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INTRODUCTION  TO  THE  CODE  OF 
CRIMINAL  PROCEDURE. 


The  importance  of  supplementing  the  Penal  Code  ty  wise  rules 
for  preventing  offences  and  bringing  offenders  to  justice  appears 
from  the  following  considerations  ^ : — 

First,  expense,  delay  or  uncertainty  in  applying  the  best  laws 
for  the  prevention  and  punishment  of  offences  would  render  those 
laws  useless  or  oppressive  : 

Secondly,  the  law  relating  to  criminal  procedure  is  more  con- 
stantly used,  and  affects  a  greater  number  of  persons,  than  any  other 
law.  The  offender  and  the  individual  injured  are,  as  a  rule,  the 
only  persons  immediately  affected  by  the  commission  and  punish- 
ment of  a  crime.  But  in  the  measures  prescribed  for  preventing 
crimes  and  prosecuting  criminals  any  one,  however  unconnected  with 
a  given  offence,  may  find  himself  involved.  As  a  judge,  a  magis- 
trate, a  soldier,  a  volunteer,  a  policeman,  of  even  a  private  citizen, 
every  one  is  liable  to  become  an  active  party  in  preventing  the 
commission  of  crimes,  in  stopping  the  progress  of  crimes  continuous 
in  their  nature,  or  in  arresting  offenders.  In  India,  moreover, 
private  persons  are  liable  to  serve  in  trying  cases  as  jurors  or 
assessors. 

For  these  reasons  the  Government  of  India  has  laboured  long  and  History  of 
zealously  to  produce  a  code  of  Criminal  Procedure  which  should  ^.a^jQ^  ^f 
be  easily  understood,  cheap,  expeditious  and  just.     So  long  ago  as  criminal 
the   2oth  March,   1847,  the  President  in  Council  instructed  theP^°''® 
Indian  Law  Commissioners  to  prepare  a  scheme  of  pleading  and 
procedure  with  forms  of  indictment  adapted  to  the  provisions  of 
the  Penal  Code ;  and  such  a  scheme,  together  with  several  forms, 
was   prepared   by   Messrs.   Cameron    and   Eliott,   and   submitted 
with  a  report  dated  i   Feb.   1848  2.     Their  draft  was  examined 
and    considered   by   a   new    set   of  Commissioners   appointed   in 
1854  under  16  &  17  Vic.  c.  95.  sec.  28,  and  comprising  Sir  John 

^  See  Livingston's  introductory  report  4  Nov.  1843  regarding  the  qualifica- 

to  the  Code  of  Procedure  prepared  for  tions,   summoning,    and    challenging 

the  State  of  Louisiana,  WorJcs,  i.  331.  assessors   and   jurors.     This   I   have 

^  There  was  a  previous  report  dated  not  seen. 
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Romilly  M.E.,  Sir  John  Jervis  C.J.,  Sir  Edward  Ryan,  and 
Messrs.  Cameron,  Ellis,  Lowe  (now  Lord  Sherborne),  and  Millett. 
These  Commissioners  produced  a  draft  Code  which  was  presented 
to  Parliament  in  1856,  and  was  in  the  following  year  introduced 
into  the  Legislative  Council  by  Mr.  (now  Sir  Barnes)  Peacock.  It 
ultimately  was  passed  by  tlie  Legislative  Council  as  Act  XXV  of 
1 86 1.  This  Code  came  into  force  on  1  Jan.  1862  :  it  applied  in 
the  first  instance  only  to  the  territories  subject  to  what  were 
called  the  general  regulations,  but  was  gradually  extended  to 
the  rest  of  British  Lidia  except  the  Presidency-towns.  It  was 
amended  by  Acts  XXXIII  of  186 1,  XV of  1862,  VIII  of  1866,  and 
(very  largely)  by  Act  VIII  of  1869.  Three  years  after,  the  prin- 
cipal Code  and  its  amending  Acts  were  repealed  and  replaced  by 
Act  X  of  1872,  drawn  partly  by  Mr.  (now  Sir  Fitzjames)  Stephen 
(who  tells  us  *  that  he  framed  the  sections  corresponding  with 
sections  221-240  of  the  present  Code);  partly  by  Mr.  H.  S. 
Cunningham  ;  but  chiefly  by  the  late  Captain  Newbery,  personal 
Assistant  to  the  Inspector  General  of  the  Panjdb  police.  This 
Code,  like  its  predecessors,  was  not  applicable  to  the  Courts 
established  by  Royal  Charter  in  Calcutta,  Madras  and  Bombay. 
The  High  For  these  Courts,  as  well  as  for  the  High  Court  at  Allahabad  and 
the  Chief  Court  at  Lahore,  provision  was  made  by  Act  X  of  1875 
{to  regulate  the  2>rocedure  of  the  Hijh  Courts  in  the  exercise  of  their 
original  criminal  jurisdiction),  which  reduced  the  number  of  jurors 
to  nine  and  the  number  of  peremptory  challenges  to  eight,  dispensed 
with  the  necessity  of  an  unanimous  verdict,  codified  the  law  re- 
lating to  habeas  corpus,  provided  a  simple  substitute  for  the  writ 
of  certiorari,  and  repealed  and  re-enacted  in  an  improved  foim 
the  seven  Acts '  by  which  the  Legislature  had  from  time  to  time 
amended  the  criminal  procedure  of  the  Supreme  Courts,  or  their 
successors  the  High  Courts.  This  Act '  was  drawn  by  the  writer 
and  carried  by  Mr.  (now  Lord)  Hobhouse. 

'  History  of  the  Criminal  Law,  iii.  juriea.     Certain  other  provisions  re- 

337  n.     Captain    Newbery    informed  lating  to  the  criminal   procedure  of 

me  that  Mr.  Stephen  also  drew  Chap-  the  Supreme  Courts  were  contained 

ters   II-VII,    XXIII  (chiefly)    and  in  9  Geo.  IV.  c.  74,  which  was  re- 

XXXVI,  and  that  Mr.  Cunningham  pealed  by  Act  X  of  1875,  with  the 

drew  sec.  90,  most  of  Chap.  XIX,  and  exception  of  sees,  i,  7,  8,  9,  25,  26, 

Chap.  XXXIV.  and  56.     It  also  repealed  certain  en- 

"  Acts  XXXI  of  1838,    XXII  of  aotment3    (in  Acts   XXIV   of  1866 

1839,    IV    of  1849,    XVI  of    1853,  and  XIII  of  1869)   relating  to  the 

XVIII  of  1862  (except  sees.  36-35,  High  Court  for  the  N.W.  Provinces. 

47-53)1  and  Act  XIII  of  1865,  a  use-  '  Except  sees.  97  and  98  ( =  Act  X 

ful  measure,  carried  by  Sir  H.  Maine,  of  1882,  sec.  305),  which  were  drawn 

which   {inter  alia)  abolished  grand  by  Mr.  Hobhouse. 
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The  Code  of   1872   was  also  inapplicable  to   the  Magistrates' The 
Courts  at  Calcutta,  Madras,  and  Bombay.     For  these,  provision  ?r®®}"^®"*^y 
was  made  by  Act  IV  of  1877  {to  regulate  the  2>rocedure  and  increase  iTa,tes. 
the  jurisdiction  of  the    Courts   of  Magistrates  in  the  Presidency 
Towns).     This  Act,  which  increased  the  jurisdiction  of  the  Presi- 
dency Magistrates,  assimilated  their  procedure  to  that  of  the  pro- 
vincial Magistrates,  and  made  many  other  improvements,  was  drawn 
by  the  writer  and  carried  by  Mr.  (now  Sir  Theodore)  Hope. 

It  thus  appears  that,  before  the  present  Code  of  Criminal 
Procedure  was  passed,  no  less  than  three  such  Codes  were  in  oper- 
ation in  British  India:  Act  X  of  1872,  amended  by  Act  XI  of 
1874,  which  was  in  force  throughout  the  Mufaseal;  the  High 
Courts'  Act,  X  of  1875,  which  was  in  force  in  the  Presidency- 
towns,  Allahabad  and  Lahore  ;  and  the  Presidency  Magistrates' 
Act,  IV  of  1877,  which,  also,  was  in  force  in  the  Presidency-towns. 

Many  of  the  provisions  of  these  Codes  merely  repeated  one 
another ;  many  of  their  rules,  though  dealing  with  the  same 
subjects,  unnecessarily  varied  in  language  ;  and  the  result  was  that 
the  bulk  of  the  Indian  Statute-book  was  far  greater  than  it  needed 
to  be,  and  that  the  Courts  when  construing  one  Code  were  often 
deprived  of  the  guidance  of  prior  decisions  on  another. 

The  primary  object  of  the  present  Code,  which  was  framed  by  the  Objects  of 
writer  ^  at  the  suggestion  of  the  Secretary  of  State  in  his  despatch  *h®  Present 
(Legislative),  No.  44,  dated  26th  October,   1876^^,  was  to  recast 

^  In  framing  his  draft  he  was  aided  when  the  Code  of  Criminal  Procedure 

chiefly  by  the  decisions  of  the  High  was  enacted  in  i86i  for  the  Mufassal 

Courts  on  Act  X  of  1872,  but  also  by  only^  I  think  that  circumstances  are 

many   of  Livingston's  remarks.     In  now  more  favourable  to  its  comple- 

re vising  the  draft  he  was  aided  by  Mr.  tion.     In  the  preparation  of  the  High 

Justice  Straight,  who  suggested  (inter  Courts  Criminal  Procedure  Actj  1875, 

alia)    the  insertion   of  sec.    310^   by  and  of  the  present  Bill  [the  Presi- 

Messrs.  F.  H.  Cockerell  and  B.  Colvin  dency   Magistrates   Eillj    afterwards 

of  the  Bengal  Civil  Service,  and  by  Act  IV  of  1877]  the  whole  of  the  Code 

Mr.  Fitzpatrick,  Secretary,  and  Mr.  of  Criminal  Procedure  has  been  care- 

R.  J.  Crosthwaite,  Acting  Secretary,  fully  reviewed  and  freely  amended, 

to  the  Governlnent  of  India  in  the  and  it  seems  desirable  that  the  Mu- 

Legislative  Department.     Mr.  Fitz-  fassal   districts    should  not  continue 

Patrick,  in  particular,  redrew  chapters  under  a  less  perfect  law  than  the  Pre- 

YIII  {Security  for  keeping  the  peace)  sidency- towns,  but  that  they  should 

and  X  {Public  Nuisances).  enjoy  the   benefit  of  the  latest  cor- 

''  The  Secretary  of  State's   words  rections  and  improvements ;  and  that 

were  : — '  The  Draft  Code  of  Criminal  whatever   rules  are   intended   to  be 

Procedure  prepared  by  the  Indian  Law  observed    by  all   the    Courts    alike 

Commissioners  in  1856  was  intended  should  be  placed   before  all    in  the 

by  them  for  use  in  all  the  Courts,  and  same  language,  care  being  taken  at 

although  it  was  not  deemed  advisable  the  same  time  to  define  the  special 

to  carry  out  the  whole  of  this  design  duties  and  procedure  of  each.    This  is 
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the  Code  of  1872,  combining  with  it  the  substance  of  the  High 
Courts'  Act  and  the  Presidency  Magistrates'  Act,  and  incorporating 
in  it  the  numerous  ^  reported  decisions  on  its  wording,  and  thus  at 
last  give  to  India  a  siogle  and  complete  Code  of  Criminal  Procedure, 
and  carry  out,  so  far,  the  policy  of  providing  a  simple  and  uniform 
system  of  law  for  that  country.  The  language  and  arrangement  of 
Act  X  of  1872  were,  for  obvious  reasons,  departed  from  only  so 
far  as  was  necessary  for  the  main  purpose  of  the  Code.  But  it  was 
obviously  impossible  to  reproduce  the  inartificial  wording  of  many 
of  the  sections,  and  an  arrangement  according  to  which,  for  example, 
the  provisions  for  the  prosecution  of  crimes  came  before  the  pro- 
visions for  their  prevention,  and  the  charge  (i.  e.  the  written 
accusation  of  an  offence)  was  dealt  with  after  trials,  appeal  and 
execution. 
Consolida-  Though  many  of  the  outlying  Acts  and  Regulations  dealing 
°'  with  Criminal  Procedure  had  been  repealed  and  re-enacted  by  Act  X 

of  1872,  many  more  were  still  untouched,  and  the  secondary  object 
of  the  present  Code  was  to  consolidate  these  enactments,  which 
were  seven  in  number:  namely.  Acts  XXIII  of  1840  (Execution 
of  process) :  V  of  186 1,  section  6,  part  of  sections  24  and  35 
(Police):  the  unrepealed  portions  of  XVIII  of  1862  (Adminis- 
tration of  Criminal  Justice  in  the  High  Courts):  II  of  1869 
(Justices  of  the  Peace):  XXII  of  1870,  sections  2  and  4  (Applica- 
tion to  European  British  subjects  of  Acts  giving  summarj-  juris- 
diction): XXI  of  1879,  Chapter  III  (Inquiries  in  British  India 
into  crimes  committed  abroad  by  British  subjects) ;  and  Bengal 
Regulation  XX,  1825  (Jurisdiction  of  Courts  Martial). 

The  result  of  consolidating  the  Acts  and  the  Regulation  above 
specified  was  to  substitute  a  single  Code  of  568  sections  for  eleven 
enactments  containing  1020  unrepealed  sections. 

Arrange-         The  present  Code  is-  divided  into  nine  Parts,  the  first  containing 

ment  of      +jjg  usual  preliminary  matter;  the  second  dealing  with  the  consti- 

Code.         tution  and  powers  of  the  Criminal  Courts  and  oflBces ;  the  third 

containing  some  general  provisions;    the  fourth  treating  of  the 

prevention  of  ofiences ;  the  fifth,  of  information  to  the  Police  and 

of  their  powers  to  investigate ;  the  sixth,  of  proceedings  in  prosecu- 

the  best  safeguard  against  conflicting  bine   with   it  the   substance   of  the 

rulings.  High  Courts  Act,  1875,  and  of  the 

*I   request,    therefore,  that    your  present     measure    [the     Presidency 

Excellency    in    Council    will    direct  Magistrates  Act,  IV  of  1877],  and 

your  attention  to  the  question  whether  thus  at  length  to  give  to  India  a  com- 

the  Criminal  Procedure  Code  of  1872  plete  Code  of  Criminal  Procedure.' 
might  not  now  be  recast  so  as  to  com-  ^  About  two  hundred. 
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tions  ;  the  seventh,  of  appeal,  reference  and  revision ;  the  eighth,  of 
special  proceedings ;  the  ninth,  of  supplementary  provisions. 

I. — Preliminakt, 

Part  I  consists  of  a  single  chapter  containing  the  usual  pre- Local 
liminary  matter.     The  Code  is  declared  (sec.  i)  to  extend  to  the  ®^*®°*- 
whole  of  British  India;    and  it  has  been  applied,  by  executive 
orders,  to  many  places  outside  the  empire  ^,     It  contains  no  clause  Personal 
relating  to  personal  application;    but  Act  XXI  of  1879,  sec.  g, ®^*®"*" 
declares  that  the  law  relating  to  criminal  procedure  for  the  time 
being  in  force  in  British  India  shall,  subject  to  modification  by 
the   Governor  General   in   Council,   extend   (a)  to  all  European 
British  subjects  in  the  dominions  of  Princes  and  States  in  India 
in  alliance  with  Her  Majesty,  and  {b)  to  all  Native  Indian  subjects 
of  Her  Majesty  in  any  place  beyond  the  limits  of  British  India. 

The  wording  of  some  of  the  definitions  in  Act  X  of  1872  hasDefini- 
been  amended ;  and  definitions  of  '  public  prosecutor,'  '  pleader,'  ^^*^^^- 
'  offence,'  '  chapter,'  '  schedule,'  '  place,'  and  '  police  station '  have 
been   added.      The  definition  of  '  complaint '  has  been  amended 
so  as  to  exclude  the  report  of   a  police-officer  and  information 
given    to    a  police-ofiicer ;  and    the   definition  of  '  investigation ' 
has  been  extended  so  as  to  comprise  the  proceedings  of  persons 
authorised  by   a   Magistrate  under  section    160   or  203   to  make 
local   investigations.      The    definition    of    'cognisable    offence' — Cognisable 
a  somewhat  ill-chosen  name'^  for  an  offence  for  which  a  police- 
officer  may  arrest  without  warrant — has  been  amended  so  as  to 
connect  it  with  the  sepond   schedule.     '"Warrant-case'  is  defined  Warrant- 
as  a  case  relating   to  an  offence  punishable  with  death,  trans-  °*^®* 
portation,  or  imprisonment  for  a  term  exceeding  six  months,  and 
'  summons-case'   as  a  case   relating  to  an  offence  not  so  punish-  Summons- 
able.    A  clause  has  been  added  to  the  definition  of  'High  Court'  so*^^^®' 
as  to  enable  the  Governor  General  in  Council  to  appoint  in  outlying 
territories  where  no  such  Court  is  established  by  law,  an  officer  to 
perform  its  functions  under  the  Code.    Expressions  such  as  '  special 
law '  and  '  local  law,'  defined  in  the  Penal  Code,  have  the  meanings 
attached  to  them  respectively  by  that  Code. 

II. — Ceiminal  Courts, 

Part  II,  as  to  the  constitution  and  powers  of  the  Criminal  C  rrts 
and  offices,  consists  of  two  chapters,  of  which  the  first  deals  (a)  with 

^  S^e  Appendix  A  to  the  Code.  '  Btephen,  Hist.  Crim.  Law, in.  ^^i. 
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the  five  classes  of  Criminal  Courts  other  than  the  High  Courts  * 
and  other  Courts  created  by  special  enactments  *,  (6)  with  territorial 
divisions,  (c)  with  Courts  outside  the  Presidency-towns,  {d)  with 
the  Courts  of  the  Presidency  Magistrates,  (e)  with  Justices  of  the  _ 
Peace,  and  (J")  with  the  suspension  and  removal  of  Judges,  Magis- 
trates and  Justices  of  the  Peace.  The  provisions  of  the  Police  Act 
(V  of  1861),  section  6,  have  been  incorporated  in  this  chapter, 
section  14.  The  Local  Government  has  been  empowered  (sec.  16) 
to  make  rules  for  the  guidance  of  Magistrates'  Benches.  This 
will  result  in  uniformity  of  practice  wherever  such  uniformity  is 
desirable.  Assistant  Sessions  Judges  have  been  declared  (sec.  17) 
subordinate  to  the.  Sessions  Judge  in  whose  Court  they  exercise 
jurisdiction.  This  precludes  a  doubt  which  had  been  raised  on 
the  subject. 
Powers  of  The  second  chapter  treats  of  the  powers  of  Judges  and  Magistrates, 
Main^*°  *^®  description  of  offences  cognisable  by  each  Court,  the  sentences 
tratea.  which  may  be  passed  by  Courts  of  various  classes,  and  the  mode 
of  conferring  powers  on  the  latter.  The  changes  of  the  law  here 
made  are  little  more  than  verbal,  save  that  Magistrates  of  the 
first  class  are  forbidden  (sec.  29)  to  try  offences  under  special  or 
local  laws  which  are  punishable  with  imprisonment  for  more  than 
seven  years :  such  grave  cases  should  be  tried  by  a  higher  Court. 

It  is  desirable  that  the  police  powers  which  magistrates  can 
exercise  in  investigating  offences  should  be  clearly  defined.  In 
section  40  (=Act  X  of  187a,  section  56),  as  to  the  continuance  of 
powers  of  an  oflScer  transferi'ed  to  another  local  area,  words  have 
been  introduced  to  show  that  powers  conferred  by  one  Local 
Government  do  not  accompany  an  officer  when  he  is  transferred  to 
a  province  under  another  Local  Government  (2  Cal.  117). 

In  connection  with  section  33,  as  to  power  to  sentence  to  imprison- 
ment in  default  of  pajTnent  of  fine,  the  Council  passed  simultaneously 
with  the  Code  a  short  Act  amending  section  67  of  the  Penal  Code, 
Jiy  inserting  a  declaration  that  such  imprisonment  shall  be  simple. 
Section  35  declares,  in  accordance  with  a  decision  of  the  Bombay 
High  Court  (i  Bom.  223),  that,  for  the  purpose  of  confirmation 
or  appeal,  a  combined  sentence,  in  case  of  simultaneous  convictions 
for  several  offences,  shall  be  deemed  to  be  a  single  sentence. 

*  As  to  these,  see  34  4  25  Vic,  c.  58:  Act  V  of  1869) :    tlie  "Vice-Ad« 

104,  and  the  Acts  constituting  the  miralty  Courts  (36  &  37  Vic.  c,  34, 

ChiefCourtof  the  Pan  jdb,  the  Judicial  etc.):  the  Court  for  the  trial  of  Ben* 

Commissioners  of  Oudh,  the  Central  gal  pilots  (Act  XII   of  1859):    and 

Provinces  and  Burma,  and  the  Re^  the  Bombay  Court  of  Petty  Sessions 

corder  of  Rangoon.  (Rule,  Ordinance  and  Regulation  I  of 

'  Courts  Martial  (44  &  45  Vie.  c.  1834,  title  a,  articles  i,  3,  5,  6,  7,  8\ 
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III. — General  Provisions. 

Part  III  contains  certain  general  provisions  which  it  seemed 
convenient  to  group  together  and  which,  to  avoid  forward  references, 
must  stand  near  the  beginning  of  the  Code.  They  relate  to  the 
following  matters :  aid  and  information  to  the  Magistrates,  the 
police  and  persons  making  arrests :  arrest,  escape  and  retaking : 
processes  to  compel  appearance,  processes  to  compel  the  production 
of  documents,  etc.,  and  processes  for  the  discovery  of  persons 
wrongfully  confined.  Here,  again,  the  changes  in  the  law  are 
little  more  than  verbal.  But  to  the  offences  which  the  public  are  Aidand in- 
bound to  assist  in  preventing,  have  been  added  (sec.  42)  attempts  to  ™*^*^°°" 
injure  public  property,  railways,  canals,  and  telegraphs.  The  section 
(45)  requiring  village-headmen,  etc.,  to  report,  has,  for  obvious 
reasons,  been  extended  to  escaped  convicts  and  proclaimed  offenders, 
and  (to  provide  for  villages  in  hill-passes  through  which  bands  of 
dacoits  habitually  proceed)  also  to  cases  where  the  criminal  merely 
goes  through  the  village. 

Nothing  in  the  whole  course  of  criminal  procedure  is  so  produc-  Arresta. 
tive  of  vexatious  proceedings  and  serious  consequences  as  Arrests. 
The  utmost  care  therefore  has  been  taken  in  framing  the  sections 
on  this  subject  so  as  to  make  them  clear  and  precise.  The  wording 
of  section  178  of  the  Code  of  1872,  which  empowered  the  police  to 
use  '  all  means  necessary  to  effect  the  ari-est '  of  a  person  forcibly 
resisting  or  attempting  to  escape,  was  dangerously  wide.  The 
present  Code  (sec.  46)  accordingly  explains  that  this  power  does  not 
give  the  right  to  cause  the  death  of  an  arrested  person  who  is  not 
accused  of  an  offence  punishable  with  death  or  with  transportation  for 
life.  In  England,  if  the  offence  with  which  the  runaway  is  charged 
is  a  treason  or  a  felony  (which  includes  manslaughter,  robbery,  rape 
and  even  larceny),  or  a  dangerous  wound  given,  the  homicide  is  justi- 
fiable, and  so  under  the  New  York  Code  of  Criminal  Procedure, 
gection  174.  In  Scotland,  however,  the  killing  is  justifiable  only 
when  he  is  charged  with  a  capital  offence  ^.  The  Code  here,  as 
settled  by  the  Select  Committee,  followed  the  law  of  Scotland, 
which,  in  Mr.  Mayne's  opinion,  is  in  India  the  safer  rule.  The 
words  '  or  with  transportation  for  life '  were  afterwards  introduced 
in  Council  chiefly  to  enable  the  police  to  cope  with  the  well-armed 
and  desperate  bands  of  dacoits  who  from  time  to  time  infest  some 
of  the  districts  of  the  North-Western  and  the  Central  Provinces. 
These  outlaws  will  not  surrender  unless  the  only  alternative  be  that 
of  death,  and  if  the  police  are  not  allowed  to  meet  them  on  at  least 
equal  terms,  the  attempt  to  arrest  them  may  be  abandoned. 

'  See  Alison's  Principles  of  the  Criminal  Law  of  Scotland,  pp.  36,  37. 
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The  section  (46)  authorising,  in  the  case  of  forcible  resistance,  the 
use  of  necessary  means  to  effect  arrests,  has  been  extended  to  meet 
the  case  of  attempts  to  evade  them.  Power  has  been  given  (sec.  49) 
to  break  open  the  doors  of  a  house  for  the  purpose  of  liberating 
persons  who  have  lawfully  entered  for  the  purpose  of  making  arrests 
therein.  Persons  making  arrests  have  been  expressly  empowered 
(sec.  53)  to  take  from  the  person  arrested  anyoffensive  weapons  which 
he  mayhave  about  him.  The  police  have  been  authorised  (sec.  54)  to 
arrest,  without  warrant,  deserters  from  the  Navy ;  and  sections  (66, 
67),  equivalent  to  Act  XXV  of  186 1,  section  112,  have  been  inserted 
to  provide  for  the  retaking  of  persons  escaping  or  rescued  from  lawful 
custody. 

The  period  for  which  a  person  arrested  without  warrant  may  be 
detained  by  the  police  is  carefully  limited  by  section  61. 

The  power  to  arrest  without  warrant  persons  against  whom  a  hue 
and  cry  has  been  raised^  is  omitted,  as  that  obsolete  common-law 
process  is  unknown  in  India.  The  section  authorising  masters 
and  mates  to  arrest  deserters  from  ships  is  also  omitted,  as  the 
matter  is  sufficiently  provided  for  by  the  Merchant  Shipping  Act*. 

Under  the  Code  of  1872,  section  153,  summonses  issued  by 
Magistrates  were  ordinarily  served  'through  a  police-officer':  the 
present  Code  (sec.  68)  provides  that,  subject  to  rules  to  be  made  by 
the  Local  Government,  they  may  also  be  served  by  an  officer  of  the 
Court.  Provision  is  made  (sees.  73,  74)  for  the  service  of  a 
summons  outside  the  local  jurisdiction  uf  the  Magistrate  who  issues 
it,  and  for  the  proof  of  such  service. 

Section  75  requires  that  all  warrants  of  arrest,  whether  issued 
in  the  Presidency-towns  or  the  Mufassal,  shall  be  sealed.  Act  IV 
of  1877,  section  56,  did  not  in  such  cases  require  a  seal.  Warrants 
of  arrest  issued  by  a  Bench  of  Magistrates  may  be  signed  by  any 
member  of  the  Bench.  This  legalises  what  probably  was  the 
practice. 

Sub-divisional  Magistrates  have  been  empowered  (sec,  78)  to 
direct  warrants  to  landholders,  etc.,  for  the  arrest  of  escaped 
convicts.  This  extension  is  in  harmony  with  the  large  powers 
generally  possessed  by  Magistrates  in  charge  of  subdivisions. 

Section  87  clears  up  a  doubt  as  to  the  commencement  of  the 
period  provided  in  the  corresponding  section  (171)  of  Act  X  of 
1872,  for  the  appearance  of  a  person  absconding  against  whom 
a  warrant  has  been  issued. 

The  Code  of  1872  did  not  provide  how  attachment  of  debts 

•  Act  X  of  187a,  sec.  93,  cl,  3. 

*  Act  I  of  1839,  sec.  86. 
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and  other  moveable  property  is  to  be  effected.     Provision  has, 

therefore,  been  made  (sec.  88)  for  this  purpose ;  and  the  powers, 

duties  and  liabilities  of  receivers  have  been  declared  by  reference 

to  the  Code  of  Civil  Procedure. 

A  person    required   merely  to   produce   a   document   will   (as  Production 

under  the  Civil  Procedure  Code,  section  164)  be  deemed  to  have       °°"' 

.  ments. 

complied  with  the  requisition,  if  he  causes  the  document  to  be 

produced  instead  of  attending  personally  to  produce  it  (sec.  94). 

This  amendment  obviously  tends  to  save  time  and  expense,  and 

thus  to  diminish  the  unpopularity  of  our  Courts. . 

Section    100    gives     Presidency    Magistrates,    Magistrates     ofSearch- 
the    first  class,  and  Sub-divisional  Magistrates,    power   to   issue  ^^"^*° 
warrants   to    search   for   persons  wrongfully  confined.     No  such 
power,  though  needed,  was  supposed  to  exist  in  India,  except,  of 
course,  in  the  Presidency-towns,  where  the  High  Courts  issued, 
under  Act  X  of  1875,  directions  of  the  nature  of  a  habeas  corpus. 

Provision  is  made  (sec.  103)  for  making  a  list,  signed  by 
witnesses,  of  things  found  in  execution  of  a  search-warrant  beyond 
the  jurisdiction  of  the  Court  issuing  it.  The  requirement  of  the 
signature  of  the  witnesses  tends  to  check  the  irregularities  which 
sometimes  occur  in  the  course  of  searches. 

IV. — Prevention  of  Offences. 

Part  IV,  which  relates  to  the  prevention  of  offences,  comes, 
it  is  considered,  properly  before  Part  VI,  which  relates  to  their 
prosecution.  It  comprises  six  chapters  dealing  respectively  with 
security  for  keeping  the  peace  and  for  good  behaviour ;  the  dis- 
persion of  unlawful  assemblies ;  suppression  of  nuisances ;  disputes 
as  to  immoveable  property;  and,  lastly,  the  preventive  action  of 
the  police.  Nothing  is  here  said  as  to  the  prevention  of  intended 
offences  by  personal  resistance.  For  the  Penal  Code  (sees.  96-106) 
contains  rules  as  to  the  cases  in  which  such  resistance  is  lawful 
and  the  degree  to  which  it  may  be  carried. 

Chapter  VIII.  In  the  chapter  relating  to  security  for  keeping  Security 
the  peace,  and  for  good  behaviour,  the  section  (106)  dealing  with  J^?"^  *^®®P'^2 
security  for  keeping  the  peace  on  conviction  has  been  extended 
to  cases  in  which  the  accused  is  convicted  of  criminal  intimidation 
by  threatening  injury  to  person  or  property.  This  is  an  offence  of 
the  same  nature  as  taking  unlawful  measures  with  the  intention 
of  committing  a  breach  of  the  peace,  and  should  therefore,  as 
regards  the  taking  of  security,  be  placed  on  the  same  footing. 
When  the  conviction  is  set  aside  on  appeal  or  otherwise,  the  bond 
will  become  void.     On  this  the  Code  of  1872  was  silent. 
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In  section  no  (^sections  505,  506  of  the  Code  of  1872)  the 
words  which  give  the  Magistrate  power  to  demand  security  from 
persons  of  notoriously  bad  livelihood  or  of  a  '  dangerous  character ' 
have  been  omitted.  It  was  objected  that  these  words  were  vague, 
and  that  the  powers  which  they  placed  in  the  hands  of  the  police 
were  liable  to  great  abuse. 

In  1882,  there  was  in  the  North- Western  Provinces  a  class  of 
bad  characters  who  habitually  extorted  money  from  respectable 
persons  by  threatening  to  insult  or  beat  them.  Section  no  con- 
tains a  provision  (inserted  at  the  suggestion  of  the  Local  Govern- 
ment) enabling  Magisti*ates  to  protect  the  public  against  such 
a  system  of  extortion.  It  should  also  be  extended  so  as  to  apply 
to  habitual  protectors  or  harbourers  of  thieves  and  to  habitual 
aiders  in  the  concealment  or  disposal  of  stolen  property. 

The  Magistrate  is  empowered  (sec,  112)  to  make  an  order  as 
to  the  character  and  class  of  the  sureties  required.  This,  it  is 
hoped,  will  prevent  certain  persons  making  a  trade  of  becoming 
sureties.  The  object  of  the  law  is  not  merely  to  provide  a  money- 
security,  but  also  to  obtain  respectable  persons  as  guarantees  for 
the  good  behaviour  of  the  criminal  concerned. 

For  the  pui-poses  of  the  section  (117)  as  to  enquiring  into  the 
truth  of  the  information  upon  which  a  Magistrate  has  acted  under 
this  chapter,  the  fact  that  a  person  is  an  habitual  ofiFender  may 
be  proved  by  evidence  of  general  repute. 

The  Code  of  1882  contains  no  provision  corresponding  to  sections 

499  of  the  Code  of  1 87  2  and  2 1 1  of  the  Presidency  Magistrates'  Act. 

If,  before  the  expii-ation  of  the  term   of  the  original   bond,  it 

appears  to  the  Magistrate  unsafe  to  release  the  obligor  at  the 

end  of  that  term,  in  justice  to  the  obligor  fresh  proceedings  should 

be  instituted. 

Security  Some  change  has  been  made  (sec.  117)  in  the  manner  of  con- 

l^havionr.  ducting  inquiries  regarding   security  for  good  behaviour.     They 

are  under  the  present  Code  made  as  in  warrant-cases,  instead 

of  as  in  summons-cases,  which  was  formerly  the  practice.     Where 

the  person  who  would  otherwise  be  ordered  to  give  security  is 

a  minor,  the  bond  (section   118)  will   be  executed  only  by  his 

sureties.     It  has  been  made  clear  in  section  126  that  a  Presidency 

Magistrate,    District   Magistrate,    Sub-divisional   Magistrate,   and 

Magistrate  of  the  first  class  can  cancel  a  bond  on  the  application 

of  a  surety.     Sub-divisional  Magistrates  are  empowered  (sec.  109) 

to  require  security  for  good  behaviour. 

Dispersion      Chapter  IX,  on  dispersion  of  unlawful  assemblies,  contains  the 

bli  B  ^^^^^  ^^^  calling  out  and  employing  the  military,  in  aid  of  the 
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civil,  power.     They  were  first  enacted  in  the  Code  of  1872,  and 

embody  (according  to  Sir  Fitzjames  Stephen  ^)  the  principles  laid 

down  in  the  charge  of  Tindal  C.J.  to  the  grand  jury  of  Bristol 

in  1832,  as  to  the  duty  of  soldiers  in  dispersing  rioters.     The 

rules  carry  the  law  somewhat  further  than  it  has  yet  been  carried 

in  England,  as  they  expressly  indemnify  all  persons  acting  in  good 

faith  in  compliance  with  requisitions  under  sections  128  and  130, 

and  forbid  prosecutions  of  magistrates,  soldiers,  and  police  officers, 

except  with  the  sanction  of  the  Governor- General  in  Council.     In 

this  chapter  volunteers  enrolled  under  the  Indian  Volunteers  Act, 

1869,  are  placed  on  the  same  footing  as  soldiers  of  Her  Majesty's 

Army. 

In  Chapter  X,  as  to  Public  Nuisances,  section  133   has   beenSuppres- 

extended  to  cases  of  keeping  sfoods  or  merchandise  (for  example,  ^^^?^  ° 

,.         .  .         r     c   o        ,,.,,1  IP  .  nuisances, 

damaged  rice)  injurious  to  the  public  health,  and  of  carrying  on 

occupations  offensive  to  the  religious  feelings  of  any  considerable 

section  of  the  community.      The  latter  alteration  is  intended  to 

meet   such  cases  as  that  of  a  butcher   exercising  his  trade  in  a 

Hindu  town  so  as  to  cause  risk  of  breach  of  the  peace, 

Chapter  XI  deals  with  temporary  orders  in  urgent  cases  of 
nuisance.  The  power  conferred  by  section  518  of  the  Cod^  of 
1872  was  intended  to  be  exercised  only  in  urgent  cases  where 
a  speedy  remedy  is  desirable,  The  present  Code  (sec,  144)  pro- 
vides that  no  orders  under  Chajiter  XI  shall  remain  in  force  for 
more  than  two  months,  unless  in  case  of  danger  to  human  life, 
health  or  safety,  or  a  riot  or  affray,  the  Local  Government  directs 
otherwise.  Where  time  allows,  the  procedure  must  be  under 
Chapter  X. 

Chapter  XII  empowers  Magistrates  to  interfere  in  disputes  as  Disputes 
to  immoveable  property  likely  to  cause  a  breach  of  the  peace,  to  ^o^eable 
decide  whether  any  of  the  parties  is  then  in  actual  possession  of  property, 
the  subject  of  dispute,  and  if  so,  to  declai'e  him  entitled  to  retain 
possession  until  evicted  in  due  course  of  law,  and  has  been  expressly 
restricted  to  cases  in  which  the  property  is  tangible.     It  is  founded 
on  Act  IV  of  1840  and  the  seven  Regulations -mentioned  in  that 
Act,  and  is  of  great  use  in  India,  where  disputes  as  to  boundaries, 
water-courses,  alluvion  and  diluviated  land  are  frequent  and  some- 
times sanguinary.     The  section  seems  to  require  amendment  so  as 
to  render  it  impossible  to  decide  (as  the  Calcutta  High  Court  has 
decided  ^)  that  a  dispute  as  to  the  right  to  collect  rent  is  a  dispute 
concerning  tangible  immoveable  property. 

Doubts  had  been  raised  as  to  whether  the  report  of  the  person 
»  Hist,  Crim.  Law,  jii.  343.  '  II  Cal.  413. 
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deputed  (under  section  148)  to  make  a  local  inquiry  may  be  read 
as  evidence  in  the  case.     The  Code  settles  this  in  the  affirmative. 
Preventive      Chapter  XIII  treats  of  tlie  action  of  the  police  in  preventing  the 
police  °      commission  of  cognisable  offences,  injury  to  public  property,  and 
the  use  of  false  weights  and  measures. 


V. — Informatiok  to  the  Police,  and  their  power  to 

INVESTIGATE. 

Part  V  consists  of  a  single  chapter  (XIV)  relating  to  information 
to  the  police  concerning  the  commission  of  offences,  and  their  power 
to  investigate  cases.  It  corresponds  with  Chapter  X  of  Act  X 
of  1872,  and  sections  379  and  380  of  the  same  Act.  It  deals 
with  the  examination  of  witnesses  by  the  police,  searches,  and 
sending  cases  to  the  Magistrate  when  the  evidence  is  sufficient. 
Precautions  are  taken  (sees.  162,  163)  against  abuse  by  the  police 
of  their  powers  under  this  chapter. 

The  words  '  or  that  immediate  arrest  is  not  necessary,'  which 
were  contained  in  section  117  of  Act  X  of  1872,  have  been  omitted 
from  section  1 58  of  the  present  Code,  as  it  is  not  apparent  why 
a  police-officer  should  be  debarred  from  investigating  a  case  of 
a  cognisable  offence  because  he  does  not  at  starting  feel  himself 
justified  in  arresting  any  person. 

Section  164  makes  it  clear  that  confessions  to  Magistrates  shall 
not  only  be  '  taken,'  but  signed  and  certified,  like  examinations  of 
accused  persons.  In  the  form  of  memorandum  relating  to  con- 
fessions words  have  been  introduced  to  show  that  the  confession 
was  taken  in  the  Magistrates'  presence  and  hearing,  and  that  it 
contains  a  full  and  true  account  of  the  statement. 

In  sections  165  and  166,  dealing  with  searches  by  the  police,  the 
law  has  been  amended  so  as  to  meet  difficulties  which  had  arisen 
in  practice.  In  section  16  7  it  has  also  been  amended.  On  the  one 
Detention  hand,  there  is  strong  objection  to  allowing  an  accused  person  to 
be  detained  at  a  police-station  longer  than  is  necessary,  and,  on 
the  other,  to  insist  on  his  being  forwarded  to  the  Magistrate, 
when  his  presence  on  the  spot  may  be  indispensable  for  tracking 
out  crime  or  recovering  property,  might  be  a  serious  impediment 
to  justice.  Under  proper  precautions,  the  detention  of  the  accused 
for  sufficient  reasons  is  allowed,  but  the  period  of  detention  has 
been  limited  to  fifteen  days  in  the  whole. 

Part  V  also  requires  (sec.  174)  the  police  to  inquire  and  report 
on  suicides  and  deaths  caused  by  another  person,  an  animal, 
machinery  or  an  accident.     Power  resembling  that  conferred  on 
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Coroners  by  Act  IV  of  187 1,  section  11,  has  been  given  (sec.  176) 
to  Magistrates  authorised  to  hold  inquests  to  disinter  and  examine 
corpses  in  order  to  discover  the  cause  of  death. 

VI. — Proceedings  in  Peosecutions. 

Having  thus  dealt  with  the  means  of  preventing  inchoate  offences 
and  arresting  the  course  of  such  as  are  in  operation,  having  also 
dealt  with  information  to  the  police  of  offences  and  the  consequent 
preliminary  investigation,  the  Code  next  sets  forth  the  mode  of  con- 
ducting prosecutions  for  consummated  offences. 

Part  VI  treats  of  proceedings  in  j)rosecutions  up  to  appeal,  and 
is  divided  into  sixteen  chapters,  arranged  as  follows  : — 

XV.  Jurisdiction  of  Criminal  Courts  in  Inquiries  and  Trials; 
XVI.  Complaints  to  Magistrates ;  XVII.  Commencement  of  Pro- 
ceedings before  Magistrates  ;  XVIII.  Inquiry  into  cases  triable  by 
the  Court  of  Session  or  High  Court ;  XIX.  The  Charge  ;  XX. 
Trial  of  Summons-Cases  by  Magistrates ;  XXI.  Trial  of  Warrant- 
Cases  by  Magistrates;  XXII.  Summary  Trials;  XXIII.  Trials 
before  High  Courts  and  Courts  of  Session ;  XXIV.  General  Pro- 
visions as  to  Inquiries  and  Trials;  XXV.  Evidence;  XXVI.  The 
Judgment ;  XXVII.  Submission  of  Sentences  for  Confirmation ; 
XXVIII.  Execution;  XXIX.  Suspensions,  Remissions,  and  Com- 
mutations of  Sentences  ;  XXX.  Previous  Acquittals  or  Convictions. 

It  will  be  seen  that  the  above-mentioned  chapters  are  arranged, 
as  nearly  as  may  be,  according  to  the  chronological  order  of  the 
events  in  a  prosecution. 

Chapter  XV  (as  to  the  jurisdiction  of  the  Courts  in  inquiries  and  Jurisdic- 
trials)  deals,  first,  with  the  place  of  inquiry  or  trial.     Here  the  *^°^  ^' . 
general  rule  is  (sec.  1-77)  that  every  offence  shall  be  inquired  into  inquiries 
and  tried  by  a  Court  within  the  local  limits  of  whose  jurisdiction  it  ^^^  trials, 
was  committed.     But  there  are  special  provisions  for  cases  where 
the  act  has  been  done  in  one  local  area  and  the  consequence  has 
ensued  in  another  (sec.  180):  where  the  act,  e.g.  an  abetment,  is 
an  offence  by  reason  of  its  relation  to  another  act  which  is  also  an 
offence  :  where  it  is  uncertain  in  which  of  several  local  areas  an 
offence  has  been  committed :  where  an  offence  is  committed  partly 
in  one  local  area  and  partly  in  another :  where  the  offence  is  a 
continuing  one  and  continues  to  be  committed  in  more  local  areas 
than  one  :  where  it  consists  of  several  acts  done  in  different  local 
areas  (sec.  182):  where  it  is  committed  on  a  joui-ney  (sec.  183). 
There  are  also  special  rules  as  to  inquiry  into  and  trial  of  the 
offences  of  thuggee,  dacoity,  escape  from  custody,  criminal  mis- 
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appropriation,  criminal  breach  of  trust  and  theft  (sec.  182),  and 
as  to  offences  against  the  laws  relating  to  railways,  telegraphs,  the 
post  office,  and  arms  and  ammunition  (sec.  184). 

Sections  9  and  10  of  the  Foreign  Jurisdiction  Act  (XXI  of 
1879),  which  deal  respectively  with  the  liability  of  British  subjects 
for  offences  committed  out  of  British  India,  and  with  the  reception 
in  evidence  of  depositions  made  before  Political  Agents,  have  been 
transferred  to  this  part  of  the  Code  (sections  188  and  189),  which 
is  obviously  their  proper  place. 

To  the  provisions  contained  in  the  previous  law  regarding  the 
transfer  of  cases  the  present  Code  adds  a  clause  (sec.  192),  pro- 
viding that,  when  any  Magistrate  of  the  first  class,  specially  em- 
powered in  this  behalf  by  the  District  Magistrate,  has  taken 
cognisance  of  any  case,  he  may  ti-ansfer  it  for  inquiry  or  trial  to  any 
other  competent  Magistrate  in  such  district.  This  enables  such 
Magistrates  to  distribute  the  work  in  their  Courts,  when  it  is 
necessary  to  do  so,  with  less  delay  than  was  formerly  unavoidable. 

Chapter  XV  deals,  secondly,  with  the  conditions  requisite  for 
the  initiation'  of  proceedings, — the  receipt  of  a  complaint :  a 
police-report :  information  from  any  other  person  :  the  Magistrate's 
own  knowledge  or  suspicion ;  or,  in  the  case  of  a  contempt,  the 
sanction  or  complaint  of 'the  public  servant  concerned  or  of  his 
official  superior. 

Section  195  requires  that  the  sanction  to  entertain  complaints 
of  contempts  and  certain  offences  against  public  justice  or  relating  to 
documents  given  in  evidence  shall,  so  far  as  practicable,  specify  the 
place  in  which,  and  the  occasion  on  which,  the  offence  complained 
of  was  committed.  The  sanction  may  be  revoked  or  granted  by 
any  authority  to  which  the  authority  giving  or  refusing  it  is 
subordinate.  And  in  order  to  remove  doubts  which  had  been  felt 
on  the  point,  it  is  declared  that,  for  the  purposes  of  this  section, 
every  Court  shall  be  deemed  to  be  subordinate  to  the  Court  to 
which  appeals  from  the  former  Court  ordinarily  lie.  Sanctions  or 
complaints  are  also  required  in  the  case  of  prosecutions  for  acts 
done  in  dispersing  unlawful  assemblies  (sec.  132),  for  state-offences 
(sec.  196),  for  acts  committed  by  judges  and  public  servants  as 
such  (sec.  197),  and  for  breach  of  contracts  of  service,  defamation, 
and  certain  offences  relating  to  marriage  and  married  women  (sees. 
198,  199). 
Limitation  No  sanction  under  sec.  195  shall  remain  in  force  for  more  than 
^  prosecu-  gj^  months  from  the  date  on  which  it  was  given ;  but  of  course 
it  may  be  renewed. 

The  Code  contains  no  other  rule  for  the  limitation  of  prosecutions. 
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All  other  offences  under  the  Penal  Code, — even  mere  attempts — 
even  those  offences  which  are  compoundable  without  the  per- 
mission of  the  Court — ^may  be  prosecuted  after  any  lapse  of  time, 
because  allowing  such  prosecutions  to  be  barred  would  (to  use 
the  words  of  Livingston)  '  hold  out  a  reward  to  ingenious  villainy 
and  address  in  concealment.'  But  in  the  absence  of  a  law  of  limi- 
tation there  is  danger  that  innocent  men  may  be  convicted  owing 
to  the  death  of  their  witnesses  or  the  destruction  of  their  docu- 
mentary evidence;  and  sundry  special  and  local  laws  have  pre- 
scribed periods  within  which  offences  against  their  provisions 
mubt  be  prosecuted.  Of  these  laws  the  chief  are  as  follows  :  they 
are  here  classified  according  to  the  periods  which  they  respectively 

prescribe  : — 

Five  Tears. 

31  Geo.  III.  c.  70,  sec.  7  (prosecution  of  the  Governor-General,  etc.) 

Three  Years. 
34  Geo.  III.  c.  35,  sec.  83  (prosecution  of  British  subjects  guilty  of 
offences  in  India). 

Two  Tears, 
Act  XV  of  1873,  sec.  76  (Marriage  of  Christiana). 

One  Tear. 
The  Army  Act,  i88i  (44  &  45  Vic.  c.  58),  sec.  170. 
XX  of  1847,  sec.  16  (Copyright). 
XIII  of  1857,  sec.  26  (Opium,  Bengal). 
Ben.  Act  V  of  1866,  sees.  15,  24  (Hackney  Carriages,  Calcutta). 

Six  Months, 

VI  of  1879,  sec.  9  (Preservation  of  Elephants). 

XXII  of  1881,  sec.  47  (Excise,  Northern  India,  Burma,  Coorg), 

XII  of  1883,  sec.  II  (Salt). 

XVIII  of  1882,  sec.  16  (Burma  Steam  boilers). 

V  of  1886,  sec.  13  (Mirzapur  Stone  Mahiil). 

Mad.  Act  VI  of  1871,  sec.  43  (Excise  on  Salt). 

Mad.  Act  I  of  1873,  sec.  9  (Wild  Elephants). 

Mad.  Act  I  of  1886,  sec.  72  (Excise). 

Mad.  Act  II  of  1886,  sec.  87  (Madras  Harbour). 

Bom.  Act  V  of  1873,  sec.  26  (Steam  boilers). 

Bom.  Act  VII  of  1873,  sec.  63  (Salt). 

Ben.  Act  VII  of  1864,  sec.  37  (Salt). 

Ben.  Act  VII  of  1878,  sec.  72  (Excise).  ' 

Ben.  Act  III  of  1879,  sec.  12  (Steam  boilers). 

Four  Months. 
Bom.  Act  V  of  1878,  sec.  67  (Excise). 

Three  Months. 
XIX  of  1850,  sec.  18  (Binding  Apprentices). 
XXIV  of  1859,  sec.  53  (PoUce,  Madras). 
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XLVIII  of  i860,  sec.  29  (Police). 

V  of  1861,  sec.  42  (Police). 

XX  of  1869,  sec.  26  (Volunteers). 

X  of  1870,  sec.  58  (Land  Acquisition). 
Vn  of  1878,  sec.  198  (Sea  Customs). 

XI  of  1878,  sec.  33  (Arms). 

XX  of  1879,  sec.  12  (Glanders  and  Farcy). 

II  of  1880,  sec.  19  (Burma  District  Cesses  and  Police). 

XV  of  1882,  sec.  97  (Presidency  Small  Cause  Courts). 

Mad.  Act  VIII  of  1867,  sec.  75  (Police,  Madras  Town). 

Mad.  Act  III  of  1 87 1,  sec.  169  (Improvement  of  Towns). 

Mad.  Act  I  of  1884,  sec.  446  (Madras  City  Municipal  Act). 

Bom.  Act  VII  of  1867,  sec.  42  (District  Police). 

Bom,  Act  III  of  1872,  sec.  296  (Bombay  Municipality). 

Bom.  Act  VI  of  1873,  sec.  82  (Mufassal  Municipalities). 

Ben.  Act  FV  of  1866,  sec.  99  (Calcutta  Police). 

Ben.  Act  III  of  1884,  sec.  353  (Mufassal  Municipalities). 

Two  Months. 

"  Ben.  Act  IV  of  1876,  sec.  351  (Calcutta  Municipality). 

Ben.  Act  VIII  of  x88o,  sec.  12  (Contagious  Diseases,  Animals). 

One  Month. 
XIX  of  1850,  sec.  18  (Binding  Apprentices). 

Ten  Days. 
Mad.  Act  il  of  1866,  sec.  16  (Cattle  Disease) '. 

Complaints      Chapter   XVI,   of  complaints   to   Magistrates,   corresponds   to 
toMagis-    sections  144  to  147  of  Act  X  of  1872,  but  adds  (sec.  201)  a  pro- 
vision that  a  complaint  in  writing  made  to  a  Magistrate  not  com- 
petent to  entertain  it  shall  be  returned  for  presentation  to  the 
proper  tribunal. 

The  present  Code  makes  it  clear  that  the  power  (sec.  202)  to 
postpone  the  issue  of  process  cannot  be  exercised  by  a  Magistrate 
of  the  third  class. 

Chapter  XVII  treats  of  the  commencement  of  proceedings  before 
Magistrates  :  shows  when  a  summons  or  a  warrant  should  issue, 
and  enables  the  Magistrate  in  certain  cases  (sec.  205)  to  dispense 
with  the  personal  attendance  of  the  accused. 


Com- 
mence- 
ment of 
proceed- 
ings. 


*  For  similar  limitations"  in  Eng- 
land, see  Archbold,  79,  80.  In 
Scotland  there  seems  to  be  a  vicennial 
prescription  for  all  crimes  where  no 
sentence  of  fugitation  has  been  pro- 
nounced and  no  step  has  been  taken 
to  bring  the  offender  to  trial.  In  the 
case  of  wrongous  imprisonment  there 
is  a  triennial  prescription.    According 


to  the  New  York  Code  of  Criminal 
Procedure,  §§  141,  142,  a  prosecu- 
tion for  murder  (or  abetment  of 
murder,  4  Wend.  229)  may  be  com- 
menced at  any  time  j  but  an  indict- 
ment for  every  other  crime  must  be 
found  within  five  years  after  its  com- 
mission, except  where  a  less  term  is 
prescribed  by  statute. 
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In  Chapter  XVIII — of  inquiry  into  cases  triable  by  the  Court  Inquiry 
of  Session   or   High   Court — power   is   given  (sec.  209)  to   the  |^°*°  ?^^®^ 
Magistrate  to  discharge  the  accused  at  any  stage  of  the  case  if,  for  Sessions 
reasons  to  be  recorded,  the  Magistrate  considers  the  charge  to  be  Court, 
groundless.      This   chapter    also   contains   provisions    as   to   the 
framing  of  the  charge  (sec.  210),  the  witnesses  for  the  defence 
(sees.  211,  212,  216,  217),  and  the  custody  of  the  accused  pending 
trial  (sec.  220). 

The  accused  should  have  full  notice  of  the  offence  charged  against  The 
him.  Chapter  XIX,  therefore,  deals  with  the  form  of  the  charge "  *^®* 
(sees.  221-224) :  the  effect  of  the  absence  of  a  charge  or  of  errors  in 
one  (sees.  225,  232)  :  alterations  in  charges  (sec.  227)  :  joinder 
of  charges  (sec.  233);  and  the  trial  at  one  trial  for  several 
offences  (sees.  234,  235,  236,  239).  It  extends  to  the  whole  of 
British  India  the  amendments  in  Act  X  of  1872,  sections  439  to 
459,  made  in  the  Presidency  Towns,  Allahabad  and  Lahore  by 
Act  X  of  1875;  and  with  reference  to  Mr.  Justice  "West's  observa- 
tions in  II  Bomb.  H.  C.  241,  on  the  corresponding  section  (457) 
of  the  Code  of  1872,  section  238  of  the  present  Code  has  been 
confined  to  offences  consisting  of  several  particulars,  a  combination 
of  some  only  of  which  constitutes  a  complete  minor  offence. 

From  the  section  (235),  corresponding  with  section  454  of  the 
Code  of  1872,  have  been  omitted  all  provisions  as  to  the  amount 
of  punishment.  They  obviously  belong  to  substantive  law,  not  to  pro- 
cedure, and  find  their  proper  place  in  the  Penal  Code  as  amended 
by  Act  VIII  of  1882.     The  illustrations  have  also  been  amended. 

Provision  has  been  made  in  section  238  for  the  case  where  a 
person  charged  with  an  offence  proves  circumstances  which  reduce 
it  to  a  niinor  offence.  He  may  then  be  convicted  of  the  minor 
offence,  though  he  is  not  charged  with  it. 

Chapter  XX  prescribes  a  simple   procedure   for   the  trial  by  Trial  of 
IFagistrates  of  summons-cases.     No  formal  charge  need  be  framed,  suin^o^s- 
The  Magistrate  states  to  the  accused  the  particulars  of  his  alleged 
offence,  and  asks  him  if  he  has  any  cause  to  show  why  he  should 
not  be  convicted.     If  he  admits  his  guilt  he  is  convicted.     If  he 
does  not,  evidence  is  taken — a  mere  memorandum  of  its  substance 
being  made  (sec.  355) — and  he  is  acquitted  or  sentenced  according 
to  its  effect.     This  chapter  should  expressly  provide,  in  sec.  244, 
for  cross-examination  of  witnesses.   When  the  complaint  is  frivolous  Frivolous 
or  vexatious,  the  Magistrate  may  order  the  complainant  to  pay  the  complaints, 
accused  compensation  not  exceeding  rs.  50.     To  the  section  (250) 
giving  this  power  a  clause  has  been  added,  providing  that,  when 
awarding  compensation  in  any  subsequent  civil  suit  relating  to  the 
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same  matter,  the  Court  shall  take  into  account  any  sum  paid  or 
recovered  as  compensation  under  this  section. 

Chapter  XXI  deals  with  trials  of  warrant-cases  by  Magistrates. 
The  chief  distinction  between  this  procedure  and  that  provided  for 
the  trial  of  summons-cases  is  that  under  Chapter  XXI  the  Magis- 
trate first  hears  the  complainant  (if  any)  and  takes  the  evidence  for 
the  prosecution,  and  then,  if  there  is  ground  for  presuming  the  guilt 
of  the  accused,  frames  a  written  charge  to  which  he  is  required  to 
plead.  Moreover,  the  evidence  of  each  witness  is  taken  down  in 
writing  (sec.  356) :  it  is  not  enough  (as  in  trying  a  summons-case) 
to  make  a  memorandum  of  its  substance.  Here,  as  in  Chapter  XVIII, 
has  been  inserted  a  clause  (sec.  253)  authorising  the  Magistrate  to 
discharge  the  accused  at  any  stage  of  the  case  if,  for  reasons  to  be 
recorded,  the  Magistrate  considers  the  charge  to  be  groundless. 
Under  the  Code  of  1872  (sec.  215),  no  matter  how  groundless  the 
charge  might  be,  the  Magistrate  was  compelled,  before  discharging 
the  accused,  to  take  the  evidence  of  the  complainant  and  of  all  the 
witnesses  whom  the  prosecution  might  bring  forward.  The  pro- 
vision in  the  same  Code,  sec.  218,  that  the  accused  shall,  while 
making  his  defence,  be  allowed  to  recall  and  cross-examine  the  wit- 
nesses for  the  prosecution,  has  been  expressly  confined  (sec.  256)  to 
cases  where  these  witnesses  are  present  in  the  Court  or  its  precincts. 
The  power  to  recall  witnesses  for  the  prosecution  after  they  had  left 
the  Court  was  often  abused  for  the  purpose  of  harassment  and  delay. 
Chapter  XXII  deals  with  summary  trials  of  the  minor 
offences  specified  in  sec.  260.  Here  the  Local  Government  is 
authorised  to  confer  on  Benches  invested  with  second  or  third 
class  powers  jurisdiction  to  try  abetments  of,  and  attempts  to 
commit,  the  offences  which  they  may  now  try  summarily.  The 
omission  in  the  Code  of  1872  to  provide  for  these  abetments  and 
attempts  was  obviously  per  incuriam.  The  offences  of  retaining 
stolen  property  not  exceeding  rs.  50  in  value,  and  assisting  in  the 
concealment  or  disposal  of  stolen  property  not  exceeding  rs.  50  in 
value,  have  been  added  to  the  list  of  those  triable  in  a  summary 
way ;  and  the  offence  of  receiving  stolen  property  will  not  be  so 
triable  where  its  value  exceeds  that  amount.  The  limit  of  im- 
prisonment under  this  chapter  is  three  months  (sec.  262).  "Where 
no  appeal  lies,  the  Magistrate  or  Bench  neither  records  the  evidence 
nor  frames  a  formal  charge  ;  but  merely  enters  certain  particulars 
in  such  form  as  the  Local  Government  directs  (sec.  263).  No  reasons 
are  given  except  in  case  of  conviction. 
Trials  be-  Chapter  XXIII  provides  a  common  procedure  for  the  High 
Courteand  Courts  and  the  Courts  of  Session  in  trials  before  those  tribunals. 


Snnunary 
trials. 
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But  all  trials  before  a  High  Court  must  be  by  a  jury  of  nine ;  all  Courts  of 
trials  before  a  Court  of  Session  must  be  either  by  a  jury  of  an  Session. 
uneven  number,  not  more  than  nine  nor  less  than  three,  or  with  the 
aid  of  assessors ;  and  prosecutions  before  the  Court  of  Session  must 
be  conducted  by  a  public  prosecutor  (sec.  270).  Sections  271,  272 
deal  with  the  plea  of  guilty  (which  there  is  no  power  to  withdraw), 
refusal  or  omission  to  plead,  and  '  claim  to  be  tried.'  The  pleas 
of  previous  conviction  and  previous  acquittal  are  dealt  with  in 
another  part  of  the  Code  (sec.  403).  There  is  no  plea  of  insanity, 
this  matter  being  provided  for  by  Chapter  XXXIV.  There  are 
also  special  rules  (sees.  274,  275)  as  to  juries,  challenges  (sees. 
277-279),  foremen  (sec.  280),  swearing  jurors  (sec.  281),  discharging 
juries  (sec.  282),  assessors  (sees.  284,  285),  the  procedure  to  the 
close  of  the  case,  the  charge  (sec.  297),  the  respective  duties  of  the 
judge  and  the  jury  (sees.  298,  299),  and,  lastly,  the  verdict  (sees. 
301-307),     As  to  this  the  rules  are  peculiar  : — 

In  the  Bigh  Court.  In  the  Court  of  Session. 
When  the  nine  jurors  are  unani-  When  the  judge  does  not  think  it 
mous,  or  when  as  many  as  six  are  of  necessary  to  express  disagreement 
one  opinion  and  the  judge  agrees  with  the  verdict  of  the  jurors  or  of  a 
with  them,  the  judge  gives  judgment  majority  (two,  three,  four,  or  five)  of 
accordingly.  the  jurors,  he  gives  judgment  accord- 
When  the  juiy  are  satisfied  that  ingly.  If  the  accused  is  acquitted, 
they  will  not  be  unanimous,  but  the  judge  records  judgment  of  ac- 
fiix  are  of  one  opinion,  the  foreman  so  quittal.  If  he  is  convicted,  the  judge 
informs  the  judge,  and  if  the  judge  passes  sentence. 

disagrees   with   the   majority  he   at  But  if  the  judge  disagrees  so  com- 

once  discharges  the  jury.  pletely  that  he  considers  it  necessary 

If  there  are  not  so  many  as  six  who  for  the  ends  of  justice  to  submit  the 

agree,  the  judge,  after  such  interval  case  to  the  High  Court,  he  submits  it 

as   he  thinks  reasonable,  discharges  accordingly,  recording  the  grounds  of 

the  jury.  his  opinion. 

Where  the  Sessions  Judge  disagrees  with  a  verdict  of  acquittal 
and  submits  the  case  to  the  High  Court,  he  is  required  (sec.  307) 
to  state  the  offence  which  he  considers  to  have  been  committed, 
and  the  High  Court  is  empowered  to  acquit  or  convict  the  accused 
of  any  offence  of  which  the  jury  could  have  convicted  him  upon 
the  charge  framed  and  placed  before  it.  This,  it  is  believed,  was 
the  intention  of  the  corresponding  clause  of  section  263  of  Act  X 
of  1872.  The  change  was  suggested  by  the  decision  of  Markby  J. 
in  3  Cal.  189. 

To  prevent  jurors  and  assessors  from  being  biassed  against  the  Offence 
accused  by  the  knowledge  that  he  is  an  old  offender,  section  310  committed 
provides  that '  the  part  of  the  charge  stating  the  previous  conviction  previous 
shall  not  be  read  out  .  .  .  unless  and  until  he  has  either  pleaded  conviction. 
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guilty  to,  or  been  convicted  of,  the  subsequent  offence.'     There  is 
a  similar  rule  in  England  (6  &  7  Wm.  IV.  c.  iii). 

Chapter  XXIV  contains  general  provisions  as  to  inquiries  and 
trials.  The  subject  of  tendering  pardons  to  accomplices  is  first  dealt 
with.  Such  tender  can  only  be  made  in  cases  triable  exclusively  by 
the  Court  of  Session  or  High  Court.  In  cases  where  a  pardon 
is  tendered  to  and  accepted  by  a  person,  and  such  person  gives 
evidence  before  a  Magistrate  in  a  preliminary  inquiry,  he  should 
not  be  forced  to  adhere  to  that  evidence  in  a  subsequent  trial, 
through  fear  of  being  prosecuted  on  an  alternative  charge  of  giving 
false  evidence  either  before  the  Magistrate  or  the  Judge,  It  might 
happen  that  he  was  wrongly  induced  or  coerced  into  giving  evidence 
before  the  Magistrate.  Section  339  accordingly  provides  that  no  pro- 
secution for  giving  false  evidence  in  a  statement  made  under  promise 
of  pardon  shall  be  entertained  without  the  sanction  of  the  High  Court. 

Sec.  342  gives  the  power  to  examine  the  accused  for  the  purpose, 
only,  of  enabling  him  *  to  explain  any  circumstances  appearing  in 
the  evidence  against  him.'  The  section  assumed  its  present  form 
partly  owing  to  a  judgment  of  the  High  Court  of  Bengal  (6  Cal. 
102),  partly  owing  to  the  following  words  of  Edward  Livingston^ : 
*  An  unrestrained  right  of  interrogating  is  also  very  apt  to  produce 
insidious  and  catching  questions.  Instead  of  a  cool  and  impartial 
attempt  to  extract  the  truth,  the  examination  becomes  a  contest, 
in  which  the  pride  and  ingenuity  of  the  magistrate  are  arrayed 
against  the  caution  or  evasions  of  the  accused ;  and  every  con- 
struction will  be  given  to  his  answer  that  may  fix  upon  him  the 
imputation  of  guilt.'  It  may  be  added  that  badgering  by  the  judge 
is  apt  to  arouse  undue  sympathy  for  the  prisoner. 

Much  doubt  existed  as  to  the  offences  which  may  lawfully  be 
compounded.  The  Exception  to  section  214  of  the  Penal  Code  (in 
which  the  law  on  the  subject  was  contained)  was  in  1882  exces- 
sively obscure,  and  this  obscurity  was  increased  rather  than 
diminished  by  the  illustrations  annexed  to  that  section.  The 
Criminal  Procedure  Code  of  1882  repeals  these  illustrations;  and 
section  345  declares  in  unmistakeable  language  that  certain  specified 
offences,  and  no  others  ',  may  be  compounded.     These  are — 

Uttering  words  etc.  with  deliberate  intent  to  wound  religious 

feelings  (Penal  Code,  sec.  298). 
Causing  hurt  (Penal  Code,  sees.  323,  334). 


'  Works,  i.  355. 

^  It  may  therefore  be  doubted 
whether  sec.  55  of  the  Madras  Forest 
Act,  Mad.  Act  V  of  1882,  and  sec.  67 


of  the  Madras  Excise  Act,  Mad.  Act 
I  of  1886,  are  not  tiltra  vires  of  the 
local  legislature  by  which  they  were 
enacted. 
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Wrongfully  restraining  or  confining  any  person  (Penal  Code, 

sees.  341,  342). 
Assault  or  use  of  criminal  force  (Penal  Code,  sees.  352,  355, 

358). 
Unlawful  compulsory  labour  (Penal  Code,  sec.  374). 
Mischief,  when  the  loss  or  damage  is  caused   to   a   private 

person  (Penal  Code,  sees.  426,  427). 
Criminal  trespass  and  house-trespass  (Penal  Code,  sees.  447, 

448). 
Criminal  breach  of  contract  of  service  (Penal  Code,  sees.  490, 

491,  492). 
Adultery,  and  enticing  etc.  a  married  woman  (Penal  Code, 

sees.  497,  498). 
Defamation  (Penal  Code,  sec.  500). 

Printing  or  engraving  defamatory  matter  (Penal  Code,  sec.  501.) 
Sale  of  printed  or  engraved  substance  containing  defamatory 

matter  (Penal  Code,  sec.  502). 
Insult  intended  to  provoke  a  breach  of  the  peace  (Penal  Code, 

sec.  504). 
Criminal  intimidation,  except  when  the  offence  is  punishable 

with  imprisonment  for  seven  years  (Penal  Code,  sec.  506). 

The  offences  of  voluntarily  causing  hurt  or  grievous  hurt,  and 
those  of  causing  hurt  or  grievous  hurt  by  an  act  which  endangers 
life,  which  are  punishable  under  the  Penal  Code,  sections  324,  335, 
337  or  338,  are  compoundable  with  the  permission  of  the  Court, 
and  by  the  person  to  whom  the  hurt  has  been  caused. 

Simultaneously  with  the  new  Code  the  Indian  Legislature  passed 
Act  VIII  of  1882,  section  6  of  which,  for  the  Exception  to  section 
280  of  the  Penal  Code,  substituted  the  following  : — 

^  Excejition. — The  provisions  of  sections  213  and  214  do  not  ex- 
tend to  any  case  in  which  the  offence  may  lawfully  be  compounded.' 

Section  349  prescribes  a  procedure  in  cases  where  a  second  or 
third  class  Magistrate  finds  that  he  cannot  pass  a  sentence  suffi- 
ciently severe.  Section  350  provides  for  convictions  or  commit- 
ments on  evidence  partly  recorded  by  one  Magistrate  and  partly 
by  his  successor,  and  should  be  modified  so  as  to  make  it  clearly 
applicable  to  inquiries  under  section  107. 

Chapter  XXV  contains  rules  as  to  the  mode  of  taking  and  re-  Taking 
cording  evidence  in  inquiries  and  trials  (sees.  353-360),  and  as  to  ^^i^ieiice. 
the  interpretation  of  evidence  to  the  accused  or  his  pleader  (sec.  36 1). 
The  evidence  must,  as  a  rule,  be  taken  down  by  the  Magistrate  or 
Judge,  or  in  his  presence  and  hearing.     The  provisions  as  to  this 
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subject  do  not  apply  to  the  High  Courts  or  the  Chief  Court  of  the 
Panjdb.  The  Presidency  Magistrates  are  provided  for  by  section 
362.  It  is  hardly  necessary  to  say  that  the  Indian,  like  the  English, 
system  of  criminal  procedure  does  not  permit  evidence  to  be  taken 
in  secret. 

Chapter  XXVI  deals  with  the  judgment,  the  time  and  place  of 
delivering  it  (sec.  366),  its  language  and  contents  (sec.  367). 
Provision  is  made  (sec.  371)  for  explaining  it  to  the  accused  and 
giving  him  a  copy  or  ti'anslation  of  it. 

Chapter  XXVII  treats  of  the  confirmation  of  sentences.  This  is 
necessary  (a)  where  a  Sessions  Judge,  Additional  Sessions  Judge, 
or  Joint  Sessions  Judge  passes  a  sentence  of  death,  and  (6)  where 
an  Assistant  Sessions  Judge  or  a  specially  empowered  District 
Magistrate  passes  a  sentence  of  imprisonment  for  a  term  exceeding 
four  years,  or  any  sentence  of  transportation  (sees.  31,  34).  In 
case  (a)  the  sentence  is  submitted  for  confirmation  to  the  High 
Court :  in  case  (6)  to  the  Sessions  Judge.  The  confiiming 
authority  may  make  further  enquiry  or  direct  it  to  be  made  (sees. 
375,  380),  and  may  alter  the  sentence  or  acquit  the  accused. 

Chapter  XXVIII,  Execution. — Here  the  Code  deals  with  the 
execution  of  sentences  of  death  (sec.  381) :  with  the  postponement 
and,  if  the  High  Court  tliink  fit,  commutation  of  such  sentences  in 
the  case  of  pregnant  women  (sec.  382) :  with  the  execution  of 
sentences  of  transportation  and  imprisonment  (sees.  383-385) :  the 
levy  of  fines  (sees.  386-388) :  the  infliction  of  whipping  (sees. 
390-395) ;  the  execution  of  sentences  on  escaped  convicts  and'  on 
offenders  already  sentenced  for  another  offence  (sees.  390-398);  and 
the  confinement  of  youthful  offenders  in  reformatories  (sec.  399).  In 
section  395  (=  section  313  of  the  Code  of  1872)  the  imprisonment 
which  may  be  inflicted  in  lieu  of  whipping  has  been  limited  to 
twelve  months.  But  on  the  other  hand,  the  proviso  that  the  whole 
period  of  imprisonment  to  which  the  offender  is  sentenced  shall 
not  exceed  that  to  which  he  was  liable  by  law,  or  that  which  the 
Court  is  competent  to  award,  has  been  cancelled,  and  the  power  to 
imprison  is  thus  extended. 

There  are  no  sections  in  this  chapter  corresponding  with  sections 
319,  320  of  the  Code  of  1872.  The  reason  for  this  omission  is  that 
the  matter  with  which  they  deal  does  not  belong  to  criminal 
procedure,  but  falls  within  the  scope  of  the  Prisoners'  Act,  1871 ; 
and  simultaneously  with  the  passing  of  the  present  Code,  Act 
IX  of  1882  was  passed,  substituting  for  section  33  of  the  Prisoners' 
Act  a  section  equivalent  to  the  Code  of  1872,  sections  319, 
320. 
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Chapter  XXIX  treats  of  suspensions,  remissions  and  commutations  Suspension 
of  sentences.     Where  application  is  made  for  the  suspension  or  *?*^  remis- 
remission  of  a  sentence,  the  Government  is  empowered  (sec.  401)  sentence. 
to  require  the  presiding  Judge  of  the  Court  before  or  by  which  the 
conviction   was    had   or   confirmed,   to   state  his   opinion   as   to 
whether  the  application  should  be  granted  or  refused,  together 
with  his  reasons  for  such  opinion. 

The  power  of  the  Government  to  commute  punishment  (sec.  402)  Commuta- 
has  been  so  worded  as  to  authorise  a  sentence  of  rigorous,  to  be  *^*'°" 
commuted  to  one  of  simple,  imprisonment.    This  could  not  be  done 
under  the  Code  of  1872. 

No  person  should  be  subjected  to  a  second  prosecution  for  a  crime  Previous 
for  which  he  has  once  been  prosecuted  and  duly  convicted  or  acquitted,  acquittal  or 

Chapter  XXX  consists  of  a  single  section  dealing  with  the  effect  of 
a  previous  acquittal  or  conviction  by  a  Court  of  competent  jurisdic- 
tion in  (it  is  presumed)  British  India  ^.  Sir  Fitzjames  Stephen  "^ 
justly  says  that  this  section  seems  misplaced  ^.  He  thinks  it  should 
follow  the  provisions  as  to  charges.  A  better  place  for  it  would  be 
in  the  preliminary  chapter,  where  the  New  York  Code  places  the 
corresponding  section,  or  after  section  271,  as  to  the  plea  of 
guilty,  where  there  might  be  a  section  dealing  with  other  pleas — 
want  of  jurisdiction,  previous  acquittal,  previous  conviction,  and 
(in  proceedings  under  certain  special  laws)  limitation. 

VII. — Appeal,  Reference  and  Revision. 

Part  VII  deals  with  appeals,  references,  and  the  revisional  juris- 
diction of  the  High  Court. 

Chapter  XXXI  begins  by  declaring  that  no  appeal  shall  lie  from  Appeals, 
any  judgment  or  order  of  a  Criminal  Court  except  as  provided  by 
the  Code  or  by  any  other  law  for  the  time  being  in  force.  It 
expressly  declares  (sec.  412)  that  there  shall  be  no  appeal,  except 
as  to  the  extent  or  legality  of  the  sentence,  where  the  accused  has 
pleaded  guilty  and  been  convicted  by  the  Sessions  Court  or  a 
Presidency  Magistrate,  and  that  there  shall  be  no  appeal  by  the 
accused  in  the  petty  cases  and  from  the  summary  convictions 
mentioned  in  sections  413  and  414.  Sentences  on  European 
British  subjects  are  excepted  from  the  latter  provision  (sec.  416). 
An  appeal  may  lie  on  a  matter  of  fact  as  well  as  a  matter  of  law, 

*  The  Code  is  silent  as  to  the  effect  '  Hist.  Criminal  Law,  iii.  338  n. 

of  a  previous  conviction  or  acquittal  in  '  It  was  placed  in  its  present  posi- 

another  country,  when  the  jurisdiction  tion  in   order   to  avoid  the  forward 

is  concurrent.    See  as  to  this  the  New  references  to  sec.  273. 
York  Cr.  Proc.  Code,  §  139. 
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except  where  the  trial  was  by  jury,  in  which  case  the  appeal  lies 
on  matter  of  law  only  (sec.  418).  For  the  purposes  of  appealing,  the 
alleged  severity  of  a  sentence  is  deemed  a  matter  of  law  (sec.  418). 
The  power  to  appeal  was  liberally  bestowed  by  the  Code  of  1 87  2,  and 
only  three  new  cases  are  provided  for  by  the  present  Code.  An  aj^peal 
has  been  given  (sec.  405)  from  orders  rejecting  apijlications  for 
delivery  of  attached  property.  Appeals  are  also  given  from  convic- 
tions in  contempt-cases  by  Courts  of  Small  Causes  in  the  Presidency- 
towns,  and  by  Registrars  and  Sub-registrars  being  also  Civil  Courts. 
The  nine  appeals  given  by  the  present  Code  are  as  follows : — 


1.  From  a  conviction  on  a  trial  by  a 
Magistrate  of  the  second  or  third  class, 
or  by  a  Bench  of  Magistrates  invested 
with  second  or  third  class  powers. 

2.  From  a  sentence  under  section 
349  by  a  Sub-divisional  Magistrate 
of  the  second  class. 

3.  From  a  conviction  on  a  trial  by 
an  Assistant  Sessions  Judge,  a  Dis- 
trict Magistrate,  or  other  Magistrate 
of  the  first  class. 


4.  From  a  conviction  on  a  trial  by 
a  Sessions  Judge  or  an  Additional  or 
a  Joint  Sessions  Judge, 

5.  From  a  sentence  by  a  Presidency 
Magistrate  to  imprisonment  for  a 
term  exceeding  six  months  or  to  fine 
exceeding  rs.  200. 

6.  From  an  original  or  appellate 
order  of  acquittal  passed  by  any 
Court  other  than  a  High  Court. 

7.  From  the  rejection  of  an  appli- 
cation under  section  89  for  delivery 
of  attached  property  or  its  proceeds. 

8.  From  the  order  of  a  Magistrate 
(other  than  the  District  Magistrate 
or  a  Presidency  Magistrate)  to  give 
security  for  good  behaviour  (sees. 
118,  126.) 

9.  From  a  sentence  under  section 
480  or  section  485  by 


Appellate  Court. 

The  District  Magistrate  or  a  Magis- 
trate of  the  first  class  subordinate  to 
him  and  empowered  by  the  Local 
Government  to  hear  such  appeals 
(sec.  407.) 

Ditto. 


The  Court  of  Session,  except  where 
the  sentence  is  subject  to  the  con- 
firmation of  that  Court,  in  which  case 
the  appeal  lies  to  the  High  Court 
(sec.  408).  Where  the  appellant  is  an 
European  British  subject,  he  may  at 
his  option  appeal  either  to  the  Court  of 
Session  or  the  High  Court  (sec.  408). 

The  High  Court  (sec.  410). 


The  High  Court  (sec.  411). 


The  High  Court  (sec.  417). 


The  Court  to  which  appeals  ordin- 
arily lie  from  the  sentence  of  the  Court 
rejecting  the  application  (sec.  405). 

The  District  Magistrate  (sec.  406  *). 


*  In  this  section,  after  'n8 '  the  word  and  figures  or  'i  26  '  should  be  inserted. 
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Appellate  Court, 
(a)  any  Court  other  than  a  Small         The  Court  to  which  decrees  and 
Cause  Court :  orders  made  in  such  Court  are  ordin- 

arily appealable  (sec.  486). 
(i)  a    Presidency  Small   Cause  The  High  Court  (sec.  486). 

Court: 

(c)  any     other     Small     Cause  The  Court  of  Session  for  the  Sea- 

Court:  sions    Division    within    which    such 

Court  is  situate  (sec.  486). 
{d)  a  Registrar  or  Sub-registrar  The   Court  to  which   the    appeal 

being  also  Judge  of  a  Civil  Court :  would  lie  if  the  sentence  were  a  decree 

by  him  in  his  judicial  capacity  (sec. 
486). 
(e)  a  Registrar  or  Sub-registrar  The  District  Judge,  or,  in  the  Presi- 

not  being  also   a  Judge  of  a  Civil      dency-towns,    the  High   Court   (sec. 
Court.  486). 

Section  408  providea  that  the  appeal  from  a  District  Magistrate 
exercising  the  enhanced  powers  conferred  under  section  34  and 
passing  any  sentence  requiring  confirmation  by  the  Court  of  Session 
shall  lie  to  the  High  Court,  but  shall  not  be  presented  until  the 
case  has  been  disposed  of  by  the  Court  of  Session.  This  puts  the 
appeals  in  question  on  the  same  footing  as  appeals  from  an  Assistant 
Sessions  Judge.  There  seems  to  be  no  reason  for  making  any 
distinction  between  the  two. 

Section  417  empowers  the  Local  Government  to  direct  the  public  Appeals 
prosecutor  to  appeal  to  the  High  Court  from  orders  of  acquittal      -^^^i*^' 
passed  by  any  inferior  Court  ^.     Such  a  power  is  desirable  in  two 
cases :  where  there  has  been,  as  occasionally  happens  in  India,  a 
gross  miscarriage  of  justice,  and  where  fresh  and  credible  evidence 
has  been  brought  forward  after  the  acquittal. 

In  the  case  of  all  appeals  under  the  Code,  the  Limitation  Act  Limitation 
fixes  periods  within  which  they  must  be  presented.     In  the  case  of  °^  appeals- 
an  appeal  from  an  acquittal,  the  period  is  six  months  from  the 
date  of  the  judgment  appealed  against. 

Section  423,  as  to  the  powers  of  Appellate  Courts  in  disposing 
of  appeals,  does  not,  as  was  done  by  the  Code  of  1872,  empower 
such  a  Court  to  enhance  any  punishment  inflicted  by  tlie  sentence 
appealed  against.  Such  an  enhancement  can  now  be  effected  only 
by  the  High  Court  on  revision  (sec.  439). 

'  So  far  asregards  appeals  on  matter  on  the  grounds  that  the  order  etc.  of 

of  law  from  an  acquittal,  there  were  the  Court  is  erroneous  in  point  of  law 

precedents  for  such  a  proceeding  in  or  is  in  excess  of  jurisdiction.    Under 

the  English  Statute-book.     Under  20  the  New  York  Cr.  Proc.  Code,  §  518, 

&  21  Vic.  c.  43,  and  42  &  43  Vic.  c.  49,  there  is  an  appeal  (i)  upon  a  judg- 

sec.  33,  'an  appeal  from  a  Court  of  ment  for  the  accused  on  a  demurrer  to  * 

summary  jurisdiction  by  special  case '  the  indictment,  and  (2)  upon  an  order 

may  be  brought  by  the  complainant  of  the  Court  arresting  the  judgment. 
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In  the  case  of  an  appeal  from  an  acquittal,  section  427 
expressly  authorises  the  High  Court  to  order  the  accused  to  be 
arrested  and  brought  before  it,  and  to  commit  him  to  prison  pending 
the  disposal  of  the  appeal,  or  admit  him  to  bail.  In  the  absence  of 
this  power,  cases  had  occurred  in  which  criminals,  afraid  of  the 
result  of  the  appeal,  escaped,  and  thus  made  the  appeal  on  behalf 
of  the  Government  of  no  avail. 

Abatement      A  section  (431)  suggested  by  a  decision  of  the  Bombay  High 

o  appea  .  Qq^j.^  ^2  Bom,  564)  provides  that  appeals  by  persons  required 
to  give  security  for  good  behaviour  or  by  convicted  persons  abate 
on  their  death,  and  that  appeals  against  acquittals  abate  on  the 
death  of  the  accused.  The  power  of  revision  conferred  by  section 
439  enables  the  High  Court,  where  justice  to  the  family  of 
the  convicted  person  so  requires,  to  alter  his  sentence  even  after 
the  appeal  has  abated. 

Reference.  Chapter  XXXII — of  reference  and  revision — empowers  Presi- 
dency Magistrates  and  High  Coui-t  Judges  exercising  original 
criminal  jurisdiction  to  refer  questions  of  law  (sees.  432-434).  This 
was  suggested,  according  to  Sir  Fitzjames  Stephen,  by  the  English 
procedure  as  to  reserving  cases  for  the  Court  for  Crown  Cases 
Reserved.  Chapter  XXXII  also  enables  certain  Courts  to  call  for 
the  records  of  inferior  Courts  (sec.  435) ;  and,  though  they  cannot 
reverse  acquittals,  they  may  order  persons  improperly  discharged 
to  be  committed  (sec.  436),  or  further  inquiries  to  be  made  (sec. 

Revision.  437).  And  it  gives  the  High  Courts  (sec.  439)  ample  powers  of 
revision,  in  exercising  which  they  may  enhance  sentences.  Sub- 
divisional  Magistrates  empowered  by  the  Local  Government  in 
this  behalf  are  authorised  (sec.  435)  to  call  for  records  of  inferior 
Courts.  This  is  in  accordance  with  the  powers  of  control  in  other 
respects  which  they  exercise. 

Where,  in  the  opinion  of  the  Court  of  Session  or  District 
Magistrate,  an  accused  person  has  been  improperly  discharged  by 
an  inferior  Court,  the  accused  should  not  be  committed  without 
having  had  an  opportunity  of  showing  cause  why  the  committal 
should  not  be  made.  Provision  to  this  effect  is  made  by  section  436. 
Section  437  enables  the  High  Court,  Court  of  Session,  or  Dis- 
trict Magistrate,  on  examining  any  record,  to  direct  '  further 
inquiry '  into  any  complaint  which  has  been  dismissed  under  section 
203,  or  into  the  case  of  any  accused  person  who  has  been  dis- 
charged. The  section  should  be  amended  so  as  to  show  clearly 
that  the  '  further  inquiry '  may  be  directed  even  when  further 
*  evidence  has  not  been  disclosed. 

When  the  Court  of  Session  or  District  Magistrate  reports  for 
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the  orders  of  the  High  Court  the  results  of  examining  any  pro- 
ceeding, and  recommends  that  a  sentence  be  reversed,  the  Court 
of  Session  or  District  Magistrate  may  order  (sec.  438)  its  execu- 
tion to  be  suspended,  and  the  accused,  if  in  confinement,  to  be 
released  on  bail  or  on  his  own  bond. 

Section  439  (corresponding  with  the  Code  of  1872,  section  297) 
has  been  framed  so  as  to  allow  the  High  Court,  when  exercising 
its  revisional  jurisdiction,  to  interfere  with  improper  acquittals. 
It  cannot,  however,  convert  an  acquittal  into  a  conviction ;  and 
no  order  will  be  made  to  the  prejudice  of  the  accused,  unless  he 
has  had  an  opportunity  of  being  heard. 

VIII. — Special  Pkoceedings. 

Part  VIII,  as  to  special  proceedings,  deals  with  the  procedure 
relating  to  the  following  matters : — criminal  proceedings  against 
Europeans  and  Americans :  lunatics :  contempts  of  Court  and 
other  offences  affecting  the  administration  of  justice  :  maintenance 
of  wives  and  children  :  proceedings  in  the  nature  of  habeas  corjms. 

Chapter  XXXIII  contains  the  special  rules  applicable  to  criminal  Europeans 
proceedings  against  Europeans  and  Americans.  The  Code  of  1872  ^  . 
(sec.  72)  and  that  of  1882  (sec.  443)  conferred  on  European  British 
subjects  in  the  Mufussal  a  right  to  be  tried  exclusively  by  men 
of  their  own  race,  who  were  either  (a)  Sessions  Judges  or  (b) 
Magistrates  of  the  first  class  being  also  Justices  of  the  Peace. 
These  Magistrates  might  in  such  cases  pass  sentences  of  imprison- 
ment for  not  more  than  three  months  or  fine  not  exceeding  a  thou- 
sand rupees,  or  both.  This  was  part  of  the  personal  law  of  Anglo- 
Indians,  just  as  the  rules  about  searches  in  zaninis^, 2>arda  women^ 
and  natives  of  rank "  were  (and  still  are)  part  of  the  personal  law  of 
the  Hindus  and  Muhammadans.  It  worked  well,  and  the  disreput- 
able Europeans,  to  whom  alone  it  applied  in  practice,  were  unable 
to  hamper  justice  by  claiming  a  jury.  In  February  1883,  however, 
Lord  Ripon  (having  previously  sought  and  obtained  the  permission 
of  the  then  Secretary  of  State  for  India)  caused  a  Bill  to  be  intro- 
duced into  the  Governor  General's  Council,  which  became  law  as  Act 
III  of  1884.  This  measure  enables  District  Magistrates  and  Sessions 
Judges,  though  Natives,  to  exercise  jurisdiction  over  European 
British  subjects :  and  empowers  District  Magistrates, though  Natives, 
to  sentence  such  subjects  to  imprisonment  for  six  months,  fine 
extending  to  Rs.  2000,  or  both.     On  the  other  hand,  it  enables 

European  British   subjects,  when  tried  by  a  District  Magistrate, 

• 

*  Act  X  of  1882,  sec.  48.  '  Code  of  Civil  Procedure,  sec.  640. 

'  Ibid.  sec.  641. 
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to  claim  a  jury;  and  has  thus,  it  is  to  be  feared,  practically 
exempted  from  punishment  the  class  of  offenders  to  whom  it 
applies.  When  the  Code  is  next  altered  section  443  should  be 
expressly  applied  to  cases  under  section  107. 

Section  451  removes  some  unnecessaiy  differences  which  formerly 
existed  between  the  procedure  of  the  High  Courts  and  Courts  of 
Session  in  cases  in  which  European  British  subjects  are  concerned. 
In  particular,  it  provides  that,  in  the  Court  of  Session  as  well  as  in 
the  High  Court,  the  requisite  moiety  of  the  jury  or  assessors  may  be 
made  up  by  Americans  as  well  as  Europeans.  Under  the  Code  of 
1872  (sec.78),the  trialof  a  European  British  subject  before  the  Court 
of  Session  need  not  be  by  jury.  But  under  the  same  Code  (sec.  234)  an 
European  or  American,  not  being  a  Britisl^  subject,  had  an  absolute 
right  to  be  so  tried.  The  present  Code  omits  the  latter  provision. 
Lunatics.  Chapter  XXXIV  deals  with  cases  (sec.  464)  in  which  the  accused 
appears  to  be  of  unsound  mind,  and  with  cases  (sec.  469)  in  which, 
though  sane  at  the  time  of  inquiry  or  trial,  he  appears  to  have  been 
insane  at  the  time  of  committing  the  act  of  which  he  is  accused. 
Section  466  must  be  read  with  the  provision  in  14  &  15  Vic,  cap.  81, 
as  to  the  removal  to  England  of  a  lunatic  found  to  be  such  in  India  ^. 
The  power  given  by  sections  433  and  434  of  the  Code  of  1872,  to 
discharge  from  custody  or  make  over  to  his  relative  a  person  ac- 
quitted on  the  ground  of  insanity,  has  been  extended,  in  sections 
474  and  475,  to  the  case  of  persons  who,  being  found  to  be  insane  at 
the  time  of  trial,  are  committed  to  custody.  Two  useful  sections, 
added  by  Act  X  of  1886,  empower  the  Government  of  India  to 
order  criminal  lunatics,  confined  by  order  of  a  Local  Government, 
to  be  removed  from  one  province  to  another,  and  enable  any  Local 
Government  to  relieve  its  Inspector  General  of  Prisons  from  his 
functions  under  sections  472,  473,  474. 
Contempts.  Chapter  XXXV  deals  with  proceedings  in  cases  of  certain  of- 
fences affecting  the  administration  of  -justice.  This  chapter  (sees. 
476,  478,  479,  480,  482)  has  been  expressly  made  applicable  to 
Revenue  Courts. 

Section  477  has  been  framed  so  as  to  allow  a  Court  of  Session 
to  charge  a  person  for  giving  false  evidence  before  itself, — a  power 
of  which  such  Courts  were  unintentionally  deprived  by  section  472 
of  the  Code  of  1872. 

Section  480  provides  a  procedure  in  certain  cases  of  contempt — 
omission  to  produce  documents,  refusal  to  take  an  oath  or  affirmation, 
to  answer  questions,  or  to  sign  a  statement,  and  intentional  insult 
or  interruption. 

1  See  In  re  Maltby,  L.  R.,  6  Q.  B.  D.  18. 
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Where  the  Local  Government  so  directs,  Sub-registrars  will 
(sec.  483)  be  '  Civil  Courts '  within  the  meaning  of  the  section.  The 
position  and  qualifications  of  Sub-registrars  vary  in  different  pro- 
vinces ;  but  in  some  parts  of  India  they  are  Natives  of  good  family 
and  education,  well  fitted  for  the  exercise  of  the  powers  conferred 
by  sections  480  and  482. 

Section  486  gives  an  appeal  to  the  High  Court  from  a  conviction 
in  a  contempt  case  by  a  Court  of  Small  Causes  in  a  Presidency-town. 

Section  487  has  been  redrawn  so  as  to  avoid  a  difficulty  which 
is  felt  in  determining  the  meaning  of  the  words  '  offence  committed 
in  contempt  of  its  own  authority,'  which  occur  in  the  correspond- 
ing section  (473)  of  the  Code  of  1872. 

Chapter  XXXVI,  as  to  the  maintenance  of  wives  and  children,  Mainten- 
seems  out  of  place  in  a  Code  of  Criminal  Procedure ^  and  is  here  a^ce  of 
inserted  only  because  corresponding  provisions  were  placed  in  the  children. 
Codes  of  1 86 1  and  1872.     Sir  Fitzjames  Stephen'^  thinks  that  this 
chapter   should  be  placed  in  Part  IV,  as  to  the   Prevention  of 
Offences,  '  as,'  says  he,  '  it  is  a  mode  of  preventing  vagrancy,  or  at 
least   of  preventing   its  consequences.'      Unfortunately   for   this 
argument,  though  vagrancy  is  an  offence  in  England,  it  is  not,  and 
never  has  been,  an  offence  in  India'. 

Chapter  XXXVII,  as  to  directions  of  the  nature  of  a  habeas  corpus,  Habeas 
empowers  the  Presidency  High  Courts  to  suppress  offences  against  corpvs. 
personal  liberty.  They  were  first  enacted  in  Act  X  of  1 875,  sec.  148. 
A  somewhat  similar  jurisdiction  is,  as  we  have  seen,  given,  by  section 
100,  to  Presidency  Magistrates,  Magistrates  of  the  first  class,  and 
Subdivisional  Magistrates,  and  in  the  case  of  certain  females,  by 
section  551  to  Presidency  Magistrates  and  District  Magistrates. 

IX. — Supplementary  Provisions. 
Part  IX  contains  certain  provisions  supplementary  to  the 
general  rules  of  procedure  contained  in  the  Code.  It  deals,  first, 
with  the  public  prosecutor,  bail,  commissions  for  the  examination 
of  witnesses,  and  special  rules  of  evidence.  It  then  contains  cer- 
tain provisions  relating  to  bonds  to  keep  the  peace,  for  good 
behaviour,  for  appearance,  etc. :  the  disposal  of  property  regarding 
which  an  offence  has  been  committed :  the  transfer  of  criminal  cases : 
irregular  proceedings,  and,  lastly,  certain  miscellaneous  matters. 

*  The  Panjilb  Chief  Court  has  ex-  '  Hist,  Crim.  Law,  iii.  342. 

preasly  ruled  that  an  application  for  '  The  European  Vagrancy  Act  is 

maintenance  is  not  a  complaint  of  an  the   only  Indian   law  dealing   with 

offence.  The  New  York  Cr.  P.  Code,  §§  vagrants ;  and  this  carefully  abstains 

914-926,  treats  the  subject  as  a  special  from  treating  vagrancy  as  a  crime, 
proceeding  of  a  criminal  nature. 
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Public  Chapter  XXXVIII,  Public  Prosecutor. — No  private  person  can 

Prosecutor,  conduct  a  prosecution  without  the  permission  of  the  Magistrate  in- 
quiring into  or  trying  the  case  (sec.  495).  This  section,  as  amended 
by  Act  Xof  1886,  section  13,  enables  any  such  Magistrate  to  permit 
the  prosecution  to  be  conducted  by  any  person  other  than  an  officer  of 
police  below  a  rank  to  be  prescribed  by  the  Local  Government  in 
this  behalf,  with  the  previous  sanction  of  the  Governor  General  in 
Council.  But  no  officer  of  police  is  permitted  to  conduct  the  prosecu- 
tion if  he  has  taken  any  part  in  the  investigation  of  the  offence 
with  respect  to  which  the  accused  is  being  prosecuted.  The  entire 
exclusion  of  the  police  from  such  a  function  is,  in  the  opinion  of  many 
authorities,  inexpedient.  With  the  limitations  above  described,  there 
will  be  no  fear  of  intimidation  of  witnesses  or  undue  influence. 

The  Advocate  General,  Standing  Counsel,  Government  Solicitor 
and  any  other  officer  empowered  by  the  Local  Government  are 
exempted  from  the  necessity  of  obtaining  permission  to  conduct 
prosecutions. 

Prosecutions  before  the  Court  of  Session  must  (as  we  have  seen) 
be  conducted  by  a  public  prosecutor. 
Bail.  Chapter  XXXIX,  Bail. — The  Indian  law  on  this  subject  is  con- 

tained in  the  Code,  chapter  XXXIX,  in  the  second  schedule 
thet-eto,  in  Act  XXI  of  1879,  sec.  17  (as  to  persons  arrested  in 
anticipation  of  extradition),  and  in  special  or  local  laws  making 
certain  offences  bailable  ^.  It  states  when  bail  may  be  taken  in 
case  of  a  non-bailable  offence  (sec.  497),  declares  that  the  amount  of 
the  bail  bond  shall  not  be  excessive  (sec.  498),  provides  for  cases 
in  which  insufficient  sureties  have  been  accepted  (sec.  501)  ;  and, 
lastly,  deals  with  the  discharge  of  sureties  (sec.  502).  The  powers 
here  given  to  police-officers  have  been  expressly  confined  to  officers 
in  charge  of  police-stations. 
Com-  Chapter  XL,  Commissions  for  Examination  of  Witnesses. — The 

missions.  Qq^q^  unlike  the  English  criminal  law,  here  provides  for  the  taking 
of  evidence  on  commission.  Such  commissions,  as  Straight  J.  has 
observed^,  should  be  issued  only  in  extreme  cases  of  delay,  expense, 
or  inconvenience  ^.     The  provisions  of  the  former  law  have  here  been 

'See,  for  instance,  the  Coroners  Act,  Courts  have  held  that  the  power  to 

IV  of  1871,  sec.  27  ;  the  Customs  Act,  issue  a  commission  is  an  innovation 

VIIIofi878,sec.i  75;  the  Madras  Salt  of  the  common   law,   and   must  be 

Act,  Mad.  Act  I  of  1882,  sec.  il ;  and  strictly  pursued. 

Mad.  Reg.  I  of  1830,  sec.  4  (3),  as  to  '  They  were  granted  in  4  Cal.  20 

personsabettingasa^t.  Seealso26Geo.  and  6  Bom.  285;   but  refused  in  8 

III.  c.  57.  sec.  16,  as  to  taking  bail  in  Cal.  896,  5  All.  92,  and  6  All.  224. 

England  in  the  case  of  persons  accused  As  to  Speakers'  warrants  for  examina- 

of  certain  offences  committed  in  India,  tion  of  witnesses  in  India,  see  1 3  Geo. 

'  5  All.  92.     So  in  New  York  the  III.  c.  63.  sec.  42. 
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amended  in  four  respects.  Where  the  witness  resides  in  a  Native 
State,  power  has  been  given  (sec.  503)  to  issue  the  commission  to 
the  Political  Agent  or  other  local  officer  representing  the  British 
Government.  Section  505  requires  that  the  interrogatories  shall 
be  thought  relevant  by  the  Magistrate  or  Court  directing  the 
commission.  Where  a  subordinate  Magistrate  wishes  for  a  com- 
mission, he  will  (sec.  506)  apply  to  the  District  Magistrate,  and 
not  (as  formerly)  to  the  Sessions  Judge:  this  relieves  the  Court 
of  Session  of  a  duty  which  can  be  more  conveniently  performed 
by  the  District  Magistrate.  And  power  is  expressly  given  (sec. 
508)  to  stay  the  inquiry  or  trial  for  a  specified  time  reasonably 
sufficient  for  the  execution  and  return  of  the  commission. 

Chapter  XLI  contains  some  special  rules  as  to  evidence,  supple-  Special 
menting  those  in  the  Evidence  Act.  The  report  of  any  Chemical  ^^.^  ° 
Examiner  or  Assistant  Chemical  Examiner  to  Government  may  now 
be  used  in  evidence  (sec.  510)  in  any  proceeding  under  the  Code, 
not  merely,  as  under  the  Code  of  1872,  in  any  criminal  trial.  And 
in  proving  a  previous  conviction  or  acquittal,  the  new  Code 
(sec.  511)  requires  evidence  as  to  identity  of  the  accused  person 
with  the  person  so  convicted  or  acquitted. 

Chapter  XLII  contains  some  provisions  generally  applicable  to  Bonds, 
bonds  executed  under  the  Code.    The  procedure  for  recovering  the 
penalty  from  the  principal  in  the  case  of  security  to  keep  the  peace 
provided  by  Act  Xof  1872,  sec.  502, is  nowapplicable  toall  such  bonds. 

Chapter  XLIII,  Disposal  of  property.  When  an  inquiry  or  Disposal  of 
trial  is  concluded,  the  Court  is  empowered  (sec.  517)  to  make  such  Property, 
order  as  it  thinks  fit  for  the  disposal  of  any  document  or  other 
property  produced  before  it  regarding  which  an  ofience  appears 
to  have  been  committed,  or  which  has  been  used  to  commit  an 
offence.  In  partial  accordance  with  a  rule  of  the  High  Court  at 
Bombay,  section  517  declares  that,  when  a  High  Court  or  Court  of 
Session  makes  such  an  order,  and  cannot  through  its  own  officers 
conveniently  deliver  the  property  to  the  person  entitled  thereto, 
the  Court  may  direct  the  order  to  be  carried  into  effect  by  the 
District  Magistrate,  not  the  '  committing  Magistrate,'  who  might 
have  been  transferred  before  the  order  was  made. 

Orders  under  section  517  made  in  appealable  cases  will  not 
(except  where  the  property  is  live-stock,  or  is  subject  to  speedy 
and  natural  decay)  be  carried  out  until  the  time  allowed  for  ap- 
pealing has  expired,  or,  if  an  appeal  is  presented  in  due  time, 
until  the  appeal  is  disposed  of. 

Where  an  innocent  purchaser  buys  stolen  property  and  restores 
it  to  the  lawful  possessor,  provision  is  made  (sec.  519)  for  payment 
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of  the  price  out  of  money  found  on  the  convicted  thief.  This  is  in 
accordance  with  30  &  31  Vic,  cap.  35.  sec.  10.  But  there  is  no 
provision,  like  35  &  36  Vic,  cap.  93.  sec.  30,  for  the  restitution  of 
property  which  has  been  pawned  with  a  pawnbroker. 

Section  521  provides,  in  case  of  a  conviction  under  the  Penal 
Code,  sections  292,  293,  501  or  502,  for  the  destruction  of  the 
obscene  books  and  defamatory  matter  in  respect  of  which  the 
conviction  was  liad.  It  also  provides  for  the  destruction  of  adul- 
terated or  noxious  food,  drink  or  drugs  in  respect  of  which  a  con- 
viction was  had  under  sections  272-275  of  the  same  Code. 

Power  to  restore  immoveable  property  to  any  one  dispossessed  of 
it  by  criminal  force,  is  conferred  by  section  522. 
Transfer  of  Chapter  XLIV  enables  the  High  Court  (sec.  526)  and  the 
Governor  General  in  Council  (sec.  527)  to  order  any  offence  to  be 
inquired  into  or  tried  by  any  court,  otherwise  competent,  but  not 
empowered  under  sections  177-184,  and  to  transfer  criminal  cases 
from  one  Court  to  another.  And  section  528  empowers  District  and 
Subdivisional  Magistrates  to  withdraw,  recall,  or  refer  such  cases. 
Section  526  provides,  in  accordance  with  a  minute  of  Sir  B.  Peacock, 
cited  I  Calc.  223,  that  applications  to  the  High  Court  for  the 
transfer  of  cases  shall  be  made  by  motion  supported  (except  where 
the  applicant  is  the  Advocate  General)  by  affidavit  or  affirmation. 

Chapter  XLV  contains  provisions  as  to  the  cases  in  which 
irregularities  shall,  and  in  which  they  shall  not,  vitiate  the  proceed- 
ing in  which  they  occur.  Tender  of  pardon  under  Chapter  XXVE* 
and  sale  of  property  under  section  524  or  section  525,  have  been 
added  to  the  list  of  proceedings  which  will  not  be  set  aside  merely 
on  the  ground  of  the  Magistrate  not  being  duly  empowered. 

Chapter  XL VI  comprises  some  miscellaneous  matters,  of  which 
the  following  were  new.  Power  is  given  (sec.  541)  to  the  Local 
Government  to  fix  places  of  imprisonment  or  custody.  Moneys 
(other  than  fines)  payable  by  virtue  of  any  order  made  under 
the  Code  will  be  recoverable  as  if  they  were  fines  (sec.  547). 
The  power  to  compel  restoration  of  abducted  females,  which  for- 
merly existed  only  in  the  Presidency-towns,  has  been  extended 
(sec.  551)  to  District  Magistrates.  Power  is  given  to  the  High 
Courts  (sec  553)  to  make  rules  for  the  inspection  of  the  records  of 
subordinate  Courts.  No  Judge  or  Magistrate  shall,  except  with 
permission  of  the  Appellate  Court,  try  or  commit  for  trial  any  case 
to  or  in  which  he  is  a  party  or  personally  interested  otherwise  than 
as  a  municipal  commissioner.  Nor  shall  he  hear  an  appeal  from 
any  judgment  or  order  passed  or  made  by  himself  (sec.  555).  The 
Code  contains  no  clause  equivalent  to  Act  I  of  1868,  sec.  5,  as  to 
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the  recovery  of  fines,  although  similar  provisions  were  contained 
in  each  of  the  Codes  now  consolidated  (X  of  1872,  sec.  309,  X 
of  1875,  sec.  107,  IV  of  1877,  sec.  12).  The  matter  is  now 
I^rovided  for  by  the  Penal  Code,  sec.  64,  amended  by  Act  VIII  of 
1882,  sec.  2. 

Schedules. 

Schedules  II  (Tabular  Statement  of  Offences)  and  V  (Forms), 
which  correspond  respectively  with  Schedules  IV  and  II  of  Act  X  of 
1872,  have  been  altered  so  as  to  adapt  them,  not  only  to  the  pro- 
vincial Courts,  but  to  those  of  the  Presidency  Magistrates.  The  latter 
schedule  now  contains  no  less  than  53  forms,  which  had,  before  their 
incorporation  in  the  present  Code,  stood  the  test  of  practices  in  the 
Presidency  of  Madras  and  the  Panjab.  The  Code  of  1872  contained 
only  a  set  of  forms  of  charges  and  nine  forms  of  summonses,  warrants, 
bonds,  and  the  instruments  improperly  called  recognisances. 

The  offence  of  voluntarily  causing  hurt  has  been  made  one  for 
which  the  police  may  not  arrest  without  a  warrant.  A  like  change 
has  been  made  as  to  voluntarily  causing  hurt  on  grave  and  sudden 
provocation,  not  intending  to  hurt  any  other  than  the  person  who 
gave  it.  The  numerous  investigations  by  the  police  into  charges 
of  '  hurt,'  which  the  former  law  rendered  necessary,  distracted  the 
attention  of  the  police-force  from  more  important  duties,  and  resulted 
in  little  good  to  the  public. 

The  offence  of  adultery  has  been  made  triable  by  a  Presidency 
Magistrate  and  a  Magistrate  of  the  first  class. 

The  paragraph  relating  to  mischief  by  fire  with  intent  to  cause 
damage  has  been  altered  in  accordance  with  the  amendment  of  section 
435  of  the  Penal  Code  by  Act  VIII  of  1882,  sec.  10.  This  alteration 
was  made  in  order  to  check  the  offence,  which  was  very  common  in 
some  parts  of  the  country,  of  setting  fire  to  garnered  crops.  A  cul- 
tivator might  have  the  whole  of  his  crop  destroyed  in  this  way, 
and  yet  if  its  value  be  less  than  Rs.  100  (as  is  often  the  case)  he 
could  not  obtain  the  aid  of  the  police  to  arrest  the  offender  without 
a  warrant  from  a  Magistrate. 

The  lists  of  powers  contained  in  section  2 1  et  seq.  of  Act  X  of  1872 
have  been  thrown  into  Schedules  III  (Ordinary  Powers  of  Pro- 
vincial Magistrates)  and  IV  (Additional  Powers  with  which  Pro- 
vincial Magistrates  may  be  invested). 


The  Bill  which  afterwards  became  Act  X  of  1882  was  published 
in  the  Gazette  of  India  for  the  5th,  12th  and  19th  April  1879,  ^"^^ 
circulated  to  the  various  Local  Governments,  with  a  request  that 

VOL.  II.  D 


34 


THE   CODE    OP   CRIMINAL    PROCEDURE. 


Amend- 
inent8 
made  by 
Select 
Com- 
mittee. 

Examina- 
tion of 
accused. 


^Vllipping. 


Enhance- 
ment of 
sentences 
on  appeals. 


Number  of 
substantial 


it  might  be  examined  by  selected  local  officers.  This  was  done, 
and  the  result  of  the  examination  is  contained  in  a  thick  folio 
volume.  The  Bill  was  then  revised  with  reference  to  this  mass 
of  criticism,  and  to  the  cases  reported  since  it  was  framed  ; 
and  it  might  almost  be  said,  in  the  form  in  which  it  was  re- 
ferred to  a  Select  Committee,  to  be  the  work  of  the  whole  body 
of  Indian  Judges  and  Magistrates  rather  than  of  any  individual  or 
Department. 

The  Select  Committee,  which  consisted  of  Mr.  (now  Sir  Rivers) 
Thompson,  the  late  Mr.  Gibbs,  Mr.  H.  Reynolds,  Jotindra  Mohan 
Tagore,  Mr.  Louis  Forbes,  Mr.  C.  T.  Crosthwaite,  and  the  writer, 
blade  eighty-five  amendments  of  the  substance  of  the  law;  but  of  these 
only  tliree  are  sufficiently  important  to  require  special  mention  here. 

First,  the  Committee  thought  that  the  then  law  gave  too  great 
latitude  to  the  Courts  with  regard  to  the  examination  of  an  accused 
person.  The  object  of  such  examination  is,  or  ought  to  be,  to  give 
the  accused  an  opportunity  of  explaining  any  circumstances  which 
may  tend  to  criminate  him,  and  thus  to  enable  the  Court,  in  cases 
where  he  is  undefended,  to  examine  the  witnesses  in  his  interest.  It 
was  never  intended  that  the  Court  should  examine  the  accused  with 
a  view  to  elicit  from  him  some  statement  which  would  lead  to  his 
conviction.  The  Committee  therefore  limited  the  power  of  interro- 
gating tlie  accused  by  prefixing  to  the  first  paragraph  of  section 
342  the  words  '  for  the  pui-pose  of  enabling  the  accused  to  explain 
any  circumstances  appearing  in  the  evidence  against  him.'  The 
accused  should  always  have  the  opportunity  of  explaining,  and  the 
Code  therefore  requires  the  Court  to  question  him  generally  for 
that  pui"pose  before  he  enters  on  his  defence. 

Secondly,  the  Committee  amended  the  law  as  to  whipping.  It 
provided  in  section  32  that  no  Magistrate  of  the  second  class  should 
pass  a  sentence  of  whipping  unless  specially  empowered  in  that 
behalf  by  the  Local  Government :  that  whipping  should  be  inflicted 
with  a  light  ratan  not  less  than  half-an-inch  in  diameter ;  and 
that  it  should  never  be  inflicted  on  any  person  whom  the  Court 
considered  to  be  more  than  forty-five  years  of  age. 

Thirdly,  the  Committee  abolished  the  power,  which  Appellate 
Courts  had  under  the  Code  of  1872,  to  enhance  sentences  on 
appeals  presented  by  accused  persons.  The  existence  of  such  a 
power  tended  to  deter  convicted,  but,  possibly,  innocent  persons 
from  presenting  appeals,  and  thus  to  deprive  the  lower  Courts  of 
the  control  which  could  only  be  effectively  exercised  over  them  by 
means  of  an  unhampered  system  of  appeal. 

The  Bill  as  introduced  ma3e  a  hundred  and  twelve  amendments 
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of  the  substance  of  the  law.     The  eighty-five  amendments  just  amend- 
mentioned  or  referred  to  i-aised  the  number  to  197^.  made\v 

The  new  Code  became  law  on  the  6th  of  March,  1882  ;  but  it  did  present 
not  come  into  force  till  ist  January,  1883, — ten  years  from  the  date  *-'°*^®' 
on  which  the  Code  of  1872  began  to  operate.  This  was  five  years 
after  the  date  on  which,  according  to  Sir  Fitzjames  Stephen,  the 
Code  should  have  been  re-enacted.  '  I  should  say,'  he  writes  in 
his  minute  on  the  administi-ation  of  justice  in  British  India,  '  that 
this  process  ought  to  be  repeated,  at  least  once  in  every  five  years  for 
every  important  Act.' 

Excluding  the  special  provisions  of  the  Acts  relating  respectively 
to  Coroners,  criminal  tribes,  inquiries  into  the  behaviour  of  public 
servants'^,  and  the  organisation  of  the  police,  the  Code  is  now 
a  complete  body  of  criminal  procedure.  It  combines  the  merits 
of  the  English,  or  accusatory,  system,  with  some  of  the  facilities  for 
arriving  at  the  truth  afforded  by  the  continental,  or  inquisitorial, 
systems.  No  pains  have  been  spared  to  render  its  provisions  plain 
and  practical ;  and  though  it  has  been  thought  necessary  to  pass 
three  amending  Acts,  the  principal  changes  made  thereby  are  due 
rather  to  politico-sentimental  considerations  than  to  any  difiiculty 
which  the  Courts  have  found  in  working  the  Code. 

Of  these  Acts,  the  first  (No.  Ill  of  1884)  has  already  been  noticed.  Act  III  of 
The  Bill  as  introduced  (i)  made  the  following  persons,  being  Magis-  ^^°4- 
trates  of  the  first  class,  eligible  for  the  office  of  justice  of  the  peace,  The  so- 
viz.  covenanted  civilians,  members  of  the  Native  Civil  Service  consti-  -nu^j^ 
tuted  under  33  Vic.  c.  3,  Assistant  Commissioners  in  non-regulation  Bill, 
provinces  and  Cantonment  Magistrates,  (2)  made  Sessions  Judges 
and  District  Magistrates  ex  officio  justices  of  the  peace,  (3)  re- 
pealed  in  sec.   443   of  the    Code  the  words  'and  an  European 
British  subject,'  (4)  repealed  the  provision  in  sec.  444  that  no  Judge 
presiding  in  a  Court  of  Session  should  exercise  jurisdiction  over  an 
European  British  subject  unless  he  himself  was  an  European  British 
subject,  (5)  repealed  sec.  450  and  the  last  sixteen  words  of  sec.  459. 
But  the  only  important  changes  made  by  the  Act  as  passed  were  the 
repeal  of  the  section  (450)  which  provided  for  the  case  where  the 
Judge  of  the  Sessions  division  within  which  a  European  British 

'  It  is  diflBcult,  therefore,  to  under-  of  the  Act  of  1872,  besides  some  few 

stand    how    Sir    Fitzjames    Stephen  alterations  in  its  substance ;'  History 

could  have  written  thus  of  the  Code  of  the  Criminal  Law,  iii.  324. 

of  1883  :   '  It  differs  from  the  Act  of  ="  Act  XXXVII  of  1850.  The  New 

1872  principally  in  the  circumstance  York   Code   of  Criminal    Procedure 

that  it  does  apply  to  the  High  Courts  contains  a  Part  (III)  relf.ting  solely 

as  well  as  the  other  criminal  Courts  in  to  this  subject  of  judicial  proceedings 

India,   and  that   certain  "alterations  for  the  removal  of  public  officers, 
have  been  made  in  the  arrangement 
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subject  was  ordinarily  triable  was  a  Native,  and  the  substitution  for 
section  451  of  three  sections  enabling  a  European  British  subject — 

(a)  in  a  trial  before  the  Sessions  Court  with  the  aid  of  assessors, 
to  require  that  not  less  than  half  their  number  shall  be  Europeans 
or  Americans,  or  both  Europeans  and  Americans ;  and 

(6)  in  a  ti-ial  before  a  District  Magistrate,  to  claim  that  the 
trial  shall  be  by  a  jury  similarly  composed. 

The  second  of  these  Acts,  No.  X  of  1886,  amended  the  drafting 
of  sections  31,  34,  110,  162,  266,  269,  398,  401  and  510.  It 
extended  sections  55  and  56  to  the  police  in  the  towns  of  Calcutta 
and  Bombay.  It  extended  to  Chief  Presidency  Magistrates  the 
provisions  as  to  endorsement  in  sections  88  and  514.  It  allowed  the 
Local  Government  to  regulate  the  practice  of  submitting  final 
police  reports  through  a  superior  officer  of  police.  It  also  allowed 
the  Local  Government,  with  the  previous  sanction  of  the  Governor 
General  in  Council,  to  prescribe  the  rank  of  the  police  officer  who 
may  conduct  prosecutions.  It  empowered  the  Governor  General  in 
Council  to  direct  criminal  lunatics  confined  by  order  of  the  Local 
Government  to  be  removed  from  one  province  to  another.  It 
empowered  the  Local  Govei'nment  to  relieve  the  Inspector  General 
of  jails  of  his  functions  under  sections  472,  473  and  474.  It  provided 
for  the  removal  to  a  criminal  jail  of  accused  or  convicted  persons 
who  are  in  confinement  in  a  civil  jail  and  their  return  to  the  civil 
jail.  And  it  forbade  officers  concerned  in  sales  under  the  Code  to 
purchase  or  bid  for  the  property  sold.  There  is  a  corresponding 
section  (292)  in  the  Code  of  Civil  Procedure.  All  these  changes 
«,re  improvements. 

The  third  Act,  V  of  1887,  merely  amends  the  definition  of  '  Officer 
in  charge  of  a  police  station,'  and  in  section  312  substitutes  the 
word  '  four '  for  the  word  '  two.'  The  object  of  the  latter  change  is 
io  increase  the  number  of  names  in  the  special  jurors'  list  in  each 
Presidency- town.  It  is  to  be  hoped  that  the  result  will  not  be  to 
lessen  seriously  the  number  of  respectable  and  intelligent  persons 
available  as  common  jurors. 

When  the  Code  is  next  altered,  it  would  be  well  to  repeal  and 
re-enact,  as  a  separate  law,  the  chapter  on  the  maintenance  of 
wives  and  children ;  to  insert  sections  as  to  the  mode  of  pleading 
the  defences  of  want  of  jurisdiction,  previous  acquittal,  previous 
conviction,  and  limitation ;  to  alter  the  place  of  section  403 ; 
to  make  in  sections  no,  145,  244,  350,  406,  437,  and  443  the 
amendments  above  suggested;  to  explain  and  illustrate  the  expres- 
sion 'presumed  or  actual  partiality'  in  section  278  ;  and  to  correct 
the  clerical  errors,  mentioned  infra,  in  sections  362,  551,  and  552. 
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ACT  No.  X  OF  1882, 


PASSED   BY   THE   GOVERNOB,   GENERAL   OF 
INDIA  IN   COUNCIL. 

(Received  the  assent  of  the  Qovemor  G-eneral  on  the  6th  March,  1882.) 

As  AMENDED  BY   ACTS   III  OF   1884S   X  OF    1886,   AND  V  OF    1887. 


An  Act  to  consolidate  and  amend  the  law  relating  to 
Criminal  Procedure. 

Whereas  it  is  expedient  to  consolidate  and  amend  the  law  Preamble, 
relating  to  Criminal  Procedure ;  It  is  hereby  enacted  as  follows : — 

PAKT   I. 

PRELIMINARY. 

:.     CHAPTEE  I. 

1.  This  Act  may  be  called  '  The  Code  of  Criminal  Procedure,  Short  title. 

1883  : '  and  shall  come  into  force  on  the  first  day  of  January,  Commence- 

-r  Q  Q  /«  ment. 

1883; 

It  extends  to  the  whole  of  Britisli  India  ^;    but,  in  the  Local 

absence  of  any  specific  provision  to  the  contrary^,  nothing  herein  ®^      ' 

contained  shall  affect  any  special  or  local  law  now  in  force*, 

*  All  references  to  the  Code  of  1 88  2  application  of  the  Code  outside  British 
made  in  enactments  passed  before  or  India,  see  above,  p.  5,  9  Bom.  288, 
after  25th  Jan.  1884  are  to  be  read  as      333,  and  sec.  458  infra. 

if  made  to  that  Code  as  amended  by  '  See  sees.  54,  55,  56,  68,  83-86, 95, 

Act  III  of  1884;   see  sec.  14  of  that  loa,  137,  374-376,  and  Schedule  II, 

Act.  col.  3. 

*  10  Bom.  258,  and  to  the  places  *  e.g.  Act  XXXVII  of  1855, 
outside  British  India  mentioned  infra  which  is  still  in  force  in  the  Santil 
in  Appendix  A.     As  to  the  personal  Parganas,  13  Cal.  536. 
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Repeal  of 
enact- 
ments. 


Notifica- 
tions etc. 
under  re- 
pealed 
Acts. 


or  any  special  jurisdiction  or  power  ^  conferred,  or  any  special 

form  of  procedure  prescribed^,  by  any  other  law  now  in  force, 

or  stall  apply  to — 

(a)  the  Commissioners  of  Police  in  the  towns  of  Calcutta^, 

Madras  and  Bombay^,  or  the  police  in  the  towns  of  Calcutta 

and  Bombay ; 

(i)  any  officer   duly  authorised   to  try  petty   offences   in 

military  bazars  at  cantonments  and  stations  occupied  by  the 

troops  of  the  Presidencies  of  Fort  St.  George  and  Bombay 

respectively* ; 

(c)  heads  of  villages  in  the  Presidency  of  Fort  St.  George^;  or 
(r/)  village  police-officers  in  the  Presidency  of  Bombay^  : 
(e)  and  nothing  in  sections  174,  175  and  176  shall  apply 

to  the  police  in  the  town  of  Madras'^. 

2.  On  and  from  the  first  day  of  January,  1883,  the  enact- 
ments mentioned  in  the  first  schedule  shall  be  repealed  to  the 
extent  specified  in  the  third  column  thereof,  but  not  so  as  to 
restore  any  jurisdiction  or  form  of  procedure  not  then  existing 
or  followed,  or  to  render  unlawful  the  continuance  of  any  con- 
finement which  is  then  lawful. 

All  notifications  pubHshed,  proclamations  issued,  powers 
conferred,  forms  prescribed,  local  limits  defined,  sentences 
passed  and  orders,  rules  and  appointments  made,  under  any 
enactment  hereby  repealed,  or  under  any  enactment  repealed 
by  any  such  enactment,  and  which  are  in  force  immediately 

^  The  power  to  punish  contempts,  Bombay  Presidency).  The  old  Regu- 
lation XXII  of  1827,  sees.  3,  22,  33, 
and  Act  IV  of  1854  may  still  be  in 
force  in  cantonments  (if  any)  in  which 
Bom.  Act  III  of  1867  is  not  in  force. 

*  See  Mad.  Regs.  XI  of  1816,  sees. 
10-14,  and  IV  of  1821,  sec.  6,  under 
which  Village-headmen  have  juris- 
diction to  try  petty  cases  of  assault, 
affray,  abuse  and  theft,  to  search  for 
stolen  property,  to  hold  inquests,  and 
arrest  suspected  murderers. 

«  See  Bom.  Act  VIII  of  1867, 
Bom.  Reg.  XII.  of  1827,  sec.  37. 

^  The  Coroners  Act,  IV  of  1871,  is 
therefore  undisplaced.  All  the  rest  of 
the  Code  applies  to  the  police  in  the 
town  of  Madras. 


vested  in  the  High  Courts,  as  su- 
perior Courts  of  record,  by  the 
common-law  of  England,  seems  saved 
by  this  provision,  L.  R.,  10  Ind.  App. 
179,  where,  however,  the  point  was 
not  decided.  The  Lower  Burma 
Gaols  Delivery  Act,  XVI  of  1886,  is, 
so  far  as  is  consistent  with  the  terms 
thereof,  to  be  construed  as  one  with 
the  Code  of  Criminal  Procedure. 

^  See,  for  example,  Act  V  of  1 869, 
the  Indian  Articles  of  War. 

»  See  Ben.  Act  IV  of  1866,  Madras 
Act  VIII  of  1867,  and  (as  to  Bombay) 
Act  XIII  of  1856. 

*  See  Bom.  Act  III  of  1867  {to 
make  provision  for  the  administra- 
tion of  Military  Cantonments  in  the 
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before  the  first  day  of  January,  1883,  shall  be  deemed  to  have 
been  respectively  published,  issued^  conferred^  prescribed,  de- 
fined, passed  and  made  under  the  corresponding  section  of 
this  Code. 

3.  In  every  enactment  passed  before  this  Code  comes  into  References 
force,  in  which  reference  is  made  to,  or  to  any  chapter  or  Co^ef^n^ 
section  of,  the  Code  of  Criminal  Procedure,  Act  No.  XXV  of  other 
1861,  or  Act  No.  X  of  1873,    or   to  any  other  enactment  enact- 
hereby  repealed,  such  reference  shall,  so  far  as  may  be  prac-  ^^^^' 
ticable,  be  taken  to  be  made  to  this  Code  or  to  its  correspond- 
ing chapter  or  section. 

In  every  enactment  passed  before  this  Code  comes  into  force  Expres- 
the  expressions  '  Officer  exercising  (or  "  having  ")  the  powers  ^^'^^^  ^^ 
(or  '^  the  full  powers '')  of  a  Magistrate,^  '  Subordinate  Magis-  Acts. 
trate,  first  class,^  and  '  Subordinate  Magistrate,  second  class,' 
shall  respectively  be  deemed  to  mean  ^  Magistrate  of  the  first 
class,''  ^Magistrate  of  the  second  class,'  and  'Magistrate  of 
the  third  class;'  the  expression  'Magistrate  of  a  division  of  a 
district'  shall  be  deemed  to  mean  'Sub-divisional  Magistrate;' 
the  expression  '  Magistrate  of  the  district '  shall  be  deemed  to 
mean  '  District  Magistrate,'  and  the  expression  '  Magistrate  of 
Police'  shall  be  deemed  to  mean  'Presidency  Magistrate.' 

4.  In  this  Code  the  following  words  and  expressions  have  inter- 
the  following  meanings,  unless  a  different  intention  appears  P^e*a,tion- 

00'  rr  clause. 

from  the  subject  or  context : — 

(a)  '  Complaint '  means  the  allegation  made  orally  or  in  •  Corn- 
writing  to  a  Magistrate,  with  a  view  to  his  taking  action  ^  *"^  ' 
under  this  Code,  that  some  person,  whether  known  or  unknown, 
has  committed  an  offence ;  but  does  not  include  the  report  of 
a  police-officer  ^ : 

[d)  '  Investigation '    includes    all    the    proceedings    under '  Investi- 
this  Code  for  the  collection  of  evidence  conducted  by  the  ^*  ^°^ ' 
police  or  by  any  person  (other  than  a  Magistrate  or  Police- 
officer)  who  is  authorised  by  a  Magistrate  in  tliis  behalf  ^  : 

(<?)  '  Inquiry '  includes  every  inquiry  conducted  under  this  '  Inquiry : ' 
Code  by  a  Magistrate  or  Court : 

^  nor  a  complaint  to  the  police,  6  All.  96,  nor  information  given  to  a 
police-officer.  '  See  sec.  202,  infra. 
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(d)  'Judicial  proceeding^  means  any  proceeding  in  the 
course  of  whicli  evidence  is  or  may  be  legally^  taken ^  : 

(e)  'Writing'  and  'written'  include  'printing/  'litho- 
graphy/ 'photography/  '  engraving/  and  every  other  mode  in 
which  words  or  figures  can  be  expressed  on  paper  or  on  any 
substance : 

(f )  '  Sub-division '  means  a  sub-division  made  under  this 
Code  of  a  District : 

[ff)  'Province'  means  the  territories  for  the  time  being 
imder  the  administration  of  any  Local  Government : 

(k)  '  Presidency-town '  means  the  local  limits  for  the  time 
being  of  the  ordinary  original  civil  jurisdiction  of  the  High 
Court  of  Judicature  at  Fort  WilUam,  Madras  or  Bombay  : 

(i)  '  High  Court '  means,  in  reference  to  proceedings  against 
European  British  subjects  or  persons  jointly  charged  with 
European  British  subjects,  the  High  Courts  of  Judicature  at 
Fort  William,  Madras  and  Bombay,  the  High  Court  of  Judi- 
cature for  the  North- Western  Provinces,  the  Chief  Court  of 
the  Panjdb  and  the  Recorder  of  Eangoon  : 

In  other  cases  '  High  Court '  means  the  highest  Court  of 
criminal  appeal  or  revision  for  any  local  area ; 

or,  where  no  such  Court  is  established  under  any  law  for 
the  time  being  in  force,  such  officer  as  the  Governor  General 
in  Council  may  appoint  in  this  behalf  : 

{J)  '  Chief  Justice '  includes  also  the  senior  Judge  of  a 
Chief  Court : 

[k)  '  Advocate  General  *  includes  also  a  Government  Advo- 
cate, or,  where  there  is  no  Advocate  General  or  Government  Ad- 
vocate, such  officer  as  the  Local  Government  may,  from  time 
to  time,  appoint  in  this  behalf : 

(/)  '  Clerk  of  the  Crown '  includes  any  officer  specially  ap- 
pointed by  the  Chief  Justice  to  discharge  the  functions  given 
by  this  Code  to  the  Clerk  of  the  Crown  : 

[m)  '  Public  Prosecutor '  means  any  person  appointed  under 
section  492^,  and  includes  any  person  acting  under  the  direc- 
tions of  a  Public  Prosecutor;  and  any  person  conducting  a 

>  See  I  All.  I,  7. 

*  TMs  does  not  include  the  proceedings  of  a  Magistrate  under  sec.  88, 
infra,  6  All.  487.  *  See  also  sec.  270. 
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prosecution  on  behalf  of  Her  Majesty  in  any  High  Court  in 
the  exercise  of  its  original  criminal  jurisdiction  : 

(n)  '  Pleader '  used  with  reference  to  any  proceeding  in  any  '  Pleader : ' 
Court,  means  a  pleader  authorised  under  any  law  for  the  time 
being  in  force  ^  to  practise  in  such  Court,  and  includes  (i)  an 
advocate,  a  vakil  and  an  attorney  of  a  High  Court  so  au- 
thorised, and  (2)  any  mukhtar  or  other  person  appointed  with 
the  permission  of  the  Court  to  act  in  such  proceeding  : 

(0)  ^Police-station^  means  any  post  declared,  generally  or 'PoUce- 
specially,  by  the  Local  Government  to  be  a  police-station  for  8***^°^  - 
the  purposes  of  this  Code,  and  includes  any  local  area  specified 
by  the  Local  Government  in  this  behalf ;    and  '  Officer  in  '  Officer 
charge   of    a  police-station '    includes,   when   the   officer  in  ^^  ^  p^^fce- 
charge   of    the   police-station   is   absent    from   the    station-  station : ' 
house 2   or  unable  from  illness  to  perform   his    duties,   the 
police-officer  present    at  the  station-house^  who  is   next   in 
rank  to  such  officer  and  is  above  the  rank  of  constable,  or, 
when  the  Local  Government  so  directs,  any  other  poHce-officer 
•so  present : 

(p)  '  Offence '  means  any  act  or  omission  made  punishable  '  Oiafence : ' 
by  any  law  for  the  time  being  in  force  : 

(q)  '  Cognisable  offence'  means  any  offence  for,  and  'cog-  'Cognis- 
nisable  case'  means  a  case  in,  which  a  pohce-officer,  within  fg^gg".' 
or  without  the  Presidency-towns,  may,  in  accordance  with  the  *  Cognis- 
second  schedule,  or  under  any  law  for  the  time  being  in  force, 
arrest  without  warrant : 

'  Non-cognisable  offence '  means  an  offence  for,  and  '  non-  *  Non-cog- 
cognisable   case '  means   a   case  in,   which   a   police-officer,  fg^.^ .  > 

within  or  without  the  Presidency-towns,  may  not  arrest  with-  '  Non-cog- 

.  ,  nisable 

out  warrant :  case : ' 

(r)  '  Bailable  offence '  means  an  offence  shown  as  bailable  *  Bailable 
in  the  second  schedule,  or  which  is  made  bailable  by   any  °  ^^^^ ' 
other  law  for  the   time  being  in  force;    and  'non-bailable  'Non-bail- 
offence  '  means  any  other  offence  :  fence : ' 

(s)  '  Warrant-case '  means  a   case  relating  to   an  offence  <  Warrant- 
punishable  with  death,  transportation  or  imprisonment  for  a  '^^^^ '' 
term  exceeding  six  months  : 

»  See  Act  XVIII  of  1879,  amended  by  Act  IX  of  1884. 
3  Act  V  of  1887,  sec.  I. 
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'Summons-      (t)  '  Summons-case  '  means  a  case  relating  to  an  offence 

case : '        not  SO  punishable  : 

*  Enropean      («)  *  European  British  subject  *  means — 

BiSiect'  (^)  ^^y  subject  of  Her  Majesty  bom,  naturalised  or  domi- 
ciled in  the  United  Kingdom  of  Great  Britian  and  Ireland, 
or  in  any  of  the  European,  American  or  Australian  Colonies 
or  Possessions  of  Her  Majesty,  or  in  the  Colony  of  New 
Zealand,  or  in  the  Colony  of  the  Cape  of  Good  Hope  or 
Natal ; 

(2)  any  child  or  grandchild  of  any  such  person  by  legiti- 
mate descent : 

'  Chapter : '      (v)  '  Chapter '  means  a  chapter  of  this  Code ;  and  'Schedide  * 

^g .  ?  "       means  a  schedule  hereto  annexed  : 

'Place.'  (^)  'Place'   includes  also   a  house,    building,    tent  and 

vessel. 

Words  Words   which   refer  to   acts   done  extend  also  to   illegal 

referring  to  ^j^|-  ^ 

acts.  ' 

Words  to         all  words  and  expressions  used  herein  and  defined  in  the 

have  same  in([ian  Penal  Code,  and  not  hereinbefore  defined,  shall  be 

meaning  as  '  .  ,  ,         ' 

in  Penal      deemed  to  have  the  meanings  respectively  attributed  to  them 
^^^-  by  that  Codei. 

Trial  of  5-  All  offenccs  imder  the  Indian  Penal  Code  ^   shall   be 

under  inquired  into  and  tried  according  to  the  provisions  hereinafter 

Penal  contained ;   and  all  offences  under  any  other  law  ^  shall  be 

Trial  of  inquired  into  and  tried  according  to  the  same  provisions,  but 


offences       subject  to  any  enactment  for  the  time  being  in  force  regu- 
lating th 
offences. 


^her  laws,  lating  the  manner  or  place  of  inquiring  into  or  trying  such 


*  And  of  course  all  expressions,  libel  published  out  of  Court  when 
such  as  '  Magistrate,' '  Local  Govern-  the  Court  was  not  sitting  is  not  in- 
ment,*  defined  in  the  General  Clauses  eluded  in  these  words,  although  the 
Act  (vol.  i.  of  this  work,  p.  487)  and  contempt  may  include  defamation, 
occurring  in  this  Code,  have  the  L.  R.,  10  Ind.  App.  179  :  10  Cal.  109 
meaning  ascribed  to  them  by  Act  I  (S.  C). 

of  1868.  *  These  words  do  not  include  such 

*  A  contempt  of  the  High  Court  of  a  contempt,  for  which  no  provision  is 
Calcutta,  Madras,  and  Bombay  by  a  made  by  the  Code. 
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PAET   11. 

CONSTITUTION  AND  POWERS  OF  CRIMINAL  COURTS 
AND   OFFICES. 

CHAPTER  II. 

OF   THE   CONSTITUTION   OF   CRIMINAL   COURTS   AND   OFFICES. 

A. — Classes  of  Criminal  Courts. 

6.  Besides  the  High  Courts  ^  and  the  Courts  constituted  Classes  of 
under  any  law  other  than  this  Code  for  the  time  being  in  Courts. 
force  ^,  there  shall  be  five  classes  of  Criminal  Courts  in  British 
India,  namely : — 

I. — Courts  of  Session  : 

II. — Courts  of  Presidency  Magistrates  : 
III. — Courts  of  Magistrates  of  the  first  class  : 
IV. — Courts  of  Magistrates  of  the  second  class  : 

V. — Courts  of  Magistrates  of  the  third  class. 

B. — Territorial  Divisions. 

7.  Every  Province  (excluding  the  Presidency-towns  ^)  shall  Sessions 
be  a  Sessions  Division,  or  shall  consist  of  Sessions  Divisions  :   ^^^^^^^'"^  • 

and  every  Sessions  Division  shall,  for  the  purposes  of  this  Districts. 

Code,  be  a  District  or  consist  of  Districts. 

The  Local  Government  may  alter  the  limits,  or,  with  the  Power  to 

previous  sanction  of  the  Governor  General  in  Council,  the  ^}^^^  ^'?" 

,  ...  .       .  sions  and 

number,  of  such  Divisions  and  Districts.  Districts. 

The  Sessions  Divisions  and  Districts  existing  when  this  Existing 

Code  comes  into  force  shall  be  Sessions  Divisions  and  Districts  ^i^^!^?"^^ 

and  Dis- 

respectively,  unless  and  until  they  are  so  altered.  tricts. 

Every  Presidency-town  ^  shall,  for  the  purposes  of  this  Code,  Presi- 

be  deemed  to  be  a  District.  dency- 

towns. 

8.  The  Local  Government  may  divide  any  District  outside  Power  to 
the  Presidency -to  wns^  into  Sub-divisions,  or  make  any  portion  jjigt^Jta  ^ 
of  any  such  District  a  Sub-division,  and  may  alter  the  limits 

of  any  Sub-division. 

*  See  sec.  4,  cl.  {i\  supra.        ^  See  p.  6,  supra.       '  Sec.  4,  cl.  (7t),  supra. 
VOL.  II.  F 
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Existing 
Sub-di\d- 
sions. 


Court  of 
Seesion. 


District 
Magis- 
trate. 


Officers 
tempor- 
arily suc- 
ceeding to 
vacancies 
in  office  of 
District 
Magis- 
trate. 

Subordi- 
nate Ma- 
gistrates. 


All  existing  Sub-divisions  which  are  now  usually  put  under 
the  charge  of  a  Magistrate  shall  be  deemed  to  have  been  made 
under  this  Code. 

C, — Courts  and,  Offices  outside  the  Presidenci/-tow7is. 

9.  The  Local  Government  shall  establish  a  Court  of  Session 
for  every  Sessions  Division,  and  appoint  a  Judge  of  such  Court. 

It  may  also  appoint  Additional  Sessions  Judges,  Joint 
Sessions  Judges  ^,  and  Assistant  Sessions  Judges  to  exercise 
jiirisdiction  in  one  or  more  such  Courts. 

All  Courts  of  Session  existing  when  this  Code  comes  into 
force  shall  be  deemed  to  have  been  established  under  this 
Act. 

10.  In  every  District  outside  the  Presidency-towns,  the 
Local  Government  shall  appoint  a  Magistrate  of  the  first  class, 
who  shall  be  called  the  District  Magistrate. 

11.  Whenever,  in  consequence  of  the  office  of  a  District 
Magistrate  becoming  vacant,  any  officer  succeeds  temporarily 
to  the  chief  executive  administration  of  the  District,  such 
officer  shall,  pending  the  orders  of  the  Local  Government, 
exercise  all  the  powers  and  perform  all  the  duties  respectively 
conferred  and  imposed  by  this  Code  on  the  District  Magistrate. 

12.  The  Local  Government  may  appoint  as  many  persons 
as  it  thinks  tit,  besides  the  District  Magistrate,  to  be  Magis- 
trates of  the  first,  second  or  third  class  in  any  District  outside 
the  Presidency-towns;  and  the  Local  Government,  or  the 
District  Magistrate  subject  to  the  control  of  the  Local  Govem- 


Local 

limits  of 

their  juris-  .  . 

diction.  ment,  may,  from  time  to  time,  define  local  areas  within  which 
such  persons  may  exercise  all  or  any  of  the  powers  with  which 
they  may  respectively  be  invested  imder  this  Code.  ' 

Except  as  otherwise  provided  by  such  definition,  the  juris- 
diction and  powers  of  such  persons  shall  extend  throughout 
such  District. 

Power  to  13.  The  Local  Government  may  place  any  Magistrate  of 
tnite  in^^  ^^  ^^^^  ^^  second  class  in  charge  of  a  Sub-division,  and  relieve 
charge  of    him  of  the  charge  as  occasion  requires. 

vision.  .      _  , 

*  9  Bom.  104. 
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Such  Magistrates  shall  be  called  Sub-divisional  Magis- 
trates^. 

The  Local  Government  may  delegate  its  powers  under  this  Delegation 
section  to  the  District  Magistrate.  M^s?'"' 

trate. 

14.  The  Local  Government  may  confer  upon  any  person  Special 
all  or  any  of  the  powers  conferred  or  conf errible  by  or  under  trates. 
this  Code  on  a  Magistrate  of  the  first,  second  or  third  class, 

in  respect  to  particular  cases  or  to  a  particular  class  or  par- 
ticular classes  of  cases,  or  in  regard  to  cases  generally,  in  any 
local  area  outside  the  Presidency -towns. 

Such  Magistrates  shall  be  called  Special  Magistrates. 

With  the  previous  sanction  of  the  Governor  General  in 
Council,  the  Local  Government  may  delegate,  with  such 
limitations  as  it  thinks  fit,  to  any  ofiicer  under  its  control 
the  power  conferred  by  the  first  paragraph  of  this  section. 

No  powers  shall  be  conferred  under  this  section  on  any 
police-ofiicer  below  the  grade  of  Assistant  District  Superin- 
tendent, and  no  powers  shall  be  so  conferred  except  so  far  as 
may  be  necessary  for  preserving  the  peace,  preventing  crime 
and  detecting,  apprehending  and  detaining  offenders  in  order 
to  their  being  brought  before  a  Magistrate,  and  for  the  per- 
formance by  the  ofiicer  of  any  other  duties  imposed  upon  him 
by  any  law  for  the  time  being  in  force. 

15.  The  Local  Government  may  direct  any  two  or  more  Benches  of 
Magistrates  in  any  place  outside  the  Presidency-towns  to  sit  r^^^' 
together  as  a  Bench,  and  may  by  order  invest  such  Bench 

with  any  of  the  powers  conferred  or  conf  errible  by  or  under 
this  Code  on  a  Magistrate  of  the  first,  second  or  third  class, 
and  direct  it  to  exercise  such  powers  in  such  cases,  or  such 
classes  of  cases  only,  and  within  such  local  limits,  as  the 
Local  Government  thinks  fit. 

Except   as   otherwise   provided   by   any  order  under  this  Powers  ex- 
section,  every  such  Bench  shall  have  the  powers  conferred  by  u'^*^^^*^^ 
this  Code  on  a  Magistrate  of  the  highest  class  to  which  any  in  absence 
one  of  its  members  who  is  present  taking  part  in  the  pro-  direction, 
ceedings  as  a  member  of  the  Bench  belongs,  and  as  far  as 

*  This  includes  Cantonment  Magistrates,  Act  III  of  1880,  sec.  3. 
¥  2 
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practicable  shall,  for  the  purposes  of  this  Code,  be  deemed  to 
be  a  Magistrate  of  such  class  ^. 

Power  to        16.  The  Local  Government  may,  or,  subject  to  the  control 

for  guid-     ^^  ^^®  Local  Government,  the  District  Magistrate  may,  from 

ance  of       time  to  time,  make  rules  consistent  with  this  Code  for  the 

guidance  of  Magistrates^  Benches  in  any  District  respecting 

the  following  subjects  : — 

(a)  the  classes  of  cases  to  be  tried ; 
{b)  the  times  and  places  of  sitting ; 

(c)  the  constitution  of  the  Bench  for  conducting  trials ; 

(d)  the  mode  of  settling  differences  of  opinion  which  may 
arise  between  the  Magistrates  in  session^. 

Subordina-      17.  All  Magistrates  appointed  under  sections  I2,  13  and  14, 
^°  .  and  all  Benches  constituted  under  section  1 5,  shall  be  sub- 

tratesand  ordinate^  to  the  District  Magistrate*,  and  he  may,  from  time 
District  ^o  time,  make  rules  consistent  with  this  Code  as  to  the  distribu- 
M*gi8-  tion  of  business  among  such  Magistrates  and  Benches ;  and 
t  s  b  d*  every  Magistrate  (other  than  a  Sub-divisional  Magistrate) 
visional  and  every  Bench  exercising  powers  in  a  Sub-division  shall  be 
tri^^  subordinate^  to  the  Sub-divisional  Magistrate,  subject,  how- 
ever, to  the  general  control  of  the  District  Magistrate. 
Subordina-  All  Assistant  Sessions  Judges  shall  be  subordinate^  to  the 
Assistant  Sessions  Judge  in  whose  Court  they  exercise  jurisdiction,  and 
Sessions  he  may,  from  time  to  time,  make  rules  consistent  with  this 
Sessfons  Code  as  to  the  disti-ibution  of  business  among  such  Assistant 
Judge.        Sessions  Judges. 

Neither  the  District  Magistrate  nor  the  Magistrates  or 
Benches  appointed  or  constituted  under  sections  12,  13,  14 
and  15  shall  be  subordinate^  to  the  Sessions  Judge,  except  to 
the  extent  and  in  the  manner  hereinafter  expressly  provided. 

D. — Courts  of  Presidency  Magistrates, 

Appoint-         18.   The  Local   Government   shall,   from    time   to   time, 

p^°*.j^       appoint  a   sufficient  number   of  persons   (hereinafter  called 

Magis-        Presidency  Magistrates)  to  be  Magistrates  for  each  of  the 
trates. 

•  That  an   appeal  lies  under  sec.  cited  by  Henderson,  pp.  17,18. 

407    from  a  conviction  by  a   Bench  °  i.  e.  inferior  in  rank,  9  Bomb.  103. 

invested  with  second  or  third  class  *  See  the  powers  given  to  the  Dis- 

powers,  see  9  Mad.  36.  trict  Magistrate  by  sg.  350,  406,  407, 

"  See  Bombay  Gazette,  1881,  p.  9,  435.  5 '4.  S^S- 
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Presidency-towns,  and  shall  appoint  one  of  such  persons  to  be 
Chief  Magistrate  for  each  such  town. 

Any  two  or  more  of  such  persons  may  (subject  to  the  rules 
made  by  the  Chief  Magistrate  under  the  power  hereinafter 
conferred)  sit  together  as  a  Bench. 

19.  Every  Presidency  Magistrate  shall  exercise  jurisdiction  Local 

in  all  places  within  the  Presidency-town^  for  which  he  is  ap-  l^J^il*^.°^. 
....  their  juns- 

pointed  and  within  the  limits  of  the  port  of  such  town  and  of  diction, 
any  navigable  river  or  channel  leadmg  thereto,  as  such  limits 
are  defined  under  the  law  for  the  time  being  in  force  for  the 
regulation  of  ports  and  port-dues  ^. 

20.  Every  Presidency  Magistrate  in  the  town  of  Bombay  Bombay 
shall  exercise  all  jurisdiction  which,  under  any  law  in  force  pe"ty  ggg. 
immediately  before  the  first  day  of  April,  1877  ^,  was  exercised  sions. 

in  that  town  by  the  Court  of  Petty  Sessions*  : 

Provided  that  appeals  under  the  law  for  the  time  being 
regulating  the  municipality  of  Bombay  shall  lie  to  the  Chief 
Magistrate  only. 

21.  Every  Chief  Magistrate  shall  exercise  within  the  local  Chief  Ma- 
limits  of  his  jurisdiction  all  the  powers  conferred  on  him  by  S^swa  e. 
this  Code  or  which  by  any  law  or  rule  in  force  immediately 
before  this  Code  comes  into  force  are  required  to  be  exercised 

by  any  Senior  or  Chief  Magistrate,  and  may,  from  time  to 
time,  with  the  previous  sanction  of  the  Local  Government, 
make  rules  consistent  with  this  Code  to  regulate — 

(a)  the  conduct  and  distribution  of  business  and  the  practice 
in  the  Courts  of  the  Magistrates  of  the  town ; 

(b)  the  times  and  places  at  which  Benches  of  Magistrates 
shall  sit; 

(c)  the  constitution  of  such  Benches ;  and 

(d)  the  mode  of  settling  differences  of  opinion  which  may 
arise  between  Magistrates  in  session. 

U. — Justices  of  the  Peace. 

22.  The  Governor  General  in  Council,  so  far  as  regards  the  Justices  of 
whole  or  any  part  of  British  India  outside  the  Presidency-  for  the  Mu- 
towns  ^,  *'a88al. 

*  Sec.  4,  cl.  (A),  supra.  Magistrates  Act  (IV  of  1877)  came 
"  Act  XII  of  1875.  into  force. 

*  The  day  on  which  the  Presidency  *  See  p.  6,  note  2,  supra. 
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and  every  Local  Government,  so  far  as  regards  the  terri- 
tories subject  to  its  administration  (other  than  the  towns 
aforesaid), 

may,  by  notification  in  the  oflBcial  Gazette,  appoint  such 
European  British  subjects  as  he  or  it  thinks  fit  to  be  Justices 
of  the  Peace  within  and  for  the  territories  mentioned  in  such 
notification. 

Jastices  of      23.  The  Governor  General  in  Council  or  the  Local  Govem- 
forthePre-  ^^ent,  SO  far  as  regards  the  town  of  Calcutta, 
sidency-  and  the  Local  Government,  so  far  as  regards  the  towns  of 

Madras  and  Bombay, 

may,  by  notification  in  the  ofl&cial  Gazette,  appoint  to  be 
Justices  of  the  Peace  within  the  limits  of  the  town  mentioned 
in  such  notification  any  persons  resident  within  British  India 
and  not  being  the  subjects  of  any  foreign  State  whom  such 
Governor  General  in  Council  or  Local  Government  (as  the 
case  may  be)  thinks  fit. 

Present  24.  Every  person  now  acting  as  a  Justice  of  the  Peace 

tlw  IWe  ^t^i^  ^^d  ^o^  ^^y  P^^  of  British  India  other  than  the  said 
towns,  under  any  commission  issued  by  a  High  Court,  shall 
be  deemed  to  have  been  appointed  under  section  22  by  the 
Governor  General  in  Council  to  act  as  a  Justice  of  the  Peace 
for  the  whole  of  British  India  other  than  the  said  towns. 

Every  person  now  acting  as  a  Justice  of  the  Peace  within 
the  limits  of  any  of  the  said  towns  under  any  such  commission 
shall  be  deemed  to  have  been  appointed  imder  section  23  by 
the  Local  Government. 

Ex  officio  25.  In  virtue  of  their  respective  offices,  the  Governor 
SpS:f  General,  the  Ordinary  Members  of  the  Council  of  the  Governor 
General,  the  Judges  of  the  High  Courts  and  the  Recorder  of 
Rangoon  are  Justices  of  the  Peace  within  and  for  the  whole 
of  British  India  ^.  Sessions  Judges  and  District  Magistrates 
are  Justices  of  the  Peace  within  and  for  the  whole  of  the  terri- 
tories administered  by  the  Local  Government  under  which 
they  are  serving  ^j  and  the  Presidency  Magistrates  are  Justices 
of  the  Peace  within  and  for  the  towns  of  which  they  are 
respectively  Magistrates. 

'  13  Geo.  Ill,  c.  63.  sec.  38.  '  Inserted  by  Act  III  of  1884,  sec.  i. 
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F. — Suspension  and  Removal. 

26.  All  Judges  of  Criminal  Coui-ts  other  than  the  High  Suspension 
Courts  established  by  Royal  Charter,   and    all  Magistrates,  ^yaT'of 
may   be   suspended   or   removed   from    office   by   the   Local  Judges  and 
Govemment :  trates. 

Provided  that  such  Judges  and  Magistrates  as  now  are 
liable  to  be  suspended  or  removed  from  office  by  the  Governor 
General  in  Council  only  shall  not  be  suspended  or  removed 
from  office  by  any  other  authority. 

27.  The  Governor   General   in   Council   may  suspend   or  Suspension 
remove  from  office  any  Justice  of  the  Peace  appointed  by  him,  ^yarof 
and  the  Local  Government   may  suspend  or  remove   from  Justices  of 
office  any  Justice  of  the  Peace  appointed  by  it. 


CHAPTER  III. 

POWERS    OF    COURTS. 

A. — Description  of  Offences  cognisable  ly  each  Court. 

28.  Subject  to  the  other  provisions  of  this  Code,  any  of-  oflfences 
fence  under  the  Indian  Penal  Code  may  be  tried  by  the  High  p^'^^Tp  , 
Court  or  Court  of  Session,  or  by  any  other  Court  ^  by  which 

such  offence  is  shown  in  the  eighth  column  of  the  second 
schedule  to  be  triable. 

29.  Any  offence  under  any  other  law  shall,  when  any  Offences 

Court  is  mentioned  in  this  behalf  in  such  law,  be  tried  bv  "J^^^erother 

laws, 
such  Court  ^. 

When  no  Court  is  so  mentioned,  it  may  be  tried  by  the 
High  Court  or  by  any  Court  constituted  under  this  Code : 
provided  that — 

{a)  no  Magistrate  of  the  first  class  shall  try  any  such  of- 
fence which  is  punishable  with  imprisonment  for  a  term  which 
may  exceed  seven  years ; 

(i)  no  Magistrate  of  the  second  class  shall  try  any  such 
offence  which  is  punishable  with  imprisonment  for  a  term 
which  may  extend  to  three  years ;  and 

*  The  provision   as  to   the  other  '  See  for  example  the  Railway  Act, 

Courts  does  not  cut  down    or  limit  IV  of  1879,  sec.  50,  and  the  Registra- 

the  jurisdiction  of  the  High  Court  tion  Act,  III  of  1877  (amended  by 

or  Court  of  Session,  8  All.  667.  XII  of  1879,  ^ec.  106),  sec.  83. 
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(c)  no  Magistrate  of  the  third  class  shall  try  any  such 
offence  which  is  punishable  with  imprisonment  for  a  term 
which  may  extend  to  one  year. 

Offences  30*  In  the  territories   respectively   administered  by  the 

able^with  Lieutenant-Govemor  of  the  Panjab  and  the  Chief  Com- 
death,  missioners  of  Oudh,  the  Central  Provonces,  British  Burma, 
Coorg  and  Assam,  and  in  those  parts  of  the  other  Provinces 
in  which  there  are  Deputy  Commissioners  or  Assistant  Com- 
missioners, the  Local  Government  may,  notwithstanding 
anything  contained  in  section  29,  invest  the  District  Magis- 
trate with  power  to  try  as  a  Magistrate  all  offences  not  punish- 
able with  death  ^. 


Sentences 
which  High 
Courts  and 
Sessions 
Judges 
may  pass. 


Sentences 
which  Ma- 
gistrates 
may  pass. 


£. — Sentences  which  may  he  passed  hy  Courts  of  various  Classes. 

31.  A  High  Court  may  pass  any  sentence  authorised  by  law. 
A   Sessions   Judge,  Additional   Sessions   Judge   or   Joint 

Sessions  Judge ^  may  pass  any  sentence  authorised  by  law; 
but  any  sentence  of  death  passed  by  any  such  Judge  shall  be 
subject  to  confirmation  by  the  High  Court. 

An  Assistant  Sessions  Judge  may  pass  any  sentence  au- 
thorised by  law,  except  a  sentence  of  death  or  of  transporta- 
tion for  a  term  exceeding  seven  years  or  of  imprisonment  for 
a  term  exceeding  seven  years ;  but  any  sentence  of  imprison- 
ment for  a  term  exceeding  four  years,  and  any  sentence  of 
transportation^,  passed  by  an  Assistant  Sessions  Judge  shall  be 
subject  to  confirmation  by  the  Sessions  Judge. 

32.  The  Courts  of  Magistrates  may  pass  the  following 
sentences,  namely : — 


{a)  Courts  of  Presidency 
Magistrates  and  of  Magis- 
trates of  the  first  class  : 


*  See  10  Cal.  85,  and  sec.  209 
infra. 

'  Seep  Bom.  164,  and  chap,  xzxii 
infra. 

'  Act  X  of  1886,  sec.  I.  Under 
the  Penal  Code,  sec.  59,  a  sentence  of 


Imprisonment*  for  a  term 
not  exceeding  two  years,  in- 
cluding such  solitary  confine- 
ment as  is  authorised  by  law^; 

Fine  not  exceeding  one 
thousand  rupees; 

Whipping. 

seven  years' imprisonment  can  be  com- 
muted to  transportation  for  seven  years. 

*  of  either  description  as  defined  in 
the  Penal  Code ;  see  the  General 
Clauses  Act,  supra,  vol.  i.  p.  489. 

'  See  the  Penal  Code,  sees,  73,  74. 
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(b)  Courts   of  Magistrates  Imprisonment  for  a  term 
of  the  second  class :                       not  exceeding  six  months,  in- 
cluding such  solitary  confine- 
ment as  is  authorised  by  law ; 

Fine    not    exceeding    two 
hundred  rupees ; 
Whipping. 

(c)  Courts  of  Magistrates  Imprisonment  for  a  term 
of  the  third  class.                          not  exceeding  one  month ; 

Fine    not    exceeding    fifty 
rupees. 

The  Court  of  any  Magistrate  may  pass  any  lawful  sentence, 
combining  any  of  the  sentences  which  it  is  authorised  by  law 
to  pass. 

No  Court  of  any  Magistrate  of  the  second  class  shall  pass 
a  sentence  of  whipping  unless  he  is  specially  empowered  in 
this  behalf  by  the  Local  Government. 

33.  The  Court  of  any  Magistrate  may  award  such  term  of  Power  to 
imprisonment  ^  in  default  of  payment  of  fine  as  is  authorised  i^rfson-  ° 
by  law  in  case  of  such  default :  provided  that  the  term  is  not  °ient  in 
in  excess  of  the  Magisti-ate^s  powers  under  this  Code^ :  fine. 

Provided  also  that  in  no  case  decided  by  a  Magistrate  Proviso  as 
where  imprisonment  has  been  awarded  as  part  of  the  substan-  caggg^ 
tive  sentence  shall  the  period  of  imprisonment  awarded  in 
default  of  payment,  of  the  fine  exceed  one-fourth  of  the  period 
of  imprisonment  which  such  Magistrate  is  competent  to  inflict 
as  punishment  for  the  offence  otherwise  than  as  imprisonment 
in  default  of  payment  of  the  fine. 

The  imprisonment  awarded  under  this  section  may  be  in 
addition  to  a  substantive  sentence  of  imprisonment  for  the 
maximum  term  awardable  by  the  Magistrate  under  section  32. 

34.  The  Court  of  a  District  Magistrate  specially  empowered  Higher 
under  section  30  may  pass  any  sentence  authorised  by  law,  certain  Dis- 
except  a  sentence  of  death  or  of  transportation  for  a  term  trictMagis- 
exceeding  seven  years,  or  of  imprisonment  for  a  term  exceeding 

seven  years. 

But  any  sentence  of  imprisonment  for  a  term  exceeding 

^  but  not  transportation,  5  Mad.  28. 

*  See  the  Penal  Code,  sec.  65,  and  10  Mad.  165. 
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Sentence  in 
cases  of 
conviction 
of  several 
oflFences  at 
one  trial. 


Maximum 
term  of 
punish- 
ment. 


Ordinary 
powers  of 
Magis- 
trates. 


four  years  ^,  and  any  sentence  of  transportation,  shall  be  subject 
to  confirmation  by  the  Sessions  Judge  ^. 

35.  When  a  person  is  convicted,  at  one  triaP,  of  two  or 
more  distinct  offences,  the  Court  may  sentence  him,  for  such 
offences,  to  the  several  punishments  prescribed  therefor  which 
such  Court  is  competent  to  inflict :  such  punishments,  when 
consisting  of  imprisonment  or  transportation,  to  commence 
the  one  after  the  expiration  of  the  other  in  such  order  as  the 
Court  may  direct. 

It  shall  not  be  necessary  for  the  Court,  by  reason  only  of 
the  aggregate  punishment  for  the  several  offences  being  in 
excess  of  the  punishment  which  it  is  competent  to  inflict  on 
conviction  of  a  single  offence,  to  send  the  offender  for  trial 
before  a  higher  Court : 

Provided  as  follows  : — 

(a)  in  no  case  shall  such  person  be  sentenced  to  imprison- 
ment for  a  longer  period  than  fourteen  years  : 

(i)  if  the  case  is  tried  by  a  Magistrate  (other  than  a 
Magistrate  acting  under  section  34),  the  aggregate  punish- 
ment shall  not  exceed  twice  the  amount  of  punishment  which 
he  is,  in  the  exercise  of  his  ordinary  jurisdiction,  competent  to 
inflict. 

For  the  purpose  of  confirmation  or  appeal,  aggregate  sen- 
tences passed  under  this  section  in  case  of  convictions  for 
several  offences  at  one  trial  shall  be  deemed  to  be  a  single 
sentence  *. 

C. — Ordinary  and  Additional  Powers. 

36.  All  District  Magistrates,  Sub-divisional  Magistrates 
and  Magistrates  of  the  first,  second  and  third  classes  have  the 
powers  hereinafter  respectively  conferred  upon  them  and 
specified  in  the  third  schedule.  Such  powers  are  called  their 
'  ordinary  powers.' 


1  6  Cal.  624. 

*  Act  X  of  1886,  sec.  2. 

'  This  section  does  not  include  the 
case  of  separate  trials  held  on  the 
same  day  for  separate  offences  com- 
mitted by  the  same  person,  Madras 
H.  C.  Progs.,  5  June,  1879,  cited  by 
Henderson. 


*  10  Bom.  494.  A  Magistrate  must 
not  split  up  an  off'ence  for  the  pur- 
pose of  giving  himself  jurisdiction  over 
the  parts  which  he  would  not  have 
had  over  the  whole,  and  thus  de- 
prive the  prisoner  of  an  appeal,  4  CaL 
18. 
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37.  In  addition  to  his  ordinary  powers,  any  Sub-divisional  Additional 
Magistrate  or  any  Magistrate  of  the  first,  second  or  third  ^^y^""'^' 
class  may  be  invested  by  the  Local  Government  or  the  Dis-  on  Magis- 
trict  Magistrate,  as  the  case  may  be,  with  any  powers  specified 

in  the  fourth  schedule  as  powers  with  which  he  may  be  in- 
vested by  the  Local  Government  or  the  District  Magistrate. 

38.  The  power  conferred  on  the  District  Magistrate  by  Control  of 
section   37  shall  be  exercised  subject  to  the  control  of  the  Matrfs- 

Local  Government.  trate's  in- 

vesting 

D. — Conferment,  Continuance  and  Cancellation  of  Powers.       P*'^®^* 

39.  In   conferring  powers    under   this   Code,   the    Local  Mode  of 
Government  may,  by  order,   empower   persons  specially  by  pg^g^'^^ 
name  or  in  virtue  of  their  ofiice,  or  classes  of  ofl&cials  generally 

by  their  official  titles. 

Every  such  order  shall  take  effect  from  the  date  on  which  it 
is  communicated  to  the  person  so  empowered. 

40.  Whenever  any  person  holding  an  office  in  the  service  Continu- 
of  Government  who  has  been  invested  ^  with  any  powers  under  ^^^  ^^ 
this  Code  throughout  any  local  area  is  transferred  to  an  equal  officers 
or  higher  office  of  the  same  nature  within  a  like  local  area  ferred. 
under  the  same  Local  Government,  he  shall,  unless  the  Local 
Government    otherwise   directs,    or    has   otherwise    directed, 
continue  to  exercise  the  same  powers  in  the  local  area  to  which 

he  is  so  transferred. 

41.  The   Local  Government  ^  may  withdraw  any  powers  Powers 
conferred  under  this  Code  on  any  person  by  it  or  by  any  ^Q-^^^ej 
officer  subordinate  to  it. 

*  See  a  Cal.  11 7-  deemed  it    expedient    that   District 

'  Formerly     District    Magistrates  Magistrates   should   not  be  able   to 

had  this   power.     But  powers  once  withdraw  powers   already  conferred 

conferred  should  not  be  lightly  with-  on  their  subordinates. 

drawn,   and    the    Select   Committee 
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PART    III. 

GENERAL  PROVISIONS. 

CHAPTER  IV. 

OF   AID    AND    INFORMATION   TO    THE    MAGISTRATES,    THE 
POLICE,    AND   PERSONS   MAKING   ARRESTS. 

Public  42.  Every  person  is  bound  ^  to  assist  a  Magistrate  or  police- 

assist  Ma-  officer  reasonably  demanding  his  aid,  whether  within  or  without 
gistrates     the  Presidency-towns, 

(a)  in  the  taking  of  any  other  person  whom  such  Magistrate 
or  poUce-officer  is  authorised  to  arrest ; 

(d)  in  the  prevention  of  a  breach  of  the  peace,  or  of  any 
injury  attempted  to  be  committed  to  any  railway,  canal, 
telegraph  or  public  property;  or 

(c)  in  the  suppression  of  a  riot  or  an  affray  ^. 

Aid  to  43.  When  a  warrant  is  directed  to  a  person  other  than  a 

^rh^^'than  po^ice-officer^,  any  other  person  may  aid  in  the  execution  of 
police,  such  warrant,  if  the  person  to  whom  the  warrant  is  directed  be 
wwrant.^    near  at  hand  and  acting  in  the  execution  of  the  warrant. 

Public  to  44.  Everyperson,whether  within  or  without  the  Presidency- 
give  infor-  towns,  aware  of  the  commission  of,  or  of  the  intention  of  any 
mation  oi  '  _  '  _  •' 

certain        other   pcrson  to  commit,  any  offence  punishable  under  the 

o  ences.      following  sections  of  the  Indian  Penal  Code,  (namely)  I2i, 
laiA,  122,  123,  124,.  124 A,  125,  126,  130,  302,  303,  304, 

382,  392,  393'  394,  395>  39^,  397,  39^,  399,  402,  435.  43^> 
449,  450,  456,  457,  458,  459,  and  460,  shall,  in  the  absence 
of  reasonable  excuse,  the  burden^  of  proving  which  shall  lie 
upon  the  person  so  aware,  forthwith  give  information  to  the 
nearest  Magistrate  or  police-officer  of  such  commission  or 
intention  *. 

^  For  the  punishment  annexed  to  police  in  extinguishing  fires, 

breach  of  this  obligation,  see  the  Penal  '  See  sec.  78,  infra. 

Code,  sec.  187.  *  For  the  punishment  annexed  to 

*  As  to  riots  and  affrays,  see  the  breach  of  this  obligation,  see  the  Penal 

Penal  Code,  sees.  146,  149.    The  law  Code,  sees.  176,  202. 
does  not  require  persons  to  assist  the 
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45.  Every  village-headman  ^,  village-wateliman  2,  village-  Village- 
police-officer  ^,  owner  or  occupier  of  land  *,  and  the  agent  ^  of  j^^*^^"' 
any  such  owner  or  occupier^  and  every  officer  ^  employed  in  the  holder 
collection  of  revenue  or  rent  of  land  on  the  part  of  Government  ^  report 
or  the  Court  of  Wards,  shall  forthwith  communicate  to  the  certain 
nearest  Magistrate,  or  to  the  officer  in  charge  of  the  nearest 
police-station  "^^  whichever  is  the  nearer,  any  information  which 
he  may  obtain  respecting — 

(a)  the  permanent  or  temporary  residence  of  any  notorious 
receiver  or  vendor  of  stolen  property  in  any  village  of  which  he 
is  headman,  watchman  or  police-officer,  or  in  which  he  owns 
or  occupies  land,  or  is  agent,  or  collects  revenue  or  rent ; 

{V)  the  resort  to  any  place  within,  or  the  passage  through, 
such  village,  of  any  person  whom  he  knows,  or  reasonably 
suspects,  to  be  a  thug,  robber,  escaped  convict  or  proclaimed 
offender ; 

(c)  the  commission  of,  or  intention  to  commit,  any  non-bail- 
able offence  in  or  near  such  village  ; 

(cZ)  the  occurrence  therein^  of  any  sudden  or  unnatural  death 
or  of  any  death  under  suspicious  circumstances, 

Explanation. — In  this  section  'village^  includes  village-lands**. 


*  See  also  Mad.  Reg.  XI  of  1816, 
Bees.  8,  9:  Mad.  Reg.  I  of  1830, 
sec.  3:  the  Forests  Act,  VII  of  1878, 
sec.  78:  Ben.  Reg.  XVII  of  1829, 
sec.  3 :  the  Criminal  Tribes  Act, 
XXVII  of  1871,  sec.  2'  :  and  (in 
Burma)  Act  II  of  1880,  sees.  14,  15. 

"^  See  also  in  the  N.  W.  P.,  Act 
XVI  of  1873,  sec.  8  :  XVIII  of  1876, 
sec.  34  (Oudh) :  and  the  Forests  Act, 

VII  of  1878,  sec.  78  :  and  the  Criminal 
Tribes  Act,  XXVII  of  1871,  sec.  21. 

*  See  in  Bengal,  Act  V  of  1861, 
sees.  21,  47:  Ben.  Act  VI  of  1870: 
in  Madras,  Act  XXIV  of  1869,  sec. 
1 :  in  Bombay,  Bom.  Acts  VII  and 

VIII  of  1867,  and  Bom.  Reg.  XII  of 
1827, sec. 37:  intheN.W.P.,ActXVI 
of  1873  :  in  Oudh,  Act  XVIII  of  1876. 

*  That  residence  in  another's  dwell- 
ing-house does  not  make  the  resident 
an  'occupier  of  land,'  see  23  Suth.Cr.6o. 

*  This  does  not  include  a  khazitnchf, 
but  may  include  a  dfwiln  whose  mas- 
ter is  al>8ent,  4  Cal.  603. 


'  whether  he  is,  or  is  not,  a  native 
of  India.  The  words  do  not  include 
a  village-accountant  or  a  village- 
munsif's  peon,  i  Mad.  266. 

^  Sec.  4  cl.  (o),  supra,  p.  59, 

*  i.  e.  in  the  village  referred  to  in 
cl.  (a).  That  the  finding  of  a  human 
body  in  a  village,  under  circumstances 
indicating  that  the  death  was  sudden 
or  unnatural,  justifies  the  inference 
that  the  death  took  place  'therein,' 
and  that  in  order  to  obtain  a  con- 
viction under  sec.  176  of  the  Penal 
Code  the  prosecution  need  not  prove 
that  the  death  actually  took  place 
'therein,'  see  11  Cal.  619,  dissen- 
tiente  Mitter  J. 

'  Two  of  the  High  Courts  have 
expressed  an  opinion  that  the  pro- 
visions of  this  section  should  not  be 
put  in  force  against  A  where  the 
police  have  actually  obtained  the 
re<iui8ite  information  from  B,  4  Cal. 
623  :  7  Mad.  436. 
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OF   ARREST,   ESCAPE   AND   RETAKING. 


Arrest  how 
made. 


Resisting 
endeavour 
to  arrest. 


A. — Arrest  generally. 

46.  In  making  an  arrest,  tlie  police-officer  or  other  person 
making  the  same  shall  actually  touch  or  confine  the  body  of 
the  person  to  be  arrested,  unless  there  be  a  submission  to  the 
custody  by  word  or  action  ^. 

If  such  person  forcibly  resists^  the  endeavour  to  arrest  him, 
or  attempts  to  evade  the  arrest,  such  police-officer  or  other 
person  may  use  all  means  necessary  to  effect  the  arrest  ^. 

Nothing  in  this  section  gives  a  right  to  cause  the  death  of 
a  person  who  is  not  accused  of  an  offence  punishable  with 
death  *,  or  wdth  transportation  for  life  ^, 

47.  If  any  person  acting  under  a  warrant  of  arrest,  or  any 
police-officer  having  authority  to  arrest,  has  reason  to  believe 
that  the  person  to  be  arrested  has  entered  into,  or  is  within, 
any  place,  the  person  residing  in,  or  being  in  charge  of,  such 
place  shall,  on  demand  of  such  person  acting  as  aforesaid  or 
such  police-officer,  allow  him  free  ingress  thereto,  and  afford  all 
reasonable  facilities  for  a  search  therein. 

Procedure       48.  If  ingress  to  such  place  cannot   be   obtained   under 

where  m-    section  47,  it  shall  be  lawful  in  any  case  for  a  person  acting 

obtainable,  imder  a  warrant,  and  in  any  case  in  which  a  warrant  may 

issue  but  cannot  be  obtained  without  affording  the  person  to 

be  arrested  an  opportunity  of  escape,  for  a  police-officer,  to 

enter  such  place  and  search  therein,  and 


Search  of 
place  en- 
tered by 
person 
sought  to 
be  arrested. 


*  Where  the  arrest  is  under  a  war- 
rant, see  sec.  80,  infra. 

The  arrest  may  be  made  on  any 
day  and  at  any  time — even  on  Sun- 
day or  at  night. 

*  For  the  punishment  annexed  to 
Buch  resistance  see  the  Penal  Code, 
sees.  224,  225. 

^  Thus  a  chaukld^r  may  wound  a 
fugitive  housebreaker,  if  that  amount 
of  violence  be  necessary  to  secure 
his  person.-  The  question  is, 'whether 
the  means  employed  to  stop  the  fugi- 
tive were  such  as  an  ordinarily  pru- 


dent man  would  make  use  of,  who 
had  no  intention  of  doing  any  serious 
injury,'  2  Suth.  Cr.  R.  9,  per 
Glover  J. 

*  See  the  Penal  Code,  sees.  121, 
132,  194,  302,  303,  305,  307,  396. 

°  See  the  Penal  Code,  sees.  75, 
121,  121  A,  122,  125,  125  A,  128, 
i3o»  131,  132,  I94>  222,  225,  236, 
238,  255,  302,  304,  305,  307,  311, 
313,  314.  326,  329,  364,  371,  376, 
377,  3S8.  389,  394,  395.  396,  400, 
409,  412,  413,  436,  438,  449,  459, 
460,  467,  472,  474,  475,  477. 
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in  order  to  effect  an  entrance  into  such  place,  to  break  open 
any  outer  or  inner  door  or  window  of  any  house  or  place, 
whether  that  of  the  person  to  be  arrested  or  of  any  other 
person,  if  after  notification  of  his  authority  and  purpose  and 
demand^  of  admittance  duly  made,  he  cannot  otherwise  obtain 
admittance  ^ : 

Provided  that,  if  any  such  place  is  an  apartment  in  the  Breaking 
actual  occupancy  of  a  woman  (not  being  the  person  to  be  °P®^ 
arrested)  who,  according  to  custom,  does  not  appear  in  public, 
such  person  or  police-officer  shall,  before  entering  such  apart- 
ment, give  notice  to  such  woman  that  she  is  at  liberty  to 
withdraw,  and  shall  afford  her  every  reasonable  facility  for 
withdrawing,  and  may  then  break  open  the  apartment  and 
enter  it. 

49.  Any  police-officer  or  other  person  authorised  to  make  an  Power  to 
arrest  may  break  open  any  outer  or  inner  door  or  window  of  ^^^^  °Pf "^ 

•'  .  .  .  doors  and 

any  house  or  place  in  order  to  liberate  himself  or  any  other  windows 
person  who,  having  lawfully  entered  for  the  purpose  of  making  po'gfj^f 
an  arrest,  is  detained  therein^.  liberation. 

50.  The  person  arrested  shall  not  be  subjected  to  more  No  un- 
restraint than  is  necessary  to  prevent  his  escape*.  necessa^ 

''         r  ^  restraint. 

51.  Whenever  a  person  is  arrested  by  a  police-officer  under  Search  of 
a  warrant  which  does  not  provide  for  the  taking  of  bail,  or  ^^^q^ 
under  a  warrant  which  provides  for  the  taking  of  bail,  but  the 
person  arrested  cannot  furnish  bail,  and 

whenever  a  person  is  arrested  without  warrant,  or  by  a 
private  person  under  a  warrant,  and  cannot  legally  be  admitted 
to  bail,  or  is  unable  to  furnish  bail, 

the  officer  making  the  arrest  or,  when  the  arrest  is  made  by  a 
private  person,  the  police-officer  to  whom  he  makes  over  the 
person  arrested,  may  search  such  person,  and  place  in  safe 
custody  all  articles,  other  than  necessary  wearing  apparel, 
found  upon  him''. 

^  Launock  v.  Brown,  2  B.  &  Aid.  592.  apply  to  a  ret.iking  after  an  escape  or 

*  As  to  breaking  doors,  see  3  Moore,  rescue  :  see  sec.  67,  infra. 

I.  A.  164,  and  Foster's  Discourse  on  *  For  the  punishment  annexed  to 

Homicide,  cited  ibid.  173,  174.  breach  of  this  obligation,  see  the  Penal 

'   White   V.    Wiltshire,  Cro.   Jac.  Code,  sec.  220,  and  the  Police  Act,  V 

553  :  2  Hawk.  P.  C.  chap.  xiv.  sec.  11.  of  1861,  sec.  29. 

The  provisions  of  sees,  47,  48,  49  '  See  sees.  53  and  523,  infra. 


without 
warrant, 
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Mode  of         52.  Whenever  it  is  necessary  to   cause  a   woman  to   be 
women'^^    searched,  the  search  shall  be  made  by  another  woman,  with 
strict  regard  to  decency. 

Power  53,  The  officer  or  other  person  making-  any  arrest  under  this 

offensive     Code  may  take  from  the  person  arrested  any  offensive  weapons 

weapons,     which  he  has  about  his  person,  and  shall  deUver  all  weapons 

so  taken  to  the  Court  or  officer  before  which  or  whom  the 

officer  or  person  making  the  arrest  is  required  by  this  Code  to 

produce  the  person  arrested. 

£. — Arrest  without  Warrant. 
When  54.    Any  police-officer^  niay,   without   an    order  from   a 

an-^t  ^"^^  Magistrate  and  without  a  warrant,  arrest — 

first — any  person  who  has  been  concerned  in  any  cognisable 
offence^  or  against  whom  a  reasonable  complaint  has  been 
made,  or  credible  information  has  been  received  ^,  or  a  reason- 
able suspicion  exists,  of  his  having  been  so  concerned  * ; 

secondly — any  person  having  in  his  possession  without  law- 
ful excuse,  the  burden  of  proving  which  excuse  shall  lie  on 
such  person,  any  implement  of  house-breaking ; 

thirdly — any  person  who  has  been  proclaimed  as  an  offender 
either  under  this  Code^  or  by  order  of  the  Local  Govern- 
ment; 

'  fourthly — any  person  in  whose  possession  anything  is  found 
which  may  reasonably  be  suspected  to  be  stolen  property  ^  and 
who  may  reasonably  be  suspected  of  having  committed  an 
offence  with  reference  to  such  thing ; 

fifthly — any  person  who  obstructs  a  police-officer  while  in 
the  execution  of  his  duty,  or  who  has  escaped,  or  attempts 
to  escape,  from  lawful  custody;  and 

*  This  does  not  include  a  village  XXII  of  1881,  sec.  27,  and  Ben. 
chaukfdf^,  3  All.  60.  Act  VII  of  1878,  sees.  40,  41) ;  Gam- 

'  Sec.  4,  cl.  {q),  supra.  bling  (Act  III  of  1867,  sec.  13  ;  Ben. 

'  10  Bom.  511.  Act  II  of  1867,  sec.  11,  etc.);  Rail- 

*  See  also  sec.  57  infra,  and  the  ways  (Act  IV  of  1879,  ^^'^-  48,  49); 
Acts  relating  to  Arms  (XI  of  1878,860.  Roads  and  streets  (V  of  1861,  sec.  34) ; 
12)  ;  Cantonments  (III  of  1880,  sec.  Salt  (Ben.  Act  VII  of  1864,  sec.  24) ; 
17) ;  Criminal  Tribes  (XXVII  of  1871,  Mad.  Act  I  of  1882,  sec.  4 ;  Bom.  Act 
sec.  20) ;  Cruelty  to  Animals  (Ben.  VII  of  1873).  °  Sec.  87. 
Act.  Ill  of  1869,  sec.  I) ;  Excise  (Act           *  Penal  Code,  sec.  415. 
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sixthly — any  person  reasonably  suspected  of  being  a  deserter 
from  Her  Majesty^s  Army  or  Navy,  or  of  belonging  to  Her 
Majesty ^s  Indian  Marine  Service  and  being  illegally  absent 
from  that  service  ^. 

This  section  applies  to  the  police  in  the  towns  of  Calcutta 
and  Bombay. 

55.  Any  officer  in  charge  of  a  police-station  may,  in  like  Arrest  of 
manner,  arrest  or  cause  to  be  arrested —  habitual  ^' 

(fl)  any  person  found  taking  precautions   to   conceal  his  robbers, 
presence  within  the  limits   of   such   station,  under  circum- 
stances which  afford  reason  to  believe  that  he  is  taking  such  pre- 
cautions with  a  view  to  committing  a  cognisable  offence  ^j  or 

(^)  any  person  within  the  limits  of  such  station  who  has 
no  ostensible  means  of  subsistence,  or  who  cannot  give 
a  satisfactory  account  of  himself  ^ ;  or 

(c)  any  person  who  is  by  repute  an  habitual  robber,  house- 
breaker or  thief,  or  an  habitual  receiver  of  stolen  property 
knowing  it  to  be  stolen,  or  who  by  repute  habitually  commits 
extortion  or  in  order  to  the  committing  of  extortion  habitually 
puts  or  attempts  to  put  persons  in  fear  of  injury. 

This  section  applies  to  the  police  in  the  towns  of  Calcutta 
and  Bombay*. 

56.  When  any  officer  in  charge  of  a  police-station  requires  Procedure 
any  officer  subordinate  to  him  to  arrest  without  a  warrant  poUoe- 
(otherwise  than  in  his  presence)  any  person  who  may  lawfully  officer  de- 
be  arrested  without  a  warrant,  he  shall  deliver  to  the  officer  ordinate  to 
required  to  make  the  arrest  an  order  in  writing,  specifying  ^7,®^* 
the  person  to  be  arrested  and  the  offence  for  which  the  arrest  warrant, 
is  to  be  made. 

This  section  applies  to  the  police  in  the  towns  of  Calcutta 
and  Bombay*. 

57.  When  any  person  in  the  presence  of  a  police-officer  Refusal  to 
commits  or  is  accused  of  committing  a  non-cognisable  offence  ^,  and^r^sT^ 
and  refuses  on  demand  of  a  police-officer  to  give  his  name  deuce. 

*  See    the    Army  Discipline    and  '  See  sec.  4,  cl.  {q). 

Regulation  Act,  44  &  45  Vic,  c.  58,  *  As  to  the  apprehension  of  lunatics, 

sees.   154,   163  (i)    (t),  sch.  4.      See  see  Act  XXXVI  of  1858  ;  of  vagrants, 

also  the  Indian  Articles  of  War,  Act  IX  of  1874,  sec,  4. 
V  of  1869.  «  Act  X  of  1886,  sec.  3. 

VOL.  II.  G 
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arrest. 
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and  residence,  or  gives  a  name  or  residence  which  such  officer 
has  reason  to  believe  to  be  false,  he  may  be  arrested  by  such 
officer  in  order  that  his  name  or  residence  may  be  ascertained ; 
and  he  shall,  within  twenty -four  hours  from  the  arrest,  be 
forwarded  to  the  nearest  Magistrate,  unless,  before  the  expi- 
ration of  that  time,  his  true  name  and  residence  are  ascer- 
tained, in  which  case  he  shall  be  released  on  his  executing 
a  bond  for  his  appearance  before  a  Magistrate  if  so  required. 

Pursuit  of       58.   A   police-officer  may,   for  the   purpose   of    arresting 

offenders  -^thout  warrant  any  person  whom  he  is  authorised  to  arrest 
into  other  . 

jurisdic-      imder  this   chapter,   pursue  such  person  into  any  place  in 
British  India  ^. 

Arrest  by  59.  Any  private  person  may  arrest  any  person  who,  in 
PCTsoDfl.       ^^^  view,  commits  a  non-bailable  and  cognisable  ofPence^,  or 

who  has  been  proclaimed  as  an  offender  ^ ; 
Procedure        and  shall,  without  unnecessary  delay,  make  over  any  person 
so  arrested  to  a  police-officer ;  or,  in  the  absence  of  a  police- 
officer,  take  such  person  to  the  nearest  police-station. 

If  there  is  reason  to  believe  that  such  person  comes  under 
the  provisions  of  section  54,  a  police-officer  shall  re-arrest 
him. 

If  there  is  reason  to  believe  that  he  has  committed  a  non- 
cognisable  offence,  and  he  refuses  on  the  demand  of  a  police- 
officer  to  give  his  name  and  residence,  or  gives  a  name  or 
residence  which  such  officer  has  reason  to  believe  to  be  false, 
he  shall  be  dealt  with  under  the  provisions  of  section  57.  If 
there  is  no  reason  to  believe  that  he  has  committed  any 
offence,  he  shall  be  at  once  discharged. 

Person  ar-  60.  A  police-officer  making  an  arrest  without  warrant 
taken  be-  *  ^^^^^>  without  imnecessary  delay  and  subject  to  the  pro- 
fore  Magis-  visions  herein  contained  as  to  bail,  take  or  send  the  person 
trate  or 

^  A^  to  arrests  in  a  foreign  country,  (Act  I  of  1882,  sec.   172).     Private 

see  Act  XXI  of  1879.  persons  may  also  arrest  persons  con- 

'  See  sec.  4,  clauses  (q)  and  (r),  veying  arms   etc.    under    suspicious 

supra.  circumstances.  Act  XI  of  1878,  sec. 

^  WTiere  the  Inland  Emigration  Act  12.     Power  to  arrest  is  also  given  by 

is  in  force,  the  employer,  or  any  person  special  and  local  Acts  to  certain  offi- 

acting  on  behalf  of  the  employer,  of  a  cei-s  and   employes    connected    with 

deserting  labourer  may  arrest   him  canals,  customs,  excise,  forests,  opium, 

without  warrant  or  police  assistance  railways,  salt,  and  tramways. 
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arrested  before  a  Magistrate  having  jurisdiction  in  the  ease,  officer  in 
or  before  the  officer  in  charg-e  of  a  police-station.  pofke-  ° 

61.  No   police-officer   shall    detain   in    custody   a  person 
arrested  without  warrant  ^  for  a  longer  period  than  under  all  rested  not 
the  circumstances  of  the  case  is  reasonable,  and  such  period  ^^jq^^  ^" 
shall  not,  in  the  absence  of  a  special  order  of  a  Magistrate  more  than 
under  section  167,  exceed  twenty -four  hours  exclusive  of  the 

time  necessary  for  the  journey  from  the  place  of  arrest  to 
the  Magistrate's  Court. 

62.  Officers  in  charge  of  police-stations  ^  shall  report  to  Police  to 
the  District  Magistrate,    or,  if   he  so  directs,  to  the   Sub-  apprehen- 
divisional  Magistrate,  the  cases  of  all  persons  arrested  without  sions. 
warrant,  within  the  limits  of  their  respective  stations,  whether 

such  persons  have  been  admitted  to  bail  or  otherwise. 

63.  No  person  who  has  been  arrested  by  a  police-officer  Discharge 
shall  be  discharged  except  on  his  own  bond,  or  on  bail,  or  "pp  ™°^ 
under  the  special  order  of  a  Magistrate.  hended. 

64.  When  any  offence  is  committed  in  the  presence  of  Offence 

a  Magistrate  within  the  local  limits  of  his  jurisdiction,  he  j^  Magis- 
may  himself  arrest  or  order  any  person  to  arrest  the  offender,  trate's  pre- 
and  may  thereupon,  subject  to  the  provisions  herein  contained 
as  to  bail,  commit  the  offender  to  custody. 

65.  Any  Magistrate  may  at  any  time  arrest  or  direct  the  Arrest  by 
arrest,  in  his  presen'^e,  within  the  local  limits  of  his  juris-  ggncg^f^ 
diction,  of  any  person  for  whose  arrest  he  is  competent  at  Magis- 
the  time  and  in  the  circumstances  to  issue  a  warrant. 

66.  If  a  person  in  lawful  custody  escapes  or  is  rescued,  Power,  on 
the  person  from  whose  custody  he  escaped  or  was  rescued  p^^ug'  ^^ 
may   immediately  pursue   and   arrest  him   in   any  place   in  retake. 
British  India. 

67.  The  provisions  of  sections  47,  48  and  49  shall  apply  Provisions 

to  arrests  under  section  66,  although  the  person  making  any  ^^^^^^ 

such  arrest  is  not  acting  under  a  warrant  and  is  not  a  police-  49  *<>  app^y 

officer  having  authority  to  arrest.  .  under  sec- 

tion 66. 
'  As  to  persons  arrested  under  a  warrant,  see  sec.  8 1 . 
"  Sec.  4,  cl.  (o),  supra. 

a  2 
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Bummons. 


Sammoiis 
by  whom 
served. 


Summons 

how 

served. 


Signature 
of  receipt 
for  sum- 
mons. 


Service 
when  per- 
son sum- 
moned can- 
not be 
found. 


Procedure 
when  re- 
ceipt can- 
not be  ob- 
tained. 


A. — Summons. 

68.  Every  summons  issued  by  a  Court  under  this  Code 
shall  be  in  writing  ^  in  duplicate  signed  and  sealed  by  the 
presiding  officer  of  such  Court,  or  by  such  other  officer  as 
the  High  Court  may,  from  time  to  time,  by  rule  direct  ^. 

Such  summons  shall  be  served  by  a  police-officer;  or, 
subject  to  such  rules  consistent  with  this  Code  as  the  Local 
Government  may  prescribe  in  this  behalf,  by  an  officer  of 
the  Court  issuing  it. 

This  section  applies  to  the  police  in  the  towns  of  Calcutta 
and  Bombay  ^ 

69.  The  summons  shall,  if  practicable,  be  served  personally 
on  the  person  summoned,  by  delivering  or  tendering  to  him 
one  of  the  duplicates  of  the  summons  *. 

Every  person  on  whom  a  summons  is  so  served  shall,  if 
so  required  by  the  serving  officer,  sign  a  receipt  therefor  on 
the  back  of  the  other  duplicate. 

70.  Where  the  person  summoned  cannot  by  the  exercise 
of  due  diligence  be  foimd,  the  summons  may  be  served  by 
leaving  one  of  the  duplicates  for  him  with  some  adult  male 
member  of  his  family,  or,  in  a  Presidency-town,  with  his 
servant  residing  with  him;  and  the  person  with  whom  the 
summons  is  so  left  shall,  if  so  required  by  the  serving  officer, 
sign  a  receipt  therefor  on  the  back  of  the  other  dupUcate. 

71.  If  the  signature  mentioned  in  sections  69  and  70  can- 
not by  the  exercise  of  due  diligence  be  obtained,  the  serving 
officer  shall  affix  one  of  the  duplicates  of  the  summons  to 
some  conspicuous  part  of  the  house  or  homestead  in  which  the 
person  summoned  ordinarily  resides ;  and  thereupon  the  sum- 
mons shall  be  deemed  to  have  been  duly  served. 

*  Sec.  4,  cl.  (e),  supra,  p.  58.  '  As  to  Madras,  see  sec.  i. 

"  As  to  the  form  of  the  summons,  *  Merely  showing  the  summons  is 

see  5  All.  8,  per  Straight  J.  not  enough,  5  Bom.  H.  C,  Cr.  Ca.  30. 
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72.  Where  the  person  summoned  is  in  the  active  service  of  Service  on 
the  Government  or  of  a  Railway  Company,  the  Court  issuing  Q^e^.° 
the  summons  shall  ordinarily  send  ^t  in  duplicate  to  the  head  ment  or  of 
of  the  office  in  which  such  person  is  employed  ;  and  such  head  Company, 
shall  thereupon  cause  the  sunmions  to  be  served  in  manner 
provided  by  section  69,  and  shall  return  it  to  the  Court  with 

the  endorsement  required  by  that  section. 

73.  When  a  Court  desires  that  a  summons  issued  by  it  Service  of 
shall  be  served  at  any  place  outside  the  local  limits  of  its  ^""^ons 
jurisdiction,  it  shall  ordinarily  send  such  summons  in  duplicate  locallimits. 
to  a  Magistrate  within  the  local  limits  of  whose  jurisdiction 

the  person  summoned  resides  or  is,  to  be  there  served. 

74.  When  a  summons  issued  by  a  Court  is  served  outside  Proof  of 

the  local  limits  of  its  iurisdiction,  and  in  any  case  where  the  ^®^y*°®  *^ 
J  '  J  such  cases, 

officer  who  has  served  a  summons  is  not  present  at  the  hearing  and  when 
of  the  case,  an  affidavit,   purporting  to  be  made  before  a  officer^ot 
Magistrate,  that  such  summons  has  been  served,  and  a  dupli-  present. 
Gate  of  the  summons  purporting  to  be  endorsed  (in  manner 
provided  by  section  69  or  section  70)  by  the  person  to  whom 
it  was  delivered  or  tendered  or  with  whom  it  was  left,  shall 
be  admissible  in  evidence,  and  the  statements  made  therein 
shall  be  deemed  to  be  correct  unless  and  until  the  contrary  is 
proved. 

The  affidavit  mentioned  in  this  section  may  be  attached  to 
the  duplicate  of  the'  summons  and  returned  to  the  Court. 

£. —  Warrant  of  Arrest. 

75.  Every  warrant  of  arrest  issued  by  a  Court  under  this  Form  of 
Code  shall  be  in  writing,  signed  by  the  presiding  officer,  or,  in  ^^^^  ° 
the  case  of  a  Bench  of  Magistrates,  by  any  member  of  such 
Bench;  and  shall  bear  the  seal  of  the  Court ^. 

Every  such  warrant  shall  remain  in  force  until  it  is  can-  Contin- 
celled  by  the  Court  which  issued  it,  or  until  it  is  executed.        "*°*^®  " 

''  '  warrant. 

76.  Any  Court  issuing  a  warrant  for  the  arrest  of  any  Court  may 
person  may  in  its  discretion  direct  by  endorsement  on  the  ^t'*  to^^e^ 
warrant  that,  if  such  person  execute  a  bond  with  sufficient  taken, 
sureties  for  his  attendance  before  the  Court  at  a  specified  time 

^  It  need  not  be  sealed  by  the  presiding  officer. 
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Eecog- 
nisance  to 
be  for- 
warded. 


and  thereafter  imtil  otherwise  directed  by  the  Court,  the 
officer  to  whom  the  warrant  is  directed  shall  take  such  security 
and  shall  release  such  person  from  custody^. 

The  endorsement  shall  state  [a)  the  number  of  sureties,  (6) 
the  amoimt  in  which  they  and  the  person  for  whose  arrest  the 
warrant  is  issued  are  to  be  respectively  bound,  and  (c?)  the  time 
at  which  he  is  to  attend  before  the  Court. 

Whenever  security  is  taken  under  this  section,  the  officer  to 
whom  the  warrant  is  directed  shall  forward  the  bond  to  the 
Court. 


Warrants        77.  A  warrant  of  arrest  shall  ordinarily  ^  be  directed  to  one 

directed,     ^r  more  police-officers,  and,  when   issued   by  a  Presidency 

Magistrate,  shall  always  be  so  directed ;  but  any  other  Court 

issuing  such  a  warrant  may,  if   its  immediate  execution  is 

necessary  and  no  police-officer  is  immediately  available,  direct 

it  to  any  other  person  or  persons ;  and  such  person  or  persons 

shall  execute  the  same. 

"Warrant  to      When  a  warrant  is  directed  to  more  officers  or  persons  than 

Bona.  one,  it  may  be  executed  by  all,  or  by  any  one  or  more,  of 

them. 


landhold 
era,  etc. 


Warrant  78.  A  District  Magistrate  or   Sub-divisional    Magistrate 

rected^to^  may  direct  a  warrant  to  any  landholder,  farmer  or  manager 
of  land  within  his  district  or  sub-division  for  the  arrest  of  any 
escaped  convict,  proclaimed  offender  or  person  who  has  been 
accused  of  a  non-bailable  offence,  and  who  has  eluded  pursuit. 
Such  landholder,  farmer  or  manager  shall  acknowledge  in 
writing  the  receipt  of  the  warrant,  and  shall  execute  it  if  the 
person  for  whose  arrest  it  was  issued  is  in,  or  enters  oil,  his 
land  or  farm,  or  the  land  under  his  charge^. 

When  the  person  against  whom  such  warrant  is  issued  is 
arrested,  he  shall  be  made  over  with  the  warrant  to  the  nearest 
police-officer,  who  shall  cause  him  to  be  taken  before  a  Magis- 
trate having  jurisdiction  in  the  case,  unless  security  is  taken 
under  section  76. 


'  In  lieu  of  executing  the  bond, 
money  or  Government  promissory 
notes  may  be  deposited  under  sec. 
513. 


"  5  Ben.  274. 

*  For  the  punishment  annexed  to 
breach  of  this  obligation,  see  the 
Penal  Code,  sec.  187. 
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79.  A  warrant  directed  to  any  police-officer  may  also  be  Warrant 
executed  by  any  other  police-officer  whose  name  is  endorsed  ^'^f^*®<^  ^ 
upon  the  warrant  by  the  officer  to  whom  it  is  directed  or  officer, 
endorsed. 

80.  The  police-officer  or  other  person  executing  a  warrant  Notifi- 
of  arrest  shall  notify  the  substance  thereof  to  the  person  to  be  ^b°^nce 
arrested,  and,  if  so  required,  shall  show  him  the  warrant  ^.         of  warrant. 

81.  The  police-officer  or  other  person  executing-  a  warrant  Person 

of  arrest  shall  (subject  to  the  provisions  of  section  76  as  to  brbrought 
security)  without  tmnecessary  delay  bring  the  person  arrested  before 
before  the  Court  before  which  he  is  required  by  law  to  pro-  out  delay, 
duce  such  person. 

82.  A  warrant  of  arrest  may  be  executed  at  any  place  in  where 

British  India.  '^"^* 

may  be 

83.  When  a  warrant  is  to  be  executed  outside  the  local  ,^^ 

Warrant 
limits  of  the  jurisdiction  of  the  Court  issuing*  the  same,  such  forwarded 

Court  may,  instead  of  directing  such  warrant  to  a  police-officer,  t^ate^for' 
forward  the  same  by  post  or  otherwise  to  any  Magistrate  or  execution 
Commissioner  of  Police  within  the  local  limits  of  whose  juris-  juris- 
diction it  is  to  be  executed.  diction. 

The  Magistrate  or  Commissioner  to  whom  such  warrant  is 
so  forwarded  shall  endorse  his  name  thereon,  and,  if  practicable, 
cause  it  to  be  executed  within  the  local  limits  of  his  jurisdiction. 

84.  When  a  warrant  directed  to  a  police-officer  is  to  be  Warrant 
executed  beyond  the  local  limits  of  the  jurisdiction  of  the  <^^^f<'*®<i  '^ 
Court  issuing  the  same,  he  shall  ordinarily  take  it  for  endorse-  officer  for 
ment  either  to  a  Magistrate  or  to  a  police-officer  not  below  outgide*'^ 
the  rank  of  an  officer  in  charge  of  a  station,  within  the  local  juris- 
limits  of  whose  jurisdiction  the  warrant  is  to  be  executed. 

Such  Magistrate  or  police-officer  shall  endorse  his  name 
thereon,  and  such  endorsement  shall  be  sufficient  authority  to 

*  ITie  police-officer  should  therefore  Code,  sec.  79.  The  same  section  pro- 
not  attempt  to  arrest  unless  he  has  tects  a  police-officer  who  without  a 
the  warrant  in  his  possession,  5  All.  warrant  arrests  A,  believing  in  good 
318.  As  to  the  protection  of  a  police-  faith  that  A  has  committed  a  cog- 
officer  authorised  by  the  warrant  to  nisable  offence,  when  in  fact  no  such 
arrest  A,  who  arrests  B  in  good  faith  offence  has  been  committed, 
believing  him  to  be  A,  see  the  Penal 
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the  police-officer  to  whom  the  warrant  is  directed  to  execute 
the  same  within  such  limits,  and  the  local  police  shall,  if  so 
required,  assist  such  officer  is  executing  such  warrant. 

Whenever  there  is  reason  to  believe  that  the  delay  occasioned 
by  obtaining  the  endorsement  of  the  Magistrate  or  police- 
officer  within  the  local  limits  of  whose  jurisdiction  the  warrant 
is  to  be  executed  will  prevent  such  execution,  the  police-officer 
to  whom  it  is  directed  may  execute  the  same  without  such 
endorsement  in  any  place  beyond  the  local  limits  of  the  juris- 
diction of  the  Court  which  issued  it. 

This  section  applies  to  the  police  in  the  towns  of  Calcutta 
and  Bombay^. 

Procedure       85.  When  a  warrant  of  arrest  is  executed  outside  the  dis- 
°f  *  re^  n     ^^^^  ^  which  it  was  issued,  the  person  arrested  shall,  imless 
gainst        the  Court  which  issued  the  warrant  is  within  twenty  miles  of 
ranUssued'  ^^^  place  of  arrest,  or  is  nearer  than  the  Magistrate  or  Com- 
missioner of  Police  within  the  local  limits  of  whose  jurisdiction 
the  arrest  was  made,  or  unless  security  is  taken  under  section 
76,  be  taken  before  such  Magistrate  or  Commissioner. 

Procedure       86.  Such  Magistrate  or  Commissioner  shall,  if  the  person 

fc^teb^""   f^'^rested  appears  to  be  the  person  intended  by  the  Court  which 

whom  per-  issued  the  warrant,  direct  his  removal  in  custody  to  such 

ed\r"^     Court :  provided  that  if  the  offence  is  bailable^,  and  such  per- 

brought.     son  is  ready  and  willing  to  give  bail  to  the  satisfaction  of  such 

Magistrate  or  Commissioner,  or  a  direction  has  been  endorsed 

under  section  76  on  the  warrant  and  such  person  is  ready  and 

willing  to  give  the  security  required  by  such  direction,  the 

Magistrate  or  Commissioner  shall  take  such  bail  or  security, 

as  the  case  may  be,  and  forward  the  bond  ^  to  the  Court  which 

issued  the  warrant. 

Nothing  in  this  section  shall  be  deemed  to  prevent  a  police- 
officer  from  taking  security  under  section  76. 

C. — Proclamation  and  Attachment . 
Procla-  87-  If   any  Court  has   reason  to  believe  (whether  after 

mation  for  ^]j^g  evidence   or   not)  that  any  person   against  whom  a 
Bconding.    warrant  has  been  issued  by  it  has  absconded*  or  is  concealing 

•  As  to  Madras,  see  sec.  i.  '  Sec.  4,  cl.  {r),  supra. 

»  See  the  form,  Sched.  V.  No.  3.  •  4  Mad.  393. 
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himself  so  that  such  warrant  cannot  be  executed,  such  Court 
may  publish  a  written^  proclamation  ^  requiring  him  to  appear 
at  a  specified  place  and  at  a  specifierl  time  not  less  than  thirty 
days  from  the  date  of  publishing  such  proclamation. 
The  proclamation  shall  be  published  as  follows  : — 

(a)  it  shall  be  publicly  read  in  some  conspicuous  place 
of  the  town  or  village  in  which  such  person  ordinarily 
resides ; 

(b)  it  shall  be  affixed  to  some  conspicuous  part  of  the  house 
or  homestead  in  which  such  person  ordinarily  resides,  or  to 
some  conspicuous  place  of  such  town  or  village  ;    and 

(c)  a  copy  thereof  shall  be  affixed  to  some  conspicuous  part 
of  the  Court-house. 

A  statement  by  the  Court  issuing  the  proclamation  to  the 
effect  that  the  proclamation  was  duly  published  on  a  specified 
day  shall  be  conclusive  evidence  that  the  requirements  of  this 
section  have  been  complied  with,  and  that  the  proclamation 
was  published  on  such  day. 

88.  The  Court  may,  after  issuing  a  proclamation  under  Attach- 
section  87,  order  the  attachment^  of  any  property,  moveable  ^operty  of 
or  immoveable,  or  both,  belonging  to  the  proclaimed  person,     person  ab- 

Such  order  shall  authorise  the  attachment  of  any  property 
belonging  to  such  person  within  the  district  in  which  it  is 
made ;  and  it  shall  authorise  the  attachment  of  any  property 
belonging  to  such  person  without  such  district,  when  endorsed 
by  the  District  Magistrate  or  Chief  Presidency  Magistrate* 
within  whose  district  such  property  is  situate. 

If  the  property  ordered  to  be  attached  be  debts  or  other 
moveable  property,  the  attachment  under  this  section  shall 
be  made — 

(a)  by  seizure ;  or 

{b)  by  the  appointment  of  a  receiver ;  or 

(c)  by  an  order  in  writing  prohibiting  the  delivery  of  such 
property  to  the  proclaimed  person  or  to  any  one  on  his  be- 
half; or 

'  Sec.  4,  fel.  (c).  Penal  Code,  sec.  174, 

»  See  the  form,  Sched,  V.    No.  4.  »  See  forms,  Sched.  V.  No.  6. 

For  the  punishment  for  not  attending  *  Act  X  of  1886,  sec.  4. 

in  obedience  to  the  proclamation,  see 
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{d)  by  all  or  any  two  of  such  methods,  as  the  Court  thinks 
fit. 

If  the  property  ordered  to  be  attached  be  immoveable,  the 
attachment  under  this  section  shall,  in  the  case  of  land 
paying-  revenue  to  Government,  be  made  through  the  Col- 
lector of  the  District  in  which  the  land  is  situate,  and  in  all 
other  cases — 

(e)  by  taking  possession ;  or 

(/)  ^y  ^^®  appointment  of  a  receiver ;  or 

(ff)  by  an  order  in  writing  prohibiting  the  payment  of  rent 
or  delivery  of  property  to  the  proclaimed  person  or  to  any  one 
on  his  behalf ;  or 

(A)  by  all  or  any  two  of  such  methods,  as  the  Court  thinks 
fiti. 

The  powers,  duties  and  liabilities  of  a  receiver  appointed 
under  this  section  shall  be  the  same  as  those  of  a  receiver 
appointed  under  Chapter  XXXVI  of  the  Code  of  Civil  Pro- 
cedure. 

If  the  proclaimed  person  does  not  appear  within  the  time 
specified  in  the  proclamation,  the  property  vmder  attachment 
shall  be  at  the  disposal  of  Government  ^  ;  but  it  shall  not  be 
sold  until  the  expiration  of  six  months  from  the  date  of  the 
attachment,  unless  it  is  subject  to  speedy  and  natural  decay, 
or  the  Court  considers  that  the  sale  would  be  for  the  benefit 
of  the  owner,  in  either  of  which  cases  the  Court  may  cause 
it  to  be  sold  whenever  it  thinks  fit. 

Restor-  89.  If,  within  two  years  from  the  date  of  the  attachment, 

attached  ^^7  pc^son  whose  property  is  or  has  been  at  the  disposal  of 
property.  Government,  under  the  last  paragraph  of  section  88,  appears 
voluntarily  or  is  apprehended  and  brought  before  the  Court  by 
whose  order  the  property  was  attached,  and  proves  to  the 
satisfaction  of  such  Court  that  he  did  not  abscond  or  conceal 
himself  for  the  purpose  of  avoiding  execution  of  the  warrant, 
and  that  he  had  not  such  notice  of  the  proclamation  as  to 

•  The  law  makes  no  provision  for  cl.  (d).    See  6  All.  487. 

the  Magistrate  investigating  the  claims  ^  gCal.  863.    So  long  as  the  attach- 

of  third  persons  to  property  which  has  ment  by  the  Magistrate  continues,  no 

been  attached.   His  proceedings  under  title  can  be  conferred  by  attachment 

this  section  are,  therefore,  not '  judi-  and  sale  subsequently  made  in  execu- 

cial  proceedings '  in  the  sense  of  sec.  4,  tion  of  a  money-decree,  ibid. 
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enable  him  to  attend  within  the  time  specified  therein,  such 
property,  or,  if  the  same  has  been  sold,  the  nett  proceeds  of 
the  sale,  or  if  part  only  thereof  has  been  sold,  the  nett  pro- 
ceeds of  the  sale  and  the  residue  of  the  property,  shall,  after 
satisfying  thereout  all  costs  incurred  in  consequence  of  the 
attachment,  be  delivered  to  him  ^. 

D. — Other  rules  regarding  processes. 

90.  A  Court  may,  in  any  case  in  which  it  is  empowered  Issue  of 
by  this  Code  to  issue  a  summons  for  the  appearance  of  any  ^^^  ^^ 
person  other  than  a  juror  or  assessor,  issue,  after  recording  its  in  addition 
reasons  in  writing,  a  warrant  ^  for  his  arrest —  mons. 

{a)  if,  either  before  the  issue  of  such  summons,  or  after  the 
issue  of  the  same  but  before  the  time  fixed  for  his  appearance, 
the  Court  sees  reason  to  believe  that  he  has  absconded  ^  or  will 
not  obey  the  summons ;  or 

{h)  if  at  such  time  he  fails  to  appear  and  the  summons 
is  proved  to  have  been  duly  served  in  time  to  admit  of  his 
appearing  in  accordance  therewith  and  no  reasonable  excuse 
is  offered  for  such  failure, 

9L  When  any  person  for  whose  appearance  or  arrest  the  Power  to 
officer  presiding  in  any  Court  is  empowered  to  issue  a  sum-  ^^  ^^^r- 
mons  or  warrant  is  present  in  such  Court,  such  ofiicer  may  ance. 
require  such  person  to  execute  a  bond  with  or  without  sureties 
for  his  appearance  in  such  Court. 

92.  When  any  person  who  is  bound  by  any  bond  taken  Arrest  on 
under  this  Code  to  appear  before  a  Court  does  not  so  appear,  bonTfor^ 
the   officer    presiding  in   such   Court  may  issue  a  warrant  appear- 
directing  that  such  person  be  arrested  and  produced  before 

him. 

93.  The  provisions  contained  in  this  chapter  relating  to  a  Provisions 
summons  and  warrant  and  their  issue,  service  and  execution  ^°      P;  ^ 

'  generally 

shall,  so  far  as  may  be,  apply  to  every  summons  and  every  applicable 
warrant  of  arrest  issued  under  this  Code.  monies  and 

warrants  of 
*  Any  Magistrate  may  order  delivery,  Sched.  III.  i.  cl.  (5).  arrest. 

'  See  form,  Sched.  V.  No.  7.  *  4  Mad.  393. 
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CHAPTEE  VII. 


or  other 
thing. 


OF  PROCESSES  TO  COMPEL  THE  PRODUCTION  OF  DOCUMENTS 
AND  OTHER  MOVEABLE  PROPERTY  AND  FOR  THE  DISCOVERY 
OF    PERSONS    WRONGFULLY    CONFINED. 

A. — Summons  to  produce. 
Summons  94.  Whenever  any  Court,  or,  in  any  place  beyond  the 
document^  li^^i^s  of  the  towns  of  Calcutta  and  Bombay,  any  officer  in 
charge  of  a  police-station  ^,  considers  that  the  production  of 
any  document  or  other  thing  is  necessary  or  desirable  for  the 
purposes  of  any  investigation,  inquiry,  trial  or  other  proceeding 
under  this  Code  by  or  before  such  Court  or  officer,  such  Court 
may  issue  a  summons,  or  such  officer  a  written  order,  to  the 
person  in  whose  possession  or  power  such  document  or  thing 
is  believed  to  be,  requiring  him  to  attend  and  produce  it,  or 
to  produce  it  at  the  time  and  place  stated  in  the  summons  or 
order. 

Any  person  required  under  this  section  merely  to  produce 
a  document  or  other  thing  shall  be  deemed  to  have  complied 
with  the  requisition  if  he  cause  such  document  or  thing  to 
be  produced  instead  of  attending  personally  to  produce  the 
same. 

Nothing  in  this  section  shall  be  deemed  to  affect  the  Indian 
Evidence  Act,  1872,  sections  133  and  134^,  or  to  apply  to  a 
letter,  post-card,  telegram  or  other  document  in  the  custody 
of  the  Postal  or  Telegraph  authorities. 


Procedure 
as  to  let- 
ters and 
telegrams. 


95.  If  any  document  in  such  custody  is,  in  the  opinion  of 
any  District  Magistrate,  Chief  Presidency  Magistrate,  High 
Court  or  Court  of  Session,  wanted  for  the  purpose  of  any 
investigation,  inquiry,  trial  or  other  proceeding  imder  this 
Code,  such  Magistrate  or  Court  may  require  the  Postal  or 
Telegraph  authorities,  as  the  case  may  be,  to  deliver  such 
document  to  such  person  as  such  Magistrate  or  Court  directs. 


*  Sec.  4,  cl.  (o),  supra. 

'  which  regulate  the  giving  of  evi- 
dence as  to  affairs  of  State  and  the 
disclosure  of  official  communications. 


Persons  summoned  to  produce  docu- 
ments do  not  become  witnesses  by 
merely  producing  them.  See  the  Evi- 
dence Act,  sec.  139. 
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If  any  such  document  is,  in  the  opinion  of  any  other 
Magistrate,  or  of  any  Commissioner  of  Pohce  or  District 
Superintendent  of  Police,  wanted  for  any  such  purpose,  he 
may  require  the  Postal  or  Telegraph  Department,  as  the  ease 
may  be,  to  cause  search  to  be  made  for  and  to  detain  such 
document,  pending  the  orders  of  any  such  District  Magistrate, 
Chief  Presidency  Magistrate  or  Court. 

JB. — Search-warrants. 

96.  Where  any  Court  has  reason  to  believe  that  a  person  to  when 
whom  a  summons  or  order  under  section  04  or  a  requisition  ^^*i'<^" 

•-'^  ^       ^  wan-ant 

under  section  95,  paragraph  one,  has  been  or  might  be  ad-  may  be 
dressed  will  not  or  would  not  produce  the  document  or  other 
thing  as  required  by  such  summons  or  requisition, 

or  where  such  document  or  other  thing  is  not  known  to  the 
Court  to  be  in  the  possession  of  any  person, 

or  where  the  Court  considers  that  the  purposes  of  any  inquiry, 
trial  or  other  proceeding  under  this  Code  will  be  served  by  a 
general  search  or  inspection, 

it  may  issue  a  search-warrant;  and  the  person  to  whom 
such  warrant  is  directed  may  search  or  inspect  in  accordance 
therewith  and  the  provisions  hereinafter  contained  ^. 

Nothing  herein  contained  shall  authorise  any  Magistrate, 
other  than  a  District  Magistrate  or  Chief  Presidency  Magis- 
trate, to  grant  a  warrant  to  search  for  a  documetit  in  the 
custody  of  the  Post^^l  or  Telegraph  authorities  ^. 

97.  The  Court  may,  if  it  thinks  fit,  specify  in  the  warrant  ^  Power  to 
the  particular  place  or  part  thereof  to  which  only  the  search  ^^r^nt. 
or  inspection  shall  extend;  and  the  person  charged  with  the 
execution  of  such  warrant  shall  then  search  or  inspect  only  the 

place  or  part  so  specified. 

98.  If  a  District  Magistrate,  Sub-divisional   Magistrate,  Search  of 
Presidency  Magistrate  or  Magistrate  of  the  fii-st  class,  upon   ^^t^^"^ 
information  and  after  such  inquiry  as  he  thinks  necessary,  has  contain 
reason  to  believe  that  any  place  is  used  for  the  deposit  or  sale  peHyl  ^^°" 
of  stolen  property,  forged 

or  for  the  deposit  or  sale  or  manufacture  of  forged  docu-  etc. 

'  See  sec.  loi.  '  See  sees.  loi,  550  (J). 

»  See  the  form,  Sched.  V.  No.  8. 
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ments,  false  seals  or  counterfeit  stamps  or  coin,  or  instruments 
or  materials  for  counterfeiting  coin  or  stamps  or  for  forging", 

or  that  any  forged  documents,  false  seals  or  counterfeit 
stamps  or  coin,  or  instruments  or  materials  used  for  counter- 
feiting coin  or  stamps  or  for  forging,  are  kept  or  deposited 
in  any  place, 

he  may  by  his  warrant  authorise  any  police-officer  above 
the  rank  of  a  constable — 

(a)  to  enter,  with  such  assistance  as  may  be  required,  such 
place,  and 

(b)  to  search  the  same  in  manner  specified  in  the  warrant, 
and 

(c)  to  take  possession  of  any  property,  documents,  seals, 
stamps  or  coins  therein  found  which  he  reasonably  suspects  to 
be  stolen,  imlawfully  obtained,  forged,  false  or  counterfeit, 
and  also  of  any  such  instruments  and  materials  as  aforesaid, 
and 

(d)  to  convey  such  property,  documents,  seals,  stamps, 
coins,  instrxmients  or  materials  before  a  Magistrate,  or  to 
guard  the  same  on  the  spot  until  the  offender  is  taken  before 
a  Magistrate,  or  otherwise  to  dispose  thereof  in  some  place  of 
safety,  and 

(e)  to  take  into  custody  and  carry  before  a  Magistrate 
every  person  found  in  such  place  who  appears  to  have  been 
privy  to  the  deposit,  sale,  or  manufacture  or  keeping  of  any 
such  property,  documents,  seals,  stamps,  coins,  instruments  or 
materials,  knowing  or  having  reasonable  cause  to  suspect  the 
said  property  to  have  been  stolen  or  otherwise  unlawfully 
obtained,  or  the  said  docmnents,  seals,  stamps,  coins,  instru- 
ments or  materials  to  have  been  forged,  falsified  or  counter- 
feited, or  the  said  instruments  or  materials  to  have  been  or  to 
be  intended  to  be  used  for  coimterfeiting  coin  or  stamps  or  for 
forging. 

Disposal  99.  ^Tien,  in  the  execution  of  a  search-warrant  at  any 

found^n*     place  bcyoud  the  local  limits  of  the  jurisdiction  qf  the  Court 
search  be-    which  issued  the  same,  any  of  the  things  for  which  search  is 
diction.       made  are  found,  such  things,  together  with  the  list  of  the 
same  prepared  under  the  provisions  hereinafter  contained,  shall 
be  immediately  taken  before  the  Court  issuing  the  warrant. 
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unless  such  place  is  nearer  to  the  Magistrate  having  jiiris- 
diction  therein  than  to  such  Court,  in  which  case  the  list  and 
things  shall  be  immediately  taken  before  such  Magistrate; 
and,  unless  there  be  good  cause  to  the  contrary,  such  Mag^- 
trate  shall  make  an  order  authorising  them  to  be  taken  to 
such  Court. 

C. — Discovery  of  persons  wrongfully  confried. 

100.  If  any  Presidency  Magistrate,  Magistrate  of  the  first  Search  for 

class  or  Sub-divisional  Magistrate  has  reason  to  believe  that  persons 

®  wrongfully 

any  person  is  confined  under  such  circumstances  that  the  con-  confined, 
finement  amounts  to  an  offence  ^,  he  may  issue  a  search-warrant, 
and  the  person  to  whom  such  warrant  is  directed  may  search 
for  the  person  so  confined ;  and  such  search  shall  be  made  in 
accordance  therewith,  and  the  person  if  found  shall  be  imme- 
diately taken  before  a  Magistrate,  who  shall  make  such  order 
as  in  the  circumstances  of  the  case  seems  proper  ^. 

B. — General  provisiom  relating  to  searches. 

101.  The  provisions  of  sections  43,  75,  77,  79,  82,  83  and  Direction 
84  ^  shall,  so  far  as  may  be,  apply  to  all  search-warrants  issued  gga^ch- 
imder  section  96,  section  98,  or  section  100.  warrants. 

102.  Whenever  any  place  liable  to  search  or  inspection  Persons  in 
under  this  chapter  is  closed,  any  person  residing  in,  or  being  ^j^*^^  " 
in  charge  of,  such  place  shall,  on  demand  of  the  officer  or  other  place  to 
person  executing  the  warrant  and  on  production  of  the  warrant,  search, 
allow  him   free   icgress   thereto,   and   afford   all    reasonable 
facilities  for  a  search  therein. 

If  ingress  into  such  place  cannot  be  so  obtained,  the  officer 
or  other  person  executing  the  warrant  may  proceed  in  manner 
provided  by  section  48. 

103.  Before   making  a   search   imder   this   chapter,    the  Search  to 
officer  or  other  person  about  to  make  it  shall  call  upon  two  or  presence  of 
more  respectable  inhabitants  of  the  locality  in  which  the  place  witnesses, 
to  be  searched  is  situate  to  attend  and  witness  the  search. 

The  search  shall  be  made  in  their  presence,  and  a  list  of  all 

*  See  the  Penal  Code,  sees.  339,  340.  For  the  powers  of  Presidency  Magis- 

'  For  the  power  of  the  High  Courts  trates  and  District  Magistrates  as  to 

in  Calcutta,  Madras  and  Bombay  to  the    liberation    and     restoration    of 

issue   directions  in  the  nature   of  a  females,  see  sec.  551. 

habeas   corpus,   see   sec.    491,  infra.  '  As  to  executing  warrants  of  arrest. 
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Occupant 
of  place 
searched 
may  at- 
tend. 


things  seized  in  the  course  of  such  search  and  of  the  places  in 
which  they  are  respectively  found  shall  he  prepared  by  such 
officer  or  other  person  and  signed  by  such  witnesses,  but  no 
person  witnessing  a  search  under  this  section  shall  be  required 
to  attend  the  Court  as  a  witness  of  the  search  unless  specially 
summoned  by  it. 

The  occupant  of  the  place  searched,  or  some  person  in  his 
behalf,  shall,  in  every  instance,  be  permitted  to  attend  during 
the  search,  and  a  copy  of  the  list  prepared  tmder  this  section, 
signed  by  the  said  witnesses,  shall  be  delivered  to  such  occu- 
pant or  person  at  his  request. 


E. — Miscellaneous. 

Power  to         104.  Any  Court  may,  if  it  thinks  fit,  impound  any  docu- 
impound     j^ent  or  other  thing  produced  before  it  under  this  Code. 

document.  ^  '■ 

Magistiate      105.  Any  Magistrate  may  direct  a  search  to  be  made  in 
may    ireot  j^^^  presence  of  any  place  for  the  search  of  which  he  is  corn- 


search  in 
his  pre- 
sence. 


potent  to  issue  a  search-warrant  ^, 

*  See  sees.  96-99,  supra. 
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PAET    IV. 

PREVENTION  OF  OFFENCES. 


CHAPTER  VIII. 

OF    SECUEITY    FOR    KEEPING   THE    PEACE   AND    FOR   GOOD 
BEHAVIOUR. 

A. — Security  for  keeping  the  Peace  on  Conviction. 

106.  Whenever  any  person  accused  of  rioting  ^^  assault^  or  Security 
other  breach  of  the  peace,  or  of  abetting  ^  the  same,  or  of  .^  ^^' 
assembling  armed   men  or   taking  other   unlawful  measures  peace  on 
with  the  evident  intention  of  committing  the  same,  or  any 
person   accused    of    committing    criminal    intimidation    by 
threatening  injury  to  person  or  property*,  is  convicted  of  such 
offence  before  a  High  Court,  a  Court  of  Session  or  the  Court 
of  a  Presidency  Magistrate,  a  District   Magistrate,  a  Sub- 
divisional  Magistra^ift  or  a  Magistrate  of  the  first  class  ^, 

and  such  Court  is  of  opinion  that  it  is  necessary  to  require 
such  person  to  execute  a  bond  ^  for  keeping  the  peace, 

such  Court  may,  *tt  the  time  of  passing  sentence  on  such 
person,  order  him  to  execute  a  bond  for  a  sum  proportionate 
to  his  m'feans,  with  or  without  sureties,  for  keeping  the  peace 
during  such  period,  not  exceeding  three  years,  as  it  thinks 
fit  to  fix  ^ 

If  the  conviction  is  set  aside  on  appeal  or  otherwise,  the 
bond  so  executed  shall  become  void  ^. 

*  Penal  Code,  sec.  146.  is  required,  see  sec.  120. 

*  Penal  Code,  sec.  351.  '  That    a    deposit    of    money    or 
^  Penal  Code,  sec.  107,  Government   Promissory   notes   may 

*  See  2  All.  351.  be  taken  in  lieu  of  the  bond,  see  sec. 

*  or  a  Bench  of  Magistrates,  of  513.  If  the  accused  neither  executes 
which  one  is  a  Magistrate  of  the  first  the  bond  nor  makes  the  deposit, 
class,  sec.  15.  he    may  be   imprisoned   under   sec. 

*  See  the  form,  Sched.  V.  No.  10.  123. 

As  to  the  period  for  which  the  security  '  N.  W.  P.  1875,  p.  375. 

VOL.  II.  H 
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B. — Security  for  keeping  the  Peace  in  other  Cases  and 
Security  for  Good  Behaviour. 
Security  107.  Whenever  a  Presidency  Magistrate,  District  Magis- 

the  peace    trate,   Sub-divisional  Magistrate  or  Magistrate  of  the  first 

m  other      class  receives  information  ^  that  any  person  ^  is  likely  to  com- 
cases,  .  J   i.  .1 

mit  a  breach  of  the  peace,  or  to  do  any  wrongfuP  act  that 
may  probably  occasion  a  breach  of  the  peace,  within  the 
local  limits  of  such  Magistrate's  jurisdiction,  or  that  there 
is  within  such  limits  a  person  who  is  likely  to  commit 
a  breach  of  the  peace  or  do  any  wrongful  act  as  aforesaid 
in  any  place  beyond  such  limits,  the  Magistrate  may,  in 
manner  hereinafter  provided,  require  such  person  to  show 
cause  why  he  should  not  be  ordered  to  execute  a  bond,  with 
or  without  sureties,  for  keeping  the  peace  for  such  period 
not  exceeding  one  year  as  the  Magistrate  thinks  fit  to  fix*. 
^/^^^^*       108.  When  any  Magistrate  not  empowered   to   proceed 

oi  jyi  8>^is~  ,  ^,^  n    t->*       •  TT  •    1      rf^ 

trate  etc.    under  section  107,  or  a  Court  of   Session  or  High  Court, 
not  em-      j^^^g  rcason  to  believe  that  any  person  is  likely  to  commit 

powered  to  j     r  j 

act  under  a  breach  of  the  peace  or  to  do  any  wrongful  act  that  may 
probably  occasion  a  breach  of  the  peace,  and  that  such  breach 
of  the  peace  cannot  be  prevented  otherwise  than  by  detaining 
such  person  in  custody,  such  Magistrate  or  Court  may  issue 
a  warrant  for  his  arrest  (if  he  is  not  already  in  custody  or 
before  the  Court),  and  may  send  him  before  a  Magistrate 
empowered  to  deal  with  the  case  under  section  107. 

A  Magistrate  before  whom  a  person  is  sent  under  this 
section  may  in  his  discretion  detain  such  person  in  custody 
until  the  completion  of  the  inquiry  hereinafter  prescwbed. 

*  This  must  be  '  clear  and  definite,'  cannot  prevent  A  from  exercising  his 

'  directly  affecting  the  person  against  rights  of  property  because  B  would  be 

whom  process  is  issued,  and  it  should  likely  to  commit  a  breach  of  the  peace 

disclose  tangible  facts  and  details,  so  if  A  did  so. 

that   it   may   afford   notice   to   such  *  This  section  does  not  empower  a 

person  of  what  he  is  to  come  pre-  Magistrate  to  is«ue  process  on  persons 

pared  to  meet,'  6  All.  30,  per  Straight  not  residing  within  the  limits  of  his 

Offg.  C.J.,  and  see  ibid.   136.     The  district.     Where    a    Magistrate   be- 

report   of  a  subordinate   Magistrate  lieves   that  certain  persons  resident 

or  a  police-officer  may  be  '  informa-  beyond  such  limits  are  likely  to  break 

tion '  for  the  purpose  of  this  section,  the    peace    within   his    district,    he 

2  Mad.  H.  C.  240  ;  though  not  for  the  should  have  information  of  the  fact 

purposeof  sec.  118, 6  Bom.  H.  C,  Cr.  I.  laid    before    the    Magistrate    within 

^  residing  within  the   local    limits  whose  district  they  reside,  and  have 

of  his  jurisdiction,  6  All.  28.  evidence    in   support  thereof    forth- 

"  10    Ben,    441.       A    Magistrate  coming,  11  Cal.  737. 


section 
107 


I 


CHAP.  VIII.     SECURITY  FOR  KEEPING  THE  PEACE,  ETC.   99 

109.  Whenever  a  Presidency  Magistrate,  District  Magis-  Security 
trate.  Sub-divisional  Magistrate  or  Magistrate  of  the  first  behaviour 
class  receives  information —  '  from  va- 

(«)  that  any  person  is  taking  precautions  to  conceal  his  pre-  suspected 
sence  within  the  local  limits  of  such  Magistrate's  jurisdiction,  persons, 
and  that  there  is  reason  to  believe  that  such  person  is  taking 
such  precautions  with  a  view  to  committing  an  offence,  or 

(b)  that  there  is  within  such  limits  a  person  who  has  no 
ostensible  means  of  subsistence,  or  who  cannot  give  a  satis- 
factory account  of  himself, 

such  Magistrate  may,  in  manner  hereinaifter  provided^,  re- 
quire such  person  to  show  cause  why  he  should  not  be 
ordered  to  execute  a  bond^,  with  sureties,  for  his  good  be- 
haviour for  such  period  not  exceeding  six  months  as  the 
Magistrate  thinks  fit  to  fix. 

110.  Whenever  a  Presidency  Magistrate,  District  Magis-  Security 
trate,  or  Sub-divisional  Magistrate,  or  a  Magistrate^  of  the  tetf^our 
first  class  specially  empowered  in  this  behalf  by  the  Local  fron^  li»bi- 
Government,  receives  information*  that  any  person  within  the  jera. 
local  limits  of  his  jurisdiction  is  an  habitual  robber,  house- 
breaker or  thief  ^,  or  an  habitual  receiver  of  stolen  property 
knowing  the  same  to  have  been  stolen^,  or  that  he  habitually 
commits  extortion '',  or  in  order  to  the  committing  of  extortion 
habitually  puts  or  attempts  to  put  persons  in  fear  of  injury  ^, 

such  Magistrate  may,  in  manner  hereinafter  provided^,  re- 
quire such  person  .+0  show  cause  why  he  should  not  be 
ordered  to  execute  a  bond^,  with  sureties,  for  his  good  be- 
haviour for  such  period  not  exceeding  three  years  as  the 
Magistrate  thinks  fit  to  fix  ^°. 

*  Sees.  112-117;  see  11  Cal.  13.  cealment  or  disposal  of  stolen  properiiy. 

*  For  the  form  see  Sched.  V.  No.  11.  •  See  form,  Sched.  V.  No.  11:4  Mad. 

*  Act  X  of  1886,  sec.  5.  H.  C.  Eulings,  xlvii.      The  amount 

*  Conversations  out  of  Couri;  are  of  security  should  be  such  as  to  afford 
not  proper  material  for  acting  upon,  the  person  concerned  a  fair  chance 
6  All.  132,  per  Straight  J.,  and  see  2  of  complying  with  the  order. 

All.  835.  '"  The    mere   fact    that   a   person 

*  See  Penal  Code,  sees.  378,  390,  from  whom  security  is  required  has 
445.  been  previously  convicted  of  offences 

*  Penal  Code,  sees.  410,  411.  against  property  does  not  justify  pro- 
'  Penal  Code,  sec.  383.  ceedings  under  this  section.  There 
'  Penal  Code,  sec.  385.   The  section      must  be  evidence  that  he  has  done 

does  not,  as  it  ought,  apply  to  habitual  some  act  indicating  an  intention  to 
protectors  or  harbourers  of  thieves,  return  to  his  former  course  of  life,  10 
or    to   habitual   aiders    in   the   con-      Bom.  174:   12  Cal.  520. 
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PrOTisoas  m^  Tiie  provisions  of  sections  109  and  no  do  not  apply 
pean  va-  to  European  British  subjects  in  cases  where  they  may  be 
grants.       dealt  with  under  the  European  Vagrancy  Act,  1874^. 

Order  to  112.  When  a  Magistrate  acting  under  section  107,  section 
be  made.  .  ,  . 

109  or  section  no  deems  it  necessary  to  reqmre  any  person 

to  show  cause  under  such  section,  he  shall  make  an  order 

in  writing,  setting  forth  the  substance  of  the  information 

received  2,  the  amount  of  the  bond  to  be  executed,  the  term 

for  which  it  is  to  be  in  force,  and  the  number,  character 

and  class  ^  of  sureties  (if  any)  required  *. 

Procedure       liS.  If  the  person  in  respect  of  whom  such  order  is  made 

of  person    is  present  in  Court,  it  shall  be  read  over  to  him,  or,  if  he 

cT^urt^*  "^   ^®  desires,  the  substance  thereof  shall  be  explained  to  him^. 

Summons        114.  If  such  person  is  not  present  in  Court,  the  Magistrate 

or  warrant    ,     ,,    .  .  .         ,  . 

in  case  of   shall  issue  a  summons '  requiring  him  to  appear,  or,  when 
Bo"r^«it  ^^^^  person   is  iu  custody,  a  warrant  directing  the  officer 
in  whose  custody  he  is  to  bring  him,  before  the  Court : 

Provided  that,  whenever  it  appears  to  such  Magistrate, 
upon  the  report  of  a  police-officer  or  upon  other  information 
(the  substance  of  which  report  or  information  shall  be  re- 
corded by  the  Magistrate),  that  there  is  reason  to  fear  the 
commission  of  a  breach  of  the  peace,  and  that  such  breach 
of  the  peace  cannot  be  prevented  otherwise  than  by  the  im- 
mediate arrest  of  such  person"^,  the  Magistrate  may  at  any 
time  issue  a  warrant  for  his  arrest. 

Copy  of  115.  Every  summons  or  warrant  issued  under  section  114 

under  8.1 1 2  shall  be  accompanied  by  a  copy  of  the  order  made  under 
to  accom-    section  112,  and  such"  copy  shall  be  delivered  by  the  officer 

pany  sum-  .  ^ .  ,  .    ,      , , 

mons  or  serving  or  executmg  such  summons  or  warrant  to  the  person 
warrant,     served  with,  or  arrested  imder,  the  same. 

Power  to  116.  The  Magistrate  may,  if  he  sees  sufficient  cause,  dis- 
wTth^per-    pense  with  the  personal  attendance  of  any  person  called  upon 

*  i.e.   where  they    are  persons    of  *  These  provisions    are    directory 

European  extraction  found  asking  for  only,  not  imperative,  8  Cal.  724,  per 

alms  or  wandering  about  without  any  Field  J. 

visible  means  of  subsistence,  Act  IX  *  14  Cal.   60,  dissenting   from   6 

of  1874.  Cal.  291. 

'  6  All.  214.  •  See  form,  Sched.  V.  No,  12. 

'  e.g.  landholders.  ^  6  All.  138. 
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to  show  cause  why  he  should  not  be  ordered  to  execute  a  sonal  at- 
bond  for  keeping  the  peace,  and  mt^y  permit  him  to  appear 
by  a  pleader^. 

117.  When  an  order  under  section  112  has  been  read  or  Inquiry  as 
explained  under  section  113,  to  a  person  present  in  Court,  *^*^^ 
or  when  any  person  appears  or  is  brought  before  a  Magis-  tion. 
trate  in  compliance  with,  or  in  execution  of,  a  summons  or 
warrant  issued  under  section  114,  the  Magistrate  shall  pro- 
ceed to  inquire  into  the  truth  of  the  information  upon  which 

he  has  acted,  and  to  take  such  further  evidence^  as  may 
appear  necessary. 

Such  inquiry  shall  be  made,  as  nearly  as  may  be  practicable, 
where  the  order  requires  security  for  keeping  the  peace,  in 
the  manner  hereinafter  prescribed  for  conducting  trials  in 
summons-cases^;  and  where  the  order  requires  security  for 
good  behaviour,  in  the  manner  hereinafter  prescribed  for  con- 
ducting trials  in  warrant-cases*,  except  that  no  charge  need 
be  framed^. 

For  the  purposes  of  this  section  the  fact  that  a  person  is 
an  habitual  offender  may  be  proved  by  evidence  of  general 
repute  or  otherwise  ^. 

118.  If,  upon  such  inquiry,  it  is  proved  that  it  is  necessary  Order  to 
for  keeping  the  peace  or  maintaining  good  behaviour,  as  the  ^^ty*" 
case  may  be,  that  tLa  person  in  respect  of  whom  the  inquiry 

is  made  should  execute  a  bond,  with  or  without  sureties,  the 
Magistrate  shall  make  an  order  accordingly"^: 

Provided — 

first — that  no  person  shall  be  ordered  to  give  security  of 
a  nature  different  from,  or  of  an  amount  larger  than,  or  for 

*  Sec.  4,  cl.  (w),  8upra,  p.  63  ;  and  as  haviour,  the  accused  must  be  informed 
to  when  the  Magistrate  ought  to  al-  of  the  accusation  which  he  has  to 
low  appearance  by  a  pleader,  see  12  meet  and  given  an  opportunity  of 
Cal.  133.  entering  upon  his  defence,  1 1  Cal.  1 3. 

"  5  Bom.  H.  C,  Cr.  105  :  6  ibid.  1:3  *  The  mere  record  of  previous  con- 
All.  835,  per  Straight  J. :  13  Cal.  520.  victions  on  account  of  which  he  has 

*  Infra,  chap.  XX,  ss.  341-250,  and  undergonepunishmentdoesnot  satisfy 
see  cases  in  Mayne,  P.  C.  p.  296.  the  requirements  of  sees,  no,  117  and 

*  Infra,  chap.  XXI,  ss.  251-259.  118;  10  Bom.  174. 

'  6  All.  132.     Before  making  an  '"  As  to  appeals  against  this  order, 

order  directing  security  for  good  be-      see  sec.  406  infra,  and  9  Cal.  878. 
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Discharge 
of  person 
informed 
against. 


a  period  longer  than,  that  specified  in  the  order  made  under 
section  1 1  a  : 

secondly — that  the  amount  of  every  bond  shall  be  fixed  with 
due  regard  to  the  circumstances  of  the  ease  and  shall  not 
be  excessive  * : 

thirdly — that  when  the  person  in  respect  of  whom  the 
inquiry  is  made  is  a  minor  ^,  the  bond  shall  be  executed  only 
by  his  sureties. 

119.  If,  on  an  inquiry  imder  section  1 1 7,  it  is  not  proved 
that  it  is  necessary  for  keeping  the  peace  or  maintaining  good 
behaviour,  as  the  case  may  be,  that  the  person  in  respect  of 
whom  the  inquiry  is  made  should  execute  a  bond,  the  Magis- 
trate shall  make  an  entry  on  the  record  to  that  effect,  and,  if 
such  person  is  in  custody  only  for  the  purposes  of  the  inquiry, 
shall  release  him,  or,  if  such  person  is  not  in  custody,  shall 
discharge  him. 

C. — Proceedings  in  all  Cases  subsequent  to  Order  to  furnish 
Security. 

120.  If  any  person  in  respect  of  whom  an  order  requiring 
security  is  made  under  section  106  or  section  118  is,  at  the 
time  such  order  is  made,  sentenced  to,  or  imdergoing  a  sentence 
of,  imprisonment,  the  period  for  which  such  security  is  required 
shall  commence  on  the  expiration  of  such  sentence. 

In  other  cases  such  period  shall  commence  on  the  date  of 
such  order. 

Contents  of  121.  The  bond  to  be  executed  by  any  such  person  shall  bind 
him  to  keep  the  peace  ox  to  be  of  good  behaviour,  as  the  case 
may  be,  and  in  the  latter  case  the  commission  or  attempt  to 
commit,  or  the  abetment  ^  of,  any  offence  punishable  with 
imprisonment  *,  wherever  it  may  be  committed,  is  a  breach  of 
the  bond  ^. 


Com- 
mencement 
of  period 
for  which 
security  is 
required. 


Power  to 

reject 

sureties. 


122.  A  Magistrate  may  refuse  to  accept  any  surety  for 
good  behaviour  offered  under  this  chapter,  on  the  ground  that. 


I  2Cal.384:6Cal.  i4:4Mad.H.C. 
Rulings,  xlvii.  The  amount  should 
be  such  as  to  afl'ord  the  person  against 
whom  the  order  is  made  a  fair  chance 
of  complying  with  it. 


"  Act  IX  of  1875. 

'  Penal  Code,  sec.  107. 

*  See  vol.  i.  of  this  work,  pp.  25,  26. 

*  As  to  the  procedure  thereon,  sec 
sec.  514  infra. 
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for  reasons  ^  to  be  recorded  by  the  Magistrate,  such  surety  is 
an  unfit  person.  * 

123.  If  any  person  ordered  to  give  security  under  section  Imprison- 
106  or  section  118  does  not  give  such  security  on  or  before  the  drfauit°of 
date  on  which  the  period  for  which  such  security  is  to  be  given  security, 
commences,   he   shall,   except   in  the   case  next  hereinafter 
mentioned,  be  committed  to  prison,  or,  if  he  is  already  in 
prison,  be  detained  in  prison,  until  such  period  expires  or  until 
within   such  period  he  gives  the  security  to  the   Court  or 
Magistrate  which  or  who  made  the  order  requiring  it,  or  to 

the  oflBcer  in  charge  of  the  jail  in  which  the  person  so  ordered 
is  detained. 

When  such  person  has  been  ordered  by  a  Magistrate  to  give  Proceed- 
security  for  a  period  exceeding  one  year,  such  Magistrate  shall,  to  be  laid 
if  such  person  does  not  give  such  security  as  aforesaid,  issue  a  ^f°F^ 
warrant  ^  directing  him  to  be  detained  in  prison  pending  the  Court  or 
orders  of  the  Court  of  Session,  or,  if  such  Magistrate   be   a  g°"^  °^ 
Presidency  Magistrate,  pending  the  orders  of  the  High  Court ; 
and  the  proceedings  shall  be  laid,  as  soon  as  conveniently  may 
be,  before  such  Court. 

Such  Court,  after  examining  such  proceedings  and  requiring 
any  further  information  or  evidence  which  it  thinks  necessary, 
may  pass  such  order  on  the  case  fts  it  thinks  fit  ^ :  provided 
that  the  period  (if  any)  for  which  any  person  is  imprisoned  for 
failure  to  give  security  shall  not  exceed  three  years. 

Imprisonment  for  failure  to  give  security  for  keeping  the  Kind  of 

peace  shall  be  simple.  imprison- 

.  .  .  .  ment. 

Imprisonment  for  failure  to  give  security  for  good  behaviour 
may  be  rigorous  *  or  simple  as  the  Court  or  Magistrate  in  each 
case  directs  '. 

124.  Whenever  the  District  Magistrate  or  a  Presidency  Power  to 
Magistrate   is   of   opinion   that   any  person  imprisoned   for  "^®*^®  . 

'  The  ground  of  refusal   must  be  Judge,  9  Cal.  878. 

valid  and  reasonable,  22  Suth,  Cr.  37.  *  Penal  Code,  sec.  53. 

'  Seethefonns,Sched.V.No8.i3,i4.  '  As   to    the   removal   of    persons 

'  There  is  no  appeal  from  an  order  detained  in  prison  under  this  section 

made  by  a  District  Magistrate  under  see  the  section  substituted  by  Act  X 

this  section  and,  on  reference  by  the  of  1886,  sec.   25,   for  sec.  32  of  the 

Magistrate,  confirmed  by  the  Sessions  Prisoners*  Act,  1871. 
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prisoned 
or  failing 
to  give 
security. 


District 
Magistrate 
may  cancel 
bond  for 
keeping 
the  peace. 

Discharge 
of  sureties. 


failing  to  give  security  under  this  chapter,  whether  by  the 
order  of  such  Magistrate  or  that  of  his  predecessor  in  office  or 
of  some  subordinate  Magistrate,  may  be  released  wdthout 
hazard  to  the  community  or  to  any  other  person,  he  may  order 
such  person  to  be  discharged  ^, 

Whenever  the  District  Magistrate  or  a  Presidency  Magis- 
trate is  of  opinion  that  any  person  imprisoned  for  faihng  to 
give  security  under  this  chapter  as  ordered  by  the  Court  of 
Session  or  High  Court  may  be  released  without  such  hazard, 
such  Magistrate  shall  make  an  immediate  report  of  the  case 
for  the  orders  of  the  Court  of  Session  or  High  Court  2,  as  the 
case  may  be,  and  such  Court  may,  if  it  thinks  fit,  order  such 
person  to  be  discharged  ^. 

125.  The  District  Magistrate^  may  at  any  time,  for 
sufficient  reasons  to  be  recorded  in  writing,  cancel  any  bond 
for  keeping  the  peace  executed  under  this  chapter  by  order  of 
any  Court  in  his  District  not  superior  to  his  Court. 

126.  Any  surety  for  the  peaceable  conduct  or  good 
behaviour  of  another  person  may  at  any  time  apply  to  a 
Presidency  Magistrate,  District  Magistrate,  Sub-divisional 
Magistrate  or  Magistrate  of  the  first  class  to  cancel  any  bond 
executed  under  this  chapter  within  the  local  limits  of  his 
jurisdiction  *. 

On  such  application  being  made,  the  Magistrate  shall  issue 
his  sununons  or  warrant,  as  he  thinks  fit,  requiring  the  person 
for  whom  such  surety  is  bound  to  appear  or  to  be  brought 
before  him. 

When  such  person  appears  or  is  brought  before  the  Magis- 
trate, such  Magistrate  shall  cancel  the  bond,  and  shall  order 
such  person  to  give,  for  the  unexpired  portion  of  the  term  of 
such  bond,  fresh  security  of  the  same  description  as  the  original 
security.  Every  such  order  shall,  for  the  purposes  of  sections 
121,  122,  123  and  124,  be  deemed  to  be  an  order  made  under 
section  106  or  section  118,  as  the  case  may  be. 


*  See  fonn  of  warrant  to  discharge, 
Sched.  V.  No.  115. 
'  Sec.  4,  cl.  (i). 
'  No  other  Magistrate  can  do  bo. 


sec.  530,  cl.  (/). 

*  He  cannot  now  exercise  such 
power  in  the  case  of  bonds  executed 
without  his  local  limits. 
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CHAPTER  ix. 

UNLAWFUL   ASSEMBLIES. 

127.  Any  Magistrate  or  officer  in  charge  of  a  police-station  ^  Assembly- 
may  command  any  unlawful  assembly  ^,  or  any  assembly  of  five  q^  com- 
or  more  persons  likely  to  cause  a  disturbance  of  tbe  public  ™*^*i  "^ 

•  1    •       ^     ^^     ^  iii  p    ^      Magistrate 

peace,  to  disperse ;  and  it  snail  thereupon  be  the  duty  of  the  or  police- 
members  of  such  assembly  to  disperse  accordingly.  ofiBcer. 

This  section  applies  to  the  police  in  the  towns  of  Calcutta 
and  Bombay. 

128.  If,  upon  being  so  commanded,  any  such  assembly  does  Use  of 
not  disperse,  or  if,  without  being  so  commanded,  it  conducts  ?^^j|g  e^ge 
itself  in  such  a  manner  as  to  show  a  determination  not  to 
disperse,  any  Magistrate  or  officer  in  charge  of  a  police-station, 
whether  within  or  without  the  Presidency-towns  ^,  may  proceed 

to  disperse  such  assembly  by  force,  and  may  require  the 
assistance  of  any  male  person,  not  being  an  officer  or  soldier  in 
Her  Majesty^s  Army  or  a  volunteer  enrolled  under  the  Indian 
Volunteers  Act,  1869,  and  acting  as  such,  for  the  purpose  of 
dispersing  such  assembly,  and,  if  necessary,  arresting  and 
confining  the  persons  who  form  part  of  it,  in  order  to  disperse 
such  assembly  or  that  they  may  be  punished  according  to  law. 

129.  If  any  such  assembly  cannot  be  otherwise  dispersed,  Use  of 
and  if  it  is  necessary  for  the  public  security  that  it  should  be  fo^*'^ 
dispersed,  the  Magistrate  of  the  highest  rank  who  is  present 

may  cause  it  to  be  dispersed  by  military  force. 

130.  When  a  Magistrate  determines  to  disperse  any  such  Duty  of 
assembly  by  military  force,  he  may  require  any  commissioned  ^nd^in^""' 
or  non-commissioned   officer  in  command  of  any  soldiers  in  troops  re- 
Her  Majesty^s  Army  or  of  any  volunteers  enrolled  under  the  Magistrate 
Indian  Volunteers  Act,  1869,  to  disperse  such  assembly  by  *<*  disperse 
military  force,  and  to  arrest  and  confine  such  persons  fonning 

part  of  it  as  the  Magistrate   may  direct,  or  as  it  may  be 

'  or  a  police  officer  superior  in  rank  to  an  officer  in  charge  of  a  police  station, 
7  Bom.  42. 
'  Penal  Code,  sec.  14a.  '  Sec.  4,  cl.  (A). 
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necessary  to  arrest  and  confine  in  order  to  disperse  the  assembly 
or  to  have  them  punished  according  to  law. 

Every  such  officer  shall  obey  such  requisition  iu  such  manner 
as  he  thinks  fit ;  but  in  so  doing  he  shall  use  as  little  force, 
and  do  as  little  injury  to  person  and  property,  as  may  be 
consistent  with  dispersing  the  assembly  and  arresting  and 
detaining  such  persons. 

Power  of         131.  When  the  public  security  is  manifestly  endangered  by 

missioned    ^^J  ^^^^  assembly,  and  when  no  Magistrate  can  be  commimi- 

Military     cated  with,  any  commissioned  officer  of  Her  Majesty's  Army 

disperse      may  disperse  such  assembly  by  military  force,  and  may  arrest 

assembly,    ^j^^j  confine  any  persons  forming  part  of  it,  in  order  to  disperse 

such  assembly  or  that  they  may  be  punished  according  to  lawj 

but,   if  while   he   is   acting  under  this    section,   it  becomes 

practicable  for  him  to  communicate  with  a  Magistrate,  he  shall 

do  so,  and  shall  thenceforward  obey  the  instructions  of  the 

Magistrate  as  to  whether  he  shall  or  shall  not  continue  such 

action. 

Protection  132.  No  prosecution  against  any  Magistrate,  military 
OTosecution  officer,  police-officer,  soldier  or  volunteer  for  any  act  purporting 
for  acts  to  be  done  imder  this  chapter  shall  be  instituted  in  any 
this  chap-  Criminal  Court,  except  with  the  sanction  of  the  Governor 
*^-  General  in  Council ;  and 

(a)  no  Magistrate  or  police-officer  acting  vmderthis  chapter 
in  good  faith  ^, 

(b)  no  officer  acting  under  section  131  in  good  faith  ^, 

(c)  no  person  doing  any  act  in  good  faith  ^  in  compliance 
with  a  requisition  under,  section  126  or  section  130,  and 

(</)  no  inferior  officer,  or  soldier,  or  volunteer,  doing  any  act 
in  obedience  to  any  order  which  under  military  law  he  was 
bound  to  obey, 

shall  be  deemed  to  have  thereby  committed  an  offence. 

•  i.  e.  with  due  care  and  attention,  Penal  Code,  sec.  52,  supra,  vol.  i.  p.  103. 
note  5. 
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CHAPTER  X. 

PUBLIC    NUISANCES^. 

133.  Whenever  a   District   Magistrate,   a   Sub-divisional  Condi- 
Magistrate,  or,  when  empowered  by  the  Local  Government  in  *io°*l"J"<^®r 
this  behalf,  a  Magistrate  of  the   first   class  ^,  considers,   on  movai  of 
receiving  a  report  or  other  information  and  on  taking  such  '^"^^*'^°®- 
evidence  (if  any)  as  he  thinks  fit, 

that  any  unlawful  obstruction  or  nuisance  should  be  removed 
from  any  way,  river  or  channel  which  is  or  may  be  lawfully 
used  by  the  public^,  or  from  any  public  place,  or 

that  any  trade  or  occupation,  or  the  keeping  of  any  goods 
or  merchandise,  by  reason  of  its  being  injurious  to  the  health 
or  physical  comfort*  of  the  community,  should  be  suppressed  or 
removed  or  prohibited,  or 

that  the  construction  of  any  building,  or  the  disposal  of  any 
substance  as  Hkely  to  occasion  conflagration  or  explosion, 
should  be  prevented  or  stopped,  or 

that  any  building  is  in  such  a  condition  that  it  is  likely  to 
fall  and  thereby  cause  injury  to  persons  living  or  carrying  on 
business  in  the  neighbourhood  or  passing  by,  and  that  in 
consequence  its  removal,  repair  or  support  is  necessary,  or 

that  any  tank,  well  or  excavation  adjacent  to  any  such  way 
or  public  place  should  be  fenced  in  such  a  manner  as  to  prevent 
danger  arising  to  the  public, — 

such  Magistrate  may  make  a  conditional  order  ^  requiring 
the  person^  causing  such  obstruction  or  nuisance,  or  carrying  on 

'  The  powers  given  by  sees.  133-  Code  and  local  Acts. 
^37>  with  regard  to  the  obstruction  of  '  Obstructions  of  private  paths  and 

public  ways,  are  not  to  be  exercised  drains   can   only   be   dealt   with   by 

where  there  is  a  bond  fide  dispute  as  civil  salts,  a  Suth.  Cr.  36:  5  Suth.  Cr. 

to  the  existence  of  the  public  right.  58. 

Where  there  is  such  a   dispute,  no  *  as  distinguished  from  religious  or 

order  can  be  made  under  these  sec-  sentimental  gratification :    as  to  this 

tions  until  the  public  right  has  been  see  2  Bom.  457. 

established  by  proper  legal  proceed-  *  See  form,  Sched.  V.  No.  16.     No 

ings,   civil   or  criminal,  11  Calc.    8.  unconditional  order  can  be  made  un- 

As  to  the  judicial  inquiry  necessary  der  this  section,  9  Cal.  637. 
under  sec.  133,  see  11  Cal.  271.  *  This  includes  a  company,  Penal 

'  Not  Presidency  Magistrates,  who  Code,  sec.  1 1  :   General  Clauses  Act, 

deal  with  nuisances  under  the  Penal  sec.  2,  cl.  (2),  supra,  vol.  i.  pp.  94,  487. 
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such  trade  or  occupation,  or  keeping  any  such  goods  or 
merchandise,  or  owning,  possessing  or  controlHng  such  building, 
substance,  tank,  well  or  excavation,  within  a  time  to  be  fixed 
in  the  order, 

to  remove  such  obstruction  or  nuisance ;  or 
to  suppress  or  remove  such  trade  or  occupation ;  or 
to  remove  such  goods  or  merchandise ;  or 
to  prevent  or  stop  the  construction  of  such  building ;  or 
'  to  remove,  repair  or  support  it ;  or 

to  alter  the  disposal  of  such  substance ;  or 
to  fence  such  tank  ^,  well  or  excavation,  as  the  case  may  be ; 
or 

to  appear  before  himself  or  some  other  Magistrate  of  the 
first  or  second  class,  at  a  time  and  place  to  be  fixed  by  the 
order,  and  move  to  have  the  order  set  aside  or  modified  in 
manner  hereinafter  provided  ^, 

No  order  duly  made  by  a  Magistrate  imder  this  section  shall 
be  called  in  question  in  any  Civil  Court  ^. 

Explanation. — A  '  public  place  '  includes  also  property  be- 
longing to  the  State,  camping  grounds,  and  groimds  left 
unoccupied  for  sanitary  and  recreative  purposes. 

Service  or        134.  The  Order  shall,  if  practicable,  be  served  on  the  person 

notification  .  ,.  .  ,.  ■tip 

of  order,     agamst  whom  it  IS   made  m   manner   herein  provided  tor 
service  of  a  summons. 

If  such  order  cannot  be  so  served,  it  shall  be  notified  by 
proclamation,  published  in  such  manner  as  the  Local  Govern- 
ment may  by  rule  direct*,  and  a  copy  thereof  shall  be  stuck  up 
at  such  place  or  places  as  may  be  fittest  for  conveying  the 
information  to  such  person. 

135.  The  person  against  whom  such  order  is  made  shall — 
Person  (a)  perform,  within  the  time  specified  in  the  order,  the  act 

musT^       directed  thereby;  or 

obey,  {p^  appear  in  accordance  with  such  order,  and  either  show 

or  show       cause  against  the  same,  or  apply  to  the  Magistrate  by  whom  it 
claim  jury,  was  made  to  appoint  a  jury  to  try  whether  the   same  is 
reasonable  and  proper. 

^  As  to  filling  up  or  deepeuing  tanks  *  9  Cal.  637. 

which  have  become  a  public  nuisance,  *  3  Ben.  Appx.  43. 

Bee  10  Suth.  Cr.  27,  51.  *  e.  g.  by  beat  of  drum. 
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136.  If  such  person  does  not  perform  sucli  act  or  appear  Conse- 
and  show  cause  or  apply  for  the  appointment  of  a  jury  as  ^h^faUing 
required  by  section   135,  he  shall  be  liable  to  the  penalty  to  do  so. 
prescribed  in  that  behalf  in  section  188  of  the  Indian  Penal 

Code  1 ;  and  the  order  shall  be  made  absolute. 

137.  If  he  appears  and  shows  cause  against  the  order,  the  Procedure 
Magistrate  shall  take  evidence  in  the  matter.  Tpp^irs  to 

If  the  Magistrate  is  satisfied  that  the  order  is  not  reasonable  sbow 

C&US6 

and  proper,  no  further  proceedings  shall  be  taken  in  the  case  '^. 
If  the  Magistrate  is  not  so  satisfied,  the  order  shall  be  made 
absolute^. 

138.  On  receiving  an   application   under  section  135  to  Procedure 
appoint  a  jury,  the  Magistrate  shall —  claims 

(a)  forthwith  appoint  a  jury*  consisting  of  an  uneven  number  jury, 
of  persons  not  less  than  five,  of  whom  the  foreman  and  one 
half  of  the  remaining  members  shall  be  nominated  by  such 
Magistrate^,  and  the  other  members  by  the  applicant; 

{b)  summon  such  foreman  and  members  to  attend  at  such 
place  and  time  as  the  Magistrate  thinks  fit ;  and 

(c)  fix    a    time   within   which    they  are    to   return  their 
verdict  ^. 

139.  If  the  jury  or  a  majority  of  the  jurors'^  find  that  the  Procedure 
order  of  the  Magistrate  is  reasonable  and  proper  as  originally  gnds  Ma-^ 
made,  or  subject   to   a   modification  which   the  Magistrate  gistrate's 
accepts,  the  Magistrate  shall  make  the  order  absolute,  subject  reasonable, 
to  such  modification  (if  any). 

In  other  cases,  no  further  proceedings  shall  be  taken. 

140.  When  an  order  has  been  made  absolute  under  section  Procedure 
136,  section  137  or  section  139,  the  Magistrate  shall  g'ive  ^^^^  ^'^^^ 
notice  of  the  same  to  the  person  against  whom  the  order  was  absolute. 

'  But  see  sec.  195,  cl.  (5)  infra,  and  section  141.     If  one  of  the  jurors  de- 

sec.  487  infra.  clines  to  act,  the  Magistrate  should 

*  and  the  High  Court  does  not  inter-  appoint  another  jury  and  commence 
fere  as  a  Court  of  revision,  8  Cal.  883.  inquiry  afresh,  1 1  Cal.  84.    And  when 

^  provided  he  has  taken  evidence  a  minority  of  the  jurors  do  not  act 

as  a  basis  for  the  order,  11  Bom.  375.  the  Magistrate  cannot  proceed  upon  a 

*  See   form   of   order   constituting  report   submitted    by   the    majority, 
the  jury,  Sched.  V.  No.  117.  But  he  may  then  act  under  sec.  I41  ; 

*  in  the  exercise  of  a  sound  discre-  13  Cal.  275. 

tion,  21  Suth.  Cr.  43.  ''  after  due    deliberation  amongst 

*  This  time  may  be  extended  under      themselves,  13  Cal.  275. 
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made,  and  shall  further  require  him  to  perform  the  act  directed 

by  the  order  within  a  time  to  be  fixed  in  the  notice,  and  inform 

him  that,  in  case  of  disobedience,  he  will  be  liable  to  the 

penalty  provided  by  section  i88  of  the  Indian  Penal  Code. 

Conse-  If  such  act  is  not  performed  within  the  time  fixed,  the 

of  disobe-    Magistrate  may  cause  it  to  be  performed,  and  may  recover  the 

dienceto     costs  of  performing  it,  either  by  the  sale  of  any  buildings, 

goods  or  other  property  removed  by  his  order,  or  by  the  distress 

and  sale  of  any  other  moveable  property  of  such  person  within 

or  without  the  local  limits  of  such  Magistrate's  jurisdiction. 

If  such  other  property  is  without  such  limits,  the  order  shall 

authorise   its   attachment   and   sale    when   endorsed   by   the 

Magistrate  within  the  local  limits  of  whose  jurisdiction  the 

property  to  be  attached  is  found. 

No  suit  shall  lie  in  respect  of  anything  done  in  good  faith  ^ 

under  this  section. 

Procedure       141.  If  the  applicant  by  neglect  or  otherwise  prevents  the 

to  appoint   appointment   of   the   jury,   or  if  from   any  cause   the   jury 

jury  or       appointed  do  not  return  their  verdict  within  the  time  fixed  or 

omission  to     ^,^   _ 

return  ver-  within  such  further  time  as  the  Magistrate  may  in  his  discre- 

^  '■  tion  allow,  the  Magistrate  may  pass  such  order  ^  as  he  thinks 

fit,  and  such  order  shall  be  executed  in  the  manner  provided  by 

section  140. 

Injunction       142.  If  a  Magistrate  making  an  order  under  section  133 

^qui^       considers  that  immediate  measures  should  be  taken  to  prevent 

imminent  danger  or  injury  of  a  serious  kind  to  the  public,  he 

may,  whether  a  jury  is  to  be,  or  has  been,  appointed  or  not, 

issue  such  an  injunction  ^  to  the  person  against  whom  the  order 

was  made  as  is  required  to  obviate  or  prevent  such  danger  or 

injury. 

In  default  of  such  person  forthwith  obeying  such  injunction, 

the  Magistrate  may  himself  use,  or  cause  to  be  used,  such 

means  as  he  thinks  fit  to  obviate  such  danger  or  to  prevent 

such  injury. 

No  suit  shall  lie  in  respect  of  anything  done  in  good  faith  ^ 

by  a  Magistrate  under  this  section. 

^  See  Penal  Code,  c.  522.     A  suit  see  i  Ben.  S.  N.  xvii. 

would  probably  lie  against  a  party  who,  '  For  the  form,  see  Sched.V.  No.  1 8. 

actuated  by  malicious  motives,  insti-  ^  For  the  form,  see  Sched.  V.  No. 

tutes  proceedings  under  this  chapter;  19. 
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143.  A  District  Magistrate  or  Sub-divisional  Magistrate,  Power  to 
or  any  other  Magistrate  empowered  by  the  Local  Government  petition  H' 
or  the  District  Magistrate  in  this  "behalf,   may  order ^  any  continu- 
person  not  to  repeat  or  continue  a  public  nuisance,  as  defined  public  nui- 
in  the  Indian  Penal  Code^  or  any  special  or  local  law.  sance. 


CHAPTER  XI. 

TEMPORARY    ORDERS    IN    URGENT    CASES    OF    NUISANCE. 

144.  In  cases  where,  in  the  opinion  of  a  District  Magis-  Power  to 
trate,  a  Sub-divisional  Magistrate  or  of  any  other  Magistrate  ^^"^j^^at 
specially  empowered  by  the  Local  Government  or  the  District  once  in  ur- 
Magistrate  to  act  under  this  section,  immediate  prevention  of  ^ui^^^ 
or  speedy  remedy  is  desirable,  a^^ce. 

such  Magistrate  may,  by  a  written  order  ^  stating  the 
material  facts  of  the  case*  and  served  in  manner  provided  by 
section  134,  direct  any  person  to  abstain  from  a  certain  act^  or 
to  take  certain  order ^  with  certain  property'^  in  his  possession,  or 
under  his  management,  if  such  Magistrate  considers  that  such 
direction  is  likely  to  prevent,  or  tends  to  prevent,  obstruction, 
annoyance  or  injury,  or  risk  of  obstruction,  annoyance  or 
injury,  to  any  persons  lawfully  employed,  or  danger  to  human 
life,  health  or  safety^,  or  a  riot  or  an  affray. 

An  order  under  this  section  may,  in  cases  of  emergency  or 
in  cases  where  the  circumstances  do  not  admit  of  the  serving 
in  due  time  of  a  notice  upon  the  person  against  whom  the 
order  is  directed,  be  passed  ex  'parte. 

'  See  form,  Sched.  V.  No.  20.  to  the  custody  of  a  sum  of  money 

*  Sec.  268.  even  though  there  is  a  dispute  con- 
'  See  the  form,  Sched.  V.  No.  2 1 .        cerning  it  which  may  lead  to  a  breach 

*  I  Ben.  Ap.  Cr.  20.  of  the  peace,  12  Suth.  Cr.  38  ;  and  see 
'  e.  g.  interfering  with  a  temple  and       23  Suth.  Cr.  57,  as  to  collecting  mar- 
its  property,  3  Mad.  354.    As  to  cases       ket-dues. 

in  which  the  public  peace  is  likely  to  «  The  High  Court  of  Bombay  held 

be  disturbed  by  religious  processions  that,  under  the  corresponding  section 

through  public  streets,  see  2  Mad.  140:  (25)  of  the  Code  in  force  in  1869,  a 

6  Mad.  203.  Magistrate  might  order  the  hereditary 

"  This  does  not  include  an  irrevo-  priests  of  a  public  temple  much  re- 
cable  action,  such  as  cutting  down  sorted  to  by  pilgrims  to  heighten  and 
trees,  13  Suth.  Cr.  72.  widen  its  door,  so  as  to  improve  the 

''  The  heading  of  the  chapter  tends  ventilation  and  to  prevent  the  dangers 

to  show  that  this  is  only  immoveable  arising  from  over-crowding,  6  Bom. 

property.      The    Magistrate     cannot  H.  C,  Cr.  Ca.  36. 
make  an  order  under  sec.  144  relating 
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An  order  under  this  section  may  be  directed  to  a  particular 
individual,  or  to  the  public  generally  when  frequenting  or 
visiting  a  particular  place. 

Any  Magistrate  may  rescind  or  alter  any  order  made  under 
this  section  by  himself^  or  any  Magistrate  subordinate  to  him 
or  by  his  predecessor  in  office. 

No  order  under  this  section  shall  remain  in  force  for  more 
than  two  months  from  the  making  thereof^;  unless,  in  cases  of 
danger  to  human  life,  health  or  safety,  or  a  likelihood  of  a  riot 
or  an  affray,  the  Local  Government,  by  notification  in  the 
official  Gazette,  otherwise  directs. 

CHAPTEK  XII. 

DISPUTES   AS   TO   IMMOVEABLE    PROPERTY. 

Procedure       145.  Whenever     a     District    Magistrate,    Sub-divisional 

putecon-    Magistrate  or  Magistrate  of  the  first  class  is  satisfied  from 

cerning       q,  police  report  or  other  information  that  a  dispute^  likely*  to 

likely  to     cause  a  breach  of  the  peace"  exists  concernmg  any  tangible 

hc^\  f    ij^^^oveable  property^,  or  the  boundaries  thereof,  within  the 

peace.         local  limits  of  his  jurisdiction,  he  shall  make  an  order  in 

writing,  stating  the  groimds  of  his  being  so  satisfied'^,  and 

requiring  the  parties  concerned  in  such  dispute  to  attend  his 

Court,  in  person  or  by  pleader,  within  a  time  to  be  fixed  by 

such  Magistrate,  and  to  put  in  written  statements  of  their 

respective  claims  as  respects  the  fact  of  actual  possession^  of 

the  subject  of  dispute. 

'   13  Suth.  Cr.  72,  col.  I.  take  immediate   steps  to  prevent  it 

'  To  obtain  a  perpetual  injunction  (7  Calc.  385),  and  he  must  be  satis- 

recourse  must  be  had   to  the  Civil  fied  that  the  suggestion  of  this  appre- 

Courts.  hension  is  not  merely  colourable,  made 

*  There  must  be  a  substantial  dis-  to  induce  him  to  deal  with  matters 
pute  (not  a  mere  discussion  or  verbal  properly  cognisable  by  the  civil 
altercation,    5     Cal.    197)    between  courts,  10  Cal.  78. 

parties  who  have  each  some  semblance  *  The  Calcutta  High  Court  has  held 

of  right  or  supposed  right,  6  Cal.  841  that   a  dispute   as   to  the   right   to 

(on  sec.  530  of  the  Code  of  1872).  collect  rent  from  ryots  is  such  a  dis- 

*  Mere  probability  is  not  enough,  pute,  11  Cal.  413,  but  not  one  relating 
7  Cal.  385.  to  a  right  to  fish  in  a  Jalkar,  12  Cal. 

'  There  must  be  a  reasonable  ap-  539:   13  Cal.  179.     The  former  ruling 

prehension  that  a  disturbance  of  the  seems  erroneous, 

peace  is  likely  to  occur  rendering  it  '13  Cal.  175. 

necessary  that  the  Magistrate  should  ^  i.  e.  the  possession,  however  ob- 
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The  Magistrate  shall  then,  without  reference  to  the  merits  inquiry  as 
of  the  claims  of  any  of  such  parties  to  a  right  to  possess  the  *?  P^^s^^' 
subject  of  dispute,  peruse  the  statements  so  put  in,  hear  the 
parties,  receive  the  evidence^  produced  by  them  respectively, 
consider  the  effect  of  such  evidence,  take  such  further  evidence^ 
(if  any)  as  he  thinks  necessary,  and,  if  possible,  decide  whether 
any  and  which  of  the  parties  is  then^  in  such  possession  of  the 
said  subject. 

If  the  Magistrate  decides  that  one  of  the  parties  is  then  in  Party  in 
such  possession  of  the  said  subject,  he  shall  issue  an  order ^  to^retain" 
declaring  such  party  to  be  entitled  to  retain  possession  thereof  possession 
until  evicted  therefrom  in  due  course  of  law,  and  forbidding  g^ny 
all  disturbance  of  such  possession  until  such  eviction*.  evicted. 

Nothing  in  this  section  shall  preclude  any  party  so  required 
to  attend  from  showing  that  no  such  dispute  as  aforesaid  exists 
or  has  existed ;  and  in  such  case  the  Magistrate  shall  cancel 
his  said  order,  and  all  further  proceedings  thereon  shall  be 
stayed^. 

146.  If  the  Magistrate  decides  that  none  of  the  parties  is  Power  to 
then  in  such  possession,  or  is  unable  to  satisfy  himseK  as  to  ^g^^.  ^f  ^jg.* 
which  of  them  is  then  in  such  possession,  of  the  subject  of  pate, 
dispute,  he  may  attach  it*  until  a  competent  Civil  Court  has 
determined  the  rights  of  the  parties  thereto,  or  the  person 
entitled  to  possession  thereof. 

147.  Whenever  Siiy  such  Magistrate  is  satisfied  as  aforesaid  Disputes 
that  a  dispute  likely  to  cause  a  breach  of  the  peace'  exists  eMemTntf 
concerning  the  right  to  do  or  prevent  the  doing  of  anything  in  etc. 

tained,  of  the  party  in  possession  at  *  Where  the  property  is  not  cul- 

the  time  of  the  inquiry,  12  Cal.  521.  tivated  in  consequence  of  the  order, 

The  '  possession  '  under  the  Code  of  and  the  plaintiff  sued  for  damages  for 

1872  did  not  include  occupancy  by  a  loss  caused  by  the  non-cultivation,  see 

trespasser,  6  Mad.  H.  C.  Kuljngs,  xiii  6  Mad.  426. 

(on  c.  22  of  old  Code).     As  to  posses-  *  Proceedings    under  this  section 

sion,  see  vol.  i.  of  this  work,  p.  56.  should,  on  all  points  of  procedure,  be 

*  onoathor  afi&rmation,  7  Ben.  322.  regarded  as  summons-cases,  il  Cal. 
The  Magistrate  may  summon  wit-  762.  As  to  the  costs,  see  infra,  sec. 
nesses  in  cases  under  this  section,  sec.  148,  par.  3. 

540  infra.  *  See  the  form  of  the  warrant  of 

*  II  Cal.  373.    As  to  questions  of      attachment,  Sched.  V.  No.  23. 
title,  14  Cal.  169.  ^5  Cal.  194. 

^  See  form,  Sched.  V.  No.  22. 
VOL.  II.  I 
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or  upon  any  tangible  immoveable  property  situate  within  the 
local  limits  of  his  jurisdiction,  he  may  inquire  into  the  matter  j 
and  may,  if  it  appears  to  him  that  such  right  exists,  make  an 
order  ^  permitting  such  thing  to  be  done,  or  directing  that  such 
thing  shall  not  be  done,  as  the  case  may  be,  until  the  person 
objecting  to  such  thing  being  done  or  claiming  that  such 
thing  may  be  done,  obtains  the  decision  of  a  competent  Civil 
Court  adjudging  him  to  be  entitled  to  prevent  the  doing  of,  or 
to  do,  such  thing,  as  the  case  may  be^. 

Provided  that  no  order  shall  be  passed  under  this  section 
permitting  the  doing  of  anything  where  the  right  to  do  such 
thing  is  exercisable  at  all  times  of  the  year,  unless  such  right 
has  been  exercised  within  three  months  next  before  the  insti- 
tution of  the  inquiry ;  or,  where  the  right  is  exercisable  only 
at  particular  seasons,  unless  the  right  has  been  exercised  during 
the  season  next  before  such  institution. 

Local  in-  148.  Whenever  a  local  inquiry  is  necessary  for  the  purposes 
<1""7-  Qf  ^ijjg  chapter,  any  District  Magistrate  or  Sub-divisional 
Magistrate  may  depute  any  Magistrate  subordinate  to  him  to 
make  the  inquiry,  and  may  furnish  him  with  such  written 
instructions  consistent  with  the  law  for  the  time  being  in  force 
as  may  seem  necessary  for  his  guidance,  and  may  declare  by 
whom  the  whole  or  any  part  of  the  necessary  expenses  of  the 
inquiry  shall  be  paid. 

The  report  of  the  person  so  deputed  may  be  read  as  evidence 
in  the  case. 
Order  as  to      When  any  costs  have  been  incurred  by  any  party  to  a  pro- 
*******  ceeding  under  this  chapter  for  witnesses'  or  pleaders'  fees,  or 

both,  the  Magistrate  passing  a  decision  under  section  145, 
section  146  or  section  147  may  direct  by  whom  such  costs 
shall  be  paid,  whether  by  such  party  or  by  any  other  party  to 
the  proceeding,  and  whether  in  whole  or  in  part  or  proportion. 
All  costs  so  directed  to  be  paid  may  be  recovered  as  if  they 
were  fines. 

'  See  form,  Sched.  V.  No.  24.  right  to  prevent  another  from  exer- 

'  That  the  magistrate  cannot  make  cising  ordinary  proprietary  rights  over 

a  purely  declaratory  order  under  this  his  own  land,  11  Cal.  52.     As  to  the 

section,  see  5  Cal.  194.     The  burden  lawful  use  of  a  public  way,  7  Mad.  51. 

of  proof  lies  on  the  party  alleging  a 
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CHAPTER  XtlL 

PREVENTIVE    ACTION    OF   THE    POLICE. 

149.  Every  police-officer  may  interpose  for  the  purpose  of  Police  to 
preventing,  and  shall  to  the  best  of  his  ability  prevent,  the  comSable 
commission  of  any  cognisable  offence^.  offences. 

150.  Every  police-oiScer  receiving  information  of  a  design  Informa- 
to  commit  any  cognisable  offence  ^  shall   communicate  such  gj°^  ^ 
information  to  the  police-officer  to  whom  he  is  subordinate,  commit 
and  to  any  other  officer  whose  duty  it  is  to  prevent  or  take  fences, 
cognisance  of  the  commission  of  any  such  offence. 

151.  A  police-officer  knowing  of  a  design  to  commit  any  cog-  Arrest  to 
nisable  offence^  may  arrest,  without  orders  from  a  Magistrate  guchTf- 
and  without  a  warrant,  the  person  so  designing,  if  it  appears  fences, 
to  such  officer  that  the  commission  of  the  offence  cannot,  be 
otherwise  prevented^. 

152.  A  police-officer  may  of  his  own  authority  interpose  Prevention 
to  prevent  any  injury  attempted  to  be  committed  in  his  view  l^  pu^^ 
to  any  public  property,  moveable  or  immoveable,  or  the  re-  property. 
moval  or  injury  of  any  public  land-mark,  or  buoy  or  other 

mark  used  for  navigation. 

153.  Any  officer  in  charge  of  a  police-station  ^  may,  with-  Inspection 
out  a  warrant,  enter  rny  place  within  the  limits  of  such  station  an^mea- 
for  the  purpose  of  inspecting  or  searching  for  any  weights  or  sures. 
measures,  or  instruments  for  weighing,  used  or  kept  therein, 
whenever  he  has  reason  to  believe  that  there  are  in  such  place 

any  weights,  measures  or  instruments  for  weighing  which  are 
false. 

If  he  finds  in  such  place  any  weights,  measures  or 
instruments  for  weighing  which  are  false,  he  may  seize  the 
same,  and  shall  forthwith  give  information  of  such  seizure  to 
a  Magistrate  having  jurisdiction  *. 

^  i.  e.  any  offence  for  which  he  may  police  in  Calcutta  or  Bombay :  see  for 

arrest  without  warrant.  their  powers  as  to  weights  and  mea- 

''  As  to  reporting  such  arrests,  see  sures  in  Calcutta,  Ben.  Act  IV  of  1 866, 

sec.  62,  supra.  sec.  56  :  in  Bombay,  Bom.  Act  IV  of 

*  Sec.  4,  cl.  (y),  supra.  1882. 

*  This  section  does  not  apply  to  the 

I  2 
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PART    V. 
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CHAPTER  XIV. 

154.  Every  information  relating  to  the  commission  of  a 
cognisable  offence^,  if  given  orally  to  an  officer  in  charge  of  a 
police-station'^,  shall  be  reduced  to  writing  by  him  or  iinder  his 
direction,  and  be  read  over  to  the  informant ;  and  every  such 
information,  whether  given  in  writing  or  reduced  to  writing 
as  aforesaid,  shall  be  signed  ^  by  the  person  giving  it,  and  the 
substance  thereof  shall  be  entered  in  a  book  to  be  kept  by 
such  officer  in  such  form  as  the  Local  Government  may 
prescribe  in  this  behalf. 

155.  When  information  is  given  to  an  officer  in  charge  of 
a  police-station  ^  of  the  commission  within  the  limits  of  such 
station  of  a  non-cognisable  offence^,  he  shall  enter  in  a  book  to 
be  kept  as  aforesaid  the  substance  of  such  information  and  refer 
the  informant  to  the  Magistrate. 

No  police-officer  shall  investigate  a  non-cognisable  case^ 
without  the  order  of  a  Magistrate  of  the  first  or  second  class 
having  power  to  try  such  case  or  commit  the  same  for  trial,  or 
of  a  Presidency  Magistrate. 

Any  police-officer  receiving  such  order  may  exercise  the  same 
powers*  in  respect  of  the  investigation  (except  the  power  to 
arrest  without  warrant)  as  an  officer  in  charge  of  a  police- 
station  ^  may  exercise  in  a  cognisable  case  ^. 

156.  Any  officer  in  charge  of  a  police-station'^  may,  with- 
out the  order  of  a  Magistrate,  investigate  any  cognisable  case  ^ 
which  a  Court  having  jurisdiction  over  the  local  area  within 


*  See  sec.  4,  d.  (5),  supra. 
'  Sec.  4,  cl.  (o). 

'  This     would    no   doubt   include 
'marked'    in   the   case  of  a  person 


unable  to  write. 

*  See  sec.  156. 

*  i.e.  a  case  in  which  a  police-oflBcer 
may  arrest  without  warrant. 
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the  limits  of  such  station  would  have  power  to  inquire  into  or 
try  under  the  provisions  of  Chapter  X  V  relating  to  the  place 
of  inquiry  or  trial. 

No  proceeding  of  a  police-officer  in  any  such  case  shall  at 
any  stage  be  called  in  question  on  the  ground  that  the  case 
was  one  which  such  officer  was  not  empowered  under  this 
section  to  investigate. 

157.  If^  from  information  received  or  otherwise^  an  officer  Procedure 
in  charge  of  a  police-station  has  reason  to  suspect  the  com-  n'  biJ'of- 
mission  of  an  offence  which  he  is  empowered  under  section  156  fence  sus- 
to  investigate^  he  shall  forthwith  send  a  report  of  the  same  ^^  ^ 

to  a  Magistrate  empowered  to  take  cognisance  of  such  offence 
upon  a  police  report  ^,  and  shall  proceed  in  person,  or  shall 
depute  one  of  his  subordinate  officers  to  proceed,  to  the  spot 
to  investigate  the  facts  and  circumstances  of  the  case,  and  to 
take  such  measures  as  may  be  necessary  for  the  discovery  and 
arrest  of  the  offender  : 
Provided  as  follows  : — 

[a)  when  any  information  as  to  the  commission  of  any  such  Where 
offence  is  given  against  any  person  by  name  and  the  case  is  y^'^gtigation 
not  of  a  serious  nature,  the  officer  in  charge  of  a  police-station  dispensed 
need  not  proceed  in  person  or  depute  a  subordinate  officer  to 

make  an  investigation  on  the  spot : 

(b)  if  it  appear  to  the  officer  in  charge  of  a  police-station  Where 

that  there  is  no  sufficient  ground  for  entering-  on  an  investiga-  P^^°®" , 

o  00      omcer  in 

tion,  he  shall  not  investigate  the  case.  charge  sees 

In  each  of  the  cases  mentioned  in  clauses  (a)  and  (b),  the  "^^t 
officer  in  charge  of  the  police-station  shall  state  in  his  said  ground  for 
report  his  reasons  for  not  fully  complying  with  the  require-  tion. 
ments  of  the  first  paragraph  of  this  section. 

158.  Every  report  sent  to  a  Magistrate  under  section  157  Reports 
shall,  if  the  Local  Government  so  directs,  be  submitted  through  "^^^1/^" 
such  superior  officer  of  police  as  the  Local  Government,  by  tow  Bub- 
general  or  special  order,  appoints  in  that  behalf. 

Such  superior  officer  may  give  such  instructions  to  the 
officer  in  charge  of  the  police-station  as  he  thinks  fit,  and  shall, 
after  recording  such  instructions  on  such  report,  transmit  the 
same  without  delay  to  the  Magistrate. 
'  See  sec.  191,  infra. 
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159.  Such  Magistrate,  on  receiving  such  report,  may,  if 
he  thinks  fit,  at  once  proceed,  or  depute  any  Magistrate  subor- 
dinate to  him  to  proceed,  to  hold  an  investigation^  or  preliminary 
inquiry  into,  or  otherwise  to  dispose  of,  the  case  in  manner 
provided  in  this  Code. 

160.  Any  pohce-officer  making  an  investigation  under  this 
chapter  may,  by  order  in  writing,  require  the  attendance  before 
himself  of  any  person  ^  being  within  the  limits  of  his  own  or 
any  adjoining  station  who,  from  the  information  given  or 
otherwise,  appears  to  be  acquainted  with  the  circumstances  of 
the  case;  and  such  person  shall  attend  as  so  required^. 

161.  Any  police-officer  making  an  investigation  under  this 
chapter  may  examine  orally  any  person  supposed  to  be  ac- 
quainted with  the  facts  and  circumstances  of  the  case,  and 
may  reduce  into  writing  any  statement  made  by  the  person  so 
examined. 

Such  person  shall  be  bound  to  answer  tndy*  all  questions 
relating  to  such  case  put  to  him  by  such  officer,  other  than 
questions  the  answers  to  which  would  have  a  tendency  to 
expose  him  to  a  criminal  charge  or  to  a  penalty  or  forfeiture  ^. 

162.  No  statement,  other  than  a  dying  declaration  ^,  made 
by  any  person  to  a  police-officer  in  the  course  of  an  investi- 
gation under  this  chapter  shall,  if  reduced  to  writing,  be 
signed  by  the  person  making  it,  or  shalF  be  used  as  evidence 
against  the  accused. 

Nothing  in  this  section  shall  be  deemed  to  affect  the  pro- 
visions of  section  27  of  the  Indian  Evidence  Act,  1872. 

163.  No  police-officer  or  person  in  authority  shall  offer  or 
make,  or  cause  to  be  offered  or  made,  any  such  inducement, 

216  :  10  Cal.  405. 

*  A  witness,  therefore,  who  makes 
a  false  statement  to  a  police-officer  in 
reply  to  a  question  which  he  is  bound 
to  answer  is  guilty  of  intentionally 
giving  false  evidence  (Penal  Code,  sec. 
IQ3) :  the  law  on  this  subject  laid 
down  by  the  High  Court  (7  Cal.  121) 
was  intentionally  altered  by  the  le- 
gislature, 10  Cal.  406. 

»  8  Cal.  211. 

'  Act  X  of  1886,  sec.  6. 


»  Sec.  4,  cl.  (i). 

^  other  than  the  accused,  who  may 
be  arrested  at  any  time,  if  necessary, 
without  a  warrant.  The  intention  of 
the  section  is  only  to  provide  an  easy 
means  of  obtaining  evidence,  7  Mad. 

275. 

3  And  if  he  disobeys  he  is  punish- 
able under  the  Penal  Code,  sec.  1 74. 

*  See  7  Cal.  121.  If  he  knowingly 
answers  falsely  he  is  punishable  imder 
the  Penal  Code,  see.  1 93.     See  8  Bom. 
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threat  or  promise  as  is  mentioned  in  the  Indian  Evidence  Act, 
187a,  section  24^. 

But  no  police-officer  or  other  person  shall  prevent,  by  any 
caution  or  otherwise,  any  person  from  making  in  the  course  of 
any  investigation  under  this  chapter  any  statement  which  he 
may  be  disposed  to  make  of  his  own  free  will  2. 

164.  Any  Magistrate  not  being  a  police-officer  ^  may  record  Power  to 
any  statement  or  confession  made  to  him  *  in  the  course  of  an  statements 
investigation  under  this  chapter,  or  at  any  time  afterwards  and  con- 

iGSsious 

before  the  commencement  of  the  mqmry  or  trial. 

Such  statements  shall  be  recorded  ^  in  such  of  the  manners 
hereinafter  prescribed  for  recording  evidence  as  is  in  his  opinion 
best  fitted  for  the  circumstances  of  the  case  ^.  Such  confessions 
shall  be  recorded^  and  signed'^  in  the  manner  provided  in  section 
364,  and  shall  then  be  forwarded  to  the  Magistrate  by  whom 
the  case  is  to  be  inquired  into  or  tried. 

No  Magistrate  shall  record  any  such  confession  unless,  upon 
questioning  ^  the  person  making  it,  he  has  reason  to  believe 
that  it  was  made  voluntarily ;  and  when  he  records  any  con- 
fession he  shall  make  a  memorandum  at  the  foot  of  such 
record  to  the  following  effect : — 

'  I  believe  that  this  confession  was  voluntarily  made.  It  was 
taken  in  my  presence  and  hearing,  and  was  read  over  to  the 
person  making  it  and  admitted  by  him  to  be  correct,  and  it  con- 
tains a  full  and  tni^  account  of  the  statement  made  by  him^. 

'{Signed)  A.  B., 

'  Magistrate  '^^.' 

165.  Whenever  an  officer  in  charge  of  a  police-station,  or  Search  by 
a  police-officer  making  an  investigation,  considers  that  the  ^'°r' 

*  10  Cal.  776,  when  the  Magistrate      conveys  it  to  the  Court,  5  Cal.  826, 
had  said  to  the  prisoner  that  he  had  *  3  All.  338. 

better  tell  the  truth.     See  infra.  ''  But  refusal  to  sign  is  not  punish- 

"  As  to  confessions  to  police-officers  a-^le  under  the  Penal  Code,  sec.  180; 

see  the   Evidence  Act,   infra,   sees.  46001.15. 

26-28.  *  as  to  whether  or  not  the   con- 

'  I  Cal.  207  :  4  Mad.  H.  C.  Eulings,  fession  was  made  voluntarily :  see  10 

iii:  7  Mad.  287.  Bom.  H.  C.  175. 

*  whether  by  the  accused  or  by  a  '  i  Bom.  219. 

witness,  2  Bom.  643.  "  As  to  confessions  in  India  and 

'  Where  the  statement  orconfession  the  circumstances  under  which  they 

is  made  in  a  language  other  than  the  are  made  and  retracted,  see  6   All. 

language  of  the  Court,  it  is  recorded  in  550,  per  Duthoit  J. 
the  language  in  which  the  interpreter 
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production  of  any  document  or  other  thing  is  necessary  to  the 
conduct  of  an  investigation  into  any  offence  which  he  is 
authorised  to  investigate,  and  there  is  reason  to  believe  that  a 
person  to  whom  a  summons  or  order  under  section  94  has  been 
or  might  be  issued  will  not  or  would  not  produce  such 
document  or  other  thing  as  directed  in  the  summons  or  order, 
or  when  such  document  or  other  thing  is  not  known  to  be  in 
the  possession  of  any  person,  such  officer  may  search,  or  cause 
search  to  be  made,  for  the  same,  in  any  place  within  the  limits 
of  the  station  of  which  he  is  in  charge,  or  to  which  he  is 
attached. 

Such  officer  shall,  if  practicable,  conduct  the  search  in 
person. 

If  he  is  unable  to  conduct  the  search  in  person,  and  there  is 
no  other  person  competent  to  make  the  search  present  at  the 
time,  he  may  require  any  officer  subordinate  to  him  to  make 
the  search,  and  he  shall  deliver  to  such  subordinate  officer  an 
order  in  writing,  specifying  the  document  or  other  thing  for 
which  search  is  to  be  made,  and  the  place  to  be  searched ;  and 
such  subordinate  officer  may  thereupon  search  for  such  thing 
in  such  place. 

The  provisions  of  this  Code  as  to  search-warrants  shall,  so 
far  as  may  be,  apply  to  a  search  made  imder  this  section  1. 

166.  An  officer  in  charge  of  a  police-station  may  require 
an  officer  in  charge  of  another  jpolice-station,  whether  in  the 
same  or  a  different  District,  to  cause  a  search  to  be  made  in 
any  place,  in  any  case  in  which  the  former  officer  might  cause 
such  search  to  be  tnade  within  the  limits  of  his  own  station. 

Such  officer,  on  being  so  required,  shall  proceed  according 

to  the  provisions  of  section  165,  and  shall  forward  the  thing 

foimd,  if  any,  to  the  officer  at  whose  request  the  search  was 

made. 

Procedure       167.  Whenever  it  appears  that  any  investigation  under  this 

veatigation  chapter  cannot  be  completed  within  the  period  of  twenty-four 

cannot  be    Jjours  fixed  bv  section  6i,  and  there  are  grounds  for  belie  vine: 

completed  -.n..         iti^  -i  p 

in  twenty-  that  the  accusation  is  well  founded,  the  oflicer  m  charge  ot 

four  hours. 

*  As   to   searches  for    contraband       Bom.  Act  "VII  of  1873,  sec.  8,  and  the 
salt,  see  Ben.  Act  VII  of  1864,  sec.       Salt  Act,  XII  of  1882,  sees.  15,  18. 
28  :  Mad.  Act  I  of  1882,  sees.  21,  23  : 
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the  police-station  shall  forthwith  transmit  to  the  nearest 
Magistrate  a  copy  of  the  entries  in  tiie  diary  hereinafter  pre^ 
scribed  relating  to  the  case,  and  shall  at  the  same  time  forward 
the  accused  to  such  Magistrate. 

The  Magistrate  to  whom  an  accused  person  is  forwarded 
under  this  section  may,  whether  he  has  or  has  not  jurisdiction 
to  try  the  case,  from  time  to  time,  authorise  the  detention  of 
the  accused  in  such  custody  as  such  Magistrate  thinks  fit,  for 
a  term  not  exceeding  fifteen  days.  If  he  has  not  jurisdiction 
to  try  the  case  or  commit  it  for  trial,  and  considers  further 
detention  unnecessary,  he  may  order  the  accused  to  be 
forwarded  to  a  Magistrate  having  such  jurisdiction. 

A  Magistrate  authorising  under  this  section  detention  in 
the  custody  of  the  police  shall  record  his  reasons  for  so 
doing. 

If  such  order  be  given  by  a  Magistrate  other  than  the 
District  Magistrate  or  Sub-divisional  Magistrate,  he  shall 
forward  a  copy  of  his  order,  with  his  reasons  for  making  it,  to 
the  Magistrate  to  whom  he  is  immediately  subordinate. 

168.  When  any  subordinate  police-officer  has  made  any  Report  by 

investigation  under  this  chapter,  he  shall  report  the  result  of  ^^^.g 

such  investigation  to  the  officer  in  charge  of  the  police-station,  police- 
officer. 

169.  If,   upon  an   investigation    under    this    chapter,    it  Release  of 
appears  to  the  officer  in  charge  of  the  police-station  that  there  ^hen\vi- 
is  not  sufficient  evidence  or  reasonable  ground  of  suspicion  to  dence  de- 
justify  the  forwarding  of  the  accused  to  a  Magistrate,  such 

officer  shall,  if  such  person  is  in  custody,  release  him  on  his 
executing  a  bond  ^,  with  or  without  sureties,  as  such  officer  may 
direct,  to  appear,  if  and  when  so  required,  before  a  Magistrate 
empowered  to  take  cognisance  of  the  offence  on  a  police  report  ^ 
and  to  try  the  accused  or  commit  him  for  trial. 

170.  If,   upon  an  investigation   under    this    chapter,    it  Case  to  be 
appears  to  the  officer  in  charge  of  the  police-station  that  there  Magistoate 
is  sufficient  evidence  or  reasonable  ground  as  aforesaid,  such  when  evi- 
officer  shall  forward  the  accused  imder  custody  to  a  Magistrate  gufficient. 
empowered  to  take  cognisance  of  the  offence  upon  a  police 

'  For  the  form  of  the  bond,  see  Sched.  V.  No.  25  ;  as  to  making  a  deposit 
in  lieu  of  executing  this  bond,  see  infra,  sec,  513.  *  Sec.  191,  infra. 


122  THE    CODE    OF    CRIMINAL   PROCEDURE. 

report  and  to  try  the  accused  or  commit  him  for  trial  ^ ;  or,  if 
the  offence  is  bailable  and  the  accused  is  able  to  give  security, 
shall  take  security  from  him  for  his  appearance  before  such 
Magistrate  on  a  day  fixed  and  for  his  attendance  from  day  to 
day  before  such  Magistrate  until  otherwise  directed. 

When  the  ofl&cer  in  charge  of  a  police-station  forwards  an 
accused  person  to  a  Magistrate  or  takes  security  for  his 
appearance  before  such  Magistrate  under  this  section,  he  shall 
send  to  such  Magistrate  any  weapon  or  other  article  which  it 
may  be  necessary  to  produce  before  him,  and  shall  require  the 
complainant,  if  any,  and  so  many  of  the  persons  who  appear 
to  such  officer  to  be  acquainted  with  the  circumstances  of  the 
case  as  he  may  think  necessary,  to  execute  a  bond  '^  to  appear 
before  the  Magistrate  and  prosecute  or  give  evidence  (as  the 
case  may  be)  in  the  matter  of  the  charge  against  the  accused. 

If  the  Court  of  the  District  Magistrate  or  Sub-divisional 
Magistrate  be  mentioned  in  the  bond,  such  Court  shall  be 
held  to  include  any  Court  to  which  such  Magistrate  may  refer 
the  case  for  inquiry  or  trial,  provided  reasonable  notice  of  such 
reference  be  given  to  such  complainant  or  persons. 

The  day  fixed  under  this  section  shall  be  the  day  whereon 
the  accused  person  is  to  appear,  if  security  for  his  appearance 
has  been  taken,  or  the  day  on  which  he  may  be  expected  to 
arrive  at  the  Court  of  the  Magistrate,  if  he  is  to  be  forwarded 
in  custody. 

The  officer  in  whose  presence  the  bond  is  executed  shall 
deUver  a  copy  thereof  to  one  of  the  persons  who  executed 
it,  and  shall  then  send  to  the  Magistrate  the  original  with 
his  report. 

Complain-  YW,  No  Complainant  or  witness  on  his  way  to  the  Court  of 
not  to  be  ^^6  Magistrate  shall  be  required  to  accompany  a  police-officer, 
required  to  qj.  gJiall  be  subjected  to  unnecessary  restraint  or  incon- 
accompany         .  •     j  a        •  -i.      r       i,- 

police,        venience,  or  requu'ed  to  give  any  security  tor  his  appearance 

nor  sub-       (j^i^gj.  ^i^j^  j^g  Q,^^  ^Qjj^  3  . 
jeeted  to  ^ 

restraint.  Provided  that,  if  any  complainant  or  witness  refuses  to 
Recusant    attend  or  to  execute  a  bond  as  directed  in  section  170,  the 

complain-  ,  .  .  '    ' 

ant  or  wit-  officer   in   charge   of   the    police-station   may   forward  him 

*  Sec.  191,  infra.  '  See  the  form,  Sched.  V.  No.  26. 

'  See  Penal  Code,  sec.  166. 
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under  custody  to  the  Magistrate,  who  may  detain  him  in  ness  may 
custody  until  he  executes  such  bonti,  or  until  the  hearing  of  warded  in 
the  case  is  completed.  custody. 

172.  Every  police-officer  making  an  investigation  under  Diary  of 
this  chapter  shall  day  by  day  enter  his  proceedings  in  theff^^-Q. 
investigation  in  a  diary,  setting  forth  the  time  at  which  the  vestiga- 
information  reached  him,  the  time  at  which  he  began  and 

closed  his  investigation,  the  place  or  places  visited  by  him,  and 

a   statement   of  the  circumstances   ascertained  through   his  . 

investigation. 

Any  Criminal  Court  may  send  for  the  police-diaries  of  a 
case  under  inquiry  or  trial  in  such  Court,  and  may  use  such 
diaries,  not  as  evidence  in  the  case  but  to  aid  it  in  such  inquiry 
or  trial.  Neither  the  accused  nor  his  agents  shall  be  entitled 
to  call  for  such  diaries,  nor  shall  he  or  they  be  entitled  to  see 
them  merely  because  they  are  referred  to  by  the  Court ;  but 
if  they  are  used  by  the  police-officer  who  made  them  to  refresh 
his  memory^,  or  if  the  Court  uses  them  for  the  purpose  of 
contradicting  such  police-officer,  the  provisions  of  the  Indian 
Evidence  Act,  1873,  section  161  or  section  145,  as  the  case 
may  be,  shall  apply. 

173.  Every  investigation  under  this  chapter  shall  be  com-  Report  of 
pleted  without  unnecessary  delay,  and,  as  soon  as  it  is  com-  officer, 
pleted,  the  officer  in  charge  of  the  police-station  shall  forward 

to  a  Magistrate  err  powered  to  take  cognisance  of  the  offence 
on  a  police  report  a  report  in  the  form  prescribed  by  the  Local 
Government,  setting  forth  the  names  of  the  parties,  the  nature 
of  the  information  and  the  names  of  the  persons  who  appear  to 
be  acquainted  with  the  circumstances  of  the  case,  and  stating 
whether  the  accused  person  has  been  forwarded  in  custody, 
or  has  been  released  on  his  bond,  and,  if  so,  whether  with  or 
without  sureties. 

Where  a  superior  officer  of  police  has  been  appointed  under 
section  158,  the  report  shall,  in  any  case  in  which  the  Local 
Government  by  general  or  special  order  so  directs'^,  be  submitted 
through  that  officer,  and  he  may,  pending  the  orders  of  the . 

'  9  Cal.  455.  But  the  prisoner  morandum  made  by  him,  8  Cal.  154. 
cannot  require  that  the  police-officer  *  Act  X  of  1886,  sec.  6. 

shall  for  this  purpose  refer  to  a  me- 
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Magistrate,  direct  the  officer  in  charge  of  the  police-station 
to  make  further  investigation^. 

Whenever  it  appears  from  a  report  forwarded  under  this 
section  that  the  accused  has  been  released  on  his  bond,  the 
Magistrate  shall  make  such  order  for  the  discharge  of  such 
bond  or  otherwise  as  he  thinks  fit. 

Police  to         174.  Every  officer  in  charge  of  a  police-station,  on  receiving 
and  re-       information  ^  that  a  person — 

port  on  /^\  j^g^g  committed  suicide,  or 

suicide  etc.        ^   ' 

(^)  has  been  killed  by  another,  or  by  an  animal,  or  by 

machinery,  or  by  an  accident,  or 

(c)  has  died  under  circumstances  raising  a  reasonable  sus- 
picion that  some  other  person  has  committed  an  offence, 

shall  immediately  give  intimation  thereof  to  the  nearest 
Magistrate  empowered  to  hold  inquests,  and,  unless  otherwise 
directed  by  any  i-ule  prescribed  by  the  Local  Government, 
or  by  any  general  or  special  order  of  the  District  or  Sub- 
divisional  Magistrate,  shall  proceed  to  the  place  where  the  body 
of  such  deceased  person  is,  and  there,  in  the  presence  of  two 
or  more  respectable  inhabitants  of  the  neighbourhood,  shall 
make  an  investigation,  and  draw  up  a  report  of  the  apparent 
cause  of  death,  describing  such  wounds,  fractures,  bruises  and 
other  marks  of  injury  as  may  be  found  on  the  body,  and 
stating  in  what  manner,  or  by  what  weapon  or  instrument 
(if  any),  such  marks  appear  to  have  been  inflicted. 

The  report  shall  be  signed  by  such  police-officer  and  other 
persons,  or  by  so  many  of  them  as  concur  therein,  and  shall 
be  forthwith  forwarded  to  the  District  Magistrate  or  the  Sub- 
divisional  Magistrate. 

When  there  is  any  doubt  regarding  the  cause  of  death,  or 
when  for  any  other  reason  the  police-officer  considers  it  ex- 
pedient so  to  do,  he  shall,  subject  to  such  rules  as  the  Local 
Government  may  prescribe  in  this  behalf,  forward  the  body, 
with  a  view  to  its  being  examined,  to  the  nearest  Civil  Surgeon, 
or  other  medical  officer  appointed  in  this  behalf  by  the  Local 
Government,  if  the  state  of  the  weather  and  the  distance  admit 
of  its  being  so  forwarded  without  risk  of  such  putrefaction  on 
the  road  as  would  render  such  examination  useless. 

'  Act  X  of  1886,  sec.  6.  *  Sec.  45,  supra,  p.  77. 


CHAPTER  XIV.      INEOEMATION  TO  THE  POLICE,  ETC.     I  25 

In  the  Presidencies  of  Fort  St.  George  and  Bombay,  inves- 
tigations under  this  section  may  be  made  by  the  head  of  the 
village,  who  shall  then  report  the  result  to  the  nearest  Magis- 
trate authorised  to  hold  inquests. 

The  following  Magistrates  are  empowered  to  hold  inquests ; 
namely,  any  District  Magistrate  or  Sub-divisional  Magistrate, 
and  any  Magistrate  specially  empowered  in  this  behalf  by  the 
Local  Government  or  the  District  Magistrate^. 

175.  An  officer  in  charge  of  a  police-station  may,  by  order  Power  to 

...  .  p  •  1   r»       J 1      summon 

m  wntmg,  summon  two  or  more  persons  as  atoresaid  tor  the  persons, 
purpose  of  the  said  investigation,  and  any  other  person  who 
appears  to  be  acquainted  with  the  facts  of  the  case.  Every 
person  so  smnmoned  shall  be  bound  to  attend  ^  and  to  answer 
truly  ^  all  questions  other  than  questions  the  answers  to  which 
would  have  a  tendency  to  expose  him  to  a  criminal  charge,  or 
to  a  penalty  or  forfeiture. 

If  the  facts  do  not  disclose  a  cognisable  offence  to  which 
section  1 70  applies,  such  persons  shall  not  be  required  by  the 
police-officer  to  attend  a  Magistrate's  Court  ^. 

176.  When  any  person  dies  while  in  the  custody  of  the  Inquiry  by 
police,  the  nearest  Magistrate   empowered  to  hold  inquests  into  cause 
shall,  and,  in  any  other  case  mentioned  in  section  1 74,  clauses  ^^  death, 
(fl),  {b)  and  (c),  any  Magistrate  so  empowered  may,  hold  an 
inquiry  into  the  cause  of  death,  either  instead  of,  or  in  addition 

to,  the  investigation  held  by  the  police-officer ;  and,  if  he  does 
80,  he  shall  have  all  the  powers  in  conducting  it  which  he 
would  have  in  holding  an  inquiry  into  an  offence.  The  Ma- 
gistrate holding  such  an  inquiry  shall  record  the  evidence  taken 
by  him  in  connection  therewith  in  any  of  the  manners  herein- 
after prescribed  according  to  the  circumstances  of  the  case  *. 

Whenever  such  Magistrate  considers  it  expedient  to  make  Power  to 
an  examination  of  the  dead  body  of  any  person  who  has  been  corpse, 
already  interred,  in  order  to  discover  the  cause  of  his  death, 
the  Magistrate  may  cause  the  body  to  be  disinterred  and  ex- 
amined*. 

*  This  section  does  not  apply  to  the  *  But  he  need  not  draw  up  a  report 
Police  in  Madras,  sec.  1,  cl.  (c),  supra.      and  submit  it  to  the  District  Mngis- 

*  See  Penal  Code,  sec.  174.  trate,  3  Cal.  742;  and  such  a  report, 
'  See  Penal  Code,  sees.  179,  193,      if   made,  is    not  part   of  a  judicial 

and  8  Bom.  216,  10  Cal.  405.  proceeding. 
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PART    VI. 

PROCEEDINGS  IN  PROSECUTIONS. 


CHAPTER  XV. 

OF  THE  JUEISDICTION  OF  THE  CRIMINAL  COURTS  IN   INQUIRIES 
AND   TRIALS. 

A. — Place  of  Inquiry  or  Trial. 

Ordinary         177.  Every  offence  shall  ordinarily  be  inquired  into  and 
place  of  m-  ^j.[q^  jjy  g,  Court  within  the  local  limits  of  whose  iurisdiction 

quiry  and    _  -^  _  *• 

trial.  it  was  committed. 

Power  to        178.  Notwithstanding  anything  contained  in  section  177, 
to  be  t^r  ^^^  Local  Government  may  direct  that  any  cases  or  class  of 

in  different  cascs  committed  for  trial  in  any  district  may  be  tried  in  any 
Sessions       ci       •         t-v    •  • 
Divisions.    ^^Gssions  Division : 

Provided  that  such  direction  be  not  repugnant  to  any  direc- 
tion previously  issued  under  the  twenty-fourth  and  twenty- 
fifth  of  Victoria,  chapter  104,  section  15,  or  under  this  Code, 
section  ^26. 

Accused  179.  When  a  person  is  accused  of  the  commission  of  any 

^^j^g^       ofPence  by  reason  of  anything  which  has  been  done^,  and  of 

where  act    any  consequencc  which  has  ensued,  such  offence  may  be  in- 

where  con-  quired  into  or  tried  by  a  Court  within  the  local  limits  of  whose 

sequence     n'urisdiction  any  such  thing  has  been  done,  or  any,  such  con- 
ensues.       •'  11  '  J- 
sequence  has  ensued. 

Illustrations. 

(a)  A  is  wounded  within  the  local  limits  of  the  jurisdiction  of 
Court  X,  and  dies  within  the  local  limits  of  the  jurisdiction  of 
Court  Z.  The  offence  of  the  culpable  homicide  '^  of  ^  may  be 
inquired  into  or  tried  either  by  X  or  Z. 

(b)  A  is  wounded  within  the  local  limits  of  the  jurisdiction  of 
Court  X,  and  is  during  ten  days  within  the  local  limits  of 
the  jurisdiction  of  Courb  Y,  and  during  ten  days  more  within 

*  or  omitted,  see  sec.  4,  el.  (to),  supra,  p.  64.  '  Penal  Code,  sec.  299. 
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the  local  limits  of  the  jurisdiction  of  Court  Z^  unable  in  the  local 
limits  of  the  jurisdiction  of  either  Court  Y  or  Court  Z  to  follow 
his  ordinary  pursuits.  The  offence  of  tausing  grievous  hurt  ^  to 
A  may  be  inquired  into  or  tried  by  X,  Y  or  Z. 

(c)  A  is  put  in  fear  of  injury  within  the  local  limits  of  the 
jurisdiction  of  Court  X,  and  is  thereby  induced,  within  the  local 
limits  of  the  jurisdiction  of  Court  Y,  to  deliver  property  to  the 
i:)erson  who  put  him  in  fear.  The  offence  of  extortion  ''■  committed 
on  A  may  be  inquired  into  or  tried  either  by  X  or  Y. 

180.  When  an  act^  is  an  offence  by  reason  of  its  relation  to  Place  of 
any  other  act^  which,  is  also  an  offence,  or  which  would  be  an  ^-^q^J^ 
offence  if  the  doer  were  capable  of  committing  an  offence,  a  fence  by 
charge  of  the  first-mentioned  offence  may  be  inquired  into  or  relation  to 
tried  by  a  Com't  within  the  local  limits  of  whose  jurisdiction  ^^^^  °^' 
either  act  was  done. 

Illustrations. 

(a)  A  charge  of  abetment*  may  be  inquired  into  or  tried 
either  by  the  Court  within  the  local  limits  of  whose  jurisdiction 
the  abetment  was  committed,  or  by  the  Court  within  the  local 
limits  of  whose  jurisdiction  the  offence  abetted  was  committed®. 

(6)  A  charge  of  receiving  or  retaining  stolen  goods®  may  be 
inquired  into  or  tried  either  by  the  Court  within  the  local  limits 
of  whose  jurisdiction  the  goods  were  stolen,  or  by  any  Court  within 
the  local  limits  of  whose  jurisdiction  any  of  them  were  at  any  time 
dishonestly  received  or  retained. 

(c)  A  charge  of  wrongfully  concealing  a  person  known  to  have 
been  kidnapped ''  may  be  inquired  into  or  tried  by  the  Court  within 
the  local  limits  of  whose  jurisdiction  the  wrongful  concealing,  or  by 
the  Court  within  the  local  limits  of  whose  jurisdiction  the  kidnap- 
ping, took  place. 

181.  The  offence  of  being  a  thug  ^,  of  being  a  thug  and  Being  a 

committing  murder,  of  dacoity^,  of  dacoity  with  murder  1°,  }o^°g  to" 

of  having  belonged  to  a  gang  of  dacoits  ^^,  or  of  having » gang  of 

dacoits, 

*  Penal  Code,  sec.  320,  diction  over  foreigners  in  respect  of 

*  Ibid.,  sec.  383.  offences  committed  out  of  British  India, 
'^  or  omission,  sec.  4,  cl.  (w),  supra,       4  Bom.  H.  C,  Cr.Ca.38:  10  Bom.  186: 

p.  64.  I  Mad.  171 :  5  Mad.  23.    As  to  such 

*  Penal  Code,  sees.  107,  108,  offences  committed  by  subjects  of  Her 
'  But  where  a  foreign  subject  re-       Majesty,  see  sec.  188,  infra. 

sident  in  foreign  territory  instigated  *  Penal  Code,  sec.  410,  as  amended 

in  that  territory  the  commission  of  an  by  Act  VIII  of  1882,  sec.  4.     See  10 

offence,  which    was   in    consequence  Bom.  186. 

conmiitted  in  British  India,  it  was  held  '  Penal  Code,  sec.  368. 

that  he  was  not  amenable  to  the  juris-  "  Ibid.,  sees.  310,  311. 

diction  of  a  British  Cou^  established  '  Ibid.,  sec.  391. 

under  this  Code,  10  Bom.  H.  C.  356  ;  '"  Ibid.,  sec.  396. 

and  see  further  as  to  the  want  of  juris-  "  Ibid.,  sec.  400. 
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escaped 
from  cus- 
tody, etc. 

Criminal 
misap- 
propriation 
and  crimi- 
nal breach 
of  trost. 


Stealing. 


Place  of 
inquiry  or 
trial  where 
scene  of 
offence  is 
uncertain, 
or  not  in 
one  district 
only; 

or  where 
offence  is 
continuing, 

or  consists 
of  several 
acts. 

Offence 
committed 
on  a 
journey. 


Offences 

against 

Railway, 


escaped  from  custody  ^,  may  be  inquired  into  or  tried  by 
a  Court  within  the  local  limits  of  whose  jurisdiction  the 
person  charged  is. 

The  offence  of  criminal  misappropriation^  or  of  criminal 
breach  of  trust  ^  may  be  inquired  into  or  tried  by  a  Court 
within  the  local  limits  of  whose  jurisdiction  any  part  of  the 
property  which  is  the  subject  of  the  offence  was  received  by 
the  accused  person,  or  the  offence  was  committed. 

The  offence  of  stealing  anything*  may  be  inquired  into 
or  tried  by  a  Court  within  the  local  limits  of  whose  juris- 
diction such  thing  was  stolen  or  was  possessed  by  the  thief 
or  by  any  person  who  receives  or  retains  the  same  knowing 
or  having  reason  to  believe  it  to  be  stolen. 

182.  When  it  is  uncertain  in  which  of  several  local  areas 
an  offence  was  committed,  or 

where  an  offence  is  committed  partly  in  one  locaJ  area  and 
partly  in  another,  or 

where  an  offence  is  a  continuing  one*,  and  continues  to  be 
committed  in  more  local  areas  than  one,  or 

where  it  consists  of  several  acts  done  in  different  local 
areas, 

it  may  be  inquired  into  or  tried  by  a  Court  having  juris- 
diction over  any  of  such  local  areas. 

183.  An  offence  committed  whilst  the  offender  is  in  the 
course  of  performing  a  journey  or  voyage  may  be  inquired 
into  or  tried  by  a  Court  through  or  into  the  local  limits  of 
whose  jurisdiction  the  offender,  or  the  person  against  whom, 
or  the  thing  in  respect  of  which,  the  offence  was  committed, 
passed  in  the  course  of  that  journey  or  voyage^. 

184.  All  offences  against  the  provisions  of  any  law  for  the 
time  being  in  force  relating  to  Railways  '^,  Telegraphs  ^,  the 


*  Penal  Code,  sec.  224. 
'  Ibid.,  sees.  403,  404. 
'  Ibid.,  sees.  405-409. 

*  Ibid.,  sec.  378. 

»  The  Madras  High  Court  has  held 
that  an  offence  is  not  a  '  continuing 
one '  unless  a  British  Indian  Court  has 
jurisdiction  at  the  place  of  the  incep- 


tion of  the  offence.  Mad.  H.  C.  Pro., 
31  Oct.  1876,  cited  by  Henderson, 
p.  162. 

'  See  as  to  the  former  law  on  this 
subject,  25  Suth.  Cr.  45  :  i  Mad.  H.  C. 
193:  13  Ben.  Appx.  4. 

■'  Act  IV  of  1879. 

«  Act  I  of  1876. 
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Post-office  ^  or  Arms  and  Ammunition  ^  may  be  inquired  into  Telegraph, 
or  tried  in  a  Presidency-town^  whether  the  offence  is  stated  ^^^  Arms 
to  have  been  committed  within  such  town  or  not :  provided  Acts, 
that  the   offender   and  all   the  witnesses  necessary  for  his 
prosecution  are  to  be  found  within  such  town. 

185.  Whenever  any  doubt  arises  as  to  the  Court  by  which  High 
any   offence  should   under  the  preceding  provisions   of  this  decide,  in 
chapter  be  inquired  into  or  tried,  the  High  Court  within  case  of 

..  ......  doubt,  dis- 

the  local  limits  of  whose  appellate  criminal  jurisdiction  the  trict  where 
offender  actually  is  may  decide  by  which  Court  the  offence  1^-^^^^^  "[ 
shall  be  inquired  into  or  tried.  take  place. 

In  British  Burma^  when  the  offender  is  an  European 
British  subject  ^,  the  Recorder  of  Rangoon,  and  in  all  other 
cases  the  Judicial  Commissioner,  shall,  for  the  purposes  of 
this  section,  be  deemed  to  be  the  High  Court. 

186.  When  a  Presidency  Magistrate,   a  District  Magis-  Power  to 

trate,  a  Sub-divisional  Magistrate  or,  if  he  is  specially  em- J^^^^^g  ^y 

powered  in  this  behalf  by  the  Local  Government,  a  Magis-  warrant 

trate  of  the  first  class,  sees  reason  to  believe  that  any  person  committed 

within  the   local   limits    of   his    jurisdiction   has   committed  J'eyond 

...  .  .  .  .      'ocal  juns- 

without  such  limits  (whether  withm  or  without  British  India)  diction. 
an  offence  which  cannot,  under  the  provisions  of  sections  177 
to  1 84  (both  inclusive),  or  any  other  law  for  the  time  being 
in  force,  be  inquire^l  into  or  tried  within  such  local  limits, 
but  is  under  some  law  for  the  time  being  in  force  triable 
in  British  India,  such  Magistrate  may  inquire  into  the  offence 
as  if  it  had  been  committed  within  such  local  limits,  and 
compel  such  person  in  manner  hereinbefore  provided  to  appear 
before  him*,  and  send  such  person  to  the  Magistrate  having  Magis- 
jurisdiction  to  inquire  into  or  try  such  offence,   or,  if  such  procedure 
offence  is  bailable,  take  a  bond  with  or  without  sureties  for  on  arrest, 
his  appearance  before  such  Magistrate. 

When  there  are  more  Magistrates  than  one  having  such 
jurisdiction  and  the  Magistrate  acting  under  this  section 
cannot  satisfy  himself   as   to   the   Magistrate   to  or  before 

'  Act  XIV  of  1 866.  *  That  he  may  issue  process  from  a 

'  Act  XI  of  1878.  place  in  foreign  territory,  see  i  Bom. 

'  Sec.  4,  cl.  (m).  340. 
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whom  such  person  should  be  sent,  or  bound  to  appear,  the 
case  shall  be  reported  for  the  orders  of  the  High  Court. 

187.  If  the  person  has  been  arrested  under  a  warrant 
issued  under  section  i86  by  a  Magistrate  other  than  a  Presi- 
dency Magistrate  or  District  Magistrate,  such  Magistrate 
shall  send  the  person  arrested  to  the  District  Magistrate  to 
whom  he  is  subordinate,  unless  the  Magistrate  having  juris- 
diction to  inquire  into  or  try  such  offence  issues  his  warrant 
for  the  arrest  of  such  person,  in  which  case  the  persop  arrested 
shall  be  delivered  to  the  police-officer  executing  such  warrant, 
or  shall  be  sent  to  the  Magistrate  by  whom  such  warrant 
was  issued. 

If  the  offence  which  the  person  arrested  is  alleged  or  sus- 
pected to  have  committed  is  one  which  may  be  inquired  into 
or  tried  by  any  Criminal  Court  in  the  same  district  other 
than  that  of  the  Magistrate  acting  under  section  i86,  such 
Magistrate  shall  send  such  person  to  such  Court. 

188.  When  an  European  British  subject  ^  commits  an 
offence  in  the  dominions  of  a  Prince  or  State  in  India  in 
alliance  with  Her  Majesty,  or     • 

when  a  Native  Indian  subject  ^  of  Her  Majesty  commits 
an  offence  at  any  place  beyond  the  limits  of  British  India, 

he  may  be  dealt  with  in  respect  of  such  offence  as  if  it 
had  been  committed  at  any  place  within  British  India  at 
which  he  may  be  found  : 

Provided  that  no  charge  as  to  any  such  offence  shall  be 
ftiquired  into  in  British  India  imless  the  Political  Agent,  if 
there  be  one,  for  the  .territory  in  which  the  offence  is  alleged 
to  have  been  committed,  certifies  that,  in  his  opinion,  the 
charge  ought  to  be  inquired  into  in  British  India  : 

Provided  also  that  any  proceedings  taken  against  any 
person  under  this  section  which  would  be  a  bar  to  subse- 
quent proceedings  against  such  person  for  the  same  offence 


*  Sec.  4,  cl.  (m). 

'  i.e.  a  subject  of  Her  Majesty  bom 
or  naturalised  in  India  and  not  coming 
within  the  second  clause  of  the  de- 
finition of  '  European  British  subject,' 
sec.  4,  cl.  (m).  Merely  owning  land 
in  British  India  and  occasionally  re- 


siding in  British  India  does  not  make 
one  '  a  Native  Indian  subject,'  Panjiib 
Record,  1885,  p.i, cited  by  Henderson, 
p.  165.  For  cases  in  which  a  Native 
was  tried  under  the  corresponding  sec- 
tions of  Acts  XI  of  1872  and  XXI  of 
1879,  see  6  Bom.  622  :  2  All.  218. 
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if  such  offence  had  been  committed  in  British  India  shall  be 
a  bar  to  further  proceedings  against  him  under  the  Foreign 
Jurisdiction  and  Extradition  Act,  1879,  in  respect  of  the  same 
offence  in  any  territory  beyond  the  limits  of  British  India. 

189.  Whenever   any   such   offence  as   is    referred   to   in  Power  to 
section  188  is  being  inquired  into  or  tried,  the  Local  Govern-  copies  of 
ment  may,  if  it  thinks  fit,  direct  that  copies  of  depositions  deposi- 
made  or   exhibits  produced   before    the   Political  Agent  or  exhibits  to 
a  iudicial  officer  in  or  for  the  territory  in  which  such  offence  ]'^  received 
is  alleged  to  have  been  committed  shall  be  received  as  evidence  dence- 

by  the  Court  holding  such  inquiry  or  trial  in  any  case  in  which 
such  Court  might  issue  a  commission  for  taking  evidence  as  to 
the  matters  to  which  such  dep(5sitions  or  exhibits  relate. 

190.  In  sections  188  and  189    the   expression  ^  Political '  Political 
Agent'  means  and  includes —  gj^^ 

(a)  the  principal  officer  representing  the  British  Indian 
Government  in  any  territory  beyond  the  limits  of  British 
India  ; 

(b)  any  officer  in  British  India  'appointed  by  the  Governor 
General  in  Council,  or  the  Governor  in  Council  of  the  Presi- 
dency of  Fort  St.  George  or  Bombay,  to  exercise  all  or  any 
of  the  powers  of  a  Political  Agent,  under  the  Foreign  Juris- 
diction and  Extradition  Act,  1879,  for  any  territory  not 
forming  part  of  British  India. 

£. — Conditions  requisite  for  Initiation  of  Proceedings. 

191.  Except  as  hereinafter  provided,  any  Presidency  Magis-  Cognisance 
trate.   District   Magistrate,    Sub-divisional    Magistrate,   and  by  Magis- 
any  other  Magistrate  specially  empowered  in  this  behalf,  may  Urates. 
take  cognisance  of  ^  any  offence — 

(a)  upon  receiving  a  complaint  ^  of  facts  which  constitute 
such  offence; 

(Jj)  upon  a  police-report  of  such  facts ; 

(c)  upon  information  received  from  any  person  other  than 
a  police-officer,  or  upon  his  own  knowledge^  or  suspicion,  that 
such  offence  has  been  committed*. 

*  This,  of  course,  does  not  make  it  *  A  belief  founded  on  private  and 

optional  with  the  Magistrate  to  hear  anonymous  information  is  not '  know- 
a  complainant,  13  Cal.  334.  ledge,'  4  Ben.  Appx.  I. 

'  Sec.  4,  cl.  (a),  supra,  p.  61.  ♦  5  Ben.  274:  4  Cal.  713. 

K  a 
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The  Local  Government^  or  the  District  Magistrate  subject 
to  the  general  or  special  orders  of  the  Local  Government,  may- 
empower  any  Magistrate  to  take  cognisance  under  clause  [a)  or 
clause  (b)  of  offences  for  which  he  may  try  or  commit  for  trial. 

The  Local  Government  may  empower  any  Magistrate  of 
the  first  or  second  class  to  take  cognisance  under  clause  (c)  of 
offences  for  which  he  may  try  or  commit  for  trial. 

When  a  Magistrate  takes  cognisance  of  an  offence  under 
clause  [c),  the  accused,  or,  when  there  are  several  persons 
accused,  any  one  of  them,  shall  be  entitled  to  require  that  the 
case  shaU,  instead  of  being  tried  by  such  Magistrate,  be  either 
transferred  to  another  Magistrate  or  committed  to  the  Court 
of  Session  ^ 

Transfer  of  192.  Any  District  Magistrate  or  Sub-divisional  Magistrate 
Mao-ls-^  may  transfer  any  case,  of  which  he  has  taken  cognisance,  for 
trates.         inquiry  ^  or  trial  to  any  Magistrate  subordinate  ^  to  him  *. 

Any  District  Magistrate  may  empower  any  Magistrate  of 
the  first  class  who  has  taken  cognisance  of  any  case,  to  transfer 
it  for  inquiry  ^  or  trial  to  any  other  specified  Magistrate  in  his 
District  who  is  competent  under  this  Code  to  try  the  accused 
or  commit  him  for  trial ;  and  such  Magistrate  may  dispose  of 
the  ease  accordingly. 

Cognisance  193.  Except  as  otherwise  expressly  provided  by  this  Code  ^ 
by  Courte^  or  by  any  other  law  for  the  time  being  in  force,  no  Court  of 
Session.  Session  shall  take  cognisance  of  any  offence  as  a  Court  of 
original  jurisdiction,  unless  the  accused  has  been  committed  "^  to 
it  by  a  Magistrate  duly  empowered  in  that  behalf ''. 
Cases  to  be  Additional  Sessions  Judges  and  Joint  Sessions  Judges  shall 
Additional  ^^Y  ^^^^  cases  only  as  the  Local  Government  by  general  or 
and  Joint  special  Order  directs  them  to  try,  or  as  the  Sessions  Judge  of 
Judges;      ^^^  Division  makes  over  to  them  for  trial ^. 

'  Added  by  Act  III  of  1884,  sec.  2.  made,  see  the  Evidence  Act,  sec.  141, 

'  Not  preliminary  inquiry,  4  Mad.  cl.  (e). 

H.  C.  Appx.  xl.  ^  The  object  of  this  restriction  is  to 

^  See  sec.  17,  supra.  secure  to  the  prisoner  a  preliminary 

*  As  to  withdrawing  or  recalling  inquiry,  which  affords  him  an  op- 
cases  80  transferred,  see  sec.  528,  infra.  portunity  of  becoming  acquainted  with 

*  See  sees.  477,  480,  485.  the  circumstances  of  the  offence  im- 

*  1 3  Suth.  Cr.  1 7,  col,  1 :  4  Bom.  H.  puted  to  him,  and  enables  him  to 
C,  Cr.  Ca.  35.    As  to  the  presumption  make  his  defence,  3  Mad.  351. 

that  the  commitment  has  been  duly  *  Applications    under  chap,   xxxii. 
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Assistant  Sessions  Judges  shall  try  such  cases  only  as  the  by  Aa- 
Sessions  Judge  of  the  Division  by  general  or  special  order  ^'»**^* 
makes  over  to  them  for  trial.  Judges. 

194.  The  High  Court  may  take  cognisance  of  any  offence  Cognisance 
upon  a  commitment  made  to  it  in  manner  hereinafter  provided,  f^  offences 

Nothing  herein  contained  shall  be  deemed  to  affect  the  Court, 
provisions  of  any  letters  patent  granted  under  the  twenty- 
fourth  and  twenty-fifth  of  Victoria,  chapter  104. 

195.  No  Court  shall  take  cognisance — 

(a)  of  any  offence  punishable  under  sections  172  to  188^  Prosecu- 
(both  inclusive)  of  the  Indian  Penal  Code,  except  with  the  pre-  *o*'^e^'i)t8 
vious  sanction,  or  on  the  complaint,  of  the  public  servant  con-  of  lawful 
cerned  ^,  or  of  some  public  servant  to  whom  he  is  subordinate ;    of  public 

(b)  of  any  offence  punishable  under  section  193'^  194,  195*,  servants. 
196,  199,  300,  205,  206,  207,  208,  209,  2JO,  211^  or  228  of  ^^^^f^"' 
the  same  Code,  when  such  offence  is  committed  in,  or  in  certain  of- 
relation  to,  any  proceeding  in  any  Court,  except  with  the  against 
previous  sanction,  or  on  the  complaint,  of  such  Court,  or  of  P'^l'lic  i"^- 
some  other  Court  to  which  such  Court  is  subordinate; 

(c)  of  any  offence  described  in  section  463,  or  punishable  Prosecu- 
under  section  471,  475  or  476  of  the  same  Code,  when  such  ^^^^^^^ 
offence  has  been  committed  by  a  party  to  any  proceeding  in  offences 
any  Court  in  respect  of  a  document  given  in  evidence  in  such  d^u^^ts 
proceeding,  except   with   the   previous   sanction,   or  on   the  g^y^i^  i° 

evidence 

complaint,  of  such  Court,  or  of  some  other  Court  to  which 
such  Court  is  subordinate  ^. 

The  sanction  referred  to  in  this  section  may  be  expressed  in  Nature  of 


sanction 

shall,  so  far  as  practicable,  specify  the  Court  or  other  place  in 


general  terms,  and  need  not  name  the  accused  person'^:  but  it 

o  >  1  *  "  necessary 


cannot  therefore  be  referred  to  a  Joint  from  5  All.  36. 

Sessions  Judge,  9  Bom.  354.  *  6  Mad.  H.  C.  92  :  6  Suth.  Cr.  11 : 

*  As  to  the  offence  punishable  under  11    Suth.  Cr.    17.     Sanction    is    not 

the  Penal  Code,  sec.  185,  see  7  N.  W.  necessary  before  instituting  a  charge 

P.  132.  under  sec.  82  of  the  Registration  Act, 

'  These   words   must  be    read    in  11  Cal.  566. 

connection  with  sec.  476.     Where  a  *  6  All.  101. 

Court  is  acting  under  sec.  195  a  com-  *  6  All.  114. 

plaint  in  the  strict  sense  of  the  Code  •  In  this  clause  '  Court '  includes  a 

is  not  required,  7  All.  871.    A  com-  sub-registrar  acting  under  sec.  41  of 

plaint   directly  made  by  the  public  the  Reyistratiou  Act,  1877,  10  Mad. 

servant  is  quite  as  sufficient  as  his  154. 

sanction.     See  13  Cal.  270,  dissenting  'Marsh.  270:  7  Mad.  224. 


134 


THE   CODE   OF   CRIMINAL   PEOCEDUEE. 


which,  and  the  occasion  on  which,  the  offence  was  com- 
mitted^. 

TNTien  sanction  is  given  in  respect  of  any  offence  referred  to 
in  this  section,  the  Court  taking  cognisance  of  the  case  may 
frame  a  charge  of  any  other  offence  so  referred  to  which  is 
disclosed  by  the  facts. 

Any  sanction  given  or  refused  under  this  section  may  be 
revoked  or  granted  by  any  authority  to  which  the  authority 
giving  or  refusing  it  is  subordinate^;  and  no  such  sanction 
shall  remain  in  force  for  more  than  six  months  from  the  date 
on  which  it  was  given  ^. 

For  the  purposes  of  this  section,  every  Court,  other  than  a  Court 
of  Small  Causes,  shall  be  deemed  to  be  subordinate  only  to  the 
Court  to  which  appeals  from  the  former  Court  ordinarily  lie  *. 

The  Courts  of  Small  Causes  in  the  Presidency-towns  shall 
be  deemed  to  be  subordinate  to  the  High  Court,  and  every 
other  Court  of  Small  Causes  shall  be  deemed  to  be  subordinate 
to  the  Court  of  Session  for  the  Sessions  Division  within  which 
such  Court  is  situate. 

196.  No  Court  shall  take  cognisance  of  any  offence  punish- 


Ppoaecu- 

Bt»te-         able  under  Chapter  VI  of  the  Indian  Penal  Code,  except 


'  II  Bom.  H.  C.  34.  Ab  to  the 
object  of  the  sanction,  see  16  Sath. 
Cr.  37.  It  ought  alwaj?  to  be  in 
writing  and  attached  to  the  record ; 
bat  it  may  be  oral,  and  in  one  case  (5 
Bom.  H.  C.,  Or.  Ca.  38)  it  was  implied. 
Before  granting  the  sanction  the  Conrt 
most  satisfy  itself  that  an  offence  has 
been  committed,  7  Mad.  563  ;  bat  it 
need  not  hold  an  inquiry  as  to  all 
the  persons  implicated,  7  Mad.  324. 
See,  too,  sec.  476  infra,  and  6  All.  98, 
10 1 .  The  Court  granting  the  sanction 
should  specify  the  section  of  the  Penal 
Code  under  which  proceedings  are  to 
be  instituted,  6  All.  106.  A  sanction 
applied  for  after  the  termination  of 
the  proceedings  in  the  course  of  which 
the  offence  is  allied  to  have  been 
committed  ought  not  to  be  granted  un- 
less the  alleged  offender  had  had  notice 
of  the  application  and  an  opportunity 
of  being  heard,  10  Cal.  iioo. 

Under  sec.  537  infra  no  finding  etc. 
oan  be  reversed  or  altered  on  appeal 


or  revision  on  the  ground  that  the 
sanction  has  not  been  given,  nnless 
there  has  been  a  failure  of  justice. 
Objections  to  jurisdiction  on  the 
ground  of  want  of  sanction  should 
apparently  be  taken  at  the  trial,  7 
Mad.  H.  C.  58,  per  Holloway  J. 

'  Sec.  439,  infra ;  see  2  2  Suth.  Cr. 
II :  7  Mad.  314. 

^  This  means  that  a  Magistrate 
shall  not  take  cognisance  of  a  case 
under  a  sanction  which  is  more  than 
six  months  old,  not  that  the  whole 
prosecution  shall  be  completed  within 
that  period,  6  All.  45.  The  Court 
which  granted  a  sanction  which  has 
expired  by  efflux  of  time  may  grant  a 
fresh  sanction,  6  All.  45. 

*  A  District  Judge  has  therefore 
power  to  revoke  or  grant  a  sanction 
granted  or  refused  by  a  Subordinate 
Judge,  7  Mad.  314.  That  an  unsuc- 
cessful application  for  sanction  may 
be  no  ground  for  a  suit  for  malicious 
prosecution,  see  9  All.  59. 
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section  127,  or  punishable  under  section  394  a  of  the  same  offences,  or 
Code,  unless  upon  complaint  made   by  order  of,  or  under  lo^t^erv^  * 
authority  from,  the  Governor  General  in  Council,  the  Local 
Government,   or   some   officer   empowered  by  the   Governor 
General  in  Council  in  this  behalf^. 

197.  When  any  Judge  ^,  or  any  public  servant  ^  not  removable  Prosecu- 

f  rom  his  office  without  the  sanction  of  the  Government  of  judges  and 

India  or  the  Local  Government,  is  accused  as  such  Judffe  or  Public 

.  servants, 

public  servant  of  any  offence  ,  no  Court  shall  take  cognisance 

of  such  offence,  except  with  the  previous   sanction   of   the 

Government  having  power  to  order  his  removal,  or  of  some 

officer  empowered  in  this  behalf  by  such  Government,  or  of 

some  Court  or  other  authority  to  which  such  Judge  or  public 

servant  is  subordinate,  and  whose  power  to  give  such  sanction 

has  not  been  limited  by  such  Government. 

Such  Government  may  determine  the  person  by  whom,  and  Power  of 

the  manner  in  which,  the  prosecution  of  such  Judge  or  public  men/as  to 

servant  is  to  be  conducted,  and  may  specify  the  Court  before  prosecu- 

which  the  trial  is  to  be  held^. 

198.  No  Court  shall  take  cognisance  of  an  offence  falling  Breach  of 
under  Chapter  XIX  or  Chapter  XXI  of  the  Indian  Penal  defamation 
Code  or  vmder  sections  493  to  496  (both  inclusive)  of  the  a^^  of- 
same  Code,  except  upon  a  complaint  made  by  some  person  against 
aggrieved  by  such  offence.  marriage. 

199.  No  Court  shall  take  cognisance  of  an  offence  under  Adultery 
section  497  or  section  498  of  the  Indian  Penal  Code,  except  a'^maSed" 
ilpon  a  complaint  made  by  the  husband  of  the  woman  ^,  or,  in  woman, 
his  absence,  by  some  person  who  had  care  of  such  woman  on 

his  behalf  at  the  time  when  such  offence  was  committed. 

'  See  as  to  sec.  294  A,  British  Burma  cation,  9  Mad.  439,  8  Bom.  H.  C,  Cr. 

Gazette,  19  June,  1878.  Ca.  32,  where  a  judge  was  charged 

*  See  Penal  Code,  sec.  19.  with  using  defamatory  language  to  a 
'  See  Penal  Code,  sec.  21.     A  mu-  witness  during  the  trial  of  a  suit. 

nicipal    corporation    is  not  a   public  *  The  sanction    of    the    Governor 

servant  within  the  meaning  of  this  General  in    Council   is    required  to 

section,  3  Cal.  758.  prosecutions  for  acts  purporting  to  be 

*  2  Bom.  481  :  7  Bom.  H.  C,  Cr.  done  under  chapter  ix.  of  this  Code. 
Ca.  61,  and  a  Court  has  no  jurisdic-  See  sec.  132, 

tion    to  entertain    a  charge  against  *  24Suth.  Cr.  19:  5  All.  233.     He 

such  judge  or  public  servant  if  pre-  must,  even  though   he  be   a  minor, 

ferred  otherwise  than  in  accordance  make  the  complaint   himself,  unless 

with  such  detei-mination  and  specifi-  he  be  absent. 
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CHAPTER  XVI. 

OF    COMPLAINTS   TO    MAGISTEATES  ^. 

Examina-        200.  A  Magistrate  taking  cognisance  of  an  offence  on 

tion  of        complaint  shall  at  once  examine  the  complainant  upon  oath^, 

unit.  and  the  substance  of  the  examination  shall  be  reduced  to 

writing  and  shall  be  signed  by  the  complainant,  and  also  by 

the  Magistrate : 

Provided  as  follows — 

(a)  when  the  complaint  is  made  in  writing,  nothing  herein 
contained  shall  be  deemed  to  require  a  Magistrate  to  examine 
the  complainant  before  transferring  the  case  under  section  192: 
{b)  where  the  Magistrate  is  a  Presidency  Magistrate,  such 
examination  may  be  on  oath  or  not  as  the  Magistrate  in  each 
case  thinks  fit,  and  need  not  be  reduced  to  writing ;  but  the 
Magistrate  may,  if  he  thinks  fit,  before  the  matter  of  the 
complaint  is  brought  before  him,  require  it  to  be  reduced  to 
writing  : 

(c)  when  the  case  has  been  transferred  under  section  192 
and  the  Magistrate  so  transferring  it  has  already  examined 
the  complainant,  the  Magistrate  to  whom  it  is  so  transferred 
shall  not  be  bound  to  re-examine  the  complainant. 

Procedure       201.  If  the  complaint  has  been  made  in  writing  and  the 
by  Magia-   Magistrate  is  not  competent  to  take  coffnisanee  of  the  case,  he 

trate  not  ^  ^      .  °        ,  ' 

competent  shall  return   the   complaint  for  presentation  to   the  proper 

to  take       tribunal  with  an  endorsement  to  that  effect, 
cognisance 

V^^^^'      202.  If  the  Chief  .Presidency  Magistrate,  or  any  other 

ment  of      Presidency  Magistrate  whom  the  Local  Government  may  from 

prcKjess.       time  to  time  authorise  in  this  behalf,  or  any  Magistrate  of 

the  first  or  second  class,  sees  reason  to  distrust  the  truth  of 

a  complaint  of  an  offence  of  which  he  is  authorised  to  take 

cognisance,  he  may,  when  the  complainant  has  been  examined, 

record  his  reasons  for  distrusting  the  truth  of  the  complaint, 

and  may  then  postpone  the  issue  of  process  for  compelling 

the  attendance  of  the  person  complained  against,  and  either 

*  Sees.  200-209  should  be  read  to-  exercise  his  judgment  as  to  whether 
gether,  14  Cal.  141.  there  is  or  not  suflBcient  ground  for 

*  80  as  to  enable  the  Magistrate  to      proceeding. 
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inquire  into  the  case  himself  or  direct  a  previous  local  investi- 
gation to  be  made  by  any  officer  subordinate  to  such  Magistrate, 
or  by  a  police-officer,  or  by  such  other  person,  not  being  a  Magis- 
trate or  police-officer,  as  he  thinks  fit,  for  the  purpose  of  ascer- 
taining the  truth  or  falsehood  of  the  complaint  ^. 

If  such  investigation  is  made  by  some  person  not  being  a 
Magistrate  or  a  Police-officer,  he  shall  exercise  all  the  powers 
conferred  by  this  Code  on  an  officer  in  charge  of  a  police-station, 
except  that  he  shall  not  have  power  to  arrest  without  warrant. 

This  section  applies  to  the  police  in  the  towns  of  Calcutta 
and  Bombay  2. 

203.  The  Magistrate  before  whom  a  complaint  is  made  or  Dismissal 
to  whom  it  has  been  transferred  may  dismiss  the  complaint^  if,  ^i^^^' 
after  examining  the  complainant  *  and  considering  the  result 

of  the  investigation  (if  any)  made  under  section  203,  there  is 
in  his  judgment  no  sufficient  ground  for  proceeding^. 

CHAPTEK  XVII. 

OF    THE  COMMENCEMENT  OF  PROCEEDINGS  BEFORE  MAGISTRATES. 

204.  If,  in  the  opinion  of  a  Magistrate  taking  cognisance  issue  of 
of  an  offence,  there  is  sufficient  ground  for  proceeding,  and  P^°<^®^3- 
the  case  appears  to  be  one  in  which,  according  to  the  fourth 
column  of  the  second  schedule,  a  summons  should  issue  in  the 

first  instance,  he  ®  shall  issue  his  summons  for  the  attendance 
of  the  accused.  If  the  case  appears  to  be  one  in  which, 
according  to  that  column,  a  warrant  should  issue  in  the  first 
instance,  he  may  issue  a  warrant,  or,  if  he  thinks  fit,  a  sum- 
mons, for  causing  the  accused  to  be  brought  or  to  appear  at  a 
certain  time  before  such  Magistrate  or  some  other  Magistrate 
having  jurisdiction  '^. 

*  He  cannot  give  such  direction  for  recording  the.  magistrate's  reasons 
after  evidence  has  been  taken  for  the  for  the  dismissal  and  thus  enabling 
complainant  and  process  issued,  9  the  High  Court,  in  exercising  its 
Mad.  282.  revisional  powers,  to  consider  whether 

*  As  to  Madras,  see  sec.  I.  his  discretion  has  been  properly  exer- 
'  This  dismissal  does  not  amount  to       cised.     See  14  Cal.  140. 

anacquittalforthe  purposes  of  sec.403;  '  10  Ben.  Appx.  26. 

see  the  explanation  to  that  section.  '  As  to  process  to  compel  the  ap- 

*  and  recording  his  examination,  pearance  of  an  European  British  sub- 
3  Ben.  A'pp.  Jur.  Cr.  53.  ject  accused  of  an  offence,  see  sec.  445, 

"  This  section  should  have  provided       proviso. 
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Nothing  in  this  section  shall  be  deemed  to  affect  the  pro- 
visions of  section  90. 

Magistrate  205.  Whenever  a  Magistrate  issues  a  summons,  he  may, 
™*^g  with  ^  ^^  ^^^^  reason  so  to  do^,  dispense  with  the  personal  attend- 
personal      ance   of  the    accused,    and    permit  him   to   appear  by  his 

attendence      i      j      o 

of  accused,  pleader  . 

But  the  Magistrate  inquiring  into  or  trying  the  case  ^  may, 
in  his  discretion,  at  any  stage  of  the  proceedings,  direct 
the  personal  attendance  of  the  accused,  and,  if  necessary, 
enforce  such  attendance  in  manner  hereinafter  provided. 


CHAPTEE  XVIII. 


Power  to 
commit  for 
trial. 


OP   INQUIRY    INTO    CASES   TRIABLE    BY    THE    COURT    OF    SESSION 
OR   HIGH    COURT. 

206.  Any  Presidency  Magistrate,  District  Magistrate, 
Sub-divisional  Magistrate,  Magistrate  of  the  first  class,  or  any 
Magistrate  empowered  in  this  behalf  by  the  Local  Govern- 
ment may  commit  any  person  for  trial  to  the  Court  of  Session 
or  High  Court  for  any  offence  triable  by  such  Court  *. 

But  save  as  herein  otherwise  provided,  no  person  triable  by 
the  Court  of  Session  shall  be  committed  for  trial  to  the  High 
Court. 


207.  The  following  procedure  shall  be  adopted  in  inquiries 
before  Magistrates  where  the  case  is  triable  exclusively  by  a 


Procedure 
in  inqui- 
ries pre- 
paratory to  Court  of  Session  or  High  Court,  or,  in  the   opinion  of  the 

ment.          Magistrate,  ought  to  be  tried  by  such  Court. 


Taking  of       208.  The  Magistrate  shall,  when  the  accused  appears  or  is 

produced,    brought  before  him,  proceed  to  hear  the  complainant  (if  any), 

and  take  in  manner  hereinafter  provided  all  such  evidence 


*  As,  for  instance,  when  the  offence 
charged  is  bailable.  As  to  taking  a 
bond  binding  the  accused  to  appear, 
Bee  5  Bom.  H.  C,  Cr.  Ca.  64. 

'  Where  the  accused  is  a  pardak- 
nashin  woman  her  personal  attend- 
ance should  be  dispensed  with  until 
the  Magistrate  is  satisfied  that  she 
has  a  real  charge  to  answer,  6  All.  59  ; 


and  see  i  Ben.  Short  Notes,  v,  as  to 
such  women  giving  evidence  in 
palkis. 

^  not  the  Magistrate  issuing  the 
summons. 

*  3  Suth.  Cr.  50.  Powers  conferred 
under  this  section  convey  authority  to 
carry  into  effect  any  of  the  provisions 
of  chap,  xviii,  6  All.  477. 
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as  may  be  produced  in  support  of  the  prosecution  or  in  behalf 
of  the  accused,  or  as  may  be  called  for  by  the  Magistrate  ^. 

If  the  complainant  or  officer  conducting  the  prosecution  ^,  or  Process  for 
the  accused,  applies  to   the   Magistrate  to  issue  process  to  of  further" 
compel  the  attendance  of  any  witness  or  the  production  of  any  evidence, 
document  or  other  thing,  the  Magistrate  shall   issue   such 
process  vinless,  for  reasons  to  be  recorded,  he  deems  it  imneces- 
sary  to  do  so. 

Nothing  in  this  section  shall  be  deemed  to  require  a  Presi- 
dency Magistrate  to  record  his  reasons. 

209.  When  the  evidence  referred  to  in  section  208,  para-  When  ac- 
graphs  I  and  a,  has  been  taken,  and  he  has  examined  the  <^^^^^  per- 

"=*     ^  .  ,  ,  son  to  be 

accused  for  the  purpose  of  enabling  him  to  explain  any  discharged, 
circumstances  appearing  in  the  evidence  against  him^,  such 
Magistrate  shall,  if  he  finds  that  there  are  not  sufficient 
grounds  for  committing  the  accused  person  for  trial  *,  discharge^ 
him,  unless  it  appears  to  the  Magistrate  that  such  person 
should  be  tried  before  himself  ^  or  some  other  Magistrate,  in 
which  case  he  shall  proceed  accordingly. 

Nothing  in  this  section  shall  be  deemed  to  prevent  a 
Magistrate  from  discharging  the  accused  at  any  previous  stage 
of  the  case  if,  for  reasons  to  be  recorded  by  such  Magistrate, 
he  considers  the  charge  to  be  groundless. 

210.  When,  upon  such   evidence   being  taken  and  such  When 
examination  (if  an>y  being  made,  the  Magistrate  finds  that^^^^^®" 
there  are  sufficient  grounds  for  committing  the  accused  for  framed. 
triaP,  he  shall  frame  a  charge^  under  his  hand,  declaring  with 

what  offence  the  accused  is  charged. 

As  soon  as  the  charge  has  been  framed,  it  shall  be  read  and  Charge  to 

be  ex- 

*  As  to  remands,  see  11  Ben.  Appx.      see  10  Cal.  85. 

18:6  Mad.  63, 69 :  and  sec.  344,  infra.  ^  The  question  is  whether  the  pros- 

*  As  to  the  duty  of  the  prosecution  ecutiou  has  made  out  a  primd  facie 
to  call  witnesses,  see  8  Cal.  121:  to  case  against  the  accused,  and  such 
Cal.  1070.  case  arises  where  credible  witnesses 

'  Sec.  343  infra,  and  see  i  Ben.  S.  make  statements,  which,  if  believed, 

N.  xvi.  would  sustain  a  conviction,  11  Bom. 

.    *  5  All.  161,  per  Mahm6d  J.  373.    Compare  11  &  13  Vic.  c.  43,  s. 

*  As  to  the  eflFect  of  a  discharge,  35,  3  All.  37. 

see  6  Bom.  376  (suit  for  malicious  *  8  Bom.  3oo.    As  to  joint  charges 

prosecution),  and  sec.  403  infra.  where  there  has  been  a  riot  and  fight 

*  As  to  officers  invested  under  between  two  bodies  of  men,  see  8 
sec.  34,  trying  cases  under  sec.  309,  Suth.  Cr.  47 ;  9  Suth.  Cr.  33. 
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plained,      explained  to  the  accused  and  a  copy  thereof  shall,  if  he  so 

furnished,    requires,  be  given  to  him  free  of  cost. 

to  accused.      211.    The  accused  shall  be  required  at  once  to  give  in, 

List  of  orally  or  in  writino^,  a  list  of  the  persons  (if  any)  whom  he 
witnesses  .     ''  °  .  .  ^  ^  .         / ' 

for  defence  Wishes  to  be  summoned  to  give  evidence  on  his  trial, 
on  trial.  rpj^g  Magistrate  may,  in  his  discretion,  allow  the  accused 

list.  ^   gi\&   in   any  further   list   of   witnesses   at   a   subsequent 

time;  and,  where  the  accused  is  committed  for  trial  before 
the  High  Court,  nothing  in  this  section  shall  be  deemed  to 
preclude  the  accused  from  giving,  at  any  time  before  his 
trial,  to  the  Clerk  of  the  Crown  a  further  list  of  the  persons 
whom  he  wishes  to  be  summoned  to  give  evidence  on  such 
trial. 
Power  of  212.  The  Magistrate  may,  in  his  discretion,  summon  and 
Magistrate  examine  any  witness  named  in  any  list  given  in  to  him  under 

amine  such  section  211. 

witnesses.  .  ,  .... 

Order  of  213.  When  the  accused  on  being  required  to  give  in  a  list 
commit-  imdcr  section  2 1 1  has  declined  to  do  so,  or  when  he  has  given 
in  such  list  and  the  witnesses  (if  any)  included  therein  whom 
the  IMagistrate  desires  to  examine  have  been  summoned  and 
examined  under  section  2i2,  the  Magistrate  may  make  an 
order  committing  the  accused  for  trial  by  the  High  Court  or 
the  Court  of  Session  (as  the  case  may  be),  and  (unless  the 
Magistrate  is  a  Presidency  Magistrate)  shall  also  recoixi  briefly 
the  reasons  for  such  commitment. 

Person  214.  If  any  person  (not  being  an  European  British  subject) 

charged  jg  accused  before  a  Magistrate  other  than  a  Presidency  Maffis- 
outside  P    ^       •  -1  «.  ••1-1 

Presi-         trate  of   having  committed   an   offence   conjointly  with  an 

dency-  European  British  subiect  who  is  about  to  be  committed  for 
towns  ^  «' 

jointly  trial,  or  to  be  tried,  before  the  High  Court  on  a  similar  charge 
pean  Bri-  arising  out  of  the  same  transaction,  and  the  Magistrate  finds 
tish  sub-     that  there  are  sufficient  grounds  for  committing  the  accused 

for  trial,  he  shall  commit  him  for  trial  before  the  High  Court, 

and  not  before  the  Court  of  Session  ^. 

commit^  215.  A  Commitment  once  made  under  section  213  or  section 
ments  214  by  a  competent  Magistrate  can  be  quashed  by  the  High 
ai 3  or  314.  Court  only,  and  only  on  a  point  of  law  ^. 

*  As  to  the  place  of  trial,  see  infra,  sec.  336.        *  6  Mad.  372  :  6  All.  98. 
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216.  When  the  accused  has  given  in  any  list  of  witnesses  Summons 
under  section   an    and  has   been  committed  for  trial,   the  j^^g^g^'f^j. 
Magistrate   shall   summon    such   of   the   witnesses    included  defence 
in  the  list  as  have  not   appeared  before  himself,  to  appear  cused  is 
before  the  Court  to  which  the  accused  has  been  committed  ^ :    committed. 

Provided  that  where  the  accused  has  been  committed  to 
the  High  Court,  the  Magistrate  may,  in  his  discretion,  leave 
such  witnesses  to  be  summoned  by  the  Clerk  of  the  Crown, 
and  such  witnesses  may  be  summoned  accordingly: 

Provided  also  that  if  the  Magistrate  thinks  that  any  wit-  Eefusal  to 
ness  is  included  in  the  list  for  the  purpose  of  vexation  or  yn'^^gg. 
delay  ^,  or  of  defeating  the  ends  of  justice,  the  Magistrate  may  sary  wit- 

I16S3   llulcSS 

require  the  accused  to  satisfy  him  that  there  are  reasonable  deposit 
grounds  for  believing  that  the  evidence  of  such  witness  is  J^ade. 
material,  and,  if  he  is  not  so  satisfied,  may  refuse  to  summon 
the  witness  ^  (recording  his  reasons  for  such  refusal),  or  may 
before  summoning  him  require  such  sum  to  be  deposited  as 
such  Magistrate  thinks  necessary  to  defray  the  expense  of 
obtaining  the  attendance  of  the  witness. 

217.  Complainants  and  witnesses  for  the  prosecution  and  Bond  of 
defence,  whose  attendance   before  the  Court  of   Session   or  ants^and  * 
High  Court  is  necessary,  and  who  appear  before  the  Magis-  witnesses. 
trate,  shall  execute  before  him  bonds  binding  themselves  to 

be  in  attendance  when  called  upon  at  the  Court  of  Session 

or  High  Court,  to  prosecute  or  to  give  evidence,  as  the  case 

may  be. 

If  any  complainant  or  witness  refuses  to  attend  before  the  Detention 

Court  of  Session  or  High  Court,  or  to  execute  the  bond  above  ^^  custody 
.  ...  1°  c*s®  <^f 

directed,  the  Magistrate  may  detain   him  in  custody  until  refusal  to 

he  executes  such  bond,  or  until  his  attendance  at  the  Court  to*execute 

of  Session  or  High  Court  is  required,  when  the  Magistrate  ^ond. 

shall  send  him  in  custody  to  the  Court  of  Session  or  High 

Court,  as  the  case  may  be. 

218.  When  the  accused  is  committed  for  trial,  the  Magis-  Commit- 
trate  shall  issue  an  order  to  such  person  as  may  be  appointed  ""®?*  ^^f° 
by  the  Local  Government  in  this  behalf,  notifying  the  com-  fied. 

*  6  Cal.  714.  »  3  Cal.  573,  per  Jackson  J. 

=•  8  All.  668 :  4  Mad.  H.  C.  81. 
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mitment^,  and  stating  the  offence  in  the  same  form  as  the 

charge,  imless  the  Magistrate  is  satisfied  that  such  person 

is  already  aware  of  the  commitment  and  the  form  of  the 

charge ; 

Charge  and  shall  send  the  charge,  the  record  of  the  inquiry  and 

forwarded  ^^7  weapon  or  other  thing  which  is  to  be  produced  in  evi- 

to  High      dence,  to  the  Court  of  Session  or  (where  the  commitment 

Court  or       .  . 

Com-t  of     IS  made  to  the  High  Court)  to  the  Clerk  of  the  Crown  or 

Sesaion.  other  ofiicer  appointed  in  this  behalf  by  the  High  Court. 
English  When  the  commitment  is  made  to  the  High  Court  and 
to  be  for-  any  part  of  the  record  is  not  in  English,  an  English  trans- 
warded  to  lation  of  such  part  shall  be  forwarded  with  the  record. 

^"  '  219.  The  Magistrate  may  summon  and  examine  supple- 

Bummon  mentary  witnesses  after  the  commitment  and  before  the  com- 
suppiemen-  menccment  of  the  trial,  and  bind  them  over  in  manner  here- 

tary  wit-       .  ... 

nesses.        inbefore  provided  to  appear  and  give  evidence. 

Such  examination  shall,  if  possible,  be  taken  in  the  presence 
of  the  accused,  and,  where  the  Magistrate  is  not  a  Presidency 
Magistrate,  a  copy  of  the  evidence  of  such  witnesses  shall, 
if  the  accused  so  require,  be  given  to  him  free  of  cost. 

Custody  of  220.  Until  and  diiring  the  trial,  the  Magistrate  shall, 
pending  subjcct  to  the  provisions  of  this  Code  regarding  the  taking 
trial.  of  bail,  commit  the  accused,  by  warrant,  to  custody. 


CHAPTER  XIX. 

OF   THE    CHARGE. 

Form  of  Charges. 

Charge  to  221.  Every  charge  under  this  Code  shall  state  the  offence 

fence.  with  which  the'accused  is  charged. 

Specific  If  the  law  which  creates  the  offence  gives  it  any  specific 

offence^suf-  ii3.me,  the  offence  may  be  described  in  the  charge  by  that 

ficient  de-  name  only. 

jj^,^     '  If  the  law  which  creates  the  offence  does  not  give  it  any 

stated  specific  name,  so  much  of  the  definition  of  the  offence  must 

*  See  form  of  notice,  Sched.  "V,  No.  27. 
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be  stated  as  to  give  the  accused  notice  of  the  matter  with  where  of- 
which  he  is  charged.  _  J-;,^- 

The  law  and  section  of  the  law  against  which  the  offence  name, 
is  said  to  have  been  committed  shall  be  mentioned  in  the 
charge^. 

The  fact  that  the  charge  is  made  is  equivalent  to  a  state-  What  im- 
ment  that  every  legal  condition  required  by  law  to  constitute  ^^j.„^^ 
the  offence  charged  was  fulfilled  in  the  particular  case  ^. 

In  the  Presidency-towns  the  charge  shall  be  written  in  Language 
English ;  elsewhere  it  shall  be  written  either  in  English  or  °  °  ^^^®" 
in  the  language  of  the  Court. 

If  the  accused  has  been  previously  convicted  of  any  offence,  Previous 
and  it  is  intended  to  prove  such  previous  conviction  ^  for  the  ^hen'to^'be 
purpose  of  affecting  the  punishment  which  the  Court  is  com-  set  out. 
petent  to  award,  the  fact,  date  and  place  of   the  previous 
conviction  shall  be  stated  in  the  charge.     If  such  statement 
is  omitted,  the  Court  may  add  it  at  any  time  before  sentence 

is  passed. 

Illustrations. 

(a)  A  is  charged  with  the  murder  of  B.  This  is  equivalent  to  a 
statement  that  A' a  act  fell  within  the  definition  of  murder  given  in 
sectiona  299  and  300  of  the  Indian  Penal  Code  ;  that  it  did  not 
fall  within  any  of  the  general  exceptions  of  the  same  Code  ;  and 
that  it  did  not  fall  within  any  of  the  five  exceptions  to  section  300, 
or  that,  if  it  did  fall  within  Exception  i,  one  or  other  of  the  three 
provisos  to  that  exception  applied  to  it. 

{b)  A  is  charged,  u-^der  section  326  of  the  Indian  Penal  Code, 
with  vohmtarily  causing  grievous  hurt  to  B,  by  means  of  an 
instrument  for  shooting.  This  is  equivalent  to  a  statement  that 
the  case  was  not  provided  for  by  section  335  of  the  Indian  Penal 
Code,  and  that  the  general  exceptions  did  not  apply  to  it. 

(c)  A  is  accused  of  murder,  cheating,  theft,  extortion,  adultery 
or  criminal  intimidation,  or  using  a  false  property-mark.  The 
charge  may  state  that  A  committed  murder,  or  cheating,  or  theft, 
or  extortion,  or  adultery  or  criminal  intimidation,  or  that  he  used 
a  false  property-mark,  without  reference  to  the  definitions  of  those 
crimes  contained  in  the  Indian  Penal  Code ;  but  the  sections  under 
which  the  ofi'ence  is  punishable  must,  in  each  instance,  be  referred 
to  in  the  charge. 

*  The  Madras   High  Court  ruled  For  forms  of  charges,  see  Sched.  V. 

in  1881,   that  when  the  accused  is  No.  28. 

liable    to    be    punished    under    the  '  See  the  Evidence  Act,  sec.  105. 

Whipping  Act,  the  charge  must  state  '  See  sec.  310,  infra, 
the  liability,  5  Mad.  158. 
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(d)  A  is  charged,  under  section  184  of  the  Indian  Penal  Code, 
with  intentionally  obstructing  a  sale  of  property  offered  for  sale  by 
the  lawful  authority  of  a  public  servant.  The  charge  should  be  in 
those  words. 

Particulars      222.  The  cbarge  shall  contain  such  particulars  as  to  the 

as  to  time,  ^- ^^^g  ^^^  place  of  the  alleged  offence,  and  the  person  (if  any) 

person.        against  whom,  or  the  thing  (if  any)  in  respect  of  which,  it 

was  committed,  as  are  reasonably  sufficient  to  give  the  accused 

notice  of  the  matter  with  which  he  is  charged^. 

When  223.  When  the  nature  of  the  case  is  such  that  the  par- 

co^itthig  ticulars  mentioned  in  sections  221  and  222  do  not  give  the 
offence  accused  sufficient  notice  of  the  matter  with  which  he  is 
stated.        charged,  the  charge  shall  also  contain  such  particulars  of  the 

manner  in  which  the  alleged  offence  was  committed  as  will 

be  sufficient  for  that  purpose. 

lUicstrations. 

(a)  A  is  accused  of  the  theft  of  a  certain  article  at  a  certain  time 
and  place.  The  charge  need  not  set  out  the  manner  in  which  the 
theft  was  effected, 

(6)  A  is  accused  of  cheating  B  at  a  given  time  and  place.  The 
charge  must  set  out  the  manner  in  which  A  cheated  B. 

(c)  A  is  accused  of  giving  false  evidence  at  a  given  time  and 
place.  The  charge  must  set  out  that  portion  of  the  evidence  given 
by  A  which  is  alleged  to  be  false. 

(d)  A  is  accused  of  obstructing  B,  a  public  servant,  in  the 
discharge  of  his  public  functions  at  a  given  time  and  place.  The 
charge  must  set  out  the  manner  in  which  A  obstructed  B  in  the 
discharge  of  his  functions. 

(e)  A  is  accused  of  the  murder  of  .5  at  a  given  time  and 
place.  The  charge  need  not  state  the  manner  in  which  A  mur- 
dered B. 

{f)  A  is  accused  of  disobeying  a  direction  of  the  law  with 
intent  to  save  B  from  punishment.  The  charge  must  set  out  the 
disobedience  charged  and  the  law  infringed. 


Words  in 
charge 
taken  in 
sense  of 
law  under 
which 
ofience  is 
punishable. 


224.  In  every  charge  words  used  in  describing  an  offence 
shall  be  deemed  to  have  been  used  in  the  sense  attached  to 
them  respectively  by  the  law  imder  which  such  offence  is 
punishable. 


*  Accuracy  and  certainty  in  stating 
the  offence  are  more  especially  re- 
quired where  the  accused  is  sought 
to   be  implicated  for  acts  not  com- 


mitted by  himself,  but  by  others  with 
whom  he  was  in  company,  11  Cal. 
108,  II  Cal.  106 :  and  see  6  All.  304, 
per  Straight  J. 
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225.  No  error  in  stating  either  the  offence  or  the  par-  EflRect  of 
ticulars  required  to  be  stated  in  the  charge,  and  no  omission  ®""°'^' 
to  state  the  offence  or  those  particulars,  shall  be  regarded 

at  any  stage  of  the  case  as  material,  unless  the  accused  was 
misled  by  such  error  or  omission  ^. 

Illustrations. 

(a)  A  is  charged,  under  Bection  242  of  tlie  Indian  Penal  Code, 
with  '  having  been  in  possession  of  counterfeit  coin,  having  known 
at  the  time  when  he  became  possessed  thereof  that  such  coin  was 
counterfeit/  the  word  '  fraudulently'  being  omitted  in  the  charge. 
Unless  it  appears  that  A  was  in  fact  misled  by  this  omission,  the 
error  shall  not  be  regarded  as  material. 

(6)  A  is  charged  with  cheating  B,  and  the  manner  in  which 
he  cheated  B  is  not  set  out  in  the  charge,  or  is  set  out  incorrectly. 
A  defends  himself,  calls  witnesses,  and  gives  his  own  account  of  the 
transaction.  The  Court  may  infer  from  this  that  the  omission  to 
set  out  the  manner  of  the  cheating  is  not  material. 

(c)  A  is  charged  with  cheating  B,  and  the  manner  in  which 
he  cheated  B  is  not  set  out  in  the  charge.  There  were  many 
transactions  between  A  and  B,  and  A  had  no  means  of  knowing  to 
which  of  them  the  charge  referred,  and  offered  no  defence.  The 
Coui-t  may  infer  from  such  facts  that  the  omission  to  set  out  the 
manner  of  the  cheating  was,  in  this  case,  a  material  error. 

{d)  A  is  charged  with  the  murder  of  Khoda  Baksh  on  the  21st 
January,  1882.  In  fact,  the  murdered  person's  name  was  Haidar 
Baksh,  and  the  date  of  the  murder  was  the  20th  January,  1882. 
A  was  never  charged  with  any  murder  but  one,  and  had  heard  the 
inquiry  before  the  Magistrate,  which  referred  exclusively  to  the 
case  of  Haidar  Baksh.  The  Court  may  infer  from  these  facts  that 
A  was  not  misled,  and  that  the  error  in  the  charge  was  immateiial. 

(e)  A  was  charged  with  murdering  Haidar  Baksh  on  the  20th 
January,  1882,  and  Khoda  Baksh  (who  tried  to  arrest  him  for  that 
murder)  on  the  21st  January,  1882.  When  charged  for  the 
murder  of  Haidar  Baksh,  he  was  tried  for  the  murder  of  Khoda 
Baksh.  The  witnesses  present  in  his  defence  were  witnesses 
in  the  case  of  Haidar  Baksh.  The  Court  may  infer  from  this  that 
A  was  misled,  and  that  the  error  was  material. 

226.  When   any  person   is   committed   for   trial  without  Procedure 
a  charge  2,  or  with  an  imperfect  or  erroneous  charge,  the  Court,  ment  with- 
er, in  the  case  of  a  High  Court,  the  Clerk  of  the  Crown,  °"*  ''.^f^® 
may  frame  a  charge,  or  add  to  or  otherwise  alter  ^  the  charge,  imperfect 

*  See  sees.  332  and  237,  infra.  Sessions  Judge  or  Clerk  of  the  Crown  * 

'  These  words  apply,  not  only  to  a       may  think  the  prisoner  ought  to  be 

case  in  which  there  is  no  charge  at       tried  for,  8  Bom.  200. 

all,  but  also  to  a  case  in  which  there  '  with  due  caution,  see  6  Bom.  H. 

is  no  charge  of  such  an  offence  as  the       C,  Cr.  76. 

VOL.  II.  L 
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Court  may 

alter 

charge. 


When  trial 
may  pro- 
ceed im- 
mediately 
after  al- 
teration. 


When  new 
trial  may 
be  directed, 
or  trial 
suspended. 


Stay  of 
proceed- 
ings if  pro- 
secution of 
offence  in 
altered 
charge  re- 
quire sanc- 
tion. 

Recall  of 

witnesses 

when 

charge 

altered. 


Effect  of 
material 
error. 


as  the  case  may  be,  having  regard  to  the  rules  contained  in 
this  Code  as  to  the  form  of  charges. 

227.  Any  Court  may  alter  ^  any  charge  at  any  time  before 
judgment  is  pronounced,  or,  in  the  case  of  trials  before  the 
Court  of  Session  or  High  Court,  before  the  verdict  ^  of  the  jury 
is  returned  or  the  opinions  of  the  assessors  are  expressed. 

Every  such  alteration  shall  be  read  and  explained  to  the 
accused. 

228.  If  the  charge  framed  or  alteration  made  under  section 
226  or  section  227  is  such  that  proceeding  immediately  with 
the  trial  is  not  likely,  in  the  opinion  of  the  Court,  to  prejudice 
the  accused  in  his  defence  or  the  prosecutor  in  the  conduct  of 
the  case,  the  Court  may,  in  its  discretion,  after  such  charge  or 
alteration  has  been  framed  or  made,  proceed  with  the  trial  as 
if  the  new  or  altered  charge  had  been  the  original  charge. 

229.  If  the  new  or  altered  charge  is  such  that  proceeding 
immediately  with  the  trial  is  likely,  in  the  opinion  of  the 
Court,  to  prejudice  the  accused  or  the  prosecutor  as  aforesaid, 
the  Court  may  either  direct  a  new  trial  or  adjourn^  the  trial 
for  such  period  as  may  be  necessary. 

230.  If  the  offence  stated  in  the  new  or  altered  charge 
is  one  for  the  prosecution  of  which  previous  sanction  is 
necessary,  the  case  shall  not  be  proceeded  with  until  such 
sanction  is  obtained,  imless  sanction  has  been  already  obtained 
for  a  prosecution  on  the  same  facts  as  those  on  which  the 
new  or  altered  charge  is  founded. 

231.  Whenever  a  charge  is  altered  by  the  Court  after  the 
commencement  of  the  trial,  the  prosecutor  and  the  accused 
shall  be  allowed  to  recall  or  re-summon,  and  examine  with 
reference  to  such  alteration,  any  witness  who  may  have  been 
examined  *. 

232.  If  any  Appellate  Court,  or  the  High  Court  in  the 
exercise  of  its  powers  of  revision  or  of   its   powers   under 


*  This  authorises  the  Court  to 
make  to  some  specific  charge  an 
addition  in  the  nature  of  an  alter- 
ation ;  but  not  to  add  a  new  charge, 
8  Bom.  210,  211  ;  and  see  3  Mad.  351. 

'i.e.  the  final  verdict  which  the 
Judge  would  be  bound  to  record,  8 


Bom.  211. 

'  3  Mad.   351. 

*  In  sees.  226-231  the  word 
'charge'  has  the  meaning  which  it 
has  in  the  rest  of  the  body  of  the 
Code,  viz.  statement  of  a  specific 
offence,  8  Bom.  209, 
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Chapter  XXVII,  is  of  opinion  that  any  person  convicted  of 
an  offence  was  misled  in  his  defence  by  the  absence  of  a  charge 
or  by  an  error  in  the  charge,  it  shall  direct  a  new  trial  to  be 
had  upon  a  charge  framed  in  whatever  manner  it  thinks  fit. 

If  the  Court  is  of  opinion  that  the  facts  of  the  case  are  such 
that  no  valid  charge  could  be  preferred  against  the  accused  in 
respect  of  the  facts  proved,  it  shall  quash  the  conviction. 
Illustrations. 

A  is  convicted  of  an  oiFence  under  section  196  of  the  Indian 
Penal  Code,  upon  a  charge  which  omits  to  state  that  he  knew  the 
evidence  which  he  corruptly  used  or  attempted  to  use  as  true  or 
genuine  was  false  or  fabricated.  If  the  Court  thinks  it  probable 
that  A  had  such  knowledge,  and  that  he  was  misled  in  his  defence 
by  the  omission  from  the  charge  of  the  statement  that  he  had  it,  it 
shall  direct  a  new  trial  upon  an  amended  charge  ;  but  if  it  appears 
probable  from  the  proceedings  that  A  had  no  such  knowledge,  it 
shall  quash  the  conviction. 

Joinder  of  Charges. 

233.  For  every  distinct  offence  of  which  any  person  is  Separate 
accused  there  shall  be  a  separate  charge,  and  every  such  charge  distinct 
shall  be  tried  separately^,  except  in  the  cases  mentioned  ino^eiic^s- 
sections  234,  235,  236  and  239^. 

Illustration. 
A  is  accused  of  a  theft  on  one  occasion,  and  of  causing  grievous 
hurt  on   another   occasion.     A   must   be  separately  charged  and 
separately  tried  for  the  theft  and  the  causing  grievous  hurt '. 

234.  When  a  person  is  accused  of  more  offences  than  one  Three  of- 

of  the  same  kind*    committed  within  the  space  of  twelve  ^®"°®*?^, 
'  ^  same  kind 

months  from  the  first  to  the  last  of  such  offences,  he  may  be  within  a 
charged  with,  and  tried  at  one  trial  for,  any  number  of  them  b^^h^tgd 
not  exceeding  three.  together. 

Offences  are  of  the  same  kind  when  they  are  punishable 

*  The  mind  of  the  Court  might  be         '  10  Bom.  124. 

prejudiced  against  the  prisoner  if  he  *  Not  necessarily  against  one  and 

were  tried  in  one  trial  upon  different  the  same  person,  9  Cal.  373  (on  the 

charges  resting  on  different  evidence,  corresponding    section   of  Act  X  of 

7  All.  177.  1872),   dissenting  from   4  All.   147. 

*  A  charge  containing  alternative  See  7  All.  174,  where  dishonest  mis- 
charges  of  perjury  is  not  a  charge  of  appropriations  by  a  postmaster  of 
two  offences,  but  of  one,  13  Ben.  324  :  moneys  paid  to  him  by  different  per- 
10  Cal.  937.  See  the  form,  Sched.  V.  sons  for  money-orders  were  held  to 
No.  28,  ii  (4),  and  7  All.  44.    But  see  be  *  of  the  same  kind.' 

10  Bom.  124. 

L  2 
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I.— Trial 
for  more 
than  one 
offence. 


II.— Of- 
fence fall- 
ing within 
two  defini- 
tions. 


III.— Acts 

constitu- 
ting one 
offence, 
but  consti- 
tuting 
when  com- 
bined a 
different 
offence. 


with  the  same  amount  of  punishment  under  the  same  section 
of  the  Indian  Penal  Code^,  or  of  any  special  or  local  law. 

235.  I- — If,  in  one  series  of  acts  so  connected  together  as 
to  form  the  same  transaction,  more  offences  than  one  are 
committed  by  the  same  person,  he  may  be  charged  with,  and 
tried  at  one  trial  for,  every  such  offence^. 

II. — If  the  acts  alleged  constitute  an  offence  falling  within 
two  or  more  separate  definitions  of  any  law  in  force  for  the 
time  being  by  which  offences  are  defined  or  punished,  the 
person  accused  of  them  may  be  charged  with  and  tried  at  one 
trial  for  each  of  such  offences. 

III. — If  several  acts,  of  which  one  or  more  than  one  would 
by  itself  or  themselves  constitute  an  offence,  constitute  when 
combined  a  different  offence,  the  person  accused  of  them  may 
be  charged  with  and  tried  at  one  trial  for  the  offence  constituted 
by  such  acts  when  combined,  or  for  any  offence  constituted  by 
any  one,  or  more,  of  such  acts  ^. 

Nothing  contained  in  this  section  shall  affect  the  Indian 

Penal  Code,  section  71  *. 

Illitstrations. 
to  paragraph  I — 

(a)  A  rescues  B,  a  person  in  lawful  custody,  and  in  so  doing 
causes  grievous  hurt  to  C,  a  constable  in  whose  custody  B  was. 
A  may  be  charged  with,  and  tried  for,  offences  under  sections  225 
^^^  333  of  the  Indian  Penal  Code. 

(6)  A  commits  house-breaking  by  day  with  intent  to  commit 
adultery,  and  commits,  in  the  house  so  entered,  adultery  with  B's 
wife.  A  may  be  separately  charged  with,  and  convicted  of,  offences 
under  sections  454  and  497  of  the  Indian  Penal  Code. 

(c)  A  entices  B,  the  wife  of  C,  away  from  C,  with  intent  to 
commit  adultery  with  B,  and  then  commits  adultery  with  her. 
A  may  be  separately  charged  with,  and  convicted  of,  offences  under 
sections  498  and  491  of  the  Indian  Penal  Code. 

(d)  A  has  in  his  possession  several  seals  knowing  them  to 
be  counterfeit  and  intending  to  use  them  for  the  purpose  of 
committing  several  forgeries  punishable  under  section  466  of  the 
Indian  Penal  Code.  A  may  be  separately  charged  with,  and 
convicted  of,  the  possession  of  each  seal  under  section  473  of  the 
Indian  Penal  Code. 

*  See  8  Cal.  450,  634.  235,  sub-sec.  iii,  'the  offender  shall 

*  7  All.  29  (dissenting  from  6  All.  not  be  punished  with  a  more  severe 
I2i)  :  II  Cal.  349:   12  Cal.  495.  punishment   then    the   Court  which 

^12  Cal.  495.  tries  him  could  award  for  any  one 

*  which    provides    that    in    cases       of  such  offences.' 
falling  under  the  Cr.  Pr.  Code,  sec. 
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(e)  With  Intent  to  cause  injury  to  B,  A  institutes  a  criminal 
proceeding  against  him,  knowing  that  there  is  no  just  or  lawful 
ground  for  such  proceeding ;  and  also  falsely  accuses  B  of  having 
committed  an  offence,  knowing  that  there  is  no  just  or  lawful 
ground  for  such  charge.  A  may  he  separately  charged  with,  and  con- 
victed of,  two  offences  under  section  2 1 1  of  the  Indian  Penal  Code. 

(/)  A,  with  intent  to  cause  injury  to  B,  falsely  accuses  him 
of  having  committed  an  offence,  knowing  that  there  is  no  just 
or  lawful  ground  for  such  charge.  On  the  trial,  A  gives  false 
evidence  against  B,  intending  thereby  to  cause  B  to  be  convicted  of  a 
capital  offence.  A  may  be  separately  charged  with,  and  convicted 
of,  offences  under  sections  211  and  194  of  the  Indian  Penal  Code. 

{g)  A,  with  six  others,  commits  the  offences  of  rioting,  grievous 
hurt,  and  assaulting  a  public  servant  endeavouring  in  the  discharge 
of  his  duty  as  such  to  suppress  the  riot.  A  may  be  separately 
charged  with,  and  convicted  of,  offences  under  sections  147,  325 
and  1 5  2  of  the  Indian  Penal  Code  \ 

(/i)  A  threatens  B,  C  and  D  at  the  same  time  with  injury  to 
their  persons  with  intent  to  cause  alarm  to  them.  A  may  be 
separately  charged  with,  and  convicted  of,  each  of  the  three 
offences  under  section  506  of  the  Indian  Penal  Code. 

The  separate  charges  referred  to  in  Illustrations  (a)  to  (/») 
respectively  may  be  tried  at  the  same  time. 

to  paragraph  II — 

(t)  A  wrongfully  strikes  B  with  a  cane.  A  may  be  separately 
charged  with,  and  convicted  of,  offences  under  sections  352  and 
323  of  the  Indian  Penal  Code. 

{j)  Several  stolen  sacks  of  corn  are  made  over  to  A  and  B,  who 
know  they  are  stolen  property,  for  the  purpose  of  concealing  them. 
A  and  B  thereupon  voluntarily  assist  each  other  to  conceal  the 
sacks  at  the  bottom  of  a  grain-pit.  A  and  B  may  be  separately 
charged  with,  and  convicted  of,  offences  under  sections  411  and  414 
of  the  Indian  Penal  Code. 

{k)  A  exposes  her  child  with  the  knowledge  that  she  is  thereby 
likely  to  cause  its  death.  The  child  dies  in  consequence  of  such 
exposure.  A  may  be  separately  charged  with,  and  convicted  of, 
offences  under  sections  317  and  304  of  the  Indian  Penal  Code. 

{J)  A  dishonestly  uses  a  forged  document  as  genuine  evidence,  in 
order  to  convict  B,  a  public  servant,  of  an  offence  under  section  167 
of  the  Indian  Penal  Code.  A  may  be  separately  charged  with,  and 
convicted  of,  offences  under  sections  471  (read  with  466)  and  196 
of  the  same  Code. 

to  paragraph  III — 

(«i)  A  commits  robbery  on  B^  and,  in  doing  so,  voluntarily  causes 
hurt  to  him.  A  may  be  separately  charged  with,  and  convicted  of, 
offences  under  sections  323,  392  and  394  of  the  Indian  Penal  Code. 

'  The  convictions  here  referred  to  tained  under  sec.  149  of  the  Penal 
'relat^  especially  to  convictions  ob-      Code,'  7  All.  761. 
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Where  it  is 
doubtful 
what  of- 
fence has 
been  com- 
mitted. 


When  a 
person  is 
charged 
with  one 
offence,  he 
can  be  con- 
victed of 
another. 


When  of- 
fence 
proved  in- 
cluded in 
offence 
charged. 


236.  If  a  single  act  or  series  of  acts  is  of  such  a  nature 
that  it  is  doubtful  which  of  several  offences  the  facts  which 
can  be  proved  will  constitute,  the  accused  may  be  charged 
with  having  committed  all  or  any  of  such  offences,  and  any 
number  of  such  charges  may  be  tried  at  once ;  or  he  may  be 
charged  in  the  alternative  with  having  committed  some  one  of 
the  said  offences  ^. 

Illustration. 
A  is  accused  of  an  act  which  may  amount  to  theft,  or  receiving 
stolen  property,  or  criminal  breach  of  trust  or  cheating.  He  may 
be  charged  with  theft,  receiving  stolen  property,  criminal  breach  of 
trust  and  cheating,  or  he  may  be  charged  with  having  committed  theft, 
or  receiving  stolen  property,  or  criminal  breach  of  trust  or  cheating. 

237.  If,  in  the  case  mentioned  in  section  236,  the  accused 
is  charged  with  one  offence,  and  it  appears  in  evidence  that  he 
committed  a  different  offence  for  which  he  might  have  been 
charged  under  the  provisions  of  that  section,  he  may  be  con- 
victed of  the  offence  which  he  is  shown  to  have  committed, 
although  he  was  not  charged  with  it  ^. 

Illustration. 
A  is  charged  with  theft.  It  appears  that  he  committed  the 
offence  of  criminal  breach  of  trust,  or  that  of  receiving  stolen 
goods.  He  may  be  convicted  of  criminal  breach  of  trust,  or  of 
receiving  stolen  goods  (as  the  case  may  be),  though  he  was  not 
charged  with  such  offence. 

238.  ^Vlien  a  person  is  charged  with  an  offence  consisting 
of  several  particulars,  a  combination  of  some  only  of  which 
constitutes  a  complete  minor  offence,  and  such  combination  is 
proved  but  the  remaining  particulars  are  not  proved,  he  may 
be  convicted  of  the  minor  offence,  though  he  was  not  charged 
with  it^. 

When  a  person  is  charged  with  an  offence  and  facts  are 
proved  which  reduce  it  to  a  minor  offence,  he  may  be  convicted 
of  the  minor  offence  although  he  is  not  charged  with  it*. 

Nothing  in  this  section  shall  be   deemed  to  authorise  a 


*  This  section,  like  the  correspond- 
ing section  (455)  of  the  Code  of  1873, 
refers,  not  to  cases  in  which  the  facts 
are  doubtful,  but  to  cases  in  which 
the  application  of  the  law  to  the 
facts  are  doubtful,  7  N.W.  P.  137. 


•  8  Bom.  200. 

'  For  decisions  on  the  correspond- 
ing section  (457)  of  the  Code  of  1872, 
see  3  Cal.  189  and  5  Cal.  871. 

*  I  Bom.  50. 
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conviction  of  any  offence  referred  to  in  section  198  or  section 

199  when  no  complaint  has  been  made  as  required  by  that 

section. 

Illustrations. 

(a)  A  is  charged,  under  section  407  of  the  Indian  Penal  Code, 
with  criminal  breach  of  trust  in  respect  of  property  entrusted  to 
him  as  a  carrier.  It  appears  that  he  did  commit  criminal  breach 
of  trust  under  section  406  in  respect  of  the  property,  but  that  it 
was  not  entrusted  to  him  as  a  carrier.  He  may  be  convicted 
of  criminal  breach  of  trust  under  section  406. 

(6)  A  is  charged  under  section  325  of  the  Indian  Penal  Code 
with  causing  grievous  hurt.  He  proves  that  he  acted  on  grave  and 
sudden  provocation.  He  may  be  convicted  under  section  335  of 
that  Code  ^ 

239.  When  more  persons  than  one  are  accused  of  the  same  What  per- 
offence,  or  of  different  offences  committed  in  the  same  trans-  te'chTrged 
action,  or  when  one  person  is   accused  of  committing  any  jointly, 
offence,  and  another  of  abetment  of,  or  attempt  to  commit, 

such  offence,  they  may  be  charged  and  tried  together  or 
separately,  as  the  Court  thinks  fit;  and  the  provisions  con- 
tained in  the  former  part  of  this  chapter  shall  apply  to  all 

such  charges. 

Illustrations. 

(a)  A  and  B  are  accused  of  the  same  murder.  A  and  B  may  be 
charged  and  tried  together  for  the  murder. 

(6)  A  and  B  are  accused  of  a  robbery,  in  the  course  of  which  A 
commits  a  murder  with  which  B  has  nothing  to  do.  A  and  B  may 
be  tried  together  on  a  charge,  charging  both  of  them  with  the 
robbeiy,  and  A  alon«  with  the  murder. 

(c)  A  and  B  are  both  charged  with  a  theft,  and  B  is  charged 
with  two  other  thefts  committed  by  him  in  the  course  of  the 
same  transaction.  A  and  B  may  be  both  tried  together  on  a- 
charge,  charging  both  with  the  one  theft,  and  B  alone  with  the  two 
other  thefts  '^. 

240.  When  more  charges  than  one  are  made  against  the  With- 
same  person,  and  when  a  conviction  has  been  had  on  one  or  remaininc 
more  of  them,  the  complainant,  or  the  officer  conducting  the  charges  on 
prosecution^,  may,  with  the  consent  of  the  Court,  withdraw  the  on  one  of 
remaining  charge  or  charges,  or  the  Court  of  its  own  accord  several 

*  23  Sath.  Or.  61.  5  All.  17.     So  where  A  and  B  are 

'  But  where  A  and  B  are  accused  of  members  of  opposing  factions  in  a  riot, 

giving  false  evidence  in  the  same  pro-  6  Cal.  96. 

oeeding  they  should  be  tried  separ-  '  S«e  sec.  495,  infra. 

ately,  11  Suth.  Or.  i6:  10  Cal.  405: 
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may  stay  the  inquiry  into^  or  trial  of,  such  charge  or  charges. 
Such  withdrawal  shall  have  the  effect  of  an  acquittal  on  such 
charge  or  charges,  unless  the  conviction  be  set  aside,  in  which 
case  the  said  Court  (subject  to  the  order  of  the  Court  setting 
aside  the  conviction)  may  proceed  with  the  inquiry  into  or  trial 
of  the  charge  or  charges  so  withdrawn^. 


Procedure 
in  sum- 
mons- 
cases. 

Substance 
of  accusa- 
tion to  be 
stated. 


Conviction 
on  ad- 
mission of 
truth  of 
accusation. 


Procedure 
when  no 
such  ad- 
mission is 
made. 


CHAPTER  XX. 

OF    THE    TRIAL    OF    SUMMONS-CASES    BY   MAGISTRATES. 

241.  The  following  procedure  shall  be  observed  by  Magis- 
trates in  the  trial  of  summons-cases  ^. 

242.  When  the  accused  appears^  or  is  brought  before  the 
Magistrate,  the  particulars  of  the  offence  of  which  he  is 
accused  shall  be  stated  to  him,  and  he  shall  be  asked  if  he  has 
any  cause  to  show  why  he  should  not  be  convicted ;  but  it 
shall  not  be  necessary  to  frame  a  formal  charge. 

243.  If  the  accused  admits  that  he  has  committed  the 
offence  of  which  he  is  accused,  his  admission  shall  be  recorded 
as  nearly  as  possible  in  the  words  used  by  him  * ;  and  if  he 
shows  no  sufficient  cause  why  he  should  not  be  convicted,  the 
Magistrate  shall  convict  him  accordingly. 

244.  If  the  accused  does  not  make  such  admission,  the 
Magistrate  shall  proceed  to  hear  the  complainant  (if  any),  and 
take  all  such  evidence  as  may  be  produced  in  support  of  the 
prosecution^,  and  also  to  hear  the  accused  and  take  all  such 
evidence®  as  he  produces  in  his  defence'^. 


*  Compare  sec.  424. 

*  i.  e.  cases  relating  to  offences  not 
punishable  with  death,  transporta- 
tion, or  imprisonment  for  more  than 
six  months,  sec.  4,  cl.  {t).  Where 
there  are  two  distinct  charges  against 
the  same  person  arising  out  of  the 
same  facts,  and  one  is  a  summons-case 
and  the  other  a  warrant-case,  the 
mode  of  trial  should  be  that  applicable 
to  the  greater  of  the  two  charges,  i.  e. 
the  case  should  be  tried  as  a  war- 
rant-case, II  Cal.  92,  per  Wilson  J. 

'  As  to  excusing  his  personal  at- 
tendance, see  sec.  205. 


*  Where  he  tenders  a  written  de- 
fence the  Magistrate  need  not  ex- 
amine him  personally,  16  Suth.  Cr.  63. 

*  As  to  the  duty  of  the  prosecution 
to  call  witnesses  able  to  give  material 
evidence,  and  the  inference  which  may 
be  drawn  if  they  are  not  called,  see 
8  Cal.  121  :  10  Cal.  1070. 

*  A  conviction  by  a  Magistrate  who 
has  refused  to  examine  a  witness  for. 
mally  tendered  by  the  accused  is  il- 
legal, 4  Ben.  Appx.  77. 

''  As  to  the  memorandum  of  the 
substance  of  the  evidence,  see  sec.  355^ 
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The  Magistrate  may,  if  he  thinks  fit,  on  the  application  o£ 
the  complainant  or  accused,  issue  process  to  compel  the  attend- 
ance o£  any  witness  or  the  production  of  any  document  or 
other  thing". 

The  Magistrate  may,  before  summoning  any  witness  on  such 
application,  require  that  his  reasonable  expenses,  incurred  in 
attending  for  the  purposes  of  the  trial,  be  deposited  in  Court  ^. 

245.  If  the  Magistrate  upon  taking  the  evidence  referred  AcquittaL 
to  in  section  244  and  such  further  evidence  (if  any)  as  he  may, 

of  his  own  motion,  cause  to  be  produced,  and  (if  he  thinks  fit) 
examining  the  accused,  finds  the  accused  not  guilty,  he  shall 
record  an  order  of  acquittal  ^. 

If  he  finds  the  accused  guilty,  he  shall  pass  sentence  upon  Sentence. 
him  according  to  law  ^. 

246.  A  Magistrate  may,  under  section  243  or  section  245,  Finding 
convict  the  accused  of  any  offence  triable  under  this  chapter  ^^^Jo^"*^ 
which  from  the  facts  admitted  or  proved  he  appears  to  have  plaint  or 
committed,  whatever  may  be  the  nature  of  the  complaint  or 
summons. 

247.  If  the  summons  has  been  issued  on  complaint  *,  and  Non-ap- 
upon  the   day  appointed  for  the  appearance  of  the  accused  of  (.oj^f 
or  any  day  subsequent  thereto  to  which  the  hearing  may  be  plainant. 
adjourned  the  complainant  does  not  appear^,  the  Magistrate 

shall,  notwithstandiiig  anything  hereinbefore  contained,  acquit 
the  accused^,  unless  for  some  reason  he  thinks  proper  to  adjourn 
the  hearing  of  the  case  to  some  other  day  '^. 

'  Where  the  complainant  fails  to  *  7  Mad.  213,  The  Magistrate  need 

make   such   deposit,    the  Magistrate  not  wait  till  the  Court  is  about  to  close 

deals  with  the  case  on  the  evidence  for  the  day  to  give  the  absent  com- 

before  him,  5  Mad.  160.  plainant  an  opportunity  of  appearing, 

*  As  to  making  an  order  for  com-  7  Mad.  356. 

pensation  against  the  complainant,  see  ^  or  to  a  later  hour  on  the  same 

sec.  250,  infra,  5  Mad.  381  ;  10  Bom.  day,  7  Mad.  356.     The  order  for  ad- 

199.  journment  should  ordinarily  be  made 

*  He  must  pass  some  sentence,  if  in  the  presence  and  hearing  of  the 
only  a  nominal  one,  4  Mad.  H.  C,  parties,  and  if  the  complainant  does 
Rulings,  Ixvi.  not  appear  on  the  day  or  at  the  hour 

*  See  supra,  sec.  4,  cl.  (a).  to  which  the  case  is  adjourned,  the 

*  As  to  dismissal  where  he  does  Magistrate  may  acquit  the  accused, 
appear  and  is  examined,  see  sec.  203,  22  Suth.  Cr.  40. 

supra. 
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With- 
drawal of 
complaint. 


248.  If  a  complainant  ^,  at  any  time  before  a  final  order  is 
passed  in  any  case  under  this  chapter,  satisfies  the  Magistrate 
that  there  are  sufiicient  grounds  for  permitting  him  to 
withdraw  his  complaint  ^^  the  Magistrate  may  permit  him 
to  withdraw  the  same^,  and  shall  thereupon  acquit  the  ac- 
cused. 


Power  to 
stop  pro- 
ceedings 
when  no 
complain- 
ant. 


249.  In  any  case  instituted  otherwise  than  upon  complaint, 
a  Presidency  Magistrate,  a  Magistrate  of  the  first  class,  or, 
with  the  previous  sanction  of  the  District  Magistrate,  any 
other  Magistrate,  may,  for  reasons  to  be  recorded  by  him, 
stop  the  proceedings  at  any  stage  without  pronouncing  any 
judgment  either  of  acquittal  or  conviction,  and  may  thereupon 
release  the  accused. 


Frivolous 
or  vexa- 
tious com- 
plaints. 


250.  If,  in  any  case  instituted  upon  complaint  *,  a  Magis- 
trate acquits  the  accused  under  section  245  or  section  347,  and 
is  of  opinion  that  the  complaint  was  frivolous  or  vexatious^,  he 
may,  in  his  discretion,  by  his  order  of  acquittal,  direct  the 
complainant  ^  to  pay  to  the  accused,  or  to  each  of  the  accused 


'  In  cases  of  contempt  of  the  law- 
ful authority  of  a  public  servant  the 
'complainant'  must  be  deemed  the 
public  servant  whose  authority  has 
been  resisted,  and  without  whose 
sanction  the  offender  cannot  be  pro- 
secuted, and  not  the  person  injured 
by  the  resistance,  2  Bom.  653.  Of 
course  where  a  judge  acting  judicially 
is  '  complainant '  he  is  not  subject  to 
the  penalty  provided  by  sec.  250  ;  i 
Bom.  176. 

*  It  will  be  remembered  that  this 
chapter  refers  only  to  summons-cases, 
6  Mad.  316.  As  to  compounding 
offences,  see  sec.  345  and  10  Cal.  551. 

^  And  the  District  Magistrate  can- 
not revive  a  charge  which  a  Deputy 
Magistrate  has  allowed  to  be  with- 
drawn, 25  Suth.  Cr.  64  :    10  Cal.  551. 

*  A  case  instituted  by  the  police  on 
a  complaint  to  them  is  not '  instituted 
upon  complaint'  within  the  meaning 
of  this  section,  6  All.  96  :  7  Mad.  563. 
And  as  the  chapter  refers  only  to 
Bummons-cases,   compensation    under 


this  section  cannot  be  given  in  war- 
rant-cases :  see  i  Bom.  H.  C.  181  : 
6  Mad.  316  :  7  Suth.  Or.  11,  is.  O 
course  the  power  conferred  by  sec. 
250  is  not  confined  to  complaints  of 
offences  under  the  Penal  Code,  4 
N.  W.  P.  94.  As  '  complaint '  means 
an  allegation  that  some  person  has 
committed  an  '  offence  '  (sec.  4,  cl.  a, 
supra)  no  compensation  can  be  given 
under  this  section  for  an  act,  such  as 
illegal  seizure  of  cattle  under  colour  of 
the  Cattle  Trespass  Act,  1871,  which 
has  not  been  made  an  *  offence '  by 
that  Act  or  otherwise,  9  Mad.  102. 

*  Where  the  complaint  is  well- 
founded  as  regards  the  accused  A  and 
frivolous  as  regards  the  accused  B, 
compensation  may  be  directed  to  be 
paid  to  B,  5  Mad.  381.  Where  the 
complaint  is  both  frivolous  and  false,  the 
award  of  compensation  for  its  frivolity 
does  not  preclude  the  Magistrate  from 
sanctioning  a  prosecution  for  making 
a  false  complaint,  Mad.  H.  C.  Pro.,  13 
N0V.1875,  cited  by  Henderson,  p.  238. 
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where  there  are  more  than  one,  such  compensation,  not  ex- 
ceeding' fifty  rupees  ^,  as  the  Magistrate  thinks  fit  ^. 

The  sum  so  awarded  shall  be  recoverable  as  if  it  were  a  fine  ^ :  Recovery 
provided  that,  if  it  cannot  be  realised,  the  imprisonment  to  be  aation. 
awarded  shall  be  simple,  and  for  such  term,  not  exceeding 
thirty  days,  as  the  Magistrate  directs  *. 

At  the  time  of  awarding  compensation  in  any  subsequent 
civil  suit  relating  to  the  same  matter,  the  Court  shall  take 
into  account  any  sum  paid  or  recovered  as  compensation  under 
this  section. 


CHAPTEK   XXI. 

OF    THE   TRIAL   OF   WARHANT-CASES    BY   MAGISTRATES. 

251.  The  following  procedure  shall  be  observed  by  Magis-  Procedure 
trates  in  the  trial  of  warrant-cases  *.  raiit-^ses 

252.  When  the  accused  appears^  or  is  brought  before  a  Evidence 
Magistrate,  such  Magistrate  shall  proceed'^  to  hear  the  com-  ^y^^^*'^**' 
plainant  (if  any)  and  take  all  such  evidence^  as  may  be  produced 

in  support  of  the  prosecution  ^. 

The  Magistrate  shall  ascertain,  from  the  complainant  or 
otherwise,  the  names  of  any  persons  likely  to  be  acquainted 
with  the  facts  of  the  case  and  to  be  able  to  give  evidence  for 
the  prosecution,  and  shall  summon^"  to  give  evidence  before 
himself  such  of  them  as  he  thinks  necessary. 

253.  If  upon  taking  all  the  evidence  referred  to  in  section  Discharge 
35a,  and  making  such  examination  (if  any)  of  the  accused  as  "^  accused, 
the  Magistrate  thinks  necessary,  he  finds  that  no  case  against 

•  Where  there  are  (e.  g.)  three  ac-  or  imprisonment   for   more  than   six 

cused  persons  against  each  of  whom  months.      Where    the    complainant 

the  complaint  is  frivolous,  the  Magis-  makes  against  the  same  person  two 

trate  may  award  in  the  whole  Rs.  1 50,  charges,    one    a    summons-case,    the 

i.e.  Rs.  50  to  each,  14  Suth.  Cr.  75.  other  a  wan-ant-case,  the  procedure 

'  There  is  no  appeal  from  an  order  must  be  under  chap,  xxi ;  11  Cal.  91. 
tinder  this  section.  •  Sec.  340. 

'  Sees.  386,  387,  infra.  ''  But  see  sec.  253,  par.  2. 

'  See  form,  Sched.  V.  No.  30.  "  Sees.  353-357. 

•i.e.   cases    relating    to   offences         •  3  Cal.  389  :  2  All.  447. 
punishable  with  death,  transportation,         "  See  form,  Sched.  V.  No.  31. 
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Charge  to 
be  framed 
when  of- 
fence ap- 
pears 
proved. 


Plea. 


Defence. 


Process  for 
compelling 
production 
of  evidence 
at  instance 
of  accused. 


the  accused  has  been  made  out  which  if  uurebutted  would 
warrant  his  conviction,  the  Magistrate  shall  discharge  him  ^. 

Nothing  in  this  section  shall  be  deemed  to  prevent  a  Magis- 
trate from  discharging  the  accused  at  any  previous  stage  of 
the  case  if,  for  reasons  to  be  recorded  by  such  Magistrate,  he 
considers  the  charge  to  be  groundless  ^. 

254.  If,  when  such  evidence  and  examination  have  been  taken 
and  made,  the  Magistrate  is  of  opinion  that  there  is  ground  for 
presuming  that  the  accused  has  committed  an  offence^  tiiable 
imder  this  chapter,  which  such  Magistrate  is  competent  to  try, 
and  which,  in  his  opinion,  could  be  adequately  punished  by 
him,  he  shall  frame  in  writing  a  charge  against  the  accused. 

255.  The  charge  shall  then  be  read  and  explained  to  the 
accused,  and  he  shall  be  asked  whether  he  is  guilty  or  has 
any  defence  to  make. 

If  the  accused  pleads  guilty*,  the  Magistrate  shall  record 
the  plea^,  and  may  in  his  discretion  convict  him  thereon. 

256.  If  the  accused  refuses  to  plead  or  does  not  plead, 
or  claims  to  be  tried,  he  shall  be  called  upon  to  enter  upon 
his  defence  and  to  produce  his  evidence,  and  shall,  at  any 
time  while  he  is  making  his  defence^,  be  allowed  to  recall  and 
cross-examine  any  witness  for  the  prosecution  present  in  the 
Court  or  its  precincts  '^. 

If  the  accused  puts  in  any  wa-itten  statement,  the  Magis- 
trate shall  file  it  with  the  record. 

257.  If  the  accused  applies^  to  the  Magistrate  to  issue  any 
process  for  compelling  the  attendance  of^any  witness  (whether 
he  has  or  has  not  been  previously  examined  in  the  ease)  for 
the   purposes   of   examination   or    cross-examination,   or  the 

'  The  discharge  is  not  final  like  an 
acquittal,  5  Suth.  Cr.  58.  "Where  a 
subordinate  Magistrate  has  improperly 
discharged  a  prisoner  and  no  further 
evidence  is  procurable,  the  District 
Magistrate  should  refer  the  proceed- 
ings to  the  High  Court,  i  Cal.  282 : 
10  Cal.  1027 :  6  Mad.  25.  As  to 
reviving  the  proceedings  where  further 
evidence  has  been  disclosed,  see  2 
Cal.  405. 

^  10  Cal.  67. 

'  not    necessarily  the    offence   ex- 


pressly charged,  5  Bom.  H.  C,  Cr.  Ca. 
100. 

*  An  admission  which  does  not  ad- 
mit all  the  elements  of  the  charge 
is  not  a  plea  of  guilty  to  the  charge, 
see  7  Cal.  96  :  25  Suth.  Cr.  23,  col.  2. 

*  The  plea,  not  merely  a  narrative 
of  what  occuiTed  and  of  the  statements 
made  by  the  prisoner,  7  Cal.  96. 

'  even  after  the  case  for  the  pro- 
secution is  closed. 
^  See  also  sec.  357. 

*  at  any  time. 


CHAPTER   XXII.      OP    SUMMARY   TRIALS.  1 57 

production  of  any  document  or  other  tiling,  the  Magistrate 
shall  issue  such  process  unless  he  considers  that  such  applica- 
tion should  be  refused  on  the  ground  that  it  is  made  for  the 
purpose  of  vexation  or  delay,  or  for  defeating  the  ends  of 
justice.     Such  ground  shall  be  recorded  by  him  in  writing. 

The  Magistrate  may,  before  summoning  any  witness  on  such 
application,  require  that  his  reasonable  expenses  incurred  in  ' 
attending  for  the  purposes  of  the  trial  be  deposited  in  Court. 

258.  If  in  any  case  under  this  chapter  in  which  a  charge  Acquittal, 
has  been  framed  the  Magistrate  finds  the  accused  not  guilty, 

he  shall  record  an  order  of  acquittal. 

If  in  any  such  case  the  Magistrate  finds  the  accused  guilty,  Conviction, 
he  shall  pass  sentence  npon  him  according  to  law  ^. 

259.  When   the  proceedings  have   been   instituted  upon  Absence 
complaint  and  upon  any  day  fixed  for  the  hearing  of  the  case  piainant. 
the  complainant  is  absent  and  the  offence  may  be  lawfully 
compounded  ^,  the  Magistrate  may,  in  his  discretion,  notwith- 
standing anything  hereinbefore  contained,  at  any  time  before  " 
the  charge  has  been  framed,  discharge  the  accused^. 

CHAPTER  XXII. 

OF    SUMMARY    TRIALS. 

260.  Notwithstanding  anything  contained  in  this  Code,      Power  to 

( 1 )  the  District  ]Magistrate,  manly. 

(2)  any  Magistrate  of  the  first  class  specially  empowered 
in  this  behalf  by  the  Local  Government*,  and 

(3)  any  Bench  of  Magistrates  invested  with  the  powers 

'  He  must  pass  some  sentence,  is  about  to  close  for  the  day,  7  Mad. 
however  slight,  3  Suth.  Cr.  Let.  15,  213,  356.  Seesec.  253,  par.  2. 
col.  I.  For  a  form  of  warrant  of  com-  •  All  Assistant  Commissioners  in 
niitment  on  a  sentence  of  imprison-  Oudh,  being  Magistrates  of  the  first 
ment  or  fine,  see  Sched.  V.  No.  29.  class,  have  been  so  empowered,  Macph. 
'■^  Sec.  345,  infra.  Lists,  1884,  p.  491.  Where  a  Magi s- 
'  Except  under  this  section  and  the  trate  not  empowered  in  this  behalf  tries 
last  clause  of  sec.  253,  the  magistrate  an  offender  summarily,  see  sec.  530,  cl. 
cannot,  in  a  warrant  case,  discharge  (5).  That  for  the  purpose  of  giving 
the  accused  in  consequence  of  the  himself  summary  jurisdiction,  he  can- 
complainant's  absence,  10  Cal.  67.  not  split  up  an  offence  into  its  com- 
The  magistrate  need  not,  in  order  to  ponent  parts,  or  reject  one  part  of  a 
give  the  absent  complainant  an  oppor-  complaint  and  accept  another,  see  4 
tunity  of  appearing,  wait  till  the  Court  Cal.  1 8  and  1 1  Cal.  236. 


158 


THE    CODE    or   CRIMINAL   PROCEDUEE. 


Power  to 
invest 
Bench  of 
Magis- 
trates in- 
vested 
with  less 
power. 


of  a  Magistrate  of  the  first  class  and  specially  empowered 
in  this  behalf  by  the  Local  Government  ^  may  try  in  a  summary 
way  all  or  any  of  the  following  offences  : — 

{a)  Offences  not  punishable  with  death,  transportation  or 
imprisonment  for  a  term  exceeding  six  months ; 

[d)  Offences  relating  to  weights  and  measures,  under  sec- 
tions 264,  265  and  266  of  the  Indian  Penal  Code ; 

(c)  Hurt,  under  section  323  of  the  same  Code; 

{d)  Theft,  under  section  379,  380  or  381  of  the  same  Code, 
where  the  value  of  the  property  stolen  does  not  exceed  fifty 
rupees ; 

(e)  Receiving  or  retaining  stolen  property,  under  section  411 
of  the  same  Code,  where  the  value  of  such  proj)erty  does  not 
exceed  fifty  rupees ; 

(/)  Assisting  in  the  concealment  or  disposal  of  stolen  pro- 
perty, under  section  414  of  the  same  Code,  where  the  value  of 
such  property  does  not  exceed  fifty  rupees ; 

(^)  Mischief,  under  section  427  of  the  same  Code^; 

(//)  House-trespass,  under  section  448  of  the  same  Code ; 

(i)  Insult  with  intent  to  provoke  a  breach  of  the  peace, 
imder  section  504,  and  criminal  intimidation,  imder  section 
506,  of  the  same  Code ; 

(j)  Abetment  of  any  of  the  foregoing  offences  ; 

[k)  An  attempt  to  commit  any  of  the  foregoing  offences, 
when  such  attempt  is  an  offence  : 

Provided  that  no  case  in  which  a  District  Magistrate  exer- 
cises the  special  powers  conferred  by  section  34  shall  be  tried 
in  a  summary  way. 

261.  The  Local  Government  may  confer  on  any  Bench 
of  Magistrates  invested  with  the  powers  of  a  Magistrate  of 
the  second  or  third  class  power  to  try  summarily  all  or  any 
of  the  following  offences  ^  : — 

(«}  Offences  against  the  Indian  Penal  Code,  sections  277, 
278,  279,  285,  286,  289,  290,  292,  293,  294,  323,  334,  ^36, 
341,  352.  426  and  447; 


^  That  a  Bench  empowered  under 
section  260  can  try  only  the  offences 
named  therein,  see  21  Suth.  Cr.  12, 
col.  2  :  9  Cal.  96. 

*  10  Cal.  408. 


'  That  a  Bench  empowered  under 
section  261  can  try  only  the  offences 
named  therein,  see  21  Suth.  Cr,  12, 
col.  2  :  9  Cal.  96. 
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(b)  Offences  against  Municipal  Acts,  and  the  conservancy- 
clauses  of  Police  Acts,  punishable  only  with  fine,  or  with 
imprisonment  for  a  term  not  exceeding  one  month ; 

(c)  Abetment  of  any  of  the  foregoing  offences ; 

(d)  An  attempt  to  commit  any  of  the  foregoing  offences, 
when  such  attempt  is  an  offence. 

262.  In  trials  under  this  chapter,  the  procedure  prescribed  Procedure 

for  summons-cases  shall  be  followed  in  summons-cases,  and  mo^g  ^nd 

the  procedure  prescribed  for  warrant- cases  shall  be  followed  warrant- 

.  .  cases  ap- 

in  warrant-cases,  except  as  hereinafter  mentioned.  plicable. 

No  sentence  of  imprisonment  for  a  term  exceeding  three  Limit  of 

months  shall  be  passed  in  the  case  of  any  conviction  imder  ment. 

this  chapter^. 

263.  In  cases  where  no  appeal  lies  ^,  the  Magistrate  or  Record  in 
Bench  of  Magistrates  need  not  record  the  evidence  of  the  ^e^g 
witnesses  or  frame  a  formal  charge ;  but  he  ^  or  they  shall  enter  there  is  no 
in  such  form  as  the  Local  Government  may  direct  the  follow- 

ing  particulars  : — 

(a)  the  serial  number ; 

(b)  the  date  of  the  commission  of  the  offence ; 

(c)  the  date  of  the  report  or  complaint ; 

(d)  the  name  of  the  complainant  (if  any) ; 

(<?)  the  name,  parentage  and  residence  of  the  accused ; 

(/)  the  offence  complained  of  and  the  offence  (if  any) 
proved,  and  in  case?  coming  under  clause  (d),  clause  (<?)  or 
clause  (/)  of  section  260  the  value  of  the  property  in  respect 
of  which  the  offence  has  been  committed ; 

(y)  the  plea  of  the  accused  and  his  examination  (if  any) ; 

(A)  the  finding,  and,  in  the  ease  of  a  conviction,  a  brief 
statement  of  the  reasons  therefor  *  ; 

{i)  the  sentence  or  other  final  order ;  and 

{J)  the  date  on  which  the  proceedings  terminated. 

*  This  clause  (which  was  added  by  '  The  magistrate  must  not  depute 

the  Select  Committee)  refers  only  to  this  duty  to  a  clerk,  nor  can  he  affix  his 

substantive  sentences,  not   to   cases  signature  to  the  record  or  judgment 

where  simple  imprisonment  is  ordered  by  a  stamp,  6  Mad.  396. 

as  a  process  for  enforcing  payment  of  *  He  should  so  state  the  reasons 

fine,  6  All.  61.     Solitary  confinement  that  the  High  Court  on  revision  may 

may  be  imposed  as  part  of  the  sen-  judge  whether  there  were  sufficient 

tence  in  summary  trials,  6  All.  83.  materials  before  him  to  support  the 

»  See  sees.  414,  515.  conviction,  6  Cal.  579. 
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Record  in        264.  In  every  case  tried  summarily  by  a  Magistrate  or 
c^t.  *   ^  Bench  in  which  an  appeal  lies  ^,  such  Magistrate  or  Bench 
shall,  before  passing  sentence,  record  a  judgment  embodying 
the  substance  of  the  evidence  ^  and  also  the  particulars  men- 
tioned in  section  263. 

Such  judgment  shall  be  the  only  record  in  cases  coming 
within  this  section. 
Language        265.  Rccords  made  under  section  263  and  judgments  re- 
and^dg-    corded  under  section  264  shall  be  written  by  the  presiding 
ment,  ofl&cer,  either  in  English  or  in  the  language  of  the  Court,  or, 

if  the  Court  to  which  such  presiding  officer  is  immediately 
subordinate  so  directs,  in  such  officer's  mother-tongue. 
Bench  may      The  Local  Government  may  authorise  any  Bench  of  Magis- 
rised  to       trates  empowered  to  try  offences  summarily  to  prepare  the 
employ       aforesaid  record  or  judgment  by  means  of  an  officer  appointed 
in  this  behalf  by  the  Court  to  which  such  Bench  is  im- 
mediately subordinate,  and  the  record  or  judgment  so  prepared 
shall  be  signed  by  each  member  of  such  Bench  present  taking 
part  in  the  proceedings. 

CHAPTER  XXIII. 

OF   TRIALS    BEFOEE    HIGH    COURTS   AND    COURTS   OF    SESSION. 

A. — Preliminary. 

High  266.  In  this  chapter,  except  in  sections  276  and^  307,  the 

defined.      expression  '  High  Court '  means  a  High  Court  of  Judicature 

established  or  to  be  established  under  the  twenty -fourth  and 

twenty-fifth  of  Victoria,  chapter  104,  and  includes  the  Chief 

Court  of  the  Pan  jab,  and  such  other  Courts  as  the  Governor 

General  in  Council  may,  by  notification  in  the  Gazette  of  India, 

declare  to  be  High  Courts  for  the  purposes  of  this  chapter. 

267.  AH  trials  under  this  chapter  before  a  High   Court 

Court  to  be  shall  be  by  jury ; 

yj"ry.  2uvA,  notwithstanding    anything   herein   contained,  in   all 

criminal  cases  transferred  to  a  High  Court  under  this  Code  or 

'  See  sees.  407,  415.  this  reason;  but  if  it  cannot  be  dia- 
'  not  the  substance  of  every  sepa-  posed  of  because  of  this  defect,  the 
rate  deposition,  25  Suth.  Cr.  6,  col.  2.  Court  should  require  the  Magistrate 
If  the  direction  in  sec.  264  is  not  com-  to  repair  the  defect,  or  order  a  re- 
plied with,  the  Court  of  Session  should  trial,  I  All.  680. 
not  quash  the  conviction  merely  for  ^  Act  X  of  1886,  sec.  8. 


Trials  be- 
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under  the  Letters  Patent  of  any  Higli  Court  established  under 
the  twenty -fourth  and  twenty-fifth  of  Victoria,  chapter  104, 
the  trial  may,  if  the  High  Court  so  directs,  be  by  jury. 

268.  All  trials  before  a  Court  of  Session  shall  be  either  by  Trials  be- 

iury,  or  with  the  aid  of  assessors  ^.  ^°/i  *-'°'^''' 

J     J '  of  bession. 

269.  The  Local  Government  may,  by  order  in  the  official  Local 
Gazette  ^,  direct  that  the  trial  of  all  offences,  or  of  any  par-  me^t^av 
ticular  class  of  offences,  before  any  Court  of  Session,  shall  be  order  trials 
by  jury  in  any  District,  and  may  revoke  or  alter  such  order.     Court  of 

When  the  accused  is  charged  at  the  same  trial  with  several  Session  to 

be  by  lury. 

offences  of  which  some  are  and  some  are  not  triable  by  jury, 
he  shall  be  tried  by  jury  for  such  of  those  offences  as  are  triable 
by  jury,  and  by  the  Court  of  Session,  with  the  aid  of  the  jurors 
as  assessors,  for  such  of  them  as  are  not  triable  by  jury  ^. 

270.  In  every  trial  before  a  Court  of  Session,  the  prosecu-  Conduct 
tion  shall  be  conducted  by  a  Public  Prosecutor  *.  before 

Court  of 

£. — Commencetnent  of  Proceedings.  Session. 

271.  When  the  Court  is  ready  to  commence  the  trial,  the  Com- 
accused  shall  appear  or  be  brought  before  it,  and  the  charge  ^^triaiT*" 
shall  be  read  out  in  Court  and  explained  to  him  ^,  and  he  shall 

be  asked  whether  he  is  guilty  of  the  offence  charged,  or  claims 
to  be  tried. 

If  the  accused  ^  pleads  guilty  '',  the  plea  shall  be  recorded  ^,  Plea  of 
and  he  may  be  convicted  thereon  ^.  ^"^  ^' 

272.  If  the  accused  refuses  to,  or  does  not,  plead,  or  if  he  Refusal  to 
claims  to  be  tried,  the  Court  shall  proceed  to  choose  jurors  or  \\^^  ^  \^ 
assessors  as  hereinafter  directed  and  to  try  the  case  :  tried. 

Provided  that,  subject  to  the  right  of  objection  hereinafter  Trial  by 
mentioned,  the  same  jury  may  try,  or  the  same  assessors  may  **°^®  ^"'"^ 
aid  in  the  trial  of,  as  many  accused  persons  successively  as  the  of  several 
Court  thinks  fit.  jf^t" 

sion. 
But  see  sec.  536.  comprise  all  the  elements  of  the  charge 

*  See  the  notifications   mentioned       is  not  such  a  plea,  7  Cal.  96 :  1 1  Cal. 
in  the  Appendix  to  the  Code.  410. 

'  Act  X  of  1886,  sec.  9.  «  7  Cal.  96.    The  record  should  be 

*  Sec.  4,  cl.  {in),  supra.  in  the  language  in  which  the  plea  is 

*  5  Cal.  826  :  9  Mad.  61.  conveyed  to  the  Court  by  the  inter- 

*  not   his   counsel    or  pleader,  15       preter,  5  Cal.  826. 

Suth,  Cr.  42.  »  Where  there  has  been  a  previous 

An   admission  which    does   not      conviction,  see  sec.  310,  infra. 
VOL.  II.  M 
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Entry  on  273.  In  trials  before  the  High  Court,  when  it  appears  to 
aWe"  °'  ^^®  High  Court  at  any  time  before  the  commencement  of  the 
charge.       trial  of  the  person  charged,  that  any  charge  or  any  portion 

thereof  is  clearly  unsustainable,  the  Judge  may  make  on  the 

charge  an  entry  to  that  effect. 
Effect  of         Such  entry  shall  have  the  effect  of  staying  proceedings  upon 

the  charge  or  portion  of  the  charge,  as  the  case  may  be  ^ 

C. — Choosing  a  Jury. 
Number  of      274.  In  trials  before  the  High  Court  the  jury  shall  consist 
yj'  of  nine  persons. 

In  trials  by  jury  before  the  Court  of  Session,  the  jury  shall 

consist  of  such  uneven  number  not  being  less  than  three,  or 

more  than  nine,  as  the  Local  Government,  by  order  applicable 

to  any  particular  district  or  to  any  particular  class  of  offences 

in  that  district,  may  direct  ^. 

Jury  for         275.  In  a  trial  by  jury,  before  the  Court  of  Session,  of  a 

persons  not  Person  not  being  an  European  or  an  American,  a  majority  of 

Europeans  the  jury  shall,  if  he  so  desires,  consist  of  persons  who  are 

cans.  neither  Europeans  nor  Americans. 

Jurors  276.  The  jurors  shall  be  chosen  by  lot  ^  from  the  persons 

bv^lot'        summoned  to  act  as  such,  in  such  manner  as  the  High  Court  * 

may  from  time  to  time  by  rule  direct : 
Proviso.  Provided  that — 

Existing  fiTst,  pending  the  issue  under  this  section  of  rules  for  any 
practice.      Court,  the  practice  now  prevailing  in  such  Court  in  respect  to 

the  choosing  of  jurors  shall  be  followed ; 
Persons  secondly,  in  case  of  a  deficiency  of  persons  summoned,  the 

""t""t^^  number  of  jurors  required  may,  with  the  leave  of  the  Court, 
ing.  be  chosen  from  such  other  persons  as  may  be  present^;  and 

Trials  be-        thirdly,  in  the  Presidency- towns — 

ciaf  jurors       (^)  ^  ^^^  accused  person  is  charged  with  having  committed 
an  offence  punishable  with  death,  or 

{b)  if  in  any  other  case  a  Judge  of  the  High  Court  so  directs, 
the  jurors  shall  be  chosen  from  the  special  jury  list  herein- 
after prescribed. 

*  But  it  is  not  an  acquittal  for  the  '  i  Bom.  463. 

purpose  of  sec.  403  ;  see  the  explana-  *  See  sec.  266,  supra, 

tion  to  that  section.  *  Of  the  English  practice  of  award- 

'  See  the  notifications  mentioned  ing  a  tales  de  circumstantibtni. 
in  the  Appendix  to  this  Code. 
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277.  As  each  juror  is  chosen,  his  name  shall  be  called  Names  of 
aloud,  and,  upon  his  appearance,  the  accused  shall  be  asked  if  b^^ called. 
he  objects  to  be  tried  by  such  juror. 

Objection  may  then  be  taken  to  such  juror  by  the  accused  or  Objection 
by  the  prosecutor,  and  the  grounds  of  objection  shall  be  stated  :  ^  J"^°"' 

Provided    that,   in    the   High   Court,    objections   without  Objectioa 
grounds  stated  shall  be  allowed  to  the  number  of  eight  on  founds 
behalf  of  the  Crown  and  eight  on  behalf  of  the  person  or  all  stated. 
the  persons  charged. 

278.  Any  objection  taken  to  a  juror  on  any  of  the  follow-  Grounds  of 
ing  grounds,  if  made  out  to  the  satisfaction  of  the  Court,  shall 

be  allowed  : —  ^ 

(a)  some  presumed  or  actual  partiality  in  the  juror  ^j 

[b)  some  personal  ground,  such  as  alienage,  deficiency  in  the 
qualification  required  by  any  law  or  rule  having  the  force  of 
law  for  the  time  being  in  force,  or  being  imder  the  age  of 
twenty -one  or  above  the  age  of  sixty  years  ; 


*  The  following  list  of  grounds  of 
challenge,  taken  from  the  New  York 
Code  of  Criminal  Procedure,  §  377> 
with  some  slight  omissions  and  verbal 
changes,  illustrates  the  presumed  par- 
tiality here  mentioned : — 

1 .  Consanguinity  or  affinity,  within 
the  ninth  degree,  to  the  person  alleged 
to  be  injured  by  the  crime  charged, 
or  on  whose  complaint  the  prosecution 
was  instituted,  or  to  the  taooused. 

2.  Bearing  to  him  the  relation  of 
guardian  or  ward,  attorney  or  client, . . . 
master  or  servant,  landlord  or  tenant, . . . 
or  being  in  his  employment  on  wages. 

3.  Being  a  party  adverse  to  the  ac- 
cused in  a  civil  suit,  or  having  com- 
plained against,  or  been  accused  by 
him,  in  a  criminal  prosecution. 

4  Having  served  on  a  coroner's 
jury  which  inquired  into  the  death  of 
the  person  whose  death  is  the  subject 
of  the  charge. 

5.  Having  served  on  a  jury  which 
has  tried  another  person  for  the  crime 
with  which  the  accused  is  charged. 

6.  Having  been  one  of  a  jury  for- 
merly sworn  to  try  the  same  chai-ge  and 
whose  verdict  was  set  aside,  or  which 
was  discharged  without  a  verdict. 


7.  If  the  crime  charged  be  pun- 
ishable with  death,  the  entertaining 
of  such  conscientious  opinions  as  would 
preclude  his  finding  the  accused  guilty. 

'  Actual  partiality '  is  such  a  state  of 
mind  on  the  part  of  the  juror,  in  re- 
ference to  the  case  or  to  either  party, 
as  satisfies  the  Court,  in  the  exercise 
of  a  sound  discretion,  that  he  cannot 
try  the  issue  impartially  and  without 
prejudice  to  the  substantial  rights  of 
the  party  challenging.  But  the  pre- 
vious expression  or  formation  of  an 
opinion  or  impression  with  reference 
to  the  guilt  or  innocence  of  the  ac- 
cused, or  a  present  opinion  or  impres- 
sion in  reference  thereto,  is  not  a 
sufficient  ground  of  challenge  for 
actual  partiality,  to  any  person  other- 
wise legally  qualified,  if  he  declare 
on  oath  that  he  believes  that  such 
opinion  or  impression  will  not  in- 
fluence his  verdict,  and  that  he  can 
render  an  impartial  verdict  accord- 
ing to  the  evidence,  and  the  Court  is 
satisfied  that  he  does  not  entertain 
such  a  present  opinion  or  impression 
as  would  influence  his  verdict.  See 
N.  Y.  Cr.  Proc.  Code,  §  376. 


M  2. 
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(e)  his  having  by  habit  or  religious  vows  relinquished  all 
care  of  worldly  affairs  ; 

(d)  his  holding  any  office  in  or  under  the  Court ; 

(e)  his  executing  any  duties  of  police  or  being  entrusted 
with  police-duties; 

{/)  his  having  been  convicted  of  any  offence  which,  in  the 
opinion  of  the  Court,  renders  him  unfit  to  serve  on  the  jury; 

(ff)  his  inability  to  understand  the  language  in  which  the 
evidence  is  given,  or,  when  such  evidence  is  interpreted,  the 
language  in  which  it  is  interpreted ; 

(/i)  any  other  circumstance  which,  in  the  opinion  of  the 
Court,  renders  him  improper  as  a  juror. 

279.  Every  objection  taken  to  a  juror  shall  be  decided  by 
the  Coiu^,  and  such  decision  shall  be  recorded  and  be  final. 

If  the  objection  is  allowed,  the  place  of  such  juror  shall  be 
supplied  by  any  other  juror  attending  in  obedience  to  a 
summons  and  chosen  in  manner  provided  by  section  276;  or, 
if  there  is  no  such  other  juror  present,  then  by  any  other 
person  present  in  the  Court  whose  name  is  on  the  list  of 
jurors,  or  whom  the  Court  considers  a  proper  person  to  serve 
on  the  jury,  provided  that  no  objection  to  such  juror  or  other 
person  is  taken  under  section  278  and  allowed. 

280.  When  the  jurors  have  been  chosen,  they  shall  appoint 
one  of  their  number  to  be  foreman. 

The  foreman  shall  preside  in  the  debates  of  the  jury,  deliver 
the  verdict  of  the  jury,  and  ask  any  information  from  the 
Court  that  is  required  by  the  jury  or  any  of  the  jurors. 

If  a  majority  of  the  jury  do  not,  within  such  time  as  the 
Judge  thinks  reasonable,  agree  in  the  appointment  of  a  fore- 
man, he  shall  be  appointed  by  the  Court. 

281.  When  the  foreman  has  been  appointed,  the  jurors 
shall  be  sworn  imder  the  Indian  Oaths  Act,  1873^ 

282.  If,  in  the  course  of  a  trial  by  jury,  at  any  time  before 

the  return  of  the  verdict,  any  juror,  from  any  sufficient  cause, 

is  prevented  from  attending  throughout  the  trial,  or  if  any 

juror  absents  himself,  and  it  is  not  practicable  to  enforce  his 

*  Act  X  of  1873.  The  Bombay  not  be  swom,  3  Bom.  H.  C,  Or.  Ca. 
High  Court  had  ruled  that  in  trials  56,  and  see  8  Ben.  56  2;  per  Jack- 
before  Sessions  Courts  the  jurors  need      son  J. 
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attendance,  or  if  it  appears  that  any  juror  is  unable  to  under- 
stand the  language  in  which  the  evidence  is  given,  or,  when 
such  evidence  is  interpreted,  the  language  in  which  it  is  inter- 
preted^, a  new  juror  shall  be  added,  or  the  jury  shall  be 
discharged  and  a  new  jury  chosen. 

In  each  of  such  cases  the  trial  shall  commence  anew. 

283.  The  Judge  may  also  discharge  the  jury  whenever  the  Discharge 
prisoner  becomes  incapable  of  remaining  at  the  bar.  cL^e  of  ^^ 

]).— Choosing  Assessors.  Snear 

284.  When  the  trial  is  to  be  held  with  the  aid  of  assessors.  Assessors 
two  or  more  shall  be  chosen,  as  the  Judge  thinks  fit,  from  the  ^^^ 

'  °  '  chosen. 

persons  summoned  to  act  as  such. 

285.  If,  in  the  course  of  a  trial  with  the  aid  of  assessors.  Procedure 
at  any  time  before  the  finding,  any  assessor  is,  from  any  ^  ^^  ^^' 
sufficient  cause,  prevented  from  attending  throughout  the  trial,  unable  to 
or  absents  himself,  and  it  is  not  practicable  to    enforce  his 
attendance,  the  trial  shall  proceed  with  the  aid  of  the  other 
assessor  or  assessors. 

If  all  the  assessors  are  prevented  from  attending,  or  absent 
themselves,  the  proceedings  shall  be  stayed,  and  a  new  trial 
shall  be  held  with  the  aid  of  fresh  assessors. 

Fj. —  Trial  to  dose  of  Cases  for  Prosecution  and  Defence. 

286.  When  the  jurors  or  assessors  have  been  chosen,  the  Opening 

prosecutor  shall  open  his  case  by  reading  from  the  Indian  °*^®  ^^^ 
^  ^  ./  o  prosecu- 

Penal  Code  or  other  law  the  description  of  the  offence  charged,  tion. 
and  stating  shortly  by  what  evidence  he  expects  to  prove  the 
guilt  of  the  accused. 

The  prosecutor  shall  then  examine  his  witnesses  ^.  Examina- 

287.  The  examination  of  the  accused  duly  recorded  by  or  ^^Tses^  ^^^' 
before  the  committing  Magistrate  shall  be  tendered  by  the  Examina- 
prosecutor  and  read  as  evidence  ^.  *^°^  °^  *<'" 

cused  be- 

*  This  provision  as  to  language  wag  his  reason  to  the  Court  and  offer  to  fore  Magia- 

inserted  by  the  Select  Committee.  put  the  witness  in  the  box  for  cross-  tra*e. 

^  It  is  not  enough  to  put  in  the  examination,  7  All.  904.  Where  there 

depositions  and  allow  the  witnesses  has  been  a  previous  conviction,  see 

to  be  cross-examined  upon  them,   9  sec.  310. 

Mad.  83.     When  the  public  prosecu-  ^  before  the  accused  is  called  up 

tor  does  not  call  a  witness  because  he  to  enter  on  his  defence.     It  must  of 

would  not  in  his  (the  prosecutor's)  course  be  first  proved  that  the  accused 

opinion  speak  the  truth   or  support  was   the   person  who  was  examined 

his  case,  the  prosecutor  should  explain  and  gave  the  deposition,  1 1  Cal.  580. 
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288.  The  evidence  of  a  witness  duly  taken  ^  in  the  presence 
of  the  accused  before  the  committing  INIagistrate  may,  in  the 
discretion  of  the  presiding  Judge  ^,  if  such  witness  is  produced 
and  examined,  be  treated  as  evidence  in  the  case  ^. 

289.  When  the  examination  of  the  witnesses  for  the  prosecu- 
tion and  the  examination  (if  any)  of  the  accused  are  concluded, 
the  accused  shall  be  asked  whether  he  means  to  adduce  evidence. 

If  he  says  that  he  does  not,  the  prosecutor  may  sum  up  his 
case ;  and  if  the  Court  considers  that  there  is  no  evidence  that 
the  accused  committed  the  offence,  it  may  then,  in  a  case  tried 
with  the  aid  of  assessors,  record  a  finding,  or,  in  a  case  tried 
by  a  jury,  direct  the  jury  to  return  a  verdict,  of  not  guilty. 

If  the  accused  or  any  one  of  several  accused  says  that  he 
means  to  adduce  evidence  and  the  Court  considers  that  there 
is  no  evidence  that  the  accused  committed  the  offence,  the 
Court  may  then,  in  a  case  tried  with  the  aid  of  assessors, 
record  a  finding,  or,  in  a  case  tried  by  a  jury,  direct  the  jury 
to  return  a  verdict,  of  not  guilty. 

If  the  accused  or  any  one  of  several  accused  says  that  he 
means  to  adduce  evidence,  and  the  Court  considers  that  there 
is  evidence  that  he  committed  the  offence,  or  if,  on  his  saying 
that  he  does  not  mean  to  adduce  evidence,  the  prosecutor^  sums 
up  his  case  and  the  Court  considers  that  there  is  evidence  that 
the  accused  committed  the  offence,  the  Court  shall  call  on  the 
accused  to  enter  on  his  defence. 

290.  The  accused  or  his  pleader  may  then  open  his  case, 
stating  the  facts  or  law  on  which  he  intends  to  rely,  and 
making  such  comments  as  he  thinks  necessary  on  the  evidence 
for  the  prosecution.     He  may  then  examine  his  witnesses  (if 


'  As  to  the  presumption  that  the 
evidence  was  duly  taken,  see  the 
Evidence  Act,  sec.  So. 

'  The  exercise  of  this  discretion  by 
a  Sessions  Judge  is  of  course  open  to 
revision  by  the  High  Court  on  appeal, 
II  Bom.  H.  C.  28a,  per  West  J. 

'  9  Mad.  85.  This  section  does 
not  enable  a  Court  trying  a  cause  to 
take  a  witness's  deposition  bodily  from 
the  Magistrate's  record,  and  to  treat 
it  as  evidence  before  itself,  7  All.  863, 
approving  of  Phear  J.'s  remarks  in 


12  Ben.  App.  15.  The  Judge  should 
put  to  the  witnesses  whom  he  pro- 
poses to  contradict  by  their  former 
statements  the  whole  or  such  por- 
tions of  their  depositions  as  he  in- 
tends to  rely  upon  in  his  decision,  so 
as  to  afford  them  an  opportunity  of 
explaining  their  meaning,  or  denying 
that  they  had  made  any  such  state- 
ments, and  so  forth,  7  All.  863-4, 
per  Straight  J. 

*  II  Bom.  H.  C.  102. 
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any)  and  after  their  cross-examination  and  re-examination 
(if  any)  may  sum  up  his  case. 

291.  The  accused  shall  be  allowed  to  examine  any  witness  Eight  of 
not  previously  named  by  him,  if  such  witness  is  in  attendance ;  tTexami*^ 
but  he  shall  not,  except  as  provided  in  sections  an  and  231,  nation  and 
be  entitled  of  right  to  have  any  witness  summoned,  other  than  ^f  ^^^ 
the  witnesses  named  in  the  list  delivered  to  the  Magistrate  by  messes, 
whom  he  was  committed  for  triaP. 

292.  If  the  accused,  or  any  of  the  accused,  has  stated,  Prosecu- 
when  asked  under  section  289,  that  he  means  to  adduce  ^f  j-gpiy 
evidence,  the  prosecutor  shall  be  entitled  to  reply  ^. 

293.  Whenever  the  Court  thinks  that  the  jury  or  assessors  View  by 
should  view  the  place  in  which  the  offence  charged  is  alleged  gg^org  ^' 
to  have  been  committed,  or  any  other  place  in  which  any 

other  transaction  material  to  the  trial  is  alleged  to  have 
occurred,  the  Court  shall  make  an  order  to  that  effect,  and  the 
jury  or  assessors  shall  be  conducted  in  a  body,  under  the  care 
of  an  officer  of  the  Court,  to  such  place,  which  shall  be  shown 
to  them  by  a  person  appointed  by  the  Court. 

Such  officer  shall  not,  except  with  the  permission  of  the 
Court,  suffer  any  other  person  to  speak  to,  or  hold  any  com- 
munication with,  any  of  the  jury  or  assessors,  and,  unless  the 
Court  otherwise  directs,  they  shall,  when  the  view  is  finished, 
be  immediately  conducted  back  into  Court. 

294.  If  a  juror  or  assessor  is  personally  acquainted  with  any  When  juror 
relevant  fact,  it  is  his  duty  to  inform  the  Judge  that  such  is  the  maTbTex- 
case,  whereupon  he  may  be  sworn,  examined,  cross-examined  a™iJie<l' 
and  re-examined  in  the  same  manner  as  any  other  witness. 

295.  If  a  trial  is  adjourned,  the  jury  or  assessors  shall  Jury  or  as- 
attend   at  the   adjourned   sitting,  and   at  every  subsequent  attend  at 
sitting,  until  the  conclusion  of  the  trial  ^.  adjourned 

sitting. 

296.  The  High  Court  may,  from  time  to  time,  make  rules*  Locking-up 
as  to  keeping  the  jury  together  during  a  trial  before  such  i*^^- 

'  The  Judge  however  may,  if  he  sec.  289  that  he  meant  to  adduce  evi- 

thinks  fit,  permit  the  summoning  of  dence  and  on  further  consideration  did 

witnesses  not  so  named,  8  All.  668.  not  do  so,  the  Court  should  not  from 

*  In  applying  sees.  289  and  292  the  this  circumstance  make  a  presumption 

construction  most  favourable  to  the  adverse  to  him,  loCal.  140. 

prisoner  should  be  adopted,   10  Cal.  '  See  sees.  318  and  332,  infra. 

1024  ;  and  see  14  Cal.  245.     Where  *  See  the  Bombay  Government  Oa- 

the  accused  stated  when  asked  under  zette,  24th  June  1875,  Parti,  p.  653. 
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Court  lasting  for  more  than  one  day,  and,  subject  to  such 
rules,  the  presiding  Judge. may  order  whether  and  in  what 
manner  the  jurors  shall  be  kept  together  under  the  charge  of 
an  officer  of  the  Court,  or  whether  they  shall  be  allowed  to 
return  to  their  respective  homes. 

F. — Conclusion  of  Trial  in  Cases  tried  hy  Jury. 
297.  In  cases  tried  by  jury,  when  the  case  for  the  defence 
and  the  prosecutor^s  reply  (if  any)  are  concluded,  the  Court 
shall  proceed  to  charge  the  jury,  summing  up  the  evidence  for 
the  prosecution  and  defence^,  and  laying  down  the  law  by 
which  the  jury  are  to  be  guided  '^. 


'  The  Judge  should  give  a  full  and 
detailed  statement  of  the  evidence  on 
both  sides ;  he  should  point  out  the 
legal  bearing  of  it,  3  Suth.  Cr.  69 ; 
and  what  weight  the  jury  ought  to 
attach  to  the  several  parts.  His 
omission  to  do  so,  if  the  accused  is 
thereby  prejudiced,  amounts  to  such 
an  error  in  law  as  would  justify  a 
Court  of  Appeal  in  setting  aside  the 
verdict,  5  Bom.  H.  C,  Cr.  Ca.  85, 
94;  and  see  9  Suth.  Cr.  51.  He 
should  tell  the  jury  what  are  the 
principal  points  in  the  evidence,  and 
how  they  bear  for  or  against  the  pri- 
soner, 6  Suth.  Cr.  72  :  25  Suth.  Cr.  54. 
He  may  warn  them  not  to  disbelieve 
a  mass  of  otherwise  consistent  evi- 
dence because  in  minor  and  imma- 
tei-ial  points  the  witnesses  made  dif- 
ferent statements,  i  Suth.  Cr.  17. 
Of  course,  where  there  is  no  legal  evi- 
dence for  the  prosecution,  the  judge 
should  direct  the  jury  to  acquit,  7 
Suth.  Cr.  39.  If  it  be  necessary  to 
refer  to  a  previous  conviction  of  the 
accused,  he  should  tell  them  to  try 
the  present  case  on  its  own  merits, 
and  warn  them  not  to  allow  the  pre- 
vious conviction  to  influence  their 
minds,  6  Suth.  Cr.  64,  per  Norman  J. 
He  should  not  give  a  positive  opinion 
as  to  the  guilt  or  innocence  of  the 
prisoner,  as  Native  juries  are  too  apt 
to  follow  it,  without  paying  any  atten- 
tion to  the  facts  of  the  case,  i  Suth. 
Cr.  26,  per  Glover  J. ;  but  see  Suth. 
1864,    Cr.   5,   per   Jackson  J.     Nor 


should  he  tell  the  jury  that  the  pri- 
soner had  previously  been  of  bad 
character,  10  Suth.  Cr.  39.  Nor  should 
he  suggest  that  the  prisoner  be  re- 
commended to  mercy,  14  Suth.  Cr.  46. 
Nor  should  he  say  that  a  witness  is 
deserving  of  credit  when  there  is  no  evi- 
dence on  the  subject,  10  Suth.  Cr.  58. 
'  so  far  as  to  make  them  under- 
stand the  law  as  bearing  on  the 
facts,  8  Cal.  751,  per  Field  J.  For 
instance,  where  the  prisoner  is 
charged  under  sec.  304  of  the  Penal 
Code,  the  J  udge  should  point  out  the 
distinction  between  the  two  classes  of 
culpable  homicide  mentioned  in  that 
section,  and  direct  them  to  find 
specially  under  which,  if  either,  the 
prisoner  was  guilty,  6  Ben.  Appx. 
86.  So  on  the  trial  of  prisoners  for 
the  offence  of  belonging  to  a  gang  of 
persons  associated  for  the  purpose  of 
habitually  committing  thefts  (Penal 
Code,  sec.  401),  the  Judge  should 
point  out  clearly,  i.  the  necessity  of 
proof  of  association,  and,  2.  the  need 
of  proving  that  that  association  was 
for  the  purpose  of  habitual  theft,  and 
that  habit  is  to  be  proved  by  an 
aggregate  of  acts,  6  Mad.  H.  C.  121. 
So  where  the  evidence  of  an  accom- 
plice is  uncorroborated,  the  Judge 
should  tell  the  jury  that  it  is  unsafe 
and  contrary  both  to  prudence  and 
practice  to  convict  on  such  evidence, 
6  Bom.  H.  C,  Cr.  Ca.  57 :  see,  too, 
I  Mad.  394:  I  Bom.  475  :  21  Suth. 
Cr.  69 ;   and,   where  the   accomplice 
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298.  In  such  cases,  it  is  the  duty  of  the  Judge —  Duty  of 

(a)  to  decide  all  questions  of  law  arising  in  the  course  of  ° 
the  trial,  and  especially  all  questions  as  to  the  relevancy  of  facts 
which  it  is  proposed  to  prove,  and  the  admissibility  of  evi- 
dence^ or  the  propriety  of  questions  asked  by  or  on  behalf  of 
the  parties ;  and,  in  his  discretion,  to  prevent  the  production 
of  inadmissible  evidence,  whether  it  is  or  is  not  objected  to  by 
the  parties  ; 

(b)  to  decide  upon  the  meaning  and  construction  of  all 
documents  given  in  evidence  at  the  trial  ^  ; 

(c)  to  decide  upon  all  matters  of  fact  which  it  may  be 
necessary  to  prove  in  order  to  enable  evidence  of  particular 
matters  to  be  given  ^ ; 

(d)  to  decide  whether  any  question  which  arises  is  for  him- 
self or  for  the  jury,  and  upon  this  point  his  decision  shall  bind 
the  jurors  *. 

The  Judge  may,  if  he  thinks  proper,  in  the  course  of  his 

summing  up,  express  to  the  jury  his  opinion  upon  any  question 

of  fact,  or  upon  any  question  of  mixed  law  and  fact,  relevant 

to  the  proceeding  ^.  rn    ,    ^• 

^  ^  Illustrations. 

(a)  It  is  proposed  to  prove  a  statement  made  by  a  person  not 
being  a  witness  in  the  case,  on  the  ground  that  circumstances  are 
proved  which  render  evidence  of  such  statement  admissible. 

speaks  as  to  two  or  more  persons  a  Mufassal  Court  as  if  it  were  the 
having  been  concerned  in  the  same  charge  of  a. Judge  in  an  English  Court 
oifence,  that  his  testimoc;;  should  be  of  Assize,  1 2  Suth.  Cr.  80,  per  Jack- 
confirmed  as  to  all  the  prisoners,  not  son  J. 

only  as  to  the  circumstances  of  the  *  As  e.  g.  whether  a  communication 

case,  but  also  as  to  the  identity  of  the  is  privileged  or  not,  10  Suth.  Cr.  14. 

prisoners,  3  Bom.  H.  C,  Cr.  Ca.  57.  ^  There  is  no  exception  in  case  of  a 

But  the  Judge  should  not  argue  libel  or  a  threatening  letter ;  see  in 

and  dispose  of  legal  objections  raised  England,  Taylor,  §§  46,  47. 

by  the  prisoner's  counsel,  8  Suth.  Cr.  ^  as,  for  instance,  when  the  ques- 

88,  col.  I.    He  should  '  lay  down '  the  tion  is  whether  a  confession  should  be 

law,  but  not  discuss  it.     See  8  Cal.  excluded  on  account  of  some  previous 

739.  threat  or  promise,  Taylor,  §  23. 

As  to  setting  aside  a  verdict  where  *  See  more  as  to  the  duties  of  a 

the  Judge  has  misdirected  the  jury,  Judge,  2oSuth.  Cr.  41,  perMarkby  J. 

see  sees.  423,01.  (eJ),  537.  The  question  •  But  where  the  jury  say  they  are 

for  the  Appellate  Court  to  consider  is  uncertain  as   to   the  section  of  the 

whether  the  tendency  of  the  charge  Penal  Code  applicable  to  the  case  of 

has  been  upon  the  whole  to  give  a  cor-  one  of  the  prisoners,  the  Judge  ought 

rect  or  an  incorrect  direction  to  the  not  to  hand  them  a  copy  of  the  Code 

mind  of  the  jury.    It  would  be  wrong  leaving  them  to  decide  under  what 

to  criticise  the  direction  of  a  Judge  in  section  the  offence  fell,  14  Cal.  164. 
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It  is  for  the  Judge,  and  not  for  the  jury,  to  decide  whether  the 
existence  of  those  circumstances  has  been  proved. 

(6)  It  is  proposed  to  give  secondary  evidence  of  a  document  the 
original  of  which  is  alleged  to  have  been  lost  or  destroyed. 

It  is  the  duty  of  the  Judge  to  decide  whether  the  original  has 
been  lost  or  destroyed. 

Duty  of  299.  It  is  the  duty  of  the  jury — 

^"'^'  (a)  to  decide  which  view  of  the  facts  is  true,  and  then  to 

return  the  verdict  which  under  such  view  ought,  according  to 

the  direction  of  the  Judge,  to  be  returned ; 

(b)  to  determine  the  meaning  of  all  technical  terms  (other 
than  terms  of  law)  and  words  used  in  an  unusual  sense  which 
it  may  be  necessary  to  determine,  whether  such  words  occur 
in  documents  or  not  ^  ; 

(c)  to  decide  all  questions  which  according  to  law  are  to  be 
deemed  questions  of  facf^ ; 

(d)  to  decide  whether  general  indefinite  expressions  do  or 
do  not  apply  to  particular  cases,  unless  such  expressions  refer 
to  legal  procedure,  or  unless  their  meaning  is  ascertained  by 
law,  in  either  of  which  cases  it  is  the  duty  of  the  Judge  to 
decide  their  meaning. 

Illustrations. 

(a)  A  is  tried  for  the  murder  of  B. 

It  is  the  duty  of  the  Judge  to  explain  to  the  jury  the  distinction 
between  murder  and  culpable  homicide,  and  to  tell  them  under  what 
views  of  the  facts  A  ought  to  be  convicted  of  murder,  or  of  culpable 
homicide,  or  to  be  acquitted. 

It  is  the  duty  of  the  jury  to  decide  which  view  of  the  facts  is  true, 
and  to  return  a  verdict  in  accordance  with  the  direction  of  the 
Judge,  whether  that  direction  is  right  or  wrong,  and  whether  they 
do  or  do  not  agree  with-it"'. 

(6)  The  question  is  whether  a  person  entertained  a  reasonable 
belief  on  a  particular  point, — whether  work  was  done  with  reason- 
able skill  or  due  diligence. 

Each  of  these  is  a  question  for  the  jury. 

^  Taylor,  §  45.  mission   of  a  crime,   it  is  probable 

'  e.  g.  whether  a  provocation  was  (though  the  law  nowhere  says  so)  that 

grave  and  sudden  enough  to  prevent  the    jury,   in   deciding    whether   an 

the  offence  from  amounting  to  mur-  offender  had  that   intention,  should 

der  (Penal  Code,  sec.  300),   11  Cal.  take  into  account  the  fact  that  he  was 

412.     The  jury   decide   whether  the  drunk  when  he  did  the  act  which,  if 

accused  has  been  previously  convicted,  coupled  with   that  intention,  would 

21  Suth.  Cr.  40.  constitute  such  crime.     See  Stephen's 

'  When  the  existence  of  a  specific  Digest,  art.  29. 
intention    is    essential   to   the   com- 
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300.  In  cases  tried  by  jury,  after  the  Judg-e  has  finished  Retire- 
his  charge,  the  jury  may  retire  to  consider  their  verdict.  consider. 

Except  with  the  leave  of  the  Court,  no  person  other  than 
a  juror  shall  speak  to,  or  hold  any  communication  with,  any 
member  of  such  jury. 

301.  When  the  jury  have  considered  their  verdict,  the  Delivery  of 
foreman  shall  inform  the  Judge  what  is  their  verdict,  or  what 

is  the  verdict  of  a  majority. 

302.  If  the  jury  are  not  unanimous,  the  Judge  may  require  Procedure 
them  to  retire  for  further  consideration.     After  such  a  period  differ!  ^^^^ 
as  the  Judge  considers  reasonable,  the  jury  may  deliver  their 
verdict,  although  they  are  not  imanimous. 

303.  Unless  otherwise  ordered  by  the  Court,  the  jury  shall  Verdict 
return  a  verdict  ^  on  all  the  charges  on  which  the  accused  is  '^^^^ 
tried,  and  the  Judge  may  ask  them  such  questions  as  are  Question- 
necessary  to  ascertain  what  their  verdict  is^.  mgjury. 

Such  questions  and  the  answers  to  them  shall  be  recorded.    Questions 

&  answers 

304.  When  by  accident  or  mistake  a  wrong  verdict  is  recorded, 
delivered,  the  jury  may,  before  or  immediately  after  it  is  re-  -^™f°^ing 
corded,  amend  the  verdict,  and  it  shall  stand  as  ultimately 
amended. 

305.  When  in  a  case  tried  before  a  High  Court  the  jury  Verdict 
are  unanimous  in  their  opinion,  or  when  as  many  as  six  are  of  Oourt^ 
one  opinion  and  the  Judge  agrees  with  them,  the  Judge  shall  when  to 
give  judgment  in  accordance  with  such  opinion. 

When  in  any  such  case  the  jury  are  satisfied  that  they  will 
not  be  unanimous,  but  six  of  them  are  of  one  opinion,  the 
foreman  shall  so  inform  the  Judge. 

If  the  Judge  disagrees  with  the  majority,  he  shall  at  once  Discharge 
discharge  the  jury.  ^  ^  ?l^^^^^^ 

If  there  are  not  so  many  as  six  who  agree  in  opinion,  the  cases. 
Judge  shall,  after  the  lapse  of  such  time  as  he  thinks  reasonable, 
discharge  the  jury. 

'  in  any  form  they  think  fit,  8  Ben.  majority  and  its  opinion,  so  that  he 

.S57>  563-  may  have  the  opportunity  of  accepting 

'31  Suth.  Cr.  I,  and  see  9  Cal.  53.  or  refusing  that  opinion  as  a  verdict. 

But  he  should  not  make  minute  in-  according  as  it  coincides  with  his  own 

quiries   to  learn  the    nature   of  the  opinion  or  not,  10  Cal.  144. 
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Verdict  in  306.  When  in  a  case  tried  before  the  Court  of  Session  the 
Session  Judge  does  not  think  it  necessary  to  express  disagreement 
•when  to      with  the  verdict  of  the  jurors  or  with  a  majority  of  the  jurors, 

he  shall  give  judgment  accordingly. 

If  the  accused  is  acquitted,  the  Judge  shall  record  judgment 

of  acquittal.     If  the  accused  is  convicted,  the  Judge  shall  pass 

sentence  on  him  according  to  law. 

Procedure       307.  If  in  any  such  case  the  Sessions  Judge  disagrees  with 

Sessions      ^^^  verdict  of  the  jurors,  or  of  a  majority  of  the  jurors,  on  all 

Judge  dis-  or  any  of  the  charges  on  which  the  accused  has  been  tried,  so 

wth^ver-    completely  that  he  considers  it  necessary  for  the  ends  of  justice 

<iict-  to  submit  the  case  to  the  High  Court  ^,  he  shall  submit  the 

case  accordingly,  recording  the  grounds  of  his  opinion,  and, 

when  the  verdict  is  one  of  acquittal,  stating  the  offence  which 

he  considers  to  have  been  committed. 

Whenever  the  Judge  submits  a  case  under  this  section,  he 
shall  not  record  judgment  of  acquittal  or  of  conviction  on  any 
of  the  charges  on  which  the  accused  has  been  tried,  but  he  may 
either  remand  the  accused  to  custody  or  admit  him  to  bail. 

In  dealing  with  the  case  so  submitted  the  High  Court  may 
exercise  any  of  the  powers  which  it  may  exercise  on  an  appeaP ; 
but  it  may  acquit  or  convict  the  accused  of  any  offence  of 
which  the  jury  could  have  convicted  him  upon  the  charge 
framed  and  placed  before  it ;  and,  if  it  convicts  him,  may  pass 
such  sentence  as  might  have  been  passed  by  the  Court  of 
Session^. 

G. — Tte-trial  of  Accused  after  Discharge  of  Jury. 
Ee-trial  of      308.  Whenever  the  jury  is  discharged,  the  accused  shall  be 
after  dis-    detained  in  custody  or  on  bail  (as  the  case  may  be),  and  shall 
charge  of    })e  tried  by  another  jury,  unless  the  Judge  considers  that  he 

^  1  Bom.  526,527.  spending  clause  of  Act  X  of  1872. 

*  II  Ben.  19.  It  may,  for  example.  Nevertheless,  the  High  Court  should 

send  for  additional  evidence  and  deal  not  set  aside  the  verdict  of  a  jury 

with  the  case  generally;    see  chap.  unless   it   be   perverse  and  patently 

xxxi.  wrong,  or  may  have  been  induced  by 

'  This  casts  the  functions  both  of  an  error  of  the  Judge,  ibid.     See  9 

the  Judge  and  the  jury  on  the  High  Cal.  53  :  11  Cal.  85  :  10  Bom.  497. 
Court,    and    thus    differentiates    its  That  a   trial   is   not    'concluded' 

position  very  widely  from  that  of  the  until    judgment    and    sentence    are 

superior  Courts  in  England,  i  Bom.  passed,  see  9  All.  424,  and  L.  R.,  9 

12,   13,  per  We?t  J.,  on  the  corre-  Q.  B.  350. 
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should  not  be  re-tried^  in  which  case  the  Judge  shall  make  an 
entry  to  that  effect  on  the  charge,  and  such  entry  shall  operate 
as  an  acquittal. 

n. — Conclusion  of  Trial  in  Cases  tried  with  Assessors. 

309.  When,  in  a  ease   tried  with  the   aid   of   assessors.  Delivery 
the  case  for  the  defence  and  the  prosecutor's  reply  (if  any)  °q^^^' 
are  concluded,  the  Court  may  sum  up  the  evidence  for  the  assessors, 
prosecution  and  defence^,  and  shall  then  require  each^   of 

the  assessors  to  state  his  opinion  orally,  and  shall  record  such 
opinion^. 

The  Judge  shall  then  *  give  judgment ;  but  in  doing  so  shall  Judgment, 
not  be  bound  to  conform  to  the  opinions  of  the  assessors. 

If  the  accused  is  convicted,  the  Judge  shall  pass  sentence 
on  him  according  to  law. 

1. — Procedure  in  Case  of  previous  Conviction. 

310.  In  the  case  of  a  trial  by  jury  or  with  the  aid  of  asses--  Procedure 
sors,  where  the  accused  is  charged  with  an  offence  committed  previous 
after  a  previous  conviction  for  any  offence,  the  procedure  laid  convic- 

'  7  Ben.  63.  The  object  of  this  pro-  diflTerence  between  culpable  homicide 

vision  is  to  enable  the  Sessions  Judge  and    murder,    3  Suth.    Cr.    18.     So 

in  long  or  intricate  cases  to  place  the  where  the  prisoner  pleads  not  guilty, 

evidence  in  an  intelligible  form  so  as  and  the  Public  Prosecutor  does  not 

to  assist  the  assessors  in  arriving  at  a  offer    evidence    in    support    of    the 

reasonable  conclusion,  9  Ca^  876.  Al-  charge,  the  Judge  ought  to  instruct 

though  there  was  and  ia  no  provision  the   assessors   that    they  are  bound 

requiring   the  Judge   to  charge  the  to   find  the  prisoner  not    guilty,    4 

assessors  or  lay  down  the  law,  the  High  Mad.  H.  C,  Rulings,  xxxix.     And  he 

Court  of  Madras  (4  Mad.  H.  C,  Ru-  should  call  their  attention  to   gross 

lings,  vii)  thought  that,  in  cases  turn-  discrepancies     and    impossible    mis- 

ing  on  the  evidence  of  an  accomplice,  statements  made  by  witnesses,  if  the 

the  Judge  should  inform  the  assessors,  assessors  failed    to    notice    them,    5 

first,  that  there  is  no  rule  of  law  pro-  Suth.  Cr.  70,  71,  col.  i. 

hibiting  the  conviction  of  an  ofiFender  ^  The  Court  should  not  receive  the 

upon  the  uncorroborated  evidence  of  opinion  of  all  the  assessors  combined, 

an  accomplice  ;   secondly,  that,  as  a  as  delivered  through  one  of  them, 

general  rule,  it  is  considered  unsafe  '  He  must  record  the  grounds  of 

to  convict  upon  such  evidence ;  and,  each  assessor's  opinions,  3  Suth.  Cr.  6, 

thirdly,  to  point  at  any  circumstances  whether  the  prisoner  is  acquitted  or 

in  the  particular  case  which,  in  the  convicted.     Secus  7  Bom.  H.  C,  Cr. 

opinion  of  the  Judge,  afford  a  suffi-  Ca.  82  (1870). 

cient  reason   for  relying    upon    the  *  Not  necessarily  at  once ;  see  sec. 

•vidence  in  that  case.     So  in  capital  366,  infra, 
cases,  the  Judge  should  explain  the 
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down  in  sections  271,  286,  305,  306  and  309  shall  be  modified 
as  follows : — 

(a)  The  part  of  the  charge  stating  the  previous  conviction 
shall  not  be  read  out  in  Court,  nor  shall  the  accused  be  asked 
whether  he  has  been  previously  convicted  as  alleged  in  the 
charge,  imless  and  until  he  has  either  pleaded  gmlty  to,  or 
been  convicted  of,  the  subsequent  offence. 

(i)  If  he  pleads  guilty  to,  or  is  convicted  of,  the  subsequent 
offence,  he  shall  then  be  asked  whether  he  has  been  previously 
convicted  as  alleged  in  the  charge. 

(c)  If  he  answers  that  he  has  been  so  previously  convicted 
the  Judge  may  proceed  to  pass  sentence  on  him  accordingly ; 
but,  if  he  denies  that  he  has  been  so  previously  convicted,  or 
refuses  to,  or  does  not,  answer  such  question,  the  jury  or  the 
Court  and  the  assessors  (as  the  case  may  be)  shall  then  inquire 
concerning  such  previous  conviction,  and  in  such  case  (where 
the  trial  is  by  jury)  it  shall  not  be  necessary  to  swear  the 
jurors  again  ^. 

J. — List  of  Jurors  for  High  Courts  and  mmmoning  Jurors 
for  that  Court. 

Jurors'  311.  In   each   Presidency-town,  the  jurors'  book  for  the 

year  current  when  this  Code  comes  into  force  shall  be  taken 
as  containing  a  correct  list  of  persons  liable  to  serve  as  jurors 
under  this  chapter. 
Exemption  Thosc  persons  whose  names  are  entered  in  the  jurors'  book 
i^ororsr  ^^  being  liable  to  serve  on  special  juries  only  shall  be  deemed 
to  be  persons  privileged  and  liable  to  serve  only  as  special 
jurors  under  this  chapter  during  the  year  for  which  the  said 
list  has  been  prepared. 

Number  of      312.  The  names  of  not  more  than  four^  hundred  persons 
jurors.        shall  at  any  one  time  be  entered  in  the  special  jurors'  list. 

Lists  of  313.  The  Clerk  of  the  Crown  shall,  before  the  first  day  of 

andTpc^      April  in  each  year,  and  subject  to  such  i-ules  as  the  High 
cial  jurors.  Court  from  time  to  time  prescribes  ^,  prepare — 

»  Of.  6  &  7  Will.  IV,  cm  (Arch-  »  Act  V  of  1887,  sec.  2. 

bold,  p.  1030),  by  which  this  section  '  See  Fort  St.  George  Gazette,  Sup- 

was  suggested.  plement,  35th  April,  1876. 
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(a)  a  list  of  all  persons  liable  to  serve  as  common  jurors ;  and 
(6)  a  list  of  persons  liable  to  serve  as  special  jurors  only. 

Regard  shall  be  had^  in  the  preparation  of  the  latter  list,  to 
the  property,  character  and  education  o£  the  persons  whose 
names  are  entered  therein. 

No  person  shall  be  entitled  to  have  his  name  entered  in  the 
special  jurors^  list  merely  because  he  may  have  been  entered  in 
the  special  jurors^  list  for  a  previous  year. 

The  Governor  General  in  Council  in  the  case  of  the  High 
Court  at  Calcutta,  and,  in  the  case  of  other  High  Courts,  the 
Local  Government,  may  exempt  any  salaried  officer  of  Govern- 
ment from  serving  as  a  juror. 

The  Clerk  of  the  Crown  shall,  subject  to  such  rules  as  Discretion 
aforesaid,  have  full  discretion  to  prepare  the  said  lists  as  seems  preparing 
to  him  to  be  proper,  and  there  shall  be  no  appeal  from,  or  ^^^^' 
review  of,  his  decision. 

314.  Preliminary  lists  of  persons  liable  to  serve  as  common  Publica- 
jurors  and  as  special  jurors,  respectively,  signed  by  the  Clerk  of  jj^^"  ° 
the  Crown,  shall  be  published  once  in  the  local  official  Gazette  Hminary 
before  the  fifteenth  day  of  April  next  after  their  preparation,    yjged. 

Revised  lists  of  persons  liable  to  serve  as  common  jurors 
and  special  jurors,  respectively,  signed  as  aforesaid,  shall  be 
published  once  in  the  local  official  Gazette  before  the  first  day 
of  May  next  after  their  preparation. 

Copies  of  the  said  lists  shall  be  affixed  to  some  conspicuous 
part  of  the  Court-house. 

315.  Out  of  the  persons  named  in  the  revised  lists  aforesaid.  Number 
there  shall  be  summoned  for  each  sessions  in  each  Presidency-  belum^-^ 
town  at  least  twenty-seven  of  those  who  are  liable  to  serve  ^^ned  in 
on  special  juries,  and  fifty-four  of  those  who  are  liable  to  serve  dency- 
on  common  juries.  -town. 

No  person  shall  be  so  summoned  more  than  once  in  six 
months  unless  the  number  cannot  be  made  up  without  him. 

If,  during  the  continuance  of  any  sessions,  it  appears  that  Supple- 
the  number  of  persons  so  summoned  is  not  sufficient,  such  ^^moL 
number  as  may  be  necessary  of  other  persons  liable  to  serve  as 
aforesaid  shall  be  summoned  for  such  sessions. 
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Summon-        316.  Whenever  a  High  Court  has  given  notice  of  its  in- 

outside'^the  Mention  to  hold  sittings  at  any  place  outside  the  Presidency- 

Presi-         towns  for  the  exercise  of  its  original  criminal  jurisdiction^  the 

towns.         Court  of  Session  at  such  place  shall,  subject  to  any  direction 

which  may  be  given  by  the  High  Court,  summon  a  sufficient 

number  of  jurors  from  its  own  list,  in  the  manner  hereinafter 

prescribed  for  summoning  jurors  to  the  Court  of  Session. 


Military 
jurors. 


Failure  of 
jurors  to 
attend. 


Liability  to 
serve  as 
jurors  or 
assessors. 


Exemp- 
tions. 


317.  In  addition  to  the  persons  so  summoned  as  jurors, 
the  said  Court  of  Session  shall,  if  it  thinks  needful,  after 
communication  with  the  Commanding  Officer,  cause  to  be  s\im- 
moned  such  number  of  Commissioned  and  Non-commissioned 
officers  in  Her  INIajesty^s  Army  resident  within  ten  miles  of 
its  place  of  sitting,  as  the  Court  considei*s  to  be  necessary  to 
make  up  the  juries  required  for  the  trial  of  persons  charged 
with  offences  before  the  High  Court  as  aforesaid. 

All  officers  so  summoned  shall  be  liable  to  serve  on  such 
juries  notwithstanding  anything  contained  in  this  Code ;  but 
no  such  officer  shall  be  summoned  whom  his  Commanding 
Officer  desires  to  have  excused  on  the  ground  of  urgent 
military  duty,  or  for  any  other  special  military  reason. 

318.  Any  person  summoned  under  section  315,  section  316 
or  section  317,  who  without  lawful  excuse  fails  to  attend  as 
required  by  the  summons,  or  who,  having  attended,  departs 
without  having  obtained  the  permission  of  the  Judge,  or  fails 
to  attend  after  an  adjournment  of  the  Court  after  being 
ordered  to  attend,  shall  be  deemed  guilty  of  a  contempt  and 
be  liable  by  order  of  the  Judge  to  such  fine  as  he  thinks  fit ; 
and,  in  default  of  paymeiit  of  such  fine,  to  imprisonment  in 
the  civil  jail  until  the  fine  is  paid. 

K. — List  of  Jurors  and  Assessors  for  Court  of  Session^  and 
summoning  Jurors  and  Assessors  for  that  Court. 

319.  AH  male  persons  between  the  ages  of  twenty-one  and 
sixty  shall,  except  or  next  hereinafter  mentioned,  be  liable  to 
serve  as  jurors  or  assessors  at  any  trial  held  within  the  District 
in  which  they  reside. 

320.  The  following  persons  are  exempt  from  liability  to 
serve  as  jurors  or  assessors,  namely  : — 
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(a)  officers  in  civil  employ  superior  in  rank  to  a  District 
Magistrate ; 

(b)  Judges; 

(c)  Commissioners  and  Collectors  of  Revenue  or  Customs ; 

(d)  Persons  engaged  in  the  preventive  service  in  the  Cus- 
toms Department; 

(e)  Persons  engaged  in  the  collection  of  the  revenue  whom 
the  Collector  thinks  fit  to  exempt  on  the  ground  of  official 
duty; 

(/)  Persons  actually  officiating  as  priests  or  ministers  of 
their  respective  religions ; 

(g)  Persons  in  Her  Majesty^s  Army,  except  when,  by  any 
law  in  force  for  the  time  being,  they  are  specially  made  liable 
to  serve  as  jurors  or  assessors ; 

[k)  Surgeons  and  others  who  openly  and  constantly  practise 
the  medical  profession ; 

(i)  Persons  employed  in  the  Post-office  and  Telegraph  De- 
partments ; 

(J)  Persons  exempted  from  personal  appearance  in  Court 
under  the  provisions  of  the  Code  of  Civil  Procedure,  sections 
640  and  64  T. 

(k)  Other  persons  exempted  by  the  Local  Government  from 
liabiUty  to  serve  as  jurors  or  assessors^. 

321.  The  Sessions  Judge,  and  the  Collector  of  the  District  List  of 
or  such  other  officer  as  the  Local  Government  appoints  in  this  ^"'^°"  ^^^ 

i^r  assessors. 

behalf'^,  shall  prepare  and  make  out  in  alphabetical  order  a  list 
of  persons  liable  to  serve  as  jurors  or  assessors  and  qualified 
in  the  judgment  of  the  Sessions  Judge  and  Collector  or  other 
officer  as  aforesaid  to  serve  as  such,  and  not  likely  to  be  suc- 
cessfully objected  to  imder  section  278,  clauses  (6)  to  {/i),  both 
inclusive. 

The  list  shall  contain  the  name,  place  of  abode  and  quality 
or  business  of  every  such  person;  and  if  the  person  is  an 
European  or  an  American,  the  list  shall  mention  the  race  to 
which  he  belongs. 

322.  Copies  of  such  list  shall  be  stuck  up  in  the  office  Publi- 

of  the  Collector  or  other  officer  as  aforesaid,  and  in  the  Court-  f.*'^""^  **^ 

'  list. 

*  See  notifications  in  Macpherson's  I/istf,  1884,  pp.  ia6,  127,  551. 

*  Ibid.  p.  552. 

VOL.  II.  N 
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houses  of  the  District  Magistrate  and  of  the  District  Court, 
and  in  some  conspicuous  place  in  the  town  or  towns  in  or  near 
which  the  persons  named  in  the  list  reside. 

Objections  323.  To  every  such  copy  shall  be  subjoined  a  notice  stating 
that  objections  to  the  list  will  be  heard  and  determined  by  the 
Sessions  Judge  and  Collector  or  other  officer  as  aforesaid,  at 
the  Sessions  Court-house,  and  at  a  time  to  be  mentioned  in 
the  notice. 

Reviaion  of  324.  For  the  hearing  of  such  objections,  the  Sessions  Judge 
shall  sit  with  the  Collector  or  other  officer  as  aforesaid,  and 
shall,  at  the  time  and  place  mentioned  in  the  notice,  revise  the 
list  and  hear  the  objections  (if  any)  of  persons  interested  in  the 
amendment  thereof,  and  shall  strike  out  the  name  of  any 
person  not  suitable  in  their  judgment  to  serve  as  a  juror  or  as 
an  assessor,  or  who  may  establish  his  right  to  any  exemption 
from  service  given  by  section  320,  and  insert  the  name  of  any 
person  omitted  from  the  list  whom  they  deem  qualified  for 
such  service. 

In  the  event  of  a  difference  of  opinion  between  the  Sessions 
Judge  and  the  Collector  or  other  officer  as  aforesaid,  the  name 
of  the  proposed  juror  or  assessor  shall  be  omitted  from  the  list. 

A  copy  of  the  revised  list  shall  be  signed  by  the  Sessions 
Judge  and  Collector  or  other  officer  as  aforesaid  and  sent  to 
the  Court  of  Session. 

Any  order  of  the  Sessions  Judge  and  Collector  or  other 
officer  as  aforesaid  in  preparing  and  revising  the  list  shall  be 
final. 

Any  exemption  not  claimed  under  this  section  shall  be 
deemed  to  be  waived  until  the  list  is  next  revised. 

Annual  325.  The  list  SO  prepared  and  revised  shall  be  again  revised 

revision  of 

Ugt  once  m  every  year. 

The  list  so  revised  shall  be  deemed  a  new  list,  and  shall  be 

subject  to  all  the  rules  hereinbefore  contained  as  to  the  list 

originally  prepared. 

District  326.  The  Sessions  Judge    shall  ordinarily,  three  days  at 

to^mmon  l^ast  before  the  day  which  he  may  from  time  to  time  fix  for 
jurors  and  holding  the  sessions,  send  a  letter  to   the   District   Magis- 


i\ 
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trate  ^  requesting  him  to  summon  as  many  persons  named  in 
the  said  revised  list  as  seem  to  the  Sessions  Judge  to  be 
needed  for  trials  bj  jury  and  trials  with  the  aid  of  assessors  at 
the  said  sessions,  the  number  to  be  summoned  not  being  less 
than  double  the  number  required  for  any  such  trial. 

The  names  of  the  persons  to  be  summoned  shall  be  drawn 
by  lot  in  open  Court,  excluding  those  on  the  revised  list  who 
have  served  within  six  months,  unless  the  number  cannot  be 
made  up  without  them;  and  the  names  so  drawn  shall  be 
specified  in  the  said  letter. 

327.  The  Court  of  Session  may  direct  jurors  or  assessors  Power  to 
to  be  summoned  at  other  periods  than  the  period  specified  in  ano^er'set 
section  326,  when  the  number  of  trials  before  the  Court  renders  of  jurors  or 
the  attendance  of  one  set  of  jurors  or  assessors  for  a  whole 
session  oppressive,  or  whenever  for  other  reasons  such  direction 

is  foimd  to  be  necessary. 

328.  Every  summons  ^  to  a  juror  or  assessor  shall  be  in  Form  and 
writing,    and    shall    require   his   attendance    as   a   juror   or  gu^oj^, 
assessor,  as  the  case  may  be,  at  a  time  and  place  to  be  therein 
specified. 

329.  Where  any  person  summoned  to  serve  as  a  juror  or  when  Go- 
assessor  is  in  the  service  of  Government  or  of  a  Railway  Com-  pp'^ii^av 
pany,  the  Court  to  serve  in  wliich  he  is  so  summoned  may  servant 
excuse  his  attendance  if  it  appears,  on  the  representation  of  ^ged.^ 
the  head  of  the  office  in  which  he  is  employed,  that  he  cannot 

serve  as  a  jm-or  or  assessor,  as  the  case  may  be,  without  in- 
convenience to  the  public. 

330.  The  Court  of   Session  may,   for  reasonable  cause,  Excusing 
excuse  any  juror  or  assessor  from  attendance  at  any  particular  *f'^ 


attendance 
juror  or 
session.  assessor. 


331.  At  each  session,  the  said  Court  shall  cause  to  be  made  List  of 
a  list  of  the  names  of  those  who  have  attended  as  jurors  and  ^^sessors 
assessors  at  such  sessions.  attending. 

Such  list  shall  be  kept  with  the  list  of   the  jurors  and 
assessors  as  revised  under  section  324. 

A  reference  shall  be  made  in  the  margin  of  the  said  revised 

'  See  foiin  of  precept,  Sched.V.  No.  33,         *  See  form,  Sched.  V.  No.  33. 

N  2 
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list  to  each  of  the  names  which  are  mentioned  in  the  list 
prepared  under  this  section. 

Penalty  for  332.  Any  person  summoned  to  attend  as  a  juror  or  as  an 
tendanoe  of  ^^ssessor  who,  without  lawful  excuse,  fails  to  attend  as  required 
juror  or  as-  by  the  summons,  or  who,  having  attended,  departs  without 

B6S80]*  1  • 

having  obtained  the  permission  of  the  Court  or  fails  to  attend 
after  an  adjournment  of  the  Court  after  being  ordered  to 
attend,  shall  be  liable,  by  order  ^  of  the  Court  of  Session,  to  a 
fine  not  exceeding  one  hundred  rupees. 

Such  fine  shall  be  levied  by  the  District  Magistrate  by 
attachment  and  sale  of  any  moveable  property  belonging  to 
such  juror  or  assessor  within  the  local  limits  of  the  jurisdiction 
of  the  Court  making  the  order. 

In  default  of  recovery  of  the  fine  by  such  attachment  and 
sale,  such  juror  or  assessor  may  by  order  of  the  Court  of 
Session  be  imprisoned  in  the  civil  jail  for  the  term  of  fifteen 
days,  unless  such  fine  is  paid  before  the  end  of  the  said  term. 

L. — Special  Provisions  for  High  Courts. 

Power  of  333.  At  any  stage  of  any  trial  before  a  High  Court  under 
General  to  ^^^  Code  before  the  return  of  the  verdict,  the  Advocate 
stay  prose-  General  may,  if  he  thinks  fit,  inform  the  Court  on  behalf  of 
Her  Majesty  that  he  will  not  further  prosecute  the  defendant 
upon  the  charge;  and  thereupon  all  proceedings  on  such 
charge  against  the  defendant  shall  be  stayed,  and  he  shall  be 
discharged  of  and  from  the  same.  But  such  discharge  shall 
not  amount  to  an  acquittal  unless  the  presiding  Judge  other- 
wise directs. 

Time  of  334.  For  the  exercise  of  its  original  criminal  jurisdiction, 

tinffs"^       every  High  Court  shall  hold    sittings  on  such  days  and  at 

such  convenient  intervals  as  the  Chief  Justice  of  such  Court 

from  time  to  time  appoints. 

Place  of  335.  The  High  Court  shall  hold  its  sittings  at  the  place  at 

tines"^       which  it  now  holds  them,  or  at  such  other  place  (if  any)  as 

the  Governor  General  in  Council  in  the  case  of  the  High 

Court  at  Fort  William,  or  the  Local  Government  in  the  case 

of  the  other  High  Courts,  may  direct. 

*  There  is  no  appeal  from  this  order,  sec.  404,  infra.    But  see  8  Suth.  Or.  83. 
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But  it  may,  from  time  to  time,  in  the  case  of  the  High 
Court  at  Fort  William  with  the  consent  of  the  Governor 
General  in  Council,  and  in  all  other  cases  with  the  consent  of 
the  Local  Government,  hold  sittings  at  such  other  places 
within  the  local  limits  of  its  appellate  jurisdiction  as  the 
High  Court  appoints. 

Such  officer  as  the  Chief  Justice  directs  shall  give  notice  Notice  of 
beforehand  in  the  local  official  Gazette  of  all  sittings  intended  *^  "^* 
to  be  held  for  the  exercise  of  the  original  criminal  jurisdiction 
of  the  High  Court. 

336.  The  High  Court  may  direct  that  all  European  British  Place  of 
subjects  and  persons  liable  to  be  tried  by  it  under  section  214,  European 
who  have   been   committed  for  trial   by  it  within   certain  British 

Bul)i6CtfS 

specified  districts  or  during  certain  specified  periods  of  the 
year,  shall  be  tried  at  the  ordinary  place  of  sitting  of  the 
Court, 

or  direct  that  they  shall  be  tried  at  a  particular  place 
named. 

CHAPTER  XXIV. 

GENEEAL    PROVISIONS    AS    TO    INQUIRIES    AND    TRIALS. 

337.  In  the  case  of  any  ofEence  triable  exclusively  by  the  Tender  of 
Court  of  Session  or  High  Court,  the  District  Magistrate,  a  ^^^^ 
Presidency  Magistrate,  any  Magistrate  of  the  first  class 
inquiring  into  the  offence,  or,  with  the  sanction  of  the  District 
Magistrate,  any  other  Magistrate  ^,  may,  with  the  view  of 
obtaining  the  evidence  of  any  person  ^  supposed  to  have  been 
directly  or  indirectly  concerned  in,  or  privy  to,  the  offence 

under  inquiry,  tender  a  pardon  to  such  person  on  condition  of 
his  making  a  full  and  true  disclosure  of  the  whole  of  the 
circumstances  within  his  knowledge  relative  to  such  offence, 
and  to  every  other  person  concerned,  whether  as  principal  or 
abettor  in  the  commission  thereof^. 

'  See  sec.  529  {g),  infra.  '  As  to  the  Magistrate's  duty  to  ex- 

'  A  pardon  may  be  tendered  under  plain  the  condition,  see  4  Ben.  Appx. 

this   section  to  a  prisoner   who   has  51:  i  a  Suth.  Cr,  80,  S.  C.   Where  the 

pleaded  guilty ;  but  not  it  seems  to  approver  retracted  his  statement,  see 

one  who  has  pleaded  guilty  and  been  5  N.  W.  P.  217;  10  Bom.  190. 
convicted  on  his  plea,  7  All.  i6o. 
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Power 
to  direct 
tender  of 
pardon. 


Commit- 
ment of 
person  to 
whom  par- 
don has 
been  ten- 
dered. 


Every  person  accepting  a  tender  under  this  section  sliall  be 
examined  as  a  witness  in  the  case. 

Such  person,  if  not  on  bail,  shall  be  detained  in  custody 
until  the  termination  of  the  trial  by  the  Court  of  Session  or 
High  Court,  as  the  case  may  be. 

Every  Magistrate,  other  than  a  Presidency  Magistrate, 
who  tenders  a  pardon  under  this  section,  shall  record  his 
reasons  for  so  doing;  and  when  any  Magistrate  has  made 
such  tender  and  examined  the  person  to  whom  it  has  been 
made,  he  shall  not  try  the  case  himself,  although  the  offence 
which  the  accused  appears  to  have  committed  may  be  triable 
by  such  Magistrate. 

338.  At  any  time  after  commitment,  but  before  judg- 
ment is  passed,  the  Court  to  which  the  commitment  is 
made  may,  with  the  view  of  obtaining  on  the  trial  the 
evidence  of  any  person  supposed  to  have  been  directly  or 
indirectly  concerned  in,  or  privy  to,  any  such  offence^, 
tender,  or  order  the  committing  Magistrate  or  the  District 
Magistrate  to  tender,  a  pardon  on  the  same  condition  to  such 
person. 

339.  Where  a  pardon  has  been  tendered  under  section  ^^y 
or  section  338,  and  any  person  who  has  accepted  such  tender 
has,  either  by  wilfully  concealing  anything  essential  or  by 
giving  false  evidence,  not  complied  with  the  condition  on  which 
the  tender  was  made,  he  may  be  tried  for  the  offence  in  respect 
of  which  the  pardon  was  so  tendered,  or  for  any  other  offence 
of  which  he  appears  to  have  been  guilty  in  connection  with 
the  same  matter  ^. 

The  statement  made  by  a  person  who  has  accepted  a 
tender  of  pardon  may  be  given  in  evidence  against  him  when 
the  pardon  has  been  withdrawn  under  this  section. 

No  prosecution  for  the  offence  of  giving  false  evidence  in 


*  These  words  merely  exclude  the 
case  of  a  man  who  has  actually  been 
convicted  of  the  oflFence,  not  the  case 
of  a  man  who,  though  admitted  to  be 
a  party  to  the  offence,  is  unconvicted, 
7  All.  163,     But  the  offence  must  be 


'  triable  exclusively  by  the  Court  of 
Session  or  High  Court ' :  see  sec.  337 
and  10  Cal.  936. 

"  The  pardon  may  be  withdrawn 
at  any  time,  8  Cal.  560. 
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respect  of  such  statement  shall  be  entertained  without  the 
sanction  of  the  High  Court  ^. 

340.  Every  person  accused  before  any  Criminal  Court  may  Eight  of 
of  right  be  defended  by  a  pleader^.  ^«J««d  to 

fended. 

341.  If  the  accused,  though  not  msane  ^,  cannot  be  made  Procedure 
to  understand  the  proceedings*,  the  Court  may  proceed  with  where  ac- 
the  inquiry  or  trial ;  and,  in  the  case  of  a  Court  other  than  a  not  under- 
High  Court,  if  such  inquiry  results  in  a  commitment,  or  if  ^**^?  P'"*'" 
such  trial  results  in  a  conviction,  the  proceedings  shall  be  for- 
warded to  the  High  Court  with  a  report  of  the  circumstances  ^ 

of  the  case,  and  the  High  Court  shall  pass  thereon  such  order 
as  it  thinks  fit. 

342.  For  the  purpose  of  enabling  the  accused  to  explain  Power  to 
any  circumstances  appearing  in  the  evidence  against  him  ^,  ^^g^f ® 
the  Court  may,  at  any  stage  of  any  inquiry  or  trial',  without  cused. 
previously  warning  the  accused,  put  such  questions  to  him  as 

the  Court  considers  necessary,  and  shall,  for  the  purpose  afore- 
said, question  him  generally  on  the  case  after  the  witnesses 
for  the  prosecution  have  been  examined,  and  before  he  is 
called  on  for  his  defence. 

The  accused  shall  not  render  himself  liable  to  punishment 
by  refusing  to  answer  such  questions,  or  by  giving  false 
answers  to  them ;  but  the  Court  and  the  jury  (if  any)  may 
draw  such  inference  j.rom  such  refusal  or  answers  as  it  thinks 
just. 

The  answers   given  by  the  accused   may  be  taken   into 

'  As  to  the  admissibility  of  a  depo-  '  and    only   for   this    purpose,    1 

sition  by  a  person  to  whom  a  pardon  Mad.  H.  C.  199:  6  Cal.  279.    The 

has  been  tendered  which  is  subse-  Court  must  not   cross-examine    the 

quently  revoked,  see  11  Cal.  580.  accused,  6  Cal.  102  :  10  Cal.  143.  See 

'  Sec.  4,  cl.  («),  supra.     This  sec-  supra,  p.  20.  But  see  5  All.  253.  The 

tion  does  not  apply  when  the  Court  Court  should  not  put  questions  to  the 

is  exercising  its  powers  of  revision ;  prisoner  during  his  trial  with  a  view 

Bee  sec.  440,  infra.  to  supplement  the  evidence  for  the 

•When    he    is   insane    see  chap.  prosecution,  3  Bom.  H.  C.,Cr.  Ca.  51. 

xxxiv,  infra.  As  to  examining  one  of  two  accused 

*  As,  for  instance,  when  he  is  deaf  persons  in  the  absence  of  his  fellow- 

and  dumb ;  see  22  Suth.  Cr.  35,  72.  prisoner,  see  6  Bom.  124  :  7  Cal.  65. 

'  Before  reporting  the  circumstances  ^  after  evidence  is  recorded  against 

the  Court  must  finish  the  inquiry  or  him,  9  Mad.  224. 
trial. 
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consideration  in  such  inquiry  or  trial,  and  put  in  evidence  ^or 
or  against  him  in  any  other  inquiry  into,  or  trial  for,  any 
other  offence  which  such  answers  may  tend  to  show  he  has 
committed. 

No  oath  shall  be  administered  to  the  accused. 

No  influ-         343.    Except  as  provided  in  sections  337  and  338,  no 
u»^  to  in-  iiifluence,  by  means  of  any  promise  or  threat  or  otherwise, 
duce  dis-     shall  be  used  to  an  accused  person  to  induce  him  to  disclose  or 
withhold  any  matter  within  his  knowledge^. 

Powetto        344.    If,  from  the  absence  of  a  witness  ^  or  any  other 
OT  adjourn  reasonable  cause  ^,  it  becomes  necessary  or  advisable  to  post- 
proceed-     pone  the  commencement  of,  or  adjourn,  any  inquiry  or  trial, 
the  Court  may,  by  order  in  writing,  stating  the  reasons  there- 
for*, from  time  to  time  postpone  or  adjourn  the  same  on  such 
terms  as  it  thinks  fit,  for  such  time  as  it  considers  reasonable, 
and  may  by  a  warrant  remand  the  accused  if  in  custody  ^  : 
Bemand.         Provided  that  no   Magistrate   shall    remand   an   accused 
person  to  custody  under  this  section  for  a  term   exceeding 
fifteen  days  at  a  time. 

Every  order  made  under  this  section  by  a  Court  other  than 
a  High  Court  shall  be  in  writing  signed  by  the  presiding 
Judge  or  Magistrate. 
Reasonable  Explanation. — If  sufficient  evidence  has  been  obtained  to 
remand,  raise  a  suspicion  that  the  accused  may  have  committed  an 
offence,  and  it  appears  likely  that  further  evidence  may  be 
obtained  by  a  remand,  this  is  a  reasonable  cause  for  a  remand. 

Compound-      345.  The  offences  punishable   under   the  sections  of  the 
fences"        Indian  Penal  Code  described  in  the  first  two  columns  of  the 
Table  next  following  may  be   compounded  by  the  persons 
mentioned  in  the  third  column  of  that  Table  : — 

*  And  see  the  Evidence  Act,  sees.  see  9  Ben.  354,  362,  per  Couch  C.J. 

34-29.  *  6  Mad.  63. 

'16  Suth.  Cr.  21,  *  6  Mad.  69.    As  to  releasing  him 

'  That  the  Court  is  not  at  liberty  on  bail,  see  infra,  sec.  496« 

arbitrarily  to  postpone   or  adjourn. 
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Offence. 


Uttering  worda,  etc.,  with  deliber- 
ate intent  to  wound  the  reli- 
gious feelings  of  any  person. 

Causing  hurt  

Wrongfully  restraining  or  con- 
fining any  person. 

Assault  or  use  of  criminal  force  -. . . 


Unlawful  compulsory  labour 

Mischief,  when  the  only  loss  or 
damage  caused  is  loss  or  damage 
to  a  private  person. 

Criminal  trespass 

House-trespass       


Sections  of 
Indian  Fenal 
Code  appli- 
cable. 


Criminal   breach    of   contract 
service. 


of 


Adultery 

Enticing  or  taking  away  or  de- 
taining with  a  criminal  intent 
a  married  woman 

Defamation 

Printing  or  engraving  matter 
knowing  it  to  be  defam<tcory   . . . 

Sale  of  printed  or  engraved  sub- 
stance containing  defamatory 
matter,  knowing  it  to  contain 
such  matter        

Insult  intended  to  provoke  a 
breach  of  the  peace. 

Criminal  intimidation,  except 
when  the  offence  is  punishable 
with  imprisonment  for  seven 
years. 


298 

323,  334 

341.  342 

352,  355.  358 

374 
426,  427 

447  [ 
448' 

490,  491,  492 

497  \ 

498  ) 
500  \ 

501 


502 
504 

506 


Person  hy  whom 
offence  may  he 
compounded. 


The  person  whose  reli- 
gious feelings  are  in- 
tended to  be  wounded. 

The  person  to  whom  the 
hurt  is  caused. 

The  person  restrained  or 
confined. 

The  person  assaulted  or 
to  whom  criminal  force 
is  used. 

The  person  compelled  to 
labour. 

The  person  to  whom  the 
loss      or 
caused. 

The  person  in  possession 
of  the  property  tres- 
passed upon. 

The  person  with  whom 
the  offender  has  con- 
tracted. 


The  husband  of  the  wo- 
man'. 


The  pwBon  defamed. 

The  person  insulted. 
The  person  intimidated. 


The  offence  of  voluntarily  causing  hurt,  voluntarily  causing 
grievous  hurt  2,  causing  hurt  by  an  act  which  endangers  life, 
or  causing  grievous  hurt  by  an  act  which  endangers  life. 


>  5  Bom.  H.  C,  Cr.  Ca.  27. 

'  For  the  previous  law  as  to  com- 


pounding this  offence,  see  i   Bom. 
147. 
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punishable  under  section  324,  section  ^^^,  section  337^  or 
section  338  of  the  Indian  Penal  Code,  may,  with  the  permission 
of  the  Court  ^  before  which  any  prosecution  for  such  offence  is 
pending,  be  compounded  by  the  person  to  whom  the  hurt  has 
been  caused. 

When  any  offence  is  compoundable  under  this  section,  the 
abetment  of  such  offence  or  an  attempt  to  commit  such  offence 
(when  such  attempt  is  itself  an  offence)  may  be  compounded 
in  like  manner. 

When  the  person  who  would  otherwise  be  competent  to 
compound  an  offence  under  this  section  is  a  minor,  an  idiot 
or  a  lunatic,  any  person  competent  to  contract  on  his  behalf 
may  compound  such  offence. 

The  composition  of  an  offence  under  this  section  shall  have 
the  effect  of  an  acquittal  of  the  accused. 

No  offence  not  mentioned  in  this  section  shall  be  com- 
pounded ^. 

Procedure  346.  If,  in  the  course  of  an  inquiry  or  a  trial  before  a 
cial  Magis-  Magistrate  in  any  district  outside  the  Presidency-towns,  the 
trate  in       evidence  appears  to  him  to  warrant  a  presumption  that  the 

C&86S  T^llicll  '•  ■*'  ■*• 

he  cannot  case  is  one  which  should  be  tried  or  committed  for  trial  by 
dispose  of.  goj^g  other  Magistrate  in  such  district,  he  shall  stay  proceedings 
and  submit  the  case,  with  a  brief  report  explaining  its  nature, 
to  any  Magistrate  to  whom  he  is  subordinate,  or  to  such  other 
Magistrate,  having  jurisdiction  ^,  as  the  District  Magistrate 
directs. 

The  Magistrate  to  whom  the  case  is  submitted  may,  if  so 
empowered,  either  try  the  case  himself^,  or  refer  it  to  any 
Magistrate  subordinate  to  him  having  jurisdiction,  or  conmiit 
the  accused  for  trial. 

Procedure       347.    If  in  any  inquiry  before  a  Magistrate,  or  in  any 

when  after  ^^^^  before  a  Magistrate  before  signing  iudgment,  it  appears 
commence-  ~  0000^  rsr 

ment  of  to  him  at  any  stage  of  the  proceedings  that  the  case  is  one 
or^tri^       which  ought  to  be  tried  by  the  Court  of  Session  or  High 

^  This  will  prevent  the  suppression  ''  4  Mad.  327. 

of  prosecutions  for  the  oflfences  speci-  *  He  should  hear  all  the  evidence 

fied  in  this  paragraph  when  the  pub-  in  the  case  before  deciding  it,  just  as  if 

lie  is  deeply  interested  in  the  punish-  no  proceedings  had  been  taken  by  the 

ment  of  the  offender.  submitting  Magistrate,  i4Suth.  Cr.  3. 
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Court,  and  if  he  is  empowered  to  commit  for  trial,  lie  shall  Magistrate 
stop  further  proceedings  and  commit  the  accused  under  the  ghouidTe 
provisions  hereinbefore  contained.  committed. 

If  such  Magistrate  is  not  empowered  to  commit  for  trial, 
he  shall  proceed  under  section  346. 

348.  Whoever,  having  been  convicted  of  an  offence  punish-  Trial  of 
able  under  Chapter  XII   or  Chapter  XVII   of  the   Indian  J^^^'l^f^^ly 
Penal  Code  with  imprisonment  for  a  term  of  three  years  or  convicted 

-,        .  .  jj?  po  •  ^     1  ^  1       oi  oflFencea 

upwards,  is  again  accused  01  any  ottence  punishable  under  against 
either  of  those  chapters  with  imprisonment  for  a  term  of*'*'^^*^®* 

in         I-        -T        'p     1       -hr      •  stamp-law 

three  years  or  upwards,   shall  ordinarily,  if  the  Magistrate  or  property. 

before  whom  he  is  accused  considers  him  an  habitual  offender, 

be  committed  to  the  Court  of  Session  or  High  Court,  as  the 

case  may  be ;  or,  in  districts  in  which  the  District  Magistrate 

has  been  invested  with  powers  under  section  30,  placed  on 

his  trial  before  such  Magistrate. 

349.  Whenever  a  Magistrate  of  the  second  or  third  class.  Procedure 
having  jurisdiction,  is  of  opinion,  after  hearing  the  evidence   -^rr^' 
for  the  prosecution  and  the   accused,  that   the  accused   is  cannot  pass 
guilty,  and  that  he  ought  to  receive  a  punishment  different  sufficiently 
in  kind  from,  or  more  severe  than,  that  which  such  Magis-  severe. 
trate  is  empowered  to  inflict,  or  that  he  ought  to  be  required 

to  execute  a  bond  under  section  106,  he  may  record  the 
opinion  and  submit  his  proceedings,  and  forward  the  accused, 
to  the  District  Magistrate  or  Sub-divisional  Magistrate  to 
whom  he  is  subordinate. 

The  Magistrate  to  whom  the  proceedings  are  submitted 
may,  if  he  thinks  fit,  examine  the  parties  and  recall  and 
examine  any  witness  who  has  already  given  evidence  in  the 
case,  and  may  call  for  and  take  any  further  evidence ;  and  shall 
pass  such  judgment,  sentence  or  order  ^  in  the  case  as  he  thinks 
fit,  and  as  is  according  to  law :  provided  that  he  shall  not 
inflict  a  punishment  more  severe  than  he  is  empowered  to 
inflict  under  sections  3a  and  ^^. 

^  This  does  not  deprive  him  of  his  has  been  held  in  Madras  that  the  Ma- 
power  to  commit  the  case  to  the  ses-  gistrate  to  whom  a  case  is  sent  under 
sions  for  trial,  4  Bom.  340  :  10  Bom.  this  section  cannot  send  it  on  for  in- 
196:  I  Mad.  289:  13  Cal.  305:  9  quiry  to  another  Magistrate,  4  Mad. 
Mad.  377  ;  and  see  14  Cal.  355.    It  333.  But  see  7  Bom.  H.  C,  Cr.  Ca.  69. 
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Conviction 
or  commit- 
ment on 
evidence 
partly  re- 
corded by 
one  Magis- 
trate and 
partly  by 
another. 


Detention 
of  offenders 
attending 
Court. 


Courts  to 
be  open. 


350.  Whenever  any  Magistrate,  after  having  heard  and 
recorded  the  whole  or  any  part  ^  of  the  evidence  in  an  inquiry 
or  a  trial,  ceases  to  exercise  jurisdiction  therein,  and  is  suc- 
ceeded by  another  Magistrate  who  has  and  who  exercises 
such  jurisdiction,  the  Magistrate  so  succeeding  ^  may  act  on 
the  evidence  so  recorded  by  his  predecessor,  or  partly  recorded 
by  his  predecessor  and  partly  recorded  by  himself;  or  he  may 
re-summon  the  witnesses  and  re-commence  the  inquiry  or 
trial : 

Provided  as  follows  : — 

(a)  In  any  trial,  the  accused  may,  when  the  second  Magis- 
trate commences  his  proceedings,  demand  that  the  witnesses 
or  any  of  them  be  re-summoned  and  re-heard  : 

(b)  The  High  Court,  or,  in  cases  tried  by  Magistrates 
subordinate  to  the  District  Magistrate,  the  District  Magis- 
trate, may,  whether  there  be  an  appeal  or  not,  set  aside  any 
conviction  passed  on  evidence  not  wholly  recorded  by  the 
Magistrate  before  whom  the  conviction  was  had,  if  such 
Court  or  District  Magistrate  is  of  opinion  that  the  accused 
has  been  materially  prejudiced  thereby;  and  may  order  a  new 
inquiry  or  trial. 

Nothing  in  this  section  applies  to  cases  in  which  pro- 
ceedings have  been  stayed  under  section  346. 

351.  Any  person  attending  a  Criminal  Court  ^,  although 
not  under  arrest  or  upon  a  stmimons,  may  be  detained  by 
such  Court  for  the  purpose  of  examination,  for  any  offence 
of  which  such  Court  can  take  cognisance  and  which,  from 
the  evidence,  he  may  appear  to  have  committed;  and  may 
be  proceeded  against  as  though  he  had  been  arrested  or  sum- 
moned. 

When  the  detention  takes  place  in  the  course  of  an  inquiry 
under  Chapter  XVIII,  or  after  a  trial  has  been  begun,  the 
proceedings  in  respect  of  such  person  shall  be  commenced 
afresh  and  the  witnesses  re-heard. 

352.  The  place  in  which  any  Criminal  Court  is  held  for 


1  24  Suth.  Cr.  53. 

^  There  is  no  such  provision  in  the 
case  of  the  Sessions  Judge,  3  Mad.  112. 
The  object  of  sec.  350  is  to  provide  for 


the  necessarily  frequent  change  in  the 
office  of  Magistrate.  • 

'  This  includes  a  Sessions  Court; 
see  the  saving  in  sec.  193,  supra. 
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the  purpose  of  inquiring  into  or  trying  any  offence  shall  be 
deemed  an  open  Court,  to  which  the  public  generally  may 
have  access,  so  far  as  the  same  can  conveniently  contain 
them : 

Provided  that  the  presiding  Judge  or  Magistrate  may,  i£ 
he  thinks  fit,  order  at  any  stage  of  any  inquiry  into,  or  trial 
of,  any  particular  case  that  the  public  generally,  or  any  par- 
ticular person,  shall  not  have  access  to,  or  remain  in,  the 
room  or  building  used  by  the  Court. 


CHAPTER  XXV. 

OP   THE   MODE    OF   TAKING   AND    RECORDING    EVIDENCE 
IN    INQUIRIES    AND   TRIALS. 

353.  Except  as  otherwise  expressly  provided,  all  evidence  Evidence 
taken  under  Chapters  XVIII,  XX,  XXI,  XXII  and  XXIII  •"  p^e^sence 
shall  be  taken  in  the  presence  of  the  accused,  or,  when  his  of  accused, 
personal   attendance  is   dispensed  with,   in   presence   of  his 
pleader. 

354.  In  inquiries  and  trials  (other  than  summary  trials)  Recording 

under   this   Code   by  or  before    a   Magistrate    (other  than  ?7^'^®.°°^  '^ 
,    •'  ,  °  \  Provinces, 

a  Presidency  Magistrate  ^)  or  Sessions  Judge,  the  evidence  of 
the  witnesses  shall  be  recorded  in  the  following  manner. 

355.  In  summoiiS-cases  tried  before  a  Magistrate,  other  Record  in 
than  a  Presidency  Magistrate ',  and  in  cases  of  the  offences  ^a^a^d 
mentioned  in  section  260,  clauses  (i)  to  (>t),  both  inclusive,  in  trials  of 
when  tried  by  a  Magistrate  of  the  first  or  second  class,  the  fence^by" 
Magistrate  shall  make  a  memorandum  of  the  substance  of  ^^^^  ^^^ 

86C0I1Q  cl&S& 

the  evidence  of  each  witness  as  the  examination  of  the  wit-  Magis- 
ness  proceeds  ^.  trates. 

Such  memorandum  shall  be  written  and  signed  by  the 
Magistrate  with  his  own  hand,  and  shall  form  part  of  the 
record. 

If  the  Magistrate  is  prevented  from  making  a  memorandum 
as  above  required,  he  shall  record  the  reason  of  his  inability 

'  See  sec.  362,  infra.  witness  'deposes  as  last  witness,'  I 

'  It  is  not  enough  to  state  that  a       Bom.  H.  C.  91. 
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to  do  so,  and  shall  cause  sucli  memorandum  to  be  made  In 
writing  from  his  dictation  in  open  Court,  and  shall  sign  the 
same ;  and  such  memorandimi  shall  form  part  of  the  record. 

Eecord  in        356.   In  all   other  trials  before   Courts  of   Session   and 

outside*^^  Magistrates  (other  than  Presidency  Magistrates)  and  in  all 

Presi-         inquiries  under  Chapters  XII  and  XVIII,  the  evidence  of 

towns.        each  witness  shall  be  taken  down  in  writing  in  the  language 

of  the  Court,  by  the  Magistrate  or  Sessions  Judge,  or  in  his 

presence  and  hearing  and  under  his  personal  direction  and 

superintendence,  and  shall  be  signed  by  the  Magistrate  or 

Sessions  Judge. 

Evidence         When  the  evidence  of  such  witness  is  given  in  English, 

English,      the  Magistrate  or  Sessions  Judge  may  take  it  down  in  that 

language  with  his   own   hand,    and,  unless   the   accused   is 

familiar   with   English,    or   the   language    of    the   Court   is 

English,  an  authenticated  translation  of  such  evidence  in  the 

language  of  the  Court  shall  form  part  of  the  record. 

Memoran-       In  cases  in  which  the  evidence  is  not  taken  down  in  writing 

evWence^'^  by  the  Magistrate  or  Sessions  Judge,  he  shall,  as  the  examina- 

not  taken    tion  of  each  witness  proceeds,  make  a  memorandum  of  the 

the  Magis-  substance  of  what  such  witness  deposes ;  and  such  memoran- 

trate  or       HvLTn   shall   be   written    and   signed    by   the    Magistrate   or 

Judge  him-  .  .  , 

self.  Sessions  Judge  with  his  own  hand,  and  shall  form  part  of 

the  record. 

If  the  Magistrate  or  Sessions  Judge  is  prevented  from 

making  a  memorandvmi  as  above  required,  he  shall  record 

the  reason  of  his  inability  to  make  it. 

Language  357.  The  Local  Government  may  direct  that  in  any 
evidence,  district  or  part  of  a  district,  or  in  proceedings  before  any 
Court  of  Session,  or  before  any  Magistrate  or  class  of  Magis- 
trates, the  evidence  of  each  witness  sliall  in  the  cases  referred 
to  in  section  ^^6  be  taken  dowoi  by  the  Sessions  Judge  or 
Magistrate  with  his  own  hand  and  in  his  mother-tongue, 
luiless  he  is  prevented  by  any  sufficient  reason  from  taking 
down  the  evidence  of  any  witness,  in  which  case  he  shall 
record  the  reason  of  his  inability  to  do  so,  and  shall  cause 
the  evidence  to  be  taken  down  in  writing  from  his  dictation 
in  open  Court. 


CHAPTER  XXV.     TAKING  AND  EECORDING  EVIDENCE.    1 9 1 

The  evidence  so  taken  down  shall  be  signed  by  the  Sessions 
Judge  or  Magistrate^  and  shall  form  part  of  the  record  : 

Provided  that  the  Local  Government  may  direct  the  Sessions 
Judge  or  Magistrate  to  take  down  the  evidence  in  the  English 
language^  or  in  the  language  of  the  Court,  although  such 
language  is  not  his  mother-tongue^. 

358.  In  cases  of  the  kind  mentioned  in  section  ^^^,  the  Option  to 
Magistrate  may,  if  he  thinks  fit,  take  down  the  evidence  of  jn^^geJ^* 
any  witness  in  the  manner  provided  in  section  ^^6,  or,  if  '™<ier  sec- 
within  the  local  limits  of  the  jurisdiction  of  such  Magistrate 

the  Local  Government  has  made  the  order  referred  to  in 
section  ^^y,  in  the  manner  provided  in  the  same  section. 

359.  Evidence  taken  under   section  ^^6  or   section  357  Mode  of  re- 
shall  not  ordinarily  be  taken  down  in  the  form  of  question  g^jj^^g 
and  answer,  but  in  the  form  of  a  narrative.  under  sec- 

The  Magistrate  or  Sessions  Judge  may,  in  his  discretion,  section  357. 
take  down,  or  cause  to  be  taken  down,  any  particular  ques- 
tion and  answer. 

360.  As  the  evidence  of  each  witness  taken  under  section  Procedure 
^Jy6  or  section  357  is  completed,  it  shall  be  read  over  to  him  such^evi-  ^ 
in  the  presence  of  the  accused,  if  in  attendance,  or  of  his  dencewheu 
pleader,  if  he  appears  by  pleader,  and  shall,  if  necessary,  be 
corrected. 

If  the  witness  deny  the  correctness  of  any  part  of  the  evi- 
dence when  the  same  is  read  over  to  him,  the  Magistrate 
or  Sessions  Judge  may,  instead  of  correcting  the  evidence, 
make  a  memorandum  thereon  of  the  objection  made  to  it 
by  the  witness,  and  shall  add  such  remarks  as  he  thinks 
necessary. 

If  the  evidence  be  taken  down  in  a  language  different  from 
that  in  which  it  has  been  given,  and  the  witness  does  not 
understand  the  language  in  which  it  is  taken  down,  the  evi- 
dence so  taken  down  shall  be  interpreted  to  him  in  the  lan- 
guage in  which  it  was  given,  or  in  a  language  which  he 
imderstands'^. 

'  See  notifications  in  Macpherson's  '  This  section  doea  not  apply  to  the 

ListH,  1884,  PI^'  215,  481,  493,    552,       examination  of  prisoners,  12  Suth.Cr. 
595.  44.     As  to  them,  see  sec.  364. 


192 


THE    CODE    OF    CRIMINAL   PEOCEDUEE. 


Interpre-  361.  Whenever  any  evidence  ^  is  given  in  a  language  not 
evidMice  understood  by  the  accused  and  he  is  present  in  person,  it  shall 
to  accused  be  interpreted  to  him  in  open  Court  in  a  language  understood 

or  his  ,       -  . 

pleader.        by  him. 

If  he  appears  by  pleader  ^  and  the  evidence  is  given  in 
a  language  other  than  the  language  of  the  Court,  and  not 
imderstood  by  the  pleader,  it  shall  be  interpreted  ^  to  such 
pleader  in  that  language. 

When  documents  are  put  in  for  the  purpose  of  formal 
proof,  it  shall  be  in  the  discretion  of  the  Court  to  interpret 
as  much  thereof  as  appears  necessary. 

Record  of  362.  In  every  case  in  which  a  Presidency  Magistrate 
evidence  in  ij^poggg  ^  fine  exceeding  two  hundred  rupees,  or  imprison- 
Magris-  ment  for  a  term  exceeding  six  months,  he  shall  either 
take  down  the  evidence  of  the  witnesses  with  his  own 
hand,  or  cause  it  to  be  taken  down  in  writing  from 
his  dictation  in  open  Court  ^.  All  evidence  so  taken  down 
shall  be  signed  by  the  Magistrate  and  shall  form  part  of  the 
record. 

Evidence  so  taken  down  shall  ordinarily  be  recorded  in 
the  form  of  a  narrative,  -but  the  Magistrate  may,  in  his 
discretion,  take  down,  or  cause  to  be  taken  down,  any  par- 
ticular question  or  answer. 

Sentences  passed  under  section  35  on  the  same  occasion 
shall,  for  the  purposes  of  this  section,  be  considered  as  one 
sentence. 

Remarks         363.  When  a  Sessions  Judge  or  Magistrate  has  recorded 
demeanom-  *^^  evidence  of  a  witness  he  shall  also  record  such  remarks 
of  witness,  (if  any)  as  he  thinks  material  respecting  the  demeanour  of 
such  witness  whilst  under  examination. 


trates' 
Courts. 


'  i.e.  oral  evidence,  1 5  Suth. Cr.  25. 
As  to  documentary  evidence,  though 
the  prisoner  has  a  right  to  have  all 
or  any  part  of  any  document  used  on 
his  trial  interpreted  to  him,  yet  where 
it  is  put  in  merely  to  give  formal 
proof  of  an  uncontestable  fact  it 
is  enough  to  make  him  understand 
what  the  document  is  and  why  it  is 
put  in.  Ibid. 


*  Sec.  205,  supra. 
'  Sec.  543,  infra. 

*  The  drafting  here  is  faulty.  The 
meaning  probably  is  that  no  such 
sentence  shall  be  passed  unless  the 
Magistrate  has  either  himself  taken 
down  the  evidence  or  caused  it 
to  be  taken  down  from  his  dicta- 
tion. 
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364.  Whenever  the  accused  is  examined  by  any  Magis-  Examina- 
trate,  or  by  any  Court  other  than  a  High  Court  established  ^^3"^^  ^^ 
by  Royal  Charter  or  the  Chief  Court  of  the  Panjab,  the  whole  recorded, 
of  such  examination,  including  every  question  put  to  him 
and  every  answer  given  by  him,  shall  be  recorded  in  full  ^, 
in  the  language  in  which  he  is  examined,  or,  if  that  is  not 
practicable,  in  the  language  of  the  Court  or  English;   and 
such  record  shall  be  shown  or  read  to  him,  or,  if  he  does  not 
understand  the  language  in  which  it  is  written,  shall  be  in- 
terpreted to  him  in  a  language  which  he  understands,  and 
he  shall  be  at  liberty  to  explain  or  add  to  his  answers. 

When  the  whole  is  made  conformable  to  what  he  declares 
is  the  truth,  the  record  shall  be  signed  ^  by  the  accused  ^  and 
the  Magistrate  or  Judge  of  such  Court,  and  such  Magistrate 
or  Judge  shall  certify  under  his  own  hand  that  the  examina- 
tion was  taken  in  his  presence  and  hearing,  and  that  the 
record  contains  a  full  and  true  account  of  the  statement  made 
by  the  accused. 

In  cases  in  which  the  examination  of  the  accused  is  not 
recorded  by  the  Magistrate  or  Judge  himself,  he  shall  be 
bound,  unless  he  is  a  Presidency  Magistrate,  as  the  examina- 
tion proceeds,  to  make  a  memorandum  thereof  in  the  language 
of  the  Court,  or  in  English,  if  he  is  sufficiently  acquainted 
with  the  latter  language;  and  such  memorandum  shall  be 
written  and  signed  by  the  Magistrate  or  Judge  with  his  own 
hand,  and  shall  be  annexed  to  the  record.  If  the  Magistrate 
or  Judge  is  unable  to  make  a  memorandum  as  above  required, 
he  shall  record  the  reason  of  such  inability. 

Nothing  in  this  section  shall  be  deemed  to  apply  to  the 
examination  of  an  accused  person  under  section  263  *. 

'  not  necessarily  by  the    Magis-  '  This  provision  is  merely  directory, 

trate's  own  hand,   20  Suth.  Cr.   50:  Refusal  to  sign  is  not  punishable  under 

I  Bom.  219.  thePenalCode,sec.  i8o;see4Bom.  15. 

'  Where  the  accused  is  unable  to  *  As  to  the  effect  of  not  fully  corn- 
write  his  name,  this  would  probably  plying  with  the  provisions  of  this  sec- 
be  construed  to  include  'marked.'  tion,  see  sec.  533  infra,  and  12  Suth. 

Where  the  accused  at  the  time  of  Cr.  44.    Omission  to  record  in  the  ver- 

trial  confesses  his  guilt  to  the  Court  nacular  questions  asked  in  the  exami- 

tliis  provision  is  inapplicable,  for  the  nation  of  the  accused  does  not  neces- 

Court    may  sentence    him   at    once  sarily  render  that  examination  inad- 

under  sec.  255  ;  see  3  Cal.  756.  missible  as  evidence,  8  Cal.  618,  n. 

VOL.  II.  O 
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365.  Every  High  Court  established  by  Royal  Charter  and 
the  Chief  Court  of  the  Panjab  may,  from  time  to  time,  by 
general  rule,  prescribe  the  manner  in  which  evidence  shall 
be  taken  down  in  cases  coming  before  the  Court,  and  the 
Judges  of  such  Court  shall  take  down  the  evidence  or  the 
substance  thereof  in  accordance  with  the  rule  (if  any)  so 
prescribed. 


CHAPTEE  XXVI. 


OF   THE    JUDGMENT. 

Mode  of  366.  The  judgment  in  every  trial  in  any  Criminal  Court 

iudjnn"nf  ^^  original  jurisdiction  shall  be  pronounced  in  open  Court 
either  immediately  or  at  some  subsequent  time  of  which  due 
notice  shall  be  given  to  the  parties  or  their  pleaders ;  and  the 
accused  shall,  if  in  custody,  be  brought  up,  or  if  not  in  cus- 
tody shall  be  required  to  attend,  to  hear  judgment  delivered, 
except  where  his  personal  attendance  during  the  trial  has 
been  dispensed  with  and  the  sentence  is  one  of  fine  only,  in 
which  case  it  may  be  pronounced  in  the  presence  of  his 
pleader. 

Language        367.  Every  such  judgment  shall,  except  as  otherwise  ex- 
ment  pressly  provided  by  this  Code,  be  written  by  the  presiding 

officer  of  the  Court  in  the  language  of  the  Court  ^,  or  in 
Contents  of  English ;  and  shall  contain  the  point  or  points  for  determina- 
jadgmen  .   ^j^j^^  ^]jg  decision  thereon 2,  and  the  reasons  for  the  decision^; 

and  shall  be  dated  and  signed  by  the  presiding  officer  in  open 

Court  at  the  time  of  pronouncing  it. 

It   shall   specify  the   offence   (if  any)   of  which,  and   the 

section  of  the  Indian  Penal  Code  or  other  law  under  which, 

the  accused  is  convicted,  and  the  punishment  to  which  he  is 

sentenced  *. 

When  the  conviction  is  under  the  Indian  Penal  Code,  and 


*  Sec.  556,  infra. 

'  A  Sessions  Judge  should  record 
findings,  whether  of  conviction  or 
acquittal,  on  all  the  charges  under 
which  prisoners  are  commited  for 
trial,  13  Suth.  Cr.  50. 


'11  Cal.  449:  followed  in  13  Cal. 
no. 

*  The  Judge  cannot  declare  that 
sentence  of  imprisonment  shall  run 
from  a  period  prior  to  the  conviction, 
'4  N.  W.  P.  9. 
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it  is  doubtful  under  which  of  two  sections,  or  under  which  Judgment 

in  a' 

tive 


of  two  parts  of  the  same  section,  of  that  Code  the  offence  ^'^  *  ^"^ 


falls,  the  Court  shall  distinctly  express  the  same,  and  pass 
judgment  in  the  alternative. 

If  it  be  a  judgment  of  acquittal,  it  shall  state  the  offence 
of  which  the  accused  is  acquitted  and  direct  that  he  be  set 
at  liberty. 

If  the  accused  is  convicted  of  an  offence  punishable  with 
death,  and  the  Court  sentences  him  to  any  punishment  other 
than  death,  the  Court  shall  in  its  judgment  state  the  reason 
why  sentence  of  death  was  not  passed  : 

Provided  that,  in  trials  by  jury,  the  Court  need  not  write  a 
judgment,  but  the  Court  of  Session  shall  record  the  heads  of 
the  charge  to  the  jury  ^. 

368.  When  any  person  is  sentenced  to  death,  the  sentence  Sentence  of 
shall  direct  that  he  be  hanged  by  the  neck  till  he  is  dead  ^.  **    ' 

No  sentence  of  transportation  shall  specify  the  place  to  Sentence  of 
which  the  person  sentenced  is  to  be  transported.  tion^^*'^  * 

369.  No  Court,  other  than  a  High  Court  ^,  when  it  has  Court  not 
signed  its  judgment  shall  alter  or  review  the  same,  except  as  ju^i^ent. 
provided  in  section  395  or  to  correct  a  clerical  error  *. 

370.  Instead  of  recording  a  judgment  in  manner  herein-  Presidency 
before   provided,  a   Presidency  Magistrate    shall   record  the  t^atT'e 
following  particulars  ^  : —  judgment, 

(a)  the  serial  numb^/  of  the  case ; 

{/j)  the  (late  of  the  commission  of  the  offence ; 

{c)  the  name  of  the  complainant  (if  any) ; 

(</)  the  name  of  the  accused  person,  and  (except  in  the 

'  i.e.   80  much  of  the  charge  as  under  sec.  434  and  the  Letters  Patent, 

will  enable  the  Appellate  Court  to  de-  7    All.   672.     As    to    reviewing    or 

cide  whether  the  evidence  has  been  reconsidering     interlocutory    orders, 

properly    laid    before     the    jury    or  see  8  Cal.  3.     See  sec.  434,  infra, 
whether  there  has  been  any  misdirec-  *  14  Cal.  42.     The  High  Court  has 

tion,  23  Suth.  Cr.  32,  col.  2,  no  power  under   this  section  to  re- 

"  For  form  of  warrant  see  Sched.  view  an  order  dismissing  an  appli- 

V.  No.  35.  cation    for    revision    made    by    an 

*  So  far  as  affects  the  High  Court  accused  person,  and  the  only  remedy 
this  section  applies  merely  to  ques-  is  by  appeal  to  the  prerogative  of  the 
tions  of  law  arising  in  its  original  Crown  as  exercised  by  the  Local  Go- 
criminal  jurisdiction,  which  are  re-  vemment,  7  All.  672  :  10  Bom.  176. 
served  and  subsequently  disposed  of  *  14  Cal.  174. 

0  2 
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Case  of  per- 
son sen- 
tenced to 
death. 


case  of  an  European  British  subject)  his  parentage  and 
residence ; 

(e)  the  offence  complained  of  or  proved  ; 

(y )  the  plea  of  the  accused  and  his  examination  (if  any) ; 

(ff)  the  final  order ; 

[/i)  the  date  of  such  order ;  and 

(?)  in  all  cases  in  which  the  Magistrate  inflicts  imprison- 
ment^, or  fine  exceeding  two  hundred  rupees,  or  both,  a  brief 
statement  of  the  reasons  for  the  conviction. 

371.  The  judgment  shall  be  explained  to  the  accused,  and 
on  his  application  a  copy  of  the  judgment,  or,  when  he  so 
desires,  a  translation  in  his  own  language,  if  practicable,  or  in 
the  language  of  the  Court,  shall  be  given  to  him  without 
delay.  Such  copy  shall,  in  any  case  other  than  a  summons- 
case,  be  given  free  of  cost. 

In  trials  by  jury  in  a  Court  of  Session,  a  copy  of  the 
heads  of  the  charge  to  the  jury  shall,  on  the  application 
of  the  accused,  be  g^ven  to  him  without  delay  and  free  of 
cost  2. 

When  the  accused  is  sentenced  to  death  by  a  Sessions 
Judge,  such  Judge  shall  further  inform  him  of  the  period 
within  which,  if  he  wishes  to  appeal,  his  appeal  should  be 
preferred  ^. 


Judgment       372.  The  original  judgment  shall  be  filed  with  the  record 

to  n  1  *tei  ^^  proceedings,  and  where  the  original  is  recorded  in  a  different 

language  from  that  of  the  Court,  and  the  accused  so  requires, 

a  translation  thereof  into  the  language  of  the  Court  shall  be 

added  to  such  record.- 


Court  of 
Session  to 
send  copy 
of  finding 
and  sen- 
tence to 
District 
Magistrate. 


373.  In  cases  tried  by  the  Court  of  Session,  the  Court  shall 
forward  a  copy  of  its  finding  and  sentence  (if  any)  to  the 
District  Magistrate  within  the  local  limits  of  whose  jurisdiction 
the  trial  was  held*. 


'  as  a  substantive  sentence.  Clause 
(i)  does  not  apply  to  cases  where  im- 
prisonment is  only  inflicted  in  default 
of  payment  of  a  petty  fine,  14  Cal.  1 74. 

*  And  see  sec.  548,  infra. 

*  See  the  Limitation  Act,   infra. 


Sched.  II.  Art.  150. 

*  The  proposal  that  a  copy  of  the 
judgment  should  be  forwarded  was 
rejected  by  the  Select  Committee,  as 
its  adoption  would  have  involved 
needless  labour. 
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CHAPTER  XXVII. 

OF   THE    SUBMISSION    OF    SENTENCES    FOR    CONFIRMATION. 

374.  When  the  Court  of  Session  passes  sentence  o£  death  ^,  Sentence  of 
the  proceedings  2  shall  be  submitted  to  the  High  Court  ^,  and  the  submitted^ 
sentence  shall  not  be  executed  unless  it  is  confirmed  by  the  ^y  CJourt  of 
High  Court.  •  '"^'"" 

375.  If  when  such  proceedings  are  submitted  the  High  Power  to 
Court  thinks  that  a  further  inquiry  should  be  made  into,  or  tj^er^n-"^" 
additional  evidence  taken  upon,  any  point  bearing  upon  the  quiry  to  be 
guilt  or  innocence  of  the  convicted  person,  it  may  make  such  additional 
inquiry  or  take  such  evidence  itself,  or  direct  it  to  be  made  or  evidence  to 
taken  by  the  Court  of  Session. 

Such  inquiry  shall  not  be  made  nor  shall  such  evidence  be 
taken  in  the  presence  of  jurors  or  assessors,  and,  unless  the 
High  Court  otherwise  directs,  the  presence  of  the  convicted 
person  may  be  dispensed  with  when  the  same  is  made  or  taken. 

When  the  inquiry  and  the  evidence  (if  any)  are  not  made 
and  taken  by  the  High  Court,  the  result  of  such  inquiry  and 
the  evidence  shall  be  certified  to  such  Court. 

376.  In  any  case  submitted  under  section  374,  whether  Power  of 
tried  with  the  aid  of  assessors  or  by  jury*,  the  High  Court—  ^^fJiS^ 

(a)  may  confirm  the  sentence,  or  pass  any  other  sentence  sentence  or 
warranted  by  law,  or  vkti'on!''"' 

(b)  may  annul  the  conviction,  and  convict  the  accused  of  any 
offence  of  which  the  Sessions  Court  might  have  convicted  him^j 
or  order  a  new  trial  on  the  same  or  an  amended  charge,  or 

(c)  may  acquit  the  accused  person : 

Provided  that  no  order  of  confirmation  shall  be  made  under 
this  section  until  the  period  allowed  for  preferring  an  appeal 
has  expired,  or,  if  an  appeal  is  presented  within  such  period, 
until  such  appeal  is  disposed  of. 

*  Form  of  warrant  of  commitment,  mercy,  Mad.  H.  C.  Pro.,  3rd  April, 

Sched.  V.  No.  34.  1873,  cited  by  Henderson. 

"  including  an  English  translation  *  19  Suth.  Cr.  57. 

of  the  whole  of  the  evidence  and  a  *  See  i  Bom.  639,  as  to  the  corre- 

statement  whether  or  not  the  prisoner  sponding  section  (aa8)  of  the  Code  of 

has  signified  his  intention  to  appeal.  187a. 

'  without  any  recommendation  to 
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Confirma-  377.  In  every  case  so  submitted,  tlie  confirmation  of  the 
sentence^to  sentence,  or  any  new  sentence  or  order  passed  by  tbe  High 
be  signed  Court,  shall,  when  such  Court  consists  of  two  or  more  Judges, 
Judges.      ^6  made,  passed  and  signed  by  at  least  two  of  them. 

Procedure       378.  When   any  such  case  is  heard  before  a  Bench  of 

Sff&rence    Judges  and  such  Judges  are  equally  divided  in  opinion,  the 

of  opinion,  case,  with  their  opinions  thereon,  shall  be  laid  before  another 

Judge,  and  such  Judge,  after  such  examination  and  hearing 

as  he  thinks  fit,  shall  deliver  his  opinion,  and  the  judgment  or 

order  shall  follow  such  opinion. 

Procedure  379.  In  cases  submitted  by  the  Court  of  Session  to  the 
submitted  ^^g^  Court  for  the  confirmation  of  a  sentence  of  death,  the 
to  High  proper  ofiicer  of  the  High  Court  shall,  without  delay,  after 
confirma-  the  order  of  confirmation  or  other  order  has  been  made  by 
tion.  the  High  Court,  send  a  copy  of  the  order,  under  the  seal 

of  the  High  Court,  and  attested  with  his  official  signature, 

to  the  Court  of  Session. 

Confirma-  380.  When  a  sentence  passed  by  an  Assistant  Sessions 
sentence  of  Jwdge  ^  or  by  a  District  Magistrate  acting  under  section  34  is 
Assistant    submitted  to  a  Sessions  Judge  for  confirmation  ^,  such  Sessions 

Sessions        _.     , 

Judge         Judge— 

or  Magis-        ^^^  jj^g^y  confirm  the  sentence,  or  pass  any  other  sentence 
under  sec-   which  the  lower  Court  might  have  passed  ^ ;  or 
tion  34.  ^ j^  j^g^y.  ajjjj^i  tjjg  conviction,  and  convict  the  accused  of  any 

offence  of  which  the  lower  Court  might  have  convicted  him, 
or  order  a  new  trial  on  the  same  or  an  amended  charge ;  or 
(c)  may  acquit  the  accused ;  or 

(ff)  if  he  thinks  further  inquiry  or  additional  evidence  upon 
any  point  bearing  upon  the  guilt  or  innocence  of  the  accused 
to  be  necessary,  he  may  make  such  inquiry  or  take  such 
evidence  himself,  or  direct  such  inquiry  or  evidence  to  be 
made  or  taken. 

Unless  the  Court  of  Sessions  otherwise  directs,  the  presence 
of  the  convicted  person  may  be  dispensed  with  when  such 
inquiry  is  made  or  evidence  taken ;  and,  when  the  sentence 

•  Sec.  31,  supra.  ^  This  enables  the  Sessions  Judge 

'  See  sees.  31  and  34,  supra,  and  6       to  enhance  the  sentence. 
Cal.  624,  9  Gal.  513. 
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has  been  submitted  by  an  Assistant  Sessions  Judge,  such 
inquiry  shall  not  be  made,  nor  shall  such  evidence  be  taken,  in 
the  presence  of  jurors  or  assessors. 

When  the  inquiry  and  the  evidence  (if  any)  are  not  made 
and  taken  by  the  Court  of  Sessions,  the  result  of  such  inquiry 
and  the  evidence  shall  be  certified  to  such  Court. 


CHAPTER  XXVIII. 

OF    EXECUTION. 

381.  When  a   sentence   of   death  passed  by  a  Court  of  Execution 
Session  is  submitted  to  the  Hig-h  Court  for  confirmation,  such  °^  °^'^^^ 

^  ^  passed   un- 

Court  of  Session  shall,  on  receiving  the  order  of  confirmation  der  section 

or  other  order  of  the  High  Court  thereon,  cause  such  order  to  ^^  ' 

be  carried  into  effect  by  issuing  a  warrant  or  taking  such 

other  steps  as  may  be  necessary  ^. 

382.  If   a   woman   sentenced  to  death   be  found  ^   to  be  Postpone- 
pregnant  ^,  the  Hiffh  Court  *  shall  order  the  execution  of  the  "^?*  °^ 

r     o  '  o  capital  sen- 

sentence  to  be  postponed,  and  may  commute  the  sentence  to  tenee  on 
transportation  for  life  ^.  w^man? 

383.  Where  the  accused  is  sentenced  to  transportation  or  Execution 
imprisonment  ^  in  cases  other  than  those  provided  for  by  section  of  sentences 
381,  the  Court  passing  the  sentence  shall  forthwith  forward  a  portation 
warrant  to  the  jail  i^.  which  he  is  to  be  confined,  and,  unless  gonment  in 
the  accused  is  already  confined  in  such  jail,  shall  forwai-d  him  other  cases, 
to  such  jail,  with  the  warrant. 

384.  Every  warrant  for  the  execution  of  a  sentence  of  im-  Direction 

prisonment  shall  be  directed  to  the  officer  in  charge  of  the  jail  "^  warrant 
,  I'l'ii  .  .  .  1  •'for  execu- 

or  other  place  m  which  the  prisoner  is,  or  is  to  be,  confined,     tion. 

'  For  forms  of  warrant  see  Sched.  attempted  tocommit  suicide  by  cutting 

V.  N08,  35,  36.  his  throat,  and  there  was  a  risk  of  de- 

*  By  whom  1  There  is  no  provision  capitation  if  he  were  hung,  the  High 
for  pleading  pregnancy,  or  for  a  jury  Court  commuted  the  sentence  to 
of  matrons  or  physicians,  as  in  the  transportation,  2  C.  L.  B.  315,  cited 
N.  Y.  Crim.  Pr.  Code,  §  500.  by  Henderson,  p.  340. 

'  i.e.  with  child.    The  Code,  unlike  *  That   except  in   the   cases   pro- 

the  English  law,  does  not  require  that  vided  for  by  sees,  388,  401,  and  436, 

the  child  be  alive  in  the  womb.  the   execution  of  a  sentence  of  im- 

*  not  the  Sessions  Judge.  prisonment  cannot  be  suspended,  see 
'  Where  a  man  sentenced  to  death  3  Ben.  Ap.  Cr.  50, 
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Warrant         385.  When  the  prisoner  is  to  be  confined  in  a  jail,  the 

lodged.  °™  warrant  shall  be  lodged  with  the  jailor. 

Warrant         386.  Whenever  an  offender  is  sentenced  to  pay  a  fine,  the 

^^levy  of  (^Q^jj.^  passing  the  sentence  may,  in  its  discretion,  issue  a 
warrant^  for  the  levy  of  the  amoimt  by  distress  and  sale  of  any 
moveable  property  belonging  to  the  offender,  although  the 
sentence  directs  that,  in  default  of  payment  of  the  fine,  the 
offender  shall  be  imprisoned^. 

Effect  of  387.  Such  warrant  may  be  executed  within  the  local  limits 
rant.^*"^  of  the  jurisdiction  of  such  Court,  and  it  shall  authorise  the 
distress  and  sale  of  any  such  property  without  such  limits, 
when  endorsed  by  the  District  Magistrate  or  Chief  Presidency 
Magistrate  within  the  local  limits  of  whose  jurisdiction  such 
property  is  found. 

Suspension      388.  When  an  offender  has  been  sentenced  to  fine  only, 
tion^of  "sen-  ^^^  ^  imprisonment  in  default  of  payment  of  the  fine,  and 
tence  of      the  Court  issues  a  warrant  under  section  386,  it  may  suspend 
ment.         ^^^  execution  of  the  sentence  of  imprisonment  and  may  release 
the  offender  on  his  executing  a  bond,  with  or  without  sureties, 
as  the  Court  thinks  fit,  conditioned  for  his  appearance  before 
such  Court  on  the  day  appointed  for  the  return  to  such  warrant, 
such  day  not  being  more  than  fifteen  days  from  the  time  of 
executing  the  bond ;  and  in  the  event  of  the  fine  not  having 
been  realised  the  Court  may  direct  the  sentence  of  imprison- 
ment to  be  carried  into  execution  at  once. 

Who  may        389.  Every  warrant  for  the  execution  of  any  sentence  may 
issue  war-   ^^  issued  either  by  the  Judge  or  Magistrate  who  passed  the 

sentence  or  by  his  successor  in  office^. 
Execution       390.  When  the  accused  is  sentenced  to  whipping  only,  the 
of  sentence  gentence  shall  be  executed  at  such  place  and  time  as  the  Court 

ofwhippmg  ^ 

only.  may  direct. 

Execution       391.  When  the  accused  is  sentenced  to  whipping  in  addition 

of  wMf^'^  ^  imprisonment  in  a  case  which  is  subject  to  appeal,  the 

*  See  the  form,  Sched.  V.  No.  37.  property  from  distraint,  see  3  Suth. 

'  That  imprisonment  and  distress  Or.  62. 

may  be  simultaneously  ordered,  see  A  fine  may  be  levied  at  any  time 

9  Suth.  Cr.  50.     That  imprisonment  within  six   years    after   the  passing 

suffered  in  default  of  payment  of  a  of  the  sentence,  Penal  Code,  sec.  70. 

fine  does  not  exempt  the  offender's  '  9  Suth.  Cr.  50, 
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whipping  shall  not  be  inflicted  until  fifteen  days  from  the  pjng,  in  ad- 
date  of  the  sentence,  or,  if  an  appeal  be  made  within  that  imprison- 
time,  until  the  sentence  is  confirmed  by  the  Appellate  Court :  ment. 
but  the  whipping  shall  be  inflicted  as  soon  as  practicable  after 
the  expiry  of  the  fifteen  days,  or,  in  case  of  an  appeal,  as  soon 
as  practicable  after  the  receipt  of  the  order  of  the  Appellate 
Court  confirming  the  sentence. 

The  whipping  shall  be  inflicted  in  the  presence  of  the  officer 
in  charge  of  the  jail :  unless  the  Judge  or  Magistrate  orders  it 
to  be  inflicted  in  his  own  presence. 

392.  In  the  case  of  a  person  of  or  over  sixteen  years  of  Mode  of 
age,  whipping  shall  be  inflicted  with  a  light  ratan  not  less  punigh- 
than  half  an  inch  in  diameter,  in  such  mode,  and  on  such  ™eiit. 
part  of  the  person,  as  the  Local  Government  directs  ^ ;  and, 

in  the  case  of  a  person  under  sixteen  years  of  age,  it  shall 

be  inflicted  in  the  way  of  school-discipline  with  a  light  ratan. 

In  no  case  shall  such  punishment  exceed  thirty  stripes.  Number  of 

stripes. 

393.  No  sentence  of  whipping  shall  be  executed  by  mstal-  -^^^  ^^  ^^ 

ments  ;  and  none  of  the  following  persons  shall  be  punishable  executed 
with  whippmg  (namely) : —  ments. 

(a)  females;  Exemp- 

(^b)  males  sentenced  to  death,  or  to  transportation,  or  to  penal  *°°^' 

servitude,  or  to  imprisonment  for  more  than  five  years ; 
(c)  males  whom  the  Court  considers  to  be  more  than  forty- 
five  years  of  03^0. 

394.  The  punishment  of  whipping  shall  not  be  inflicted  Whipping 
unless  a  Medical  Officer,  if  present,  certifies,  or,  if  there  is  not  inflicted  if 
a  Medical  Officer  present,  unless  it  appears  to  the  Magistrate  or  offe^^®"^ 
oflacer  present,  that  the  offender  is  in  a  fit  state  of  health  to 
undergo  such  punishment. 

If,  during   the   execution  of  a   sentence   of  whipping,  a  Stayofexe- 
Medical  Officer  certifies,  or  it  appears  to  the  Magistrate  or 
officer  present,  that  the  offender  is  not  in  a  fit  state  of  health 
to  undergo  the  remainder  of  the  sentence,  the  whipping  shall 
be  finally  stopped  ^. 

'  Notifications  under  this  section  Burma;  seeMacpherson's JDtf^,  1884, 

have  been  published  by  the   Local  pp.  127,  272,  505,  552. 

Governments    of   Madras,    Bombay,  '  3  Mad.  H.  C,  Rulings,  i. 
the  Central  Provinces,  and  British 
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Procedure       395.  In  any  case  in  which^  under  section  394,  a  sentence 

mentcan-    ^^  whipping"  is,  wholly  or  partially,  prevented  from  bein^ 

not  be  in-    executed,  the  offender  shall  be  kept  in  custody  till  the  Court 

der  section  which  passed  the  sentence  can  revise  it ;  and  the  said  Court 

394-  may,  at  its  discretion,  either  remit  such  sentence,  or  sentence 

the  offender  in  lieu  of  whipping,  or  in  lieu  of  so  much  of  the 

sentence  of  whipping  as  was  not  executed,  to  imprisonment  for 

any  term  not  exceeding  twelve  months,  which  may  be  in 

addition  to  any  other  punishment  to  which  he  may  have  been 

sentenced  for  the  same  offence. 

Nothing  in  this  section  shall  be  deemed  to  authorise  any 
Court  to  inflict  imprisonment  for  a  term  exceeding  that  to 
which  the  accused  is  liable  by  law,  or  that  which  the  said 
Court  is  competent  to  inflict. 

Execution       396.  When  sentence   is   passed  under  this   Code   on  an 

on  escaped^  escaped  couvict,  such  sentence,  if  of  death,  fine  or  whipping, 

convicts,      shall,  subject  to  the  provisions  hereinbefore  contained,  take 

effect  immediately,  and  if  of  imprisonment,  penal  servitude  or 

transportation,  shall  take  effect  according  to  the  following 

rules,  that  is  to  say: — 

If  the  new  sentence  is  severer  in  its  quality  than  the  sentence 
which  such  convict  was  undergoing  when  he  escaped,  the  new 
sentence  shall  take  effect  immediately. 

When  the  new  sentence  is  not  severer  in  its  quality  than  the 
sentence  the  convict  was  undergoing  when  he  escaped,  the  new 
sentence  shall  take  effect  after  he  has  suffered  imprisonment, 
penal  servitude  or  transportation,  as  the  case  may  be,  for  a 
further  period  equal  to  that  which,  at  the  time  of  his  escape, 
remained  unexpired  of  his  former  sentence. 

Explanation. — For  the  purposes  of  this  section — 

(a)  a  sentence  of  transportation  or  penal  servitude  shall  be 
deemed  severer  than  a  sentence  of  imprisonment. 

(b)  a  sentence  of  imprisonment  with  solitary  confinement 
shall  be  deemed  severer  than  a  sentence  of  the  same  description 
of  imprisonment  without  solitary  confinement ;  and 

(c)  a  sentence  of  rigorous  imprisonment  shall  be  deemed 
severer  than  a  sentence  of  simple  imprisonment  with  or  without 
solitary  confinement. 
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397.  When  a  person  already  undergoing  a   sentence   of  Sentence 
imprisonment,  penal  servitude  or  transportation  is  sentenced  ake'adT  ^^ 
to  imprisonment,  penal  servitude  or  transportation,  such  im-  sentenced 
prisonment,  penal  servitude  or  transportation  shall  commence  offence. 

at  the  expiration  of  the  imprisonment,  penal   servitude   or 
transportation  to  which  he  has  been  previously  sentenced  : 

Provided  that  if  he  is  undergoing  a  sentence  of  imprison- 
ment, and  the  sentence  on  such  subsequent  conviction  be  one  of 
transportation,  the  Court  may,  in  its  discretion,  direct  that  the 
latter  sentence  shall  commence  immediately,  or  at  the  expiration 
of  the  imprisonment  to  which  he  has  been  previously  sentenced. 

398.  (i)  Nothing  in  section  396  or  section  397  shall  be  held  Saving  as 
to  excuse  any  person  from  any  part  of  the  punishment  to  which  ^^ections 
he  is  liable  upon  his  former  or  subsequent  conviction.  397. 

(2)  When  an  award  of  imprisonment  in  default  of  payment 
of  a  fine  is  annexed  to  a  substantive  sentence  of  imprisonment, 
or  to  a  sentence  of  transportation  or  penal  servitude  for  an 
offence  punishable  with  imprisonment,  and  the  person  under- 
going the  sentence  is  after  its  execution  to  undergo  a  further 
substantive  sentence,  or  further  substantive  sentences,  of 
imprisonment,  transportation  or  penal  servitude,  effect  shall 
not  be  given  to  the  award  of  imprisonment  in  default  of 
payment  of  the  fine  until  the  person  has  undergone  the  further 
sentence  or  sentences^. 

399.  When  any  *:erson  under  the  age  of  sixteen  years  Confine- 
is  sentenced  by  any  Criminal  Court  to  imprisonment  for  any  ^u^^fulof- 
offence,  the  Court  may  direct  that  such  person,  instead  of  fenders  in 
being  imprisoned  in  a  criminal  jail,  shall  be  confined  in  any  tories?* 
reformatory  ^  established  by  the  Local  Government  as  a  fit 

place  for  confinement,  in  which  there  are  means  of  suitable 

discipline  and  of  training  in  some  branch  of  useful  industry, 

or  which  is  kept  by  a  person  willing  to  obey  such  rules  as  the 

Local  Government  prescribes  with  regard  to  the  discipline 

and  training  of  persons  confined  therein  ^. 

All  persons  confined  under  this  section  shall  be  subject  to 

the  rules  so  prescribed. 

*  Act  X  of  1886,  sec.  1 1 ,  been  made  by  the  Local  (Jovemmenta 

'  See  Act  V  of  1876,  sees.  7,  9.  of  Bombay  and  British  Burma;  see 

'  Eules    for   Beformatories    have       Macpherson'sLiV*,  1884,  pp.  194,536. 


204  THE    CODE    OF    CEIMINAL   PEOCEDUEE. 

Betam  of       400.  When  a  sentence  has  been  fully  executed,  the  officer 
^^r«on"  executing  it  shall  return  the  warrant  to  the  Court  from  which 
of  sentence,  it  issued,  with  an  endorsement  under  his  hand  certifying  the 
manner  in  which  the  sentence  has  been  executed. 


CHAPTER  XXIX. 

OF    SUSPENSIONS,    REMISSIONS   AND    COMMUTATIONS   OF 

SENTENCES. 

Power  to        401.  When  any  person  has  been  sentenced  to  punishment 

re^^sen-'^  for  an  ofEcncc,  the  Governor  General  in  Council,  or  the  Local 

tencea.        Government,  may  at  any  time,  without  conditions,  or  upon 

any  conditions  which  the  person  sentenced  accepts,  suspend 

the  execution  of  his  sentence  or  remit  the  whole  or  any  part 

of  the  punishment  to  which  he  has  been  sentenced. 

Whenever  an  application  is  made  to  the  Governor  General 
in  Coimcil  or  the  Local  Government  for  the  suspension  or 
remission  of  a  sentence,  the  Governor  General  in  Coimcil  or 
the  Local  Government,  as  the  case  may  be,  may  require 
the  presiding  Judge  of  the  Court  before  or  by  which  the 
conviction  was  had  or  confirmed  to  state  his  opinion  as  to 
whether  the  application  should  be  granted  or  refused,  together 
with  his  reasons  for  such  opinion. 

If  any  condition  on  which  a  sentence  has  been  suspended 
or  remitted  is,  in  the  opinion  of  the  Governor  General  in 
Council  or  of  the  Local  Government,  as  the  case  may  be,  not 
fulfilled^,  the  Governor  General  in  Council  or  the  Local 
Government  may  cancel  the  suspension  or  remission,  and 
thereupon  the  person  in  whose  favour  the  sentence  has  been 
suspended  or  remitted^  niay,  if  at  large,  be  arrested  by  any 
police-officer  without  warrant  and  remanded  to  undergo  the 
unexpired  portion  of  the  sentence. 

The  condition  on  which  a  sentence  is  suspended  or  remitted 
under  this  section  may  be  one  to  be  fulfilled  by  the  person  in 
whose  favour  the  sentence  is  suspended  or  remitted,  or  one 
independent  of  his  will^. 

'  Act  X  of  1886,  gee.  II. 
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Nothing  herein  contained  shall  be  deemed  to  interfere  with 
the  right  of  Her  Majesty  to  grant  pardons  ^,  reprieves  ^,  respites 
or  remissions  of  punishment. 

402.  The   Governor   General   in   Council,   or  the   Local  Power  to 
Government,  may,  without  the  consent  of  the  person  sen-  ''°^^_'® 
tenced,  commute  any  one  of  the  following  sentences  for  any  ment. 
other  mentioned  after  it : — 

death,  transportation,  penal  servitude,  rigorous  imprisonment 
for  a  term  not  exceeding  that  to  which  he  might  have  been 
sentenced,  simple  imprisonment  for  a  like  term,  fine  ^. 


CHAPTEE  XXX. 

OF   PREVIOUS  ACQUITTALS   OE,  CONVICTIONS. 

403.  A  person  who  has  once  been  tried  by  a  Court  of  Persononce 
competent  iurisdiction*  for  an  offence  and  convicted  or  acquitted  convicted 

^  "^  ,  ,     ^  ,  ^        ,       or  acquit- 

of  such  offence  shall,  while  such  conviction  or  acquittal  remains  ted  not  to 
in  force,  not  be  liable  to  be  tried  again  for  the  same  offence,  g^^^f.  '^^ 
nor  on  the  same  facts  for  any  other  offence  for  which  a  fence, 
different  charge  from  the  one  made  against  him  might  have 
been  made  under  section  2^6,  or  for  which  he  might  have 
been  convicted  under  section  237^. 

A  person  acquitted  or  convicted  of  any  offence  may  be 
afterwards  tried  for  ">ny  distinct  offence  for  which  a  separate 
charge  might  have  been  made  against  him  on  the  former  trial 
under  section  2^5)  paragraph  one. 

A  person  convicted  of  any  offence  constituted  by  any  act 
causing  consequences  which,  together  with  such  act,  consti- 
tuted a  different  offence  from  that  of  which  he  was  convicted, 
may  be  afterwards  tried  for  such  last-mentioned  offence,  if 
the  consequences  had  not  happened,  or  were  not  known  to  the 
Court  to  have  happened,  at  the  time  when  he  was  convicted. 

A  person  acquitted  or  convicted  of  any  offence  constituted 

*  As  to  this  branch  of  the  preroga-  •''  And  see  the  Prisoners  Act,  V  of 

tive  see  3  Inst.  233,  and  Hawk.  P.  C.  1871,  sees.  23,  24,  25, 

b.  2,  c.  37,  8.  33.   The  code  is  silent  as  *  in  British  India  ? 

to  pleading  pardons.  '  8  Mad.  296. 

«  Hawk.  P.C.b.  2,  0.51,8.8. 
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by  any  acts  may,  notwithstanding  such  acquittal  or  conviction, 
be  subsequently  charged  with,  and  tried  for,  any  other  offence 
constituted  by  the  same  acts  which  he  may  have  committed,  if 
the  Court  by  which  he  was  first  tried  was  not  competent  to  try 
the  offence  with  which  he  is  subsequently  charged. 

Explanation. — The  dismissal  of  a  complaint,  the  stopping 
of  proceedings  under  section  249,  the  discharge  of  the  accused, 
or  any  entry  made  upon  a  charge  under  section  273,  is  not  an 
acquittal  for  the  purposes  of  this  section  ^. 
Illicstrationa. 

(o)  A  is  tried  upon  a  charge  of  theft  as  a  servant  and  acquitted. 
He  cannot  afterwards,  while  the  acquittal  remains  in  force,  be 
charged  with  theft  as  a  servant,  or,  upon  the  same  facts  ^,  with  theft 
simply,  or  with  criminal  breach  of  trust. 

(6)  A  is  tried  upon  a  charge  of  murder  and  acquitted.  There 
is  no  charge  of  robbery;  but  it  appears  from  the  facts  that 
A  committed  robbery  at  the  time  when  the  murder  was  com- 
mitted ;  he  may  afterwards  be  charged  with,  and  tried  for, 
robbery. 

(c)  A  is  tried  for  causing  grievous  hurt  and  convicted.  The 
person  injured  afterwards  dies.  A  may  be  tried  again  for  culpable 
homicide. 

(d)  A  is  charged  before  the  Court  of  Session  and  convicted  of 
the  culpable  homicide  of  B.  A  may  not  afterwards  be  tried  on  the 
same  facts  for  the  murder  of  B. 

(e)  A  is  charged  by  a  Magistrate  of  the  first  class  with,  and 
convicted  by  him  of,  voluntarily  causing  hurt  to  B.  A  may  not 
afterwards  be  tried  for  voluntarily  causing  grievous  hurt  to  B  on 
the  same  facts,  unless  the  case  comes  within  paragraph  three  of 
this  section. 

{/)  A  is  charged  by  a  Magistrate  of  the  second  class  with,  and 
convicted  by  him  of,  theft  of  property  from  the  person  of  B, 
A  may  be  subsequently  chained  with,  and  tried  for,  robbery  on  the 
same  facts. 

{g)  A,  B  and  C  are  charged  by  a  magistrate  of  the  fii^st  class 
with,  and  convicted  by  him  of,  robbing  D.  A,  B  and  C  may  after- 
wards be  charged  with,  and  tried  for,  dacoity  on  the  same  facts '. 

*  And  of  course  where  the  accused  amounting  to  acquittals. 

baa  been  acquitted  at  a  trial  by  a  '  The  words  '  upon  the  same  facts ' 

Court  without  jurisdiction  he  cannot  should  come  next  after  '  charged.' 

plead  this  as  an  acquittal  for  the  pur-  ^  For  other  illustrations  see  7  Suth. 

poses  of  this  section,  2  Suth.  Cr.  10.  Or.  15  (where  Peacock  C.J.  discusses 

See  sees.  240  (withdrawal  of  charges),  the  English  plea  of  autrefois  acquit) : 

308  (entry  by  Sessions  Judge),  and  7  Mad.   557 :    8  Mad.  296 :   7   Ben. 

345    (composition)    for    transactions  Appx.  25. 
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OF  APPEAL,   REFERENCE   AND   REVISION. 


CHAPTER  XXXI.! 

OF  APPEALS. 

404.  No  appeal  shall  lie  from  any  judgment  or  order  of  a  Unless 
Criminal  Court  except  as  provided  for  by  this  Code  or  by  any  ppo^^g^* 
other  law  for  the  time  being  in  force  ^.  no  appeal. 

405.  Any  person  whose  application  under  section  89  for  Appeal 
the  delivery  of  property  or  the  proceeds  of  the  sale  thereof  has  rejecting 
been  rejected  by  any  Court,  may  appeal  to  the  Court  to  which  application 

under 

appeals  ordinarily  lie  from  the  sentences  of  the  former  Court,    gee.  89. 

406.  Any  person  required  by  a  Magistrate,  other  than  the  Appeal 
District    Magistrate   or    a   Presidency   Magistrate,   to    give  requiring 

security  for  good  behaviour  under  section  118,  may  appeal  to  security  for 
iTx  ••-»«■•  ''AX  good  be- 

the  District  Magistrate.  haviour. 

*  The  provisions  of  *L1b  chapter  supra,  by  a  Bench  invested  with  first- 
apply,  BO  far  as  they  are  applicable,  class  powers,  9  Cal.  96.  No  appeal 
to  appeals  under  sec.  486,  infra.  lies  from  an  order  under  sec.  488  for 
Where  no  appeal  lies,  the  High  Court  the  payment  of  maintenance,  7  Suth. 
as  a  court  of  revision  will  in   very  Cr.  10. 

exceptional     circumstances     exercise  As  to  appeals  to  Her  Majesty  in 

the  powers   of  an   appellate    court;  Council,  see  24  &  25  Vic.  c.  104,  sec. 

•ee  sec.  439,  infra,  and  8  Bom.  197.  11,  and  Charter,  §  41  (Macpherson, 

'  Thus,    no   appeal    lies   from   an  p.  84).     For  the  old  law,  see  7  Moore, 

order  passed  by  a  District  Magistrate  I.  A.  72  (where  an  appeal  was  allowed 

under  sec.  123  requiring  a  person  to  from   a    judgment   of    the    Supreme 

be  detained  in  prison  until  he  should  Court   at  Calcutta    in  case  of  mur- 

providesecurityfor  his  good  behaviour,  der) :  3  ibid.  468,  488.     Where  the 

9  Cal.  879.     No  appeal  lies  from  an  High   Court  punishes  for    contempt 

order  under  sec.  22  of  the  Cattle  Tres-  committed  by  publishing  a  libel  out  of 

pass  Act,  I  of  1871,  awarding  com-  Court  when  the  Court  is  not  sitting, 

pensation,  10  Bom.  230.     No  appeal  such  a  case  is  not  a  proper  one  for 

lies  to  a  District  Magistrate  from  a  appeal  to  Her  Majesty,  L.  R.,  10 1.  A. 

sentence  passed  under  chap,    xviii,  171. 
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Appeal 
from  sen- 
tence of 
second  or 
third  class 
M^strate. 

Transfer  of 
appeals  to 
first  class 
Magis- 
trate. 


407.  Any  person  convicted  on  a  triaP  held  by  any  Magis- 
trate of  the  second  or  third  class  ^,  or  any  person  sentenced 
under  section  349  by  a  Sub-divisional  Magistrate  of  the  second 
class,  may  appeal  to  the  District  Magistrate. 

The  District  Magistrate  may  direct  that  any  appeal  imder 
this  section,  or  any  class  of  such  appeals,  shall  be  heard  by  any 
Magistrate  of  the  first  class  subordinate  to  him  and  empowered 
by  the  Local  Government  to  hear  such  appeals  ^,  and  thereupon 
such  appeal  or  class  of  appeals  shall  be  presented  to  such 
Subordinate  Magistrate,  or  if  already  presented  to  the  District 
Magistrate  shall  be  transferred  to  such  Subordinate  Magistrate. 
The  District  Magistrate  may  withdraw  from  such  Magistrate 
any  appeal  or  class  of  appeals  so  presented  or  transferred. 

Appeal  408.  Any  person  convicted  on  a  trial  held  by  an  Assistant 

tence  of  Sessions  Judge,  a  District  Magistrate*  or  other  Magistrate  of 

Assistant  ^he  first  class,  or  any  person  sentenced  under  section  349  by  a 

Judge  or  Magistrate  of  the  first  class,  may  appeal   to  the   Court  of 

Magistrate  gession  : 
of  the  first 

class.  Provided  as  follows  : — 

{a)  when  in  any  case  an  Assistant  Sessions  Judge  or  a 
District  Magistrate  passes  any  sentence  which  is  subject  to 
the  confirmation  of  the  Court  of  Session,  every  appeal  in  such 
case  shall  lie  to  the  High  Court,  but  shall  not  be  presented 
until  the  case  has  been  disposed  of  by  the  Court  of  Session ; 

{h)  any  European  British  subject  so  convicted  may,  at  his 
option,  appeal  either  to  the  High  Court  or  the  Court  of 
Session ; 


Appeals  to 

Session  how  ^hall  be  heard  by  the  Sessions  Judge  or  by  an  Additional  or 

heard. 


409.  An  appeal  to  the  Court  of  Session  or  Sessions  Judge 
tail  be  heard  by  the 
Joint  Sessions  Judge. 


'  This  does  not  include  a  person 
ordered  under  section  22  of  the  Cattle 
Trespass  Act  to  pay  compensation,  10 
Bom.  230. 

*  or  by  a  Bench  of  Magistrates  in- 
vested with  second  or  third  class 
powers,  9  Mad.  36. 

^  First  class  Magistrates  in  charge 


of  divisions  in  Sind  were  invested 
with  such  powers  under  the  corre- 
sponding section  (266)  of  the  Code  of 
1872;  see  Macpherson's  Lists,  1884, 
p.  210. 

*  This  includes  a  District  Magis- 
trate invested  with  powers  under  sec. 
30;  9Cal.  513,516. 
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410.  Any  person  convicted  on  a  trial  held  ^  by  a  Sessions  Appeal 
Judge,  or  an  Additional  or  a  Joint  Sessions  Judge,  may  appeal  ^^^^  of  ' 
to  the  High  Court  '\  Court  of 

Session. 

411.  Any  person  convicted  on  a  trial  held  by  a  Presidency  Appeal 
Magistrate  may  appeal  to  the  High  Court  if  the  Magistrate  ^^^g^^f^" 
has  sentenced  him  to  imprisonment  for  a  term  exceeding  six  Presidency 
months  or  to  fine  exceeding  two  himdred  rupees^.  trtlxe^' 

412.  Notwithstanding    anything    hereinbefore    contained,  No  appeal 
where  an  accused  person  has   pleaded  guilty  and  has  been  gases  when 
convicted  by  a  Court  of  Session  or  a  Presidency  Magistrate  on  accused 
such  plea,  there  shall  be  no  appeal  except  as  to  the  extent  or  guilty, 
legality  of  the  sentence*. 

413.  Notwithstanding    anything   hereinbefore   contained,  No  appeal 
there  shall  be  no  appeal  by  a  convicted  person  in  cases  in  which  ^ases. 

a  Court  of  Session  or  the  District  Magistrate  or  other 
Magistrate  of  the  first  class  passes  a  sentence  of  imprisonment 
not  exceeding  one  month  only,  or  of  fine  not  exceeding  fifty 
rupees  only,  or  of  whipping  only. 

Explanation. — There  is  no  appeal  from  a  sentence  of  im- 
prisonment passed  by  such  Court  or  Magistrate  in  default  of 
payment  of  fine  when  no  substantive  sentence  of  imprisonment 
has  been  passed. 

414.  Notwithstanding  anything  hereinbefore  contained.  No  appeal 
there  shall  be  no  appeal  by  a  convicted  person  in  cases  tried  (^i^gum- 
summarily  in  which  '.,  Magistrate  empowered  to  act  under  mary  con- 
section  360  passes  a  sentence  of  imprisonment  not  exceeding 

three  months  only,  or  of  fine  not  exceeding  two  hundred  rupees 
only,  or  of  whipping  only. 

415.  An   appeal   may  be   brought  against   any  sentence  Proviso  to- 
referred  to  in  section  413  or  section  414  by  which  any  two  or  ^^s^^nd 

414. 

*  Where  the  Sessions  Judge  s  judg-  of  the  Katsik  Tributary  Mahals,  when 
ment  was  in  ybrm  a  mere  confirmation  the  oflFence  was  committed  outside 
of  the  Assistant  Magistrate's  judg-       British  India,  9  Cal.  288. 

ment  and  sentence,  but  in  substance  ^  These  words    do   not   include   a 

an  original  judgment,  an  appeal  lies  sentence  of  imprisonment  in  default 

from  it  to  the  High  Court,  a  Suth.  of  payment  of  fine,  the  operation  of 

Cr.  13,  19.  which  is  contingent  only  on  the  fine 

*  The    High    Court    cannot    hear  not  being  paid,  3  Mad.  30,  33. 
appeals  from  convictions  by  any  other  *  5  Bom,  85. 

officers,  such  as  e.g.  the  Superintendent 

VOL.  IT.  F 
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Saving  of 
sentences 
on  E.  B. 
subjects. 

Appeal  in 
case  of  ac- 
quittal. 


Appeal  on 
what  mat- 
ters admis- 
sible. 


Petition  of 
appeal. 


Procedure 
when  ap- 
pellant in 
jaiL 


more  of  the  punishments  therein  mentioned  are  combined,  but 
no  sentence  which  would  not  otherwise  be  liable  to  appeal  shall 
be  appealable  merely  on  the  ground  that  the  person  convicted 
is  ordered  to  find  security  to  keep  the  peace. 

Explanation. — A  sentence  of  imprisonment  in  default  of 
payment  of  fine  is  not  a  sentence  by  which  two  or  more 
punishments  are  combined  within  the  meaning  of  this  section. 

416.  Nothing  in  sections  413  and  414  applies  to  appeals 
from  sentences  passed  under  Chapter  XXXIII  on  European 
British  subjects. 

417.  The  Local  Government  may  direct  the  Public  Prose- 
cutor^ to  present  an  appeal  to  the  High  Court  from  an  original 
or  appellate  order  of  acquittal  ^  passed  by  any  Court  other  than 
a  High  Court  ^. 

418.  An  appeal  may  lie  on  a  matter  of  fact  as  well  as  a 
matter  of  law,  except  where  the  trial  was  by  jury,  in  which 
case  the  appeal  shall  lie  on  a  matter  of  law  only. 

Explanation. — The  alleged  severity  of  a  sentence  shall  for 
the  purposes  of  this  section  be  deemed  to  be  a  matter  of  law  *. 

419.  Every  appeal  shall  be  made  in  the  form  of  a  petition 
in  writing  presented  by  the  appellant  or  his  pleader  ^,  and  every 
such  petition  shall  (unless  the  Court  to  which  it  is  presented 
otherwise  directs)  be  accompanied  by  a  copy  of  the  judgment 
or  order  appealed  against,  and,  in  cases  tried  by  a  jury,  a  copy 
of  the  heads  of  the  charge  recorded  under  section  367. 

420.  If  the  appellant  is  in  jail,  he  may  present  his  petition 
of  appeal  and  the  copies  accompanying  the  same  to  the  officer 


*  Sec.  4,  cl.  («»),  supra,  p.  62. 
=*  24Suth.  Or.  41. 

*  See  sec.  423,  clauses  (a)  and  (rf). 
Such  appeal,  when  the  order  is  passed 
in  a  case  tried  by  a  jury,  lies  on  a 
matter  of  law  only,  10  Cal.  1030. 
See  sec.  418.  Where  the  Sessions 
Judge  disagrees  with  a  verdict  ac- 
quitting the  prisoner  but  passes  judg- 
ment in  accordance  therewith,  an 
appeal  lies  under  this  sect'on,  2  Cal. 
273,  but  only  on  matter  of  law.  As 
to  the  time  within  which  appeals  from 


acquittals  must  be  presented,  see  the 
Limitation  Act,  Sched.  II.  art.  157. 
When  an  appeal  comes  on  for  hearing, 
the  Public  Prosecutor  begins,  20  Suth. 
Cr.33. 

*  So  are  omission  to  consider,  and 
erroneously  setting  aside,  relevant 
evidence.  Nothing  in  sec.  418,  or  the 
rest  of  this  chapter,  affects  the  power 
conferred  by  sec.  307,  supra,  9  All. 

425- 

*  Sec.  4,  cl.  («\  But  see  i  Mad. 
304  :  6  Bom.  14. 
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in  charge  of  the  jail,  who  shall  thereupon  forward  such  petition 
and  copies  to  the  proper  Appellate  Court  ^. 

421.  On  receiving  the  petition  and  copy  under  section  419  Summary 
or  section  420,  the  Appellate  Court  shall  peruse  the  same,  and,  ^^^^°° 
if  it  considers  that  there  is  no  sufficient  ground  for  interfering, 

it  may  reject  the  appeal  summarily :  provided  that  no  appeal 
presented  under  section  419  shall  be  dismissed  unless  the 
appellant  or  hfs  pleader  has  had  a  reasonable  opportunity  ^  of 
being  heard  in  support  of  the  same. 

Before  rejecting  an  appeal  under  this  section,  the  Court  may 
call  for  the  record  of  the  case,  but  shall  not  be  bound  to 
do  so  ^. 

422.  If  the  Appellate  Court  does  not  reject  the  appeal  Notice  of 
summarily,  it  shall  cause  notice  to  be  given  to  the  appellant  or 

liis  pleader  and  to  such  officer  as  the  Local  Government  may 
appoint  in  this  behalf*,  of  the  time  and  place  at  which  such 
appeal  will  be  heard,  and  shall,  on  the  application  of  such 
officer,  furnish  him  with  a  copy  of  the  grounds  of  appeal ; 

and,  in  cases  of  appeals  imder  section  417,  the  Appellate 
Court  shall  cause  a  like  notice  to  be  given  to  the  accused. 

423.  The  Appellate  Court  shall  then  send  for  the  record  of  Powers  of 
the   case,  if   such   record   is   not   already   in    Court.     After  QouH  in 
I^erusing  such  record,  and  hearing  the  appellant  or  his  pleader,  disposing 

of  ftPPftftl 

if  he  appears,  and  the  Public  Prosecutor,  if  he  appears,  and,  in 
case  of  an  appeal  undtr  section  417,  the  accused,  if  he  appears, 
the  Court  may,  if  it  considers  there  is  no  sufficient  ground  for 
interfering,  dismiss  the  appeal,  or  may — 

(a)  in  an  appeal  from  an  order  of  acquittal,  reverse  such 
order  and  direct  that  further  inquiry  be  made,  or  that  the 
accused  be  retried  ^  or  committed  for  trial,  as  the  case  may  be^ 

*  Facilities,  such  as  paper,  pens,  and  with  great  caution,  and  reasons, 
ink,  and,  if  necessary,  an  amanuensis,  however  concise,  should  be  given  for 
should  be  given  to  the  petitioner,  13  rejecting  an  appeal  under  it,  8  All. 
Suth.  Cr.  69.     So  far  as  concerns  the  515. 

requirements  of  the  Limitation  Act,  *  Notifications   under    this  section 

l>resentation  to  the  officer  in  charge  havebeenissuedby  the  Local  Go vern- 

of  the  jail  is  equivalent  to  presenta-  ments    of  Eengal,   the    Panj^b,   the 

tion  to  the  Court,  9  Mad.  259.  Central    Provinces,    British   Bumin, 

*  5  Mad.  n.  and  Assam;   see  Macpherson  Listf, 

*  The  powei-8  conferred  by  this  sec-  1884,  pp.  361,  481,  515,  552,  658. 
tion   aliould  be    exercised  sparingly  »  24  Suth.  Cr.  34,  col.  2. 

P  2 
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or  find  him  guilty  and  pass  sentence  on  hiin  according  to 
law^; 

(b)  in  an  appeal  from  a  conviction,  (i)  reverse  the  finding 
and  sentence,  and  acquit  or  discharge  the  accused,  or  order  him 
to  be  retried  by  a  Court  of  competent  jurisdiction  subordinate 
to  such  Appellate  Court,  or  committed  for  trial  ^,  or  (2)  alter 
the  finding,  maintaining  the  sentence,  or,  with  or  without 
altei'ing  the  finding,  reduce  the  sentence,  or  (3)  with  or  without 
such  reduction,  and  with  or  without  altering  the  finding, 
alter  the  nature  of  the  sentence,  but  not  so  as  to  enhance  the 
same; 

(t)  in  an  appeal  from  any  other  order,  alter  or  reverse  such 
order ; 

(d)  Nothing  herein  contained  shall  authorise  the  Court  to 
alter  or  reverse  the  verdict  of  a  jury,  unless  it  is  of  opinion 
that  such  verdict  is  erroneous  owing  to  a  misdirection  by  the 
Judge,  or  to  a  misunderstanding  on  the  part  of  the  jury  of  the 
law  as  laid  down  by  him  3. 

Judgments  424.  The  rules  contained  in  Chapter  XXVI  as  to  the 
dinate  Ap-  judgment  of  a  Criminal  Court  of  original  jurisdiction  shall 
pellate        apply,  SO  far  as  may  be  practicable,  to  the  judgment  of  any 

Appellate  Court  other  than  a  High  Court*  : 

Provided  that,  unless  the  Appellate  Court  otherwise  directs, 

the  accused  shall  not  be  brought  up,  or  required  to  attend,  to 

hear  judgment  delivered. 

Order  by  425-  Whenever  a  case  is  decided  on  appeal  by  the  High 
on  appeal  Court  under  this  chapter,  it  shall  certify  its  judgment  or  order 
tobe  certi-  to  the  Court  by  which  the  finding,  sentence  or  order  appealed 
Court.         against  was  recorded  or  passed.     If  the  finding,  sentence  or 

order  was  recorded  or  passed  by  a  Magistrate  other  than  the 

District  Magistrate,  the  certificate  shall  be  sent  through  the 

District  Magistrate. 

The  Court  to  which  the  High  Court  certifies  its  judgment 

or  order  shall  thereupon  make  such  orders  as  are  conformable 

*  This  clause  applies  only  to  the  the  power  conferred  by  sec.  307,  see 
High  Court,  7  Mad.  214.      See  sec.       9  All.  425. 

417.  *  II    Cal.    449,   where    a    Session! 

*  8  All.  14.  Judge  was  held  bound  by  sec,  367, 1 

*  That  this  section  does  not  affect       supra. 


CHAPTER   XXXI.      APPEALS.  213 

to  the  judgment  or  order  of  the  High  Court ;  and,  if  necessary, 
the  record  shall  be  amended  in  accordance  therewith. 

426.  Pending   any    appeal   by   a    convicted    person,   the  Suspension 
Appellate    Court    may,   for    reasons    to   be   recorded  by  it  pending 
in  writing,  order  that  the  execution  of  the  sentence  or  order  appeal, 
appealed  against  be  suspended  and,  if  he  is  in  confinement,  ^«l®*s®  ^^ 
that  he  be  released  on  bail  or  on  his  own  bond.  on  bail. 

The  power  conferred  by  this  section  on  an  Appellate  Court 
may  be  exercised  also  by  the  High  Court  in  the  case  of  any 
appeal  by  a  convicted  person  to  a  Court  subordinate  thereto. 

When  the  appellant  is  ultimately  sentenced  to  imprison- 
ment, penal  servitude  or  transportation,  the  time  during  which 
he  is  so  released  shall  be  excluded  in  computing  the  term  for 
which  he  is  so  sentenced. 

427.  When  an  appeal  is  presented  under  section  417,  the  Arrest  of 
High  Court  may  issue  a  warrant  directing  that  the  accused  ^^alfrom 
be  arrested  and  brought  before  it  or  any  subordinate  Court,  acquittal, 
and  the  Court  before  which  he  is  brought  may  commit  him  to 

prison  pending  the  disposal  of  the  appeal,  or  admit  him  to  bail  ^. 

428.  In  dealing  with  any  appeal  under  this  chapter,  the  Appellate 
Appellate  Court,  if  it  thinks  additional  evidence  to  be  necessary,  t^t'elu™*^ 
may  either  take  such  evidence  itself,  or  direct  it  to  be  taken  ther  evi- 
by  a  Magistrate,  or,  when  the  Appellate  Court  is  a  High  dh-ect  it  to 
Court,  by  a  Court  of  Session  or  a  Magistrate.  ^®  taken. 

When  the  additional  evidence  is  taken  by  the  Court  of 
Session  or  the  Magistrate,  it  or  he  shall  certify  such  evidence 
to  the  Appellate  Court,  and  such  Court  shall  thereupon  proceed 
to  dispose  of  the  appeal. 

Unless  the  Appellate  Court  otherwise  directs,  the  accused  or 
his  pleader  shall  be  present  when  the  additional  evidence 
is  taken  ;  but  such  evidence  shall  not  be  taken  in  the  presence 
of  jurors  or  assessors. 

The  taking  of  evidence  under  this  section  shall  for  the 
purposes  of  Chapter  XXV  be  deemed  to  be  an  inquiry. 

429.  When  the  Judges  composing  the  Court  of  appeal  are  Procedure 
equally  divided    in   opinion,   the   case,   with   their  opinions  Y  peii^te 

1  I  Cal.  381  ;  2  All.  340,  386. 
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Judges  are  thereon,  shall  be  laid  before  another  Judge  of  the  same  Court, 
divided.      ^^^  ^^^^  Judge,  after  such  examination  and  such  hearing 
(if  any)  as  he  thinks  fit,  shall  deliver  his  opinion,  and  the 
judgment  or  order  shall  follow  such  opinion. 

Finality  of      430.  Judgments  and  orders  passed  by  an  Appellate  Court 
appead  ^^    upon  appeal  shall  be  final  ^,  except  in  the  cases  provided  for  in 
section  417  and  Chapter  XXXII. 

Abatement  431.  Every  appeal  under  section  417  shall  finally  abate  on 
the  death  of  the  accused,  and  every  other  appeal  under  this 
chapter  shall  finally  abate  on  the  death  of  the  appellant  ^. 

CHAPTER  XXXII. 

OF    REFERENCE    AND    REVISION  \ 

Reference        432,  A  Presidency  Magistrate  may,  if  he  thinks  fit,  refer 

dency^^^'     for  the  Opinion  of  the  High  Court  any  question  of  law  which 

Magistrate  arises  in  the  hearing  of  any  case  pending  before  him,  or  may 

Court.        give  judgment  in  any  such  case  subject  to  the  decision  of  the 

High  Court  on  such  reference;  and,  pending  such  decision, 

may  either  commit  the  accused  to  jail,  or  release  him  on  bail 

to  appear  for  judgment  when  called  upon. 

Disposal  of      433.  When    a  question  has   been  so  referred,  the  High 

jjj   tjj  jjg. '  Court  shall  pass  such  order  thereon  as  it  thinks  fit,  and  shall 

cision  of      cause  a  copy  of  such  order  to  be  sent  to  the  Magistrate  by 

Court.        whom  the  reference  was  made,  who  shall  dispose  of  the  case 

conformably  to  the  said  order. 

Direction         The  High  Court  may  direct  by  whom  the  costs  of  such 
as  to  costs.      p  1    11  1  •  -I 

reference  shall  be  paid.. 

Eeserving       434.  When  any  person  has,  in  a  trial  before  a  Judge  of  a 
arising  in    High  Court  consisting  of  more  Judges  than  one  and  acting  in 

original       i\^q  exercise  of  its  original  criminal  iurisdiction,  been  convicted 
jurisdic-  ^  .  •'.  ' 

tion  of        of  an  offence,  the  Judge,  if  he  thinks  fit,  may  reserve  and 
C  ^urt         refer  for  the  decision  of  a  Court  consisting  of  two  or  more 

'  4  Bom.  ici.  siders  just,  2  Bom.  564. 

'  The  High  Court  may,  never-  *  That  a  Joint  Sessions  Judge 
theless,  call  for  and  examine  the  (eec.  9)  cannot  exercise  the  powers 
record  of  the  case  with  a  view  to  of  a  Sessions  Judge  under  this  chap- 
revision  and  rectification,  and  may  ter,  see  9  Bom.  168  ;  and  see  9  Bom. 
make  such  order  thereon  as  it  con-  532. 


i 
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Judges  of  such  Court  any  question  of  law  which  has  arisen  in 
the  course  of  the  trial  of  such  person,  and  the  determination 
of  which  would  affect  the  event  of  the  trial. 

If  the  Judge  reserves  any  such  question,  the  person  convicted  Procedure 
shall,  pending  the  decision  thereon,  be  remanded  to  jail,  or,  if  ^on^^*^^* 
the  judge  thinks  fit,  be  admitted  to  bail,  served. 

and  the  High  Court  shall  have  power  to  review  the  case  ^, 
or  such  part  of  it  as  may  be  necessary,  and  finally  detennine 
such  question,  and  thereupon  to  alter  the  sentence  passed  by 
the  Court  of  original  jurisdiction,  and  to  pass  such  judgment 
or  order  as  the  High  Court  thinks  fit  '^. 

435.  The  High  Coui-t  ^  or  any  Court  of  Session  *,  or  District  Power  to 
Magistrate  ^,  or  any  Sub-divisional  Magistrate  empowered  by  ^ords  of 
the  Local  Government  in  this  behalf  ^,  may  call  for  and  examine  inferior 

.  .  ...  Courts. 

the  record  of  any  proceeding  before  any  inferior  Crimmal 

Court  "^  situate  within  the  local  limits  of  its  or  his  jurisdiction, 

for  the  purpose   of   satisfying   itself   or  himself  as   to   the 

correctness,  legality  or  propriety  of  any  finding,  sentence  or 

order  recorded  or  passed,  and  as  to  the  regularity  of  any 

proceedings  of  such  inferior  Court  ^. 

If  any  Sub-divisional  Magistrate  acting  under  this  section 
considers  that  any  such  finding,  sentence  or  order  is  illegal  or 
improper,  or  that  any  such  proceedings  are  irregular,  he  shall  ■ 

forward  the  record,  with  such  remarks  thereon,  as  he  thinks 
fit,  to  the  District  Magistrate. 

Orders  made  under  sections  143  and  144  and  proceedings 

'  3  Bora.  61.  powered  aZnts  Subdivisional  Magis- 

'  Where  on  the  application  of  the  trates  in  this  behalf,  Macph.  LUts, 

prisoner's  counsel  a  question  is  re-  1884,  p.  127. 

servedunder  this  section  the  prisoner's  ^  The    District    Magistrate    may 

counsel  has  the  right  to  begin,  8  Bom.  therefore  call  for  the  record  of  pro- 

aoo,  See3  Bom.  H.  C,  Cr.  Ca,  20,  23  :  oeedings  before  a  Magistrate  of  the 

5  Bom.  338,  341.  First  Class  in  his  district,  9  Bom. 

'  The  High  Court  has  under  this  io3,  or  a  Sub-divisional  Magistrate 

section  power  to  go  into  questions  of  of  the  First  Class,  8  Mad.  18.     See 

fact,   but    it    generally    declines    to  sec.   17  supra,  where  the  word  used 

exercise  it,  10  Calc.  1049.  is   'subordinate';    but  there  cannot 

*  8  Cal.  644.  be  subordination  without  inferiority. 
"  13  Cal.  473 :  8  Mad.  18  :  9  Bom.  Secus  10  Cal.  268,  551  :  7  All.  134. 

100  :  7  All.  853.  "  See  3  Cal.  393 :  8  Cal.  580 :  34 

•  Tlie  Madras  Government  has  em-      &,  35  Vic.  c.  104,  sec.  15. 
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Power  to 
order  com- 
mitment. 


Power  to 
order  in- 
quiry. 


under  section  176  are  not  proceedings  within  the  meaning  of 
this  section. 

436.  When,  on  examining  the  record  of  any  case  under 
section  435  or  otherwise,  the  Court  of  Session^  or  District 
Magistrate  considers  that  such  case  is  triable  exclusively  by 
the  Court  of  Session,  and  that  an  accused  person  has  been 
improperly  discharged  by  the  inferior  Court,  the  Court  of 
Session  or  District  Magistrate  may  cause  him  to  be  arrested, 
and  may  thereupon,  instead  of  directing  a  fresh  inquiry, 
order  him  to  be  conmiitted  for  trial  ^  upon  the  matter  of  which 
he  has  been,  in  the  opinion  of  the  Court  of  Session  or  District 
Magistrate,  improperly  discharged  : 

Provided  as  follows — 

(a)  that  the  accused  has  had  an  opportunity  of  showing 
cause  to  such  Court  or  Magistrate  why  the  commitment  should 
not  be  made  ^  : 

(i)  that,  if  such  Court  or  Magistrate  thinks  that  the 
evidence  shows  that  some  other  offence  has  been  committed  by 
the  accused,  such  Court  or  Magistrate  may  direct  the  inferior 
Court  to  inquire  into  such  offence. 

437-  On  examining  any  record,  under  section  435  or 
otherwise,  the  High  Court  or  Court  of  Session  may  direct  the 
District  Magistrate  by  himself  or  by  any  of  the  Magistrates 
subordinate  *  to  him  to  make,  and  the  District  Magistrate  ^  may 
himself  make,  or  direct  any  subordinate  Magistrate  to  make, 
further  inquiry  ^  into  any  complaint  which  has  been  dismissed 


'  As  to  the  High  Court,  see  6 
All.  40,  and  sec.  439,  infra. 

'  The  High  Court  will  not  interfere 
with  the  exercise  of  this  discretionary 
power,  2  Suth.  Cr.  44 :  7  ibid.  38. 

'  22  Suth.  Cr.  67 :  6  Mad.  372. 

*  The  term  '  inferior '  is  used  in 
sections  435  and  436  because  in  both 
these  sections  the  Court  of  Session 
and  the  District  Magistrate  are  com- 
bined, and  the  Magistrates  (other 
than  the  District  Magistrate),  though 
subordinate  to  the  District  Magis- 
trate, are  not  so  generally  to  the 
Court  of  Session.  But  in  sec.  437 
the  District  Magistrate  being  dealt 
with   separately  from   the   Court  of 


Session,  the  use  of  the  terra  'inferior' 
is  no  longer  necessary,  and  accord- 
ingly the  term  used  is  '  subordinate,' 
8  Mad.  19. 

•  but  not  a  Deputy  Magistrata 
placed  in  charge  of  the  current  duties 
of  the  District  Magistrate's  office,  1 1 
Cal.  236. 

'  i.e.  an  inquiry  upon  further 
materials,  not  a  rehearing  upon  the 
same  evidence,  10  Cal.  207,  1027 : 
12  Cal.  552  :  8  Mad.  336  ;  but  see  10 
Bom.  131  :  9  All.  52. 

The  '  further  inquiry '  should  ordi- 
narily be  conducted  by  the  Magis- 
trate who  first  inquired  into  the  case, 
8  Mad.  299. 
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under  section  203,  or  into  the  case  of  any  accused  person  who 
has  been  discharged  ^. 

438.  The  Court  of  Session  or  District  Magistrate  ^  may,  if  Report  to 
it  or  he  thinks  fit,  on  examining  under  section  435  or  otherwise  Court 
the  record  of  any  proceeding,  report  for  the  orders  of  the  High 
Court  the  results  of  such  examination,  and,  when  such  report 
contains  a  recommendation  that  a  sentence  be  reversed  ^,  may 

order  that  the  execution  of  such  sentence  be  suspended,  and 
if  the  accused  is  in  confinement  that  he  be  released  on  bail*  or 
on  his  own  bond. 

439.  In  the  case  of  any  proceeding  ^  the  record  of  which  has  High 
been  called  for  by  itself,  or  which  has  been  reported  for  orders,  po^gj-g  of 
or  which  otherwise  ^  comes  to  its  knowledge,  the  High  Court  revision. 
may,  in  its  discretion,  exercise  any  of  the  powers  "^  conferred  on 

a  Court  of  appeal  by  sections  195,  423,  426,  427  and  428  ^, 
or  on  a  Court  by  section  338,  and  may  enhance  the  sentence  ^ ; 
and,  when  the  Judges  composing  the  Court  of  revision  are 
equally  divided  in  opinion,  the  case  shall  be  disposed  of  in 
manner  provided  by  section  429  ^'^. 

No  order  under  this  section  shall  be  made  to  the  prejudice 
of  the  accused  unless  he  has  had  an  opportunity  of  being 
heard  either  personally  or  by  pleader  in  his  own  defence. 

'  6  All.  367.    The  order  to  make  '  whether  judicial  or  non-judicial, 

further    inquiry   sets    aside    a   prior  *  2  Mad.  38. 

order  of  discharge,    and   leaves   the  '  Thus,  it  may  annul  a  conviction, 

inquiry  before  the  Magistrate   open  even  though,  in  consequence  of  the 

(as    it    was    before    that    order)   to  expiry  of  the  sentence,   it  may  not 

further  evidence  under  sec.  252,  and  be    possible    to    interfere    with   the 

to  decision  under  sec.  253  and  subse-  latter,  7  All.  135  ;  and  if  it  considers 

quent  sections   of  ch.  xxi,    7   Mad.  that  the  accused  has  been  improperly 

456.  discharged,  it  may  order  him  to  be 

'  but  not  a  Joint  Magistrate  of  a  committed  for  trial,  6  All.   40,   and 

District,  14  Suth.  Cr.  25.     A  District  see  i  All.  139. 

Magistrate  who  considers  that  there  *  But  in  non-appealable  cases  the 

has  been  a  miscarriage  of  justice  in  High  Court,  except  on  very  excep- 

the  Sessions  Court  should  not  report  tional  grounds,  will  not  exercise  under 

the  case  for  orders  under  this  section,  this  section  the  powers  of  an  Appellate 

but   communicate   with    the    Public  Court,  8  Bom.  197. 
Prosecutor,  9  All.  362.  *  so  as  to  alter  its  nature,  6  All. 

'  In  the   absence  of  such   recom-  622;  11  Cal.  530. 
mendation  there  seems  no  power  to  *"  Except  in  very  exceptional  in- 

ftdmit  the  accused  to  bail,   23  Suth.  stances,  these    powers   will    not  be 

Cr.  40.     But  see  sec.  498.  exercised  in  reference  to  questions  of 

*  Chap,  xxxix,  infra.  fact,  6  All.  485. 
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Where  the  sentence  dealt  with  under  this  section  has  been 
passed  by  a  Magistrate  acting  otherwise  than  under  section  34, 
the  Court  shall  not  inflict  a  greater  punishment  for  the  offence 
which,  in  the  opinion  of  such  Court,  the  accused  has  committed, 
than  might  have  been  inflicted  for  such  offence  by  a  Presidency 
Magisti*ate  or  a  ^Magistrate  of  the  first  class. 

Nothing  in  this  section  applies  to  an  entry  made  under 

section  273,  or  shall  be  deemed  to  authorise  a  High  Court  to 

convert  a  finding  of  acquittal  into  one  of  conviction^. 

Optional  440.  No  party  has  any  right  to  be  heard  either  personally 

to  hear       ^^  ^7  pleader  before  any  Court  when  exercising  its  powers  of 

parties,       revision :  provided  that  the  Court  may,  if  it  thinks  fit,  when 

exercising  such  powers,  hear  any  party  either  personally  or  by 

pleader,  and  that  nothing  in  this  section  shall  be  deemed  to 

affect  section  439,  paragraph  two. 

Statement  441.  When  the  record  of  any  proceeding  of  any  Presidency 
dency^Ma-  Magistrate  is  called  for  by  the  High  Court  imder  section  435, 
gistrate  of  the  Magistrate  may  submit  with  the  record  a  statement  setting 
his  deci-  forth  the  grounds  of  his  decision  or  order  and  any  facts  which 
sion,  jjg  thinks  material  to  the  issue ;  and  the  Court  shall  consider 

such  statement  before  over-ruling  or  setting  aside  the  said 

decision  or  order. 

High  442.  When  a  case  is  revised  under  this  chapter  by  the 

order  to  be  High  Court,  it  shall  certify  its  decision  or  order  to  the  Court 
certified  to  w  which  the  finding,  sentence  or  order  revised  was  recorded 

lower  Court     *^  ■>  t     ^      /-,  -»«-•  i-iji        i      •  • 

or  Magis-  or  passed,  and  the  Court  or  Magistrate  to  which  the  decision 
trate.  ^^  order  is  so  certified  shall  thereupon  make  such  orders  as  are 

conformable  to  the  decision  so  certified ;  and,  if  necessary,  the 
record  shall  be  amended  in  accordance  therewith. 

•  But  as  to  revising  an   order  of  review  its  judgment  pronounced  in  a 

acquittal,  see  9  All.  134.  criminal  case,  10  Bom.  176:  7  All. 

A  Divisional  Bench  of  a  High  Court  673  ;  but  see  8  Cal.  63,  73. 
has  no  power  under  this  section  to 


PABT    VIII. 

SPECIAL  PROCEEDINGS. 


CHAPTER  XXXIII. 

CRIMINAL   PROCEEDINGS    AGAINST   EUROPEANS    AND 
AMERICANS. 

443.  No  Magistrate,  unless  he  is  a  Justice  of  the  Peace,  Magis- 
and  (except  in  the  case  of  a  District  Magistrate  or  ^  Presidency  majTin^ 
Magistrate)  unless  he  is  a  Magistrate  of  the  first  class  and  an  q"ire  into 
European  British  subject  ^,  shall  inquire  into  or  try  any  charge  charges 
against  an  European  British  subject  ^,  ^*' v*^t 

444.  No  Judge  presiding  in  a  Court  of  Session,  except  the  Judge  pre- 
Sessions  Judge  ^,  shall  exercise  jurisdiction  over  an  European  Court  of 
British   subject  unless  he  himself  is  an  European   British  Session. 
subject ;  and,  if  he  is  an  Assistant  Sessions  Judge,  unless  he  Assistant 
has  held  the  office  of  Assistant  Sessions  Judge  for  at  least  judge, 
three  years,  and  has  been  specially  empowered  in  this  behalf 

by  the  Local  Government  *. 

445.  Nothing  in  section  443  or  section  444  shall  prevent  Cognisance 
any  Magistrate  from  taking  cognisance  of  an  offence  committed  "oj^tt^ 
by  any  European  British  subject  in  any  case  in  which  he  could  by  E.  B. 
take  cognisance  of  a  like  offence  if  committed  by  another  ^"  ^^  ' 
person : 

Provided  that,  if  he  issues  any  process  for  the  purpose  of 
compelling  the  appearance  of  an  European  British  subject 

'  Inserted    by  Act   III    of    1884,  see  TumbuU's  case,  6  Mad.  H.  C. 

•ec.  3.  7. 

'  This  means,  and  should  be,  '  shall  '  Inserted   by   Act  III    of    1884, 

inquire  into  or  try  any  oflFence  alleged  sec.  4. 

to  have  been  committed  by  an  *  Nothing  in  sec.  443  or  sec.  444 
European  British  subject.'  For  the  applies  to  proceedings  against  Euro- 
definition  of  this  expression  see  sec.  pean  British  subjects  in  certain  cases 
4,  cl.  (a).     As  to  proof  of  nationality,  of  contempt,  sec.  480,  infra. 
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accused  of  an  offence,  such  process  shall  be  made  returnable 
before  a  Magistrate  having  jurisdiction  to  inquire  into  or  try 
the  case. 

Sentences        446.  Notwithstanding  anything  contained  in  section  3  a 

cial  Magis-  ^^  scction  34,  no  Magistrate  other  than  a  District  Magistrate 

trates.        qj.  1  Presidency  Magistrate  shall  pass   any   sentence   on   an 

European  British  subject  other  than  imprisonment  for  a  term 

which  may  extend  to  three  months  or  fine  which  may  extend 

to  one  thousand  rupees,  or  both  '^. 

And  a  District  Magistrate  shall  not  pass  any  such  sentence 
other  than  imprisonment  for  a  term  which  may  extend  to  six 
months,  or  fine  which  may  extend  to  two  thousand  rupees,  or 
both  3. 

When  com-  447.  When  an  European  British  subject  is  accused  of  an 
^'be^to  ^  offence  before  a  Magistrate,  and  such  offence  cannot,  in  the 
Court  of  opinion  of  such  Magistrate,  be  adequately  punished  by  him, 
when  to  ^-^d  is  not  punishable  with  death  or  with  transportation  for 
High  i^g^  g^g}j  Magistrate  shall,  if  he  thinks  that  the  accused  ought 

to  be  committed,  commit  him  to  the  Court  of  Session,  or,  in 

the  case  of  a  Presidency  Magistrate,  to  the  High  Court^*. 
"When  the  offence  which  appears  to  have  been  committed  is 

punishable  with   death  or  with  transportation  for  life,  the 

commitment  shall  be  to  the  High  Court*. 

Trial  of  448.  Where  any  person  committed  to  the  High  Court* 

which  one  under  section  447  is  charged  with  several  offences  of  which 

is,  and  the  Qj^g  {g  punishable  with  death  or  transportation  for  life  and  the 

not,  pun-  others  with  a  less  punishment,  and  the  High  Court  considers 

"^tl!*!?    ,  that  he  should  not  be  tried  for  the  offence  pxmishable  with 

or  trans-  death  or  transportation,  the  High  Court  may  nevertheless  try 

fo/ufi!'"  lum  for  the  other  offences. 

Sentences  449.  Notwithstanding  anything  contained  in  section  31, 
Session  on  ^^  Court  of  Session  shall  pass  on  any  European  British  subject 
E.  B.  sub-  any  sentence  other  tlian  a  sentence  of  imprisonment  for  a  term 
^^  ^'  which  may  extend  to  one  year,  or  fine,  or  both.  [ 

'Inserted    by   Act   III   of    1884,  '  Added  by  Act  III  of  1884,  sec.  5. 

860.5.  *  See  sec.  4,  cl.  (i),  supra,  p.  62;  and 

"  4  All.  141.  in  British  Burma,  see  sec.  185,  para.  4« 
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If,  at  any  time  after  the  commitment  and  before  signing  Procedure 
judgment,  the  presiding  Judge  thinks  that  the  offence  which  ^o^j^dge 
appears  to  be  proved  cannot  be  adequately  pimished  by  such  a  finds  his 
sentence,  he  shall  record  his  opinion  to  that  effect  and  transfer  adequate, 
the  case  to  the  High  Court.     Such  Judge  may  either  himself 
bind  over,  or  direct  the  committing  Magistrate  to  bind  over, 
the  complainant  and  witnesses  to  appear  before  the  High  Court. 

450.  Repealed  hy  Act  HI  0/1884,  sec.  6. 

451.  In  trials  of  European  British  subjects  before  a  High  Mixed  jury 
Court  or  Court  of  Session,  if,  before  the  first  juror  is  called  European 
and  accepted,  or  the  first  assessor  is  appointed,  as  the  case  may  British  sub- 
be,  any  such  subject  requires  to  be  tried  by  a  mixed  jury,  the 

trial  shall  be  by  a  jury  of  which  not  less  than  half  the  number 
shall  be  Europeans  or  Americans,  or  both  Europeans  and 
Americans. 

451a.  (1)  In  trials  of  European  British  subjects  before  a  Right  of 
District  Magistrate,  any  such  subject  may  in  a  summons  case,  subject  to 
before  he  is  heard  in  his  defence  under  section  244,  or  in  a  ^'^^^"^  i^^ 

1-1  1  .      1    »  1  .        before  Dis- 

warrant  case,  before  he  enters  on  his  defence  imder  section  trict  Ma- 
256,  claim  that  the  trial  shall  be  by  a  jury  composed  in  manner  S^***^"^*^®- 
prescribed  by  section  45 1 . 

(2)  If  a  claim  is  made  under  subsection  (i)  in  a  summons 
case  at  the  time  when  the  Magistrate  proceeds  under  section 
244  to  hear  the  accused,  or  in  a  warrant  case  at  the  time  when 
the  Magistrate  calls  upon  the  accused  under  section  256  to 
enter  upon  the  defence,  the  Magistrate  shall  forthwith  issue  the 
necessary  orders  for  the  trial  by  a  jury  as  aforesaid. 

(3)  If  such  a  claim  is  made  at  an  earlier  stage  of  the 
proceedings,  the  Magistrate  shall  issue  such  orders  whenever 
it  appears  to  him  from  the  evidence  recorded  that  there  will 
be  a  sufficient  case  to  go  before  a  jury. 

(4)  In  every  such  case  the  Magistrate  shall,  notwithstanding 
anything  contained  in  section  242,  before  issuing  any  order 
as  aforesaid,  frame  a  formal  charge. 

(5)  The  provisions  of  sections  211,  216,  217,  219  and  220 
shall,  so  far  as  may  be,  apply  for  the  purpose  of  securing  the 
attendance  of  the  complainant,  the  accused  and  the  witnesses 
at  every  trial  to  be  held  under  this  section. 
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(6)  The  provisions  of  this  Code  relating  to  the  procedui'e  in 
a  trial  by  jury^  before  a  Court  of  Session  shall,  as  nearly  as 
may  be,  ^pply  to  every  trial  under  this  section  as  if  the 
District  Magistrate  were  a  Sessions  Judge  and  the  accused 
had  been  committed  to  his  Court  for  trial  2. 

(7)  All  Courts  may  construe  any  of  the  provisions  referred 
to  in  subsection  (5)  or  subsection  (6),  in  so  far  as  they  are 
made  applicable  by  that  subsection  with  such  verbal  alterations 
not  affecting  the  substance  as  may  be  necessary  or  proper  to 
adapt  the  same  to  the  matter  before  them. 

(8)  Nothing  in  this  section  shall  affect  the  power  of  the 
Magistrate  to  commit  an  accused  person  for  trial  under  section 
347  or  section  44  7  ^. 

Transfer  to  451 B.  (i)  If  an  accuscd  person  claims  to  be  tried  by  jury 
under  section  451  a,  and  in  the  opinion  of  the  District 
Magistrate  there  is  reason  to  believe  that  a  jury  composed  in 
manner  prescribed  by  section  451  cannot  be  constituted  for  the 
trial  before  himself,  or  cannot  be  so  constituted  without  an 
amoimt  of  delay,  expense  or  inconvenience  which  under  the 
circumstances  of  the  case  would  be  unreasonable,  he  may, 
instead  of  issuing  orders  for  the  trial  before  himself  under 
section  451  a,  transfer  the  case  for  trial  to  such  other  District 
Magisti-ate  or  to  such  Sessions  Judge  as  the  High  Court  may, 
from  time  to  time,  by  rules  made  by  it  in  this  behalf  and 
approved  by  the  Local  Government,  or  by  special  order,  direct. 
(2)  When  a  case  is  transferred  under  this  section  to  a 
Sessions  Judge  or  District  Magistrate,  he  shall  with  all  con- 
venient speed  try  it  with  the  same  powers  (including  the 
power  of  commitment)  and  according  to  the  same  procedure  as 
if  he  were  a  District  Magistrate  acting  under  sections  45 1  a  *. 

452.  In  any  case  in  which  an  European  British  subject  is 
accused  jointly  with  a  person  not  being  an  European  British 


another 
Court,  in 
certain 
cases. 


Trial  of 
E.  B.  sub- 
ject and 


*  This  refers  generically  to  the 
'  class  of  cases  triable  by  a  Sessions 
Judge  with  the  help  of  a  jury,  and 
their  trial,  as  contradistinguished 
from  those  tried  with  the  help  of 
assessors  or  in  any  other  manner 
mentioned  in  the  Code,'  9  All.  424, 
per  Straight  J. 


'■'  The  effect  of  this  clause  is  to 
confer  on  the  District  Magistrate 
precisely  the  same  authority  as  the 
Sessions  Judge  has,  under  sec.  307, 
to  submit  a  case  when  he  disagrees 
with  the  jury,  9  All.  424. 

3  Added  by  Act  III  of  1884,  sec.  8. 

*  Added  by  Act  III  of  1 884,  sec.  8. 
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subject,  and  such  European  British  subject  is  committed  for  Native 
trial  before  a  High  Court  or  Court  of  Session,  such  subject  J^^^^  ^*^" 
and  person  may  be  tried  together,  and  the  procedure  on  the 
trial  shall  be  the  same  as  it  would  have  been  had  the  European 
British  subject  been  tried  separately : 

Provided  that,  if  the  European   British   subject   requires  When  Na- 
under  section  451  to  be  tried  by  a  mixed  jury,  or  by  a  mixed  gjahnTepa- 
set  of  assessors,  and  the  person  not  being  an  European  British  rate  trial. 
subject  requires  that  he  shall  be  tried  separately,  the  latter 
person  shall  be  tried  separately  in  accordance  with  the  provisions 
of  Chapter  XXIII. 

453.  When   any  person  claims   to  be  dealt   with   as  an  Procedure 
European  British  subject,  he  shall  state  the  grounds  of  such  pgrgon^be 
claim  to  the  Magistrate  before  whom  he  is  brought  for  the  dealt  with 
purjK)ses  of  the  inquiry  or  trial ;  and  such  Magistrate  shall  ^  subject. 
inquire  into  the  truth  of  such  statement,  and  allow  the  person 
making  it  a  reasonable  time  within  which  to  prove  that  it  is 

true,  and  shall  then  decide  whether  he  is  or  is  not  an  European 
British  subject,  and  shall  deal  with  him  accordingly.  If  any 
such  person  is  convicted  by  such  Magistrate  and  appeals  from 
such  conviction,  the  burden  of  proving  that  the  Magistrate's 
said  decision  was  wrong  shall  lie  upon  him. 

When  any  such  person  is  committed  by  the  Magistrate  for 
trial  before  the  Court  of  Session,  and  such  person  before  such 
Court  claims  to  be  dealt  with  as  an  European  British  subject, 
such  Court  shall,  after  such  further  inquiry,  if  any,  as  it  thinks 
iitj  decide  whether  he  is  or  is  not  an  European  British  subject, 
and  shall  deal  with  him  accordingly.  If  he  is  convicted  by 
such  Court  and  appeals  from  such  conviction,  the  burden  of 
proving  that  the  Court's  said  decision  was  wrong  shall  lie 
upon  him. 

When  the  Court  before  which  any  person  is  tried  decides 
that  he  is  not  an  European  British  subject,  such  decision  shall 
form  a  ground  of  appeal  from  the  sentence  or  order  passed  in 
such  trial. 

454.  If  an  European  British  subject  does  not  claim  to  be  Failure 
dealt  with  as  such  by  the  Magistrate  before  whom  he  is  tried  Jj^tira 

*  before  going  into  the  case,  4  All.  141.  waiver. 


J 
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or  by  whom  he  is  committed,  or  if,  when  such  claim  has  been 
made  before,  and  disallowed  by,  the  committing  Magistrate, 
it  is  not  again  made  before  the  Court  to  which  such  subject  is 
committed,  he  shall  be  held  to  have  relinquished  his  right  to 
be  dealt  with  as  such  European  British  subject  ^,  and  shall  not 
assert  it  in  any  subsequent  stage  of  the  same  case. 

Unless  the  Magistrate  has  reason  to  believe  that  any  person 
brought  before  him  is  not  an  European  British  subject,  the 
Magistrate  shall  ask  such  person  whether  he  is  such  a  subject 
or  not  ^. 

Trial  under  455.  Where  a  person  who  is  not  an  European  British 
tero^per-  subject  is  dealt  with  as  such  under  this  chapter,  and  does 
son  not  an  not  object,  the  inquiry,  commitment,  trial  or  sentence  (as 
subject.       ^^^  ^^^®  i^3,y  be)  shall  not,  by  reason  of  such  dealing,  be 

invalid. 

Right  of         456.  When  any  European  British  subject  ^  is  unlawfully 

subiect  un-  ^^^i^^^d  in  custody  by  any  person,  such   European   British 

lawfully      subject  or  any  person  on  his  behalf  may  apply  to  the  High 

apply  to  be  Court  which  would   have  jurisdiction   over   such   European 

brought      British  subject  in  respect  of  any  offence  committed  by  him  at 

High  the  place  where  he  is  detained,  or  to  which  he  woidd  be 

Court.        entitled  to  appeal  from  any  conviction  for  any  such  offence, 

for  an  order  directing  the  person  detaining  him  to  bring  him 

before  the  High  Court  to  abide  such  fiu*ther  order  as  it  may 

pass. 

Procedure        457.  The  High  Court,  if  it  thinks  fit,  may,  before  issuing 

pliwitioiu     such  order,  inquire,  on  affidavit  or  otherwise,  into  the  grounds 

on  which  it  is  applied  for,  and  grant  or  refuse  such  application ; 

or  it  may  issue  the  order  in  the  first  instance,  and,  when  the 

person  applying  for  it  is  brought  before  it,  it  may  make  such 

further  order  in  the  case  as  it  thinks  fit,  after  such  inquiry  (i£ 

any)  as  it  thinks  necessary.  j 

M.  e.  as  regards  the  tribunal,  the  subject's  rights  have  been  distinctly 

procedure,    and    (if    convicted)    the  made  knov?n  to  him  and  that  he  was 

punishment,  6  Gal.  83,  87.  enabled    to  exercise  his   choice   and 

^  Be  Foy,    i  Tayl.   &   Bell,    219.  judgment  whether  he  would  or  would : 

But    omission  to  ask   this   question  not  claim  them,  6  Cal.  83,  87,  88. 
■will   not  affect  the   validity  of  any  '  This  section   does  not  apply  toj 

proceeding,  tec.  534.     It  must  how-  Natives,  i  All.  1,  5. 
ever  appear  that  the  European  British 
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458.  The  High  Court  may  issue  such  orders  throughout  Territoriea 
the  territories  within  the  local  limits  of  its  appellate  criminal  ^i^fc'Jf  °"* 
jurisdiction,  and  such  other  territories  as  the  Governor  General  High  Court 

^  .,  T       i.1  may  issue 

m  Council  may  direct^.  such  orders. 

459.  Unless  there  is  something  repugnant  in  the  context.  Acts  con- 
all  enactments  heretofore  or  hereafter  made  by  the  Governor  jurisdiction 
General  in  Council,  which  confer  on  Magistrates  or  on  the  ^n  Magis- 

T        trates  or 

Court  of  Session  jurisdiction  over  offences,  shall  be  deemed  to  Court  of 
apply  to  European  British  subjects,  although  such  persons  be  Session, 
not  expressly  referred  to  therein  2. 

Nothing  in  this  section  shall  be  deemed  to  authorise  any 
Court  to  exceed  the  limits  prescribed  by  this  chapter  as  to  the 
amount  of  punishment  which  it  may  inflict  on  an  European 
British  subject,  or  to  confer  jurisdiction  on  any  Magistrate  or 
any  Judge  presiding  in  a  Court  of  Session  ^  not  being  a  Justice 
of  the  Peace  ^. 

460.  In  every  case  triable  by  jury  or  with  the  aid  of  Jury  for 
assessors,  in  which   an   European   (not  being  an  European  ropeans  or 
British  subject)  or  an  American  is  the  accused  person,  or  one  Americans. 
of  the  accused  persons,  not  less  than  half  the  niunber  of  jurors 

or  assessors  shall,  if   practicable   and  if   such  European  or 
American  so  claims,  be  Europeans  or  Americans. 

461.  Whenever  an  European  or  American  is  charged  before  Jury  when 
the  Court  of  Session  jointly  with  a  person  not  an  European  or  or^^meri^ 
American,  and  in  compliance  with  a  claim  made  under  section  cancharged 
460  is  tried  by  a  jury,  or  with  the  aid  of  a  set  of  assessors,  ^^[^  one 
of  which  at  least  one-half  consists  of  Europeans  and  Americans,  ^^  another 
the  latter  person  shall,  if  he  so  claims,  be  tried  separately. 

462.  When  a  trial  is  to  be  held  before  the  Com't  of  Session  Summon- 
in  which  the  accused  person,  or  one  of  the  accused  persons,  is  e"f panel- 
entitled  to  be  tried  by  a  jury  constituted  under  the  provisions  li"g  jurors 
of  section  451  or  section  460,  or  before  the  Court  of  a  District  or  460!  "^ 
Magistrate  or  Sessions  Judge  proceeding  under  section  451  a 

*  See  the  five  notifications,  dated  also  9  Bom.  a  88,  333,  and  5  Mad.  333. 

respectively  33  Sept.  1874,  issued  by  the  *  See  5  Mad.  H.  C.  277. 

Governor  General   in  Council   under  '  Inserted  by  Act  III  of  1884,  sec. 

28  Vic.  c.  15.  sec.  3,  Gazelle  of  India,  9;   which   section   also  repealed  the 

1874,  p.  486,  and  a  sixth  notification,  last  sixteen  words  of  sec.  459  of  Act 

dated  18  Dec.  1874,  ibid.,  p.  612.    See  X  of  1882. 
VOL.  II.                                              O 
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or  451  B  *,  the  Court  shall,  three  days  at  least  before  the  day 
fixed  for  holding  such  trial,  cause  to  be  summoned,  in  the 
manner  hereinbefore  prescribed,  as  many  European  and 
American  jurors  as  are  required  for  the  trial. 

The  Court  shall  also  at  the  same  time  iu  like  manner  cause 
to  be  summoned  the  same  number  of  other  persons  named  in 
the  revised  list,  unless  such  number  of  such  other  persons  has 
been  already  summoned  for  trials  by  jury  at  that  session. 

From  the  whole  number  of  persons  returned,  the  jurors  who 
are  to  constitute  the  jury  shall  be  chosen  by  lot  in  the  manner 
prescribed  in  section  376,  until  a  jury  containing  the  proper 
number  of  Europeans  or  Americans,  or  a  number  approaching 
thereto  as  nearly  as  practicable,  has  been  obtained  : 

Provided  that  in  any  case  in  which  the  proper  number  of 
Europeans  and  Americans  cannot  otherwise  be  obtained,  the 
Court  may,  in  its  discretion,  for  the  purpose  of  constituting 
the  jury,  summon  any  person  excluded  from  the  list  on  the 
ground  of  his  being  exempted  under  section  320. 

Proeecn-         463.  Criminal  proceedings  against  European  British  sub- 

Europeanfl  jects,  Europeans  not  being  Em-opean   British  subjects,  and 

*°<^   .        Americans,  before  the  Court  of  Session  and  High  Court,  shall, 
Amencans.  .  *^ 

except  as  otherwise  expressly  provided,  be  conducted  according 
to  the  provisions  of  this  Code. 

CHAPTER  XXXIV. 

LUNATICS. 

Procedure        464.  When  a  Magistrate  holding  an  inquiry  or  a  trial  has 
where        reason  to  believe  that  the  accused  is  of  unsound  mind  and 

accused 

appears       Consequently  incapable  of  making  his  defence,  the  Magistrate 

msaneto     g}iall  inquire   into  the  fact  of  such  unsoundness,  and  shall 

trate.  cause   such  person  to   be  examined  by  the   Civil   Surgeon 

of   the  District  or  such  other  medical  officer  as  the  Local 

Government   directs^,   and    thereupon    shall    examine    such 

Surgeon  or  other  officer  as  a  witness,  and  shall  reduce  the 

examination  to  writing.  I 

^  Added  by  Act  III  of  1884,  ^ec.  Qovemments  of  Madras,  Bombayj 
10.  and  Assam,  Macpberson,  Luts,  1884^ 

'  See    notifications    by   the    local      pp.  114,  233,  658. 


CHAPTER   XXXIV.       LUNATICS.  227 

If  such  Magistrate  is  of  opinion  that  the  accused  is  of 
unsound  mind  and  consequently  incapable  of  making  his 
defence,  he  shall  postpone  further  proceedings  in  the  case  ^. 

465.  If  any  person  committed  for  trial  before  a  Court  of  Procedure 
Session  or  a  High  Court  appears  to  the  Court  at  his  trial  to  person 

be  of  unsoimd  mind  and  consequently  incapable  of  making  his  committed 

before 

defence,  the  jury  or  the  Court  with  the  aid  of  assessors  shall.  Court  of 
in  the  first  instance,  try  the  fact  of  such  imsoundness  and  ^  "i°°  °^ 
incapacity  ^,  and,  if  satisfied  of  the  fact,  shall  pass  judgment  appears 
accordingly,  and  thereupon  the  trial  shall  be  postponed.  insane. 

The  trial  of  the  fact  of  the  unsoundness  of  mind  and  in- 
capacity of  the  accused  shall  be  deemed  to  be  part  of  his  trial 
before  the  Court. 

466.  Whenever  an  accused  person  is  found  to  be  of  unsound  Release  of 
mind  and  incapable  of  making  his  defence,  the  Magistrate  or  pending  in- 
Court,  as  the  case  may  be,  if  the  case  is  one  in  which  bail  may  veatigation 
be  taken,  may  release  him  on  sufficient  security  being  given 

that  he  shall  be  properly  taken  care  of  and  shall  be  prevented 
from  doing  injury  to  himself  or  to  any  other  person,  and 
for  his  appearance  when  required  before  the  Magistrate  or 
Court  or  such  officer  as  the  Magistrate  or  Court  appoints  in 
this  behalf. 

If  the  case  is  one  in  which  bail  may  not  be  taken,  or  if  Custody  of 
sufficient  security  is  not  given,  the  Magistrate  or  Court  shall  ^'^^*'*'- 
report  the  case  to  the  Local  Government^,  and  the   Local 
Government  may  order  the  accused  to  be  confined  in  a  lunatic 
asylum  or   other  suitable  place  of   safe    custody,   and   the 
Magistrate  or  Court  shall  give  efPect  to  such  order  *. 

467.  Whenever  an  inquiry  or  a  trial  is  postponed  under  Resump- 
section  464  or  section  465,  the  Magistrate  or  Court,  as  the  ^^f^y  ^^j.'^" 
case  may  be,  may  at  any  time  resume  the  inquiry  or  trial,  and  trial, 
require  the  accused   to  appear  or  be  brought  before   such 
Magistrate  or  Court. 

*  and  report  the  case  to  the  Local  »  6  Suth.  Or.  3,  col.  a. 

Government,  1  Suth.  Cr.  n.     Where  *  And  thereupon  the  authority  of 

the  accused,  though  not  insane,  can-  the   Magistrate    or    Court   over   the 

not  be  made  to  understand  the  pro-  lunatic  ceases  and   does   not  revive 

ceedingB,  see  sec.  341,  supra.  until  he  is  taken  back  under  sec.  473  ; 

''  10  Ben.  Appx.  lo.  see  a  Cal.  356. 
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When  the  accused  has  been  released  under  section  466,  and 
the  sureties  for  his  appearance  produce  him  to  the  officer  whom 
the  Magistrate  or  Court  appoints  in  this  behalf,  the  certificate 
of  such  officer  that  the  accused  is  capable  of  making  his 
defence  shall  be  receivable  in  evidence. 

Procedure  468.  If,  when  the  accused  appears  or  is  again  brought 
appearing  before  the  Magistrate  or  the  Court,  as  the  case  may  be,  the 
before  Ma-  Magistrate  or  Court  considers  him  capable  of  making  his 
Court.        defence;  the  inquiry  or  trial  shall  proceed. 

If  the  Magistrate  or  Court  considers  the  accused  person  to 
be  still  incapable  of  making  his  defence,  the  Magistrate  or 
Court  shall  again  act  according  to  the  provisions  of  section 
464  or  section  465,  as  the  case  may  be. 

When  ac-  469.  When  the  accused  appears  to  be  of  sound  mind  at  the 
appears  to  ^^°^^  ^^  inquiry  or  trial,  and  the  Magistrate  is  satisfied  from 
have  been  the  evidence  given  before  him  that  there  is  reason  to  believe 
that  the  accused  committed  an  act  which,  if  he  had  been  of 
sound  mind,  would  have  been  an  offence,  and  that  he  was  at 
the  time  when  the  act  was  committed,  by  reason  of  unsound- 
ness of  mind,  incapable  of  knowing  the  nature  of  the  act  or 
that  it  was  wrong  or  contrary  to  law  ^,  the  Magistrate  shall 
proceed  with  the  case,  and,  if  the  accused  ought  to  be  com- 
mitted to  the  Court  of  Session  or  High  Court,  send  him  for 
trial  before  the  Court  of  Session  or  High  Court,  as  the  case 
may  be. 

Judgment  470.  Whenever  any  person  is  acquitted  upon  the  ground 
on  ground  that,  at  the  time  at  which  he  is  alleged  to  have  committed 
of  lunacy,  an  offence,  he  was,  by  reason  of  unsoundness  of  mind,  in- 
capable of  knowing  the  nature  of  the  act  alleged  as  con- 
stituting the  offence,  or  that  it  was  wrong  or  contrary  to  law, 
the  finding  shall  state  specifically  whether  he  committed  the 
act  or  not  ^.  ^  i 

*  See  the  Penal  Code,  sec.  84  ;  vol.  have  committed  an  oflfence,  the  Higk 

I.  p.  117.  Court  will  not  interfere  with  the  verM 

'  See  for  a  form  of  such  finding,  8  diet  except  upon  the  clearest  evidence! 

Suth.  Cr.  Letters,  19.    Where  the  jury  that  the  jury  was  mistaken,  19  Suth 

finds  that  the  accused  was  insane  at  Cr.  45. 
the  time  at  which  he  is  alleged  to 
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471.  Whenever   such   judgment   states  that  the  accused  Person  ac- 
person  committed  the  act  alleged,  the  Magistrate  or  Court  on\uch 
before  whom  or  which  the  trial  has  been  held  shall,  if  such  ground  to 
act  would,  but  for  the  incapacity  found,  have  constituted  an  safe  cus- 
offence,  order   such   person   to  be   kept  in  safe   custody   in  *°^y- 
such  place  and  manner  as  the  Magistrate  or  Court  thinks 

fit,  and  shall  report  the  case  for  the  orders  of  the  Local 
Government. 

The  Local  Government  may  order  such  person  to  be  con- 
fined in  a  lunatic  asylum,  jail  or  other  suitable  place  of  safe 
custody. 

472.  When  any  person  is  confined  under  the  provisions  of  Lunatic 
section  466  or  section  471,  the  Inspector  General  of  Prisons,  ^o  be°^" 
if  such  person  is  confined  in  a  jail,  or  the  visitors  of  the  visited. 
lunatic  asylum,  or  any  two  of  them,  if  he  is  confined  in 

a  lunatic  asylum,  may  visit  him  in  order  to  ascertain  his 
state  of  mind ;  and  he  shall  be  visited  once  at  least  in  every 
six  months  by  such  Inspector  General  or  by  two  of  such 
visitors  as  aforesaid;  and  such  Inspector  General  or  visitors 
shall  make  a  special  report  to  the  Local  Government  as  to 
the  state  of  mind  of  such  person. 

473.  If  such  person  is  confined  under  the  provisions  of  Procedure 
section  466,  and  such  Inspector  General  or  visitors  shall  cer-  ^c  prisonOT 
tify  that,  in  his  or  their  opinion,  such  person  is  capable  of  reported 
making  his  defence,  he  shall  be  taken  before  the  Magistrate  making  ° 
or  Court,  as  the  case  may  be,  at  such  time  as  the  Magistrate  defence. 
or  Court  appoints,  and  the  Magistrate  or  Court  shall  deal 

with  such  person  under  the  provisions  of  section  468 ;  and 
the  certificate  of  such  Inspector  General  or  visitors  as  afore- 
said shall  be  receivable  as  evidence. 

474.  If  such  person  is  confined  \mder  the  provisions  of  Procedure 
section  466  or  section  471,  and  such  Inspector  General  or  J^n^Jf,,  con- 
visitors  shall  certify  that,  in  his  or  their  judgment,  he  may  fined  under 
be  discharged  without  danger  of  his  doing  injury  to  himself  declared 
or  to  any  other  person,  the  Local  Government  may  thereupon  ^*  ^^^  *^"* 
order  him  to  be  discharged,  or  to  be  detained  in  custody,  or 

to  be  transferred  to  a  public  lunatic  asylum  if  he  has  not  been 


230  THE   CODE    OF   CRIMINAL   PEOCEDURE. 

already  sent  to  snch  an  asylum ;  and,  in  case  it  orders  him  to 
be  transferred  to  an  asylum,  may  appoint  a  commission,  con- 
sisting of  a  judicial  and  two  medical  ofl&cers. 

Such  commission  shall  make  formal  inquiry  into  the  state 
of  mind  of  such  person,  taking  such  evidence  as  is  necessary, 
and  shall  report  to  the  Local  Government,  which  may  order 
his  discharge  or  detention  as  it  thinks  fit. 

Delivery  of  475.  Whenever  any  relative  or  friend  of  any  person  con- 
care  of  re-  filled  imder  the  provisions  of  section  466  or  section  47 1  desires 
lative.  that  he  shall  be  delivered  over  to  his  care  and  custody,  the 
Local  Government,  upon  the  application  of  such  relative  or 
friend,  and  on  his  giving  security  to  the  satisfaction  of  such 
Government  that  the  person  delivered  shall  be  properly  taken 
care  of  and  shall  be  prevented  from  doing  injury  to  himself 
or  to  any  other  person,  may  order  such  person  to  be  dehvered 
to  such  relative  or  friend. 

"Whenever  such  person  is  so  delivered,  it  shall  be  upon 
condition  that  he  shall  be  produced  for  the  inspection  of 
such  officer  and  at  such  times  as  the  Local  Government 
directs. 

The  provisions  of  sections  472  and  474  shall,  wuiatu  mu- 
tandis, apply  to  persons  delivered  under  the  provisions  of  this 
section ;  and  the  certificate  of  the  inspecting  officer  appointed 
under  this  section  shall  be  receivable  as  evidence. 

Governor  475  a.  The  Govemor  General  in  Council  may  direct  that 
Council  *^y  person  whom  the  Local  Government  has  ordered  under 
may  re-  ^his  chapter  to  be  confined  in  a  lunatic  asylum,  jail  or  other 
criminal  placc  of  safe  custody,  shall  be  removed  from  the  place  where 
J^*'*^  he  is  confined  to  any  Ivmatic  asylum,  jail  or  other  place  of 
province  to  safe  custody  in  British  India  ^. 

another. 

Local  Go-  475  B.  The  Local  Government  may  empower  the  officer  in 
ma^^eve  charge  of  the  jail  in  which  a  person  is  confined  under  the 
Inspector  provisions  of  section  466  or  section  471  to  discharge  all  or 
certain  ^^J  of  the  functions  of  the  Inspector  General  of  Prisons 
functiona.    under  section  47a,  section  473,  or  section  474  ^. 

>  ActXof  i886,  sec.  12. 
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CHAPTER  XXXV. 

PUOCEEDINGS    IN    CASE    OF    CERTAIN    OFFENCES   AFFECTING 
THE   ADMINISTRATION    OF   JUSTICE. 

476.  When  any  Civil,  Criminal  or  Revenue  Court  is  of  Procedure 
opinion  that  there  is  ground  for  inquiring  into  any  offence  J^e^^j^^  j 
referred  to  in  section  195,  and  committed  before  it  or  brought  in  s.  195. 
under  its  notice  in  the  course  of  a  judicial  proceeding,  such 
Court,  after  making  any  preliminary  inquiry  that  may  be 
necessary  ^,  may  send  the  case  for  inquiry  or  trial  to  the  nearest 
Magistrate  of  the  first  class  ^,  and  may  send  the  accused  in 
custody,  or  take  sufficient  security  for  his  appearance,  before 

such  Magistrate;  and  may  bind  over  any  person  to  appear 
and  give  evidence  on  such  inquiry  or  trial. 

Such  Magistrate  shall  thereupon  proceed  according  to  law, 
and  may,  if  he  is  authorised  under  section  19a  to  transfer 
cases,  transfer  the  inquiry  or  trial  to  some  other  competent 
Magistrate  ^. 

477.  Subject  to  the  provisions  of  section  444,  a  Court  of  Power  of 
Session  may  charge  a  person  for  any  offence  referred  to  in  sec-  g  '^^^ 
tion  195  and  committed  before  it,  or  brought  under  its  notice  to  such  of- 
in  the  course  of  a  judicial  proceeding  *,  and  may  commit,  or  mitted*be^' 
admit  to  bail  and  try,  such  person  upon  its  own  charge  *.  *^°^®  itself. 

Such  Court  may  direct  the  Magistrate  to  cause  the  attend- 
ance of  any  witnesses  for  the  purposes  of  the  trial. 

478.  When  any  such   offence  is   committed  before   any  Power  of 
Civil  or  Revenue  Court,  or  brought  under  the  notice  ®  of  any  ^^^^^  ^^^ 

^  to  satisfy  the  Court  that  there  is  the  inconvenience  which   would  be 

ground  for  etc.,  7  Mad.  189,  190:  5  caused  if  a  Judge  were  obliged  to 

All.  62:   6  All.  98,  114.     The  pre-  appear  before  a  Magistrate  and  make 

liminary  inquiry  need   not   be   con-  a  complaint  on  oath  in  order  to  lay 

ducted  in  presence  of  the  accused,  9  a  foundation  for  a  prosecution,  7  All. 

Suth.   Cr.  3,   or  extend  to   all    the  871. 

persons  who  may  be  implicated  in  the  *  6  All.  103. 

offence,  7  Mad.  224.  'A  District  Judge  who  has,  as 

^13  Suth.  Cr.  45.  such,   sanctioned   a    prosecution    for 

'  And  he  may  discharge  the  accused  forgery,  may,  in  his  capacity  as  Ses- 

if  he  thinks  the  evidence  not  sufficient  sions  Judge,  try  the  offence,  6  Bom. 

to  warrant  committal,  5  Bom.  H.  C,  479. 

Cr.  41.    Sec.  476  is  intended  to  avoid  *  4  Ben.  Ap.  Cr.  9. 
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Courts  to  Civil  or  Revenue  Court  in  the  course  of  a  judicial  proceeding  ^, 
investiga-  ^^^  ^^®  ^^^®  ^^  triable  exclusively  by  the  High  Court  or  Court 
tion  and  of  Session,  or  such  Civil  or  Revenue  Court  thinks  that  it 
High  Court  ought  to  be  tried  by  the  High  Court  or  Court  of  Session, 
or  Court  of  f.^Q}^^  Civil  or  Revenue  Court  may,  instead  of  sending:  the 

Session.  _  •'.  ... 

case  under  section  476  to  a  Magistrate   for   inquiry,  itself 

complete  the  inquiry,  and  commit  or  hold  to  bail  the  accused 
person  to  take  his  trial  before  the  High  Court  or  Court  of 
Session,  as  the  case  may  be. 

For  the  purposes  of  an  inquiry  under  this  section,  the  Civil 
or  Revenue  Court  may,  subject  to  the  provisions  of  section 
443,  exercise  all  the  powers  of  a  Magistrate;  and  its  pro- 
ceedings in  such  inquiry  shall  be  conducted  as  nearly  as  may 
be  in  accordance  with  the  provisions  of  Chapter  XVIII,  and 
shall  be  deemed  to  have  been  held  by  a  Magistrate. 

Procedure  479.  When  any  such  commitment  is  made  by  a  Civil  or 
of  Civil       Revenue  Court,  the  Court  shall  send  the  charge  with  the  order 

Court  in  ^  ^  '='  _ 

such  cases,  of  commitment  and  the  record  of  the  case  to  the  Presidency 
Magistrate,  District  Magistrate  or  other  Magistrate  authorised 
to  commit  for  trial;  and  such  Magistrate  shall  bring  the 
case  before  the  High  Court  or  Court  of  Session,  as  the  case 
may  be,  together  with  the  witnesses  for  the  prosecution  and 
defence. 


Procedure 
in  certain 
cases  of 
contempt. 


480.  When  any  such  offence  as  is  described  in  section  1 75, 
section  178,  section  179,  section  180,  or  section  228  of  the 
Indian  Penal  Code  is  committed  in  the  view  or  presence  of 
any  Civil,  Criminal  or  Revenue  Court,  the  Court  may  cause 
the  offender,  whether  he  is  an  European  British  subject  or  not, 
to  be  detained  in  custody;  and  at  any  time  before  the  rising 
of  the  Court  on  the  same  day  may,  if  he  thinks  fit,  take  cog- 
nisance of  the  offence  and  sentence  the  offender  to  fine  not 
exceeding  two  hundred  rupees  2,  and,  in  default  of  payment, 
to  simple  imprisonment '  for  a  term  which  may  extend  to  one 
month,  unless  such  fine  be  sooner  paid. 


'  6  All.  103. 

"  For  form  of  warrant  of  commit- 
ment see  Sched.  V.  No.  38. 

'  Such     imprisonment     does    not 


relieve  the  offender  from  liability  to 
have  the  fine  levied  by  distress  and 
Sale,  3  Suth.  Cr.  Letters,  31. 
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Nothing  in  section  443  or  section  444  shall  be  deemed  to 
apply  to  proceedings  under  this  section  1. 

481.  In  every  such  case,  the  Court  shall  record  the  facts  Record  in 
constituting  the  offence,  with  the  statement  (if  any)  made  by  ^      °^^^*' 
the  offender,  as  well  as  the  finding  and  sentence  ^. 

If  the  offence  is  under  section  228  of  the  Indian  Penal  Code, 
the  record  must  show  the  nature  and  stage  of  the  judicial  pro- 
ceeding in  which  the  Court  interrupted  or  insulted  was  sitting, 
and  the  nature  of  the  interruption  or  insult. 

482.  If  the  Court  in  any  case  considers  that  a  person  ac-  Procedure 
eused  of  any  of  the  offences  referred  to  in  section  480  and  q^^^ 
committed  in  its  view  or  presence  should  be  imprisoned  other-  considers 
wise  than  in  default  of  paj^ment  of  fine,  or  that  a  fine  ex-  ghould  not 
ceeding  two  hundred  rupees  should  be  imposed  upon  him,  or  ^^  d^*^* 
such  Court  is  for  any  other  reason  of  opinion  that  the  case  s.  480. 
should  not  be  disposed  of  under  section  480,  such  Court,  after 
recording  the  facts  constituting  the  offence  and  the  statement 

of  the  accused  as  hereinbefore  provided,  may  forward  the  case 
to  a  Magistrate  having  jurisdiction  to  try  the  same,  and 
may  require  security  to  be  given  for  the  appearance  of  such 
accused  person  before  such  Magistrate,  or,  if  sufficient  security 
is  not  given,  shall  forward  such  person  under  custody  to  such 
Magistrate. 

The  Magistrate  to  whom  any  case  is  forwarded  under  this 
section  shall  proceed  to  hear  the  complaint  against  the  accused 
person  in  manner  hereinbefore  provided. 

483.  When  the  Local  Government  so  directs,  any  Registrar  when  Re- 
or  any  Sub-Registrar  appointed  under  the  Indian  Registration  &^^^^  *°, 
Act,  1877,  shall  be  deemed  to  be  a  Civil  Court  within  the  a  Civil 
meaning  of  sections  480  and  48  a  ^.  Court. 

484.  When  any  Court  has  under  section  480  adjudged  an  Discharge 

offender  to  punishment  for  refusing  or  omitting  to  do  anything  on^submi^s- 

which  he  was  lawfully  required  to  do,  or  for  any  intentional  sion  or  apo- 

insult  or  interruption,   the   Court    may,   in    its    discretion,  °°^' 

discharge  the  offender  or  remit  the  punishment  on  his  sub- 

'  An  appeal  lies  from  orders  under  it,  sec.  486  infra. 
'  4  Mad.  H.  C.  229.  »  13  Ben.  Appx.  40. 
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mission   to  the  order  or    requisition   of  such  Court,  or  on 
apology  being"  made  to  its  satisfaction. 

Imprison-  485.  If  any  witness  before  a  Criminal  Court  refuses  to 
committal  answer  such  questions  as  are  put  to  him  ^,  or  to  produce  any 
of  person     documcut  in  his  possession  or  power  which  the  Court  requires 

refusing  to,.  ,  ^ 

answer  or  him  to  produce,  and  does  not  offer  any  reasonable  excuse  for 
produce      such  rcfusal,  such  Court  may,  for  reasons  to  be  recorded  in 

document.  _   ,  '  .  ... 

writing,  sentence  him  to  simple  imprisonment,  or  by  warrant  ^ 

under  the  hand  of  the  presiding  Magistrate  or  Judge  commit 

him  to  the  custody  of  an  officer  of  the  Court,  for  any  term  not 

exceeding  seven  days,  unless  in  the  meantime  such  person 

consents  to  be  examined  and  to  answer,  or  to  produce  the 

document.     In  the  event  of  his  persisting  in  his  refusal,  he 

may  be  dealt  with  according  to  the  provisions  of  section  480 

or  section  482,  and,  in  the  case  of  a  Court  established  by 

Royal  Charter,  shall  be  deemed  guilty  of  a  contempt. 

Appeals  486.  Any  person  sentenced  by  any  Court  under  section 

vic^ons"'  4^°  ^^  section  485  may,  notwithstanding  anything  herein- 
in  con-  before  contained,  appeal  to  the  Court  to  which  decrees  or  orders 
cases.         made  in  such  Court  are  ordinarily  appealable. 

The  provisions  of  Chapter  XXXI  shall,  so  far  as  they  are 
applicable,  apply  to  appeals  under  this  section,  and  the  Ap- 
pellate Court  may  alter  or  reverse  the  finding,  or  reduce  or 
reverse  the  sentence  appealed  against. 

An  appeal  from  such  conviction  by  a  Court  of  Small  Causes 
in  a  Presidency-town  shall  lie  to  the  High  Court,  and 

an  appeal  from  such  conviction  by  any  other  Court  of 
Small  Causes  shall  lie  "to  the  Court  of  Session  for  the  Sessions 
Division  within  which  such  Court  is  situate. 

An  appeal  from  such  conviction  by  any  officer  as  Registrar 
or  Sub-Registrar  appointed  as  aforesaid^  niay,  when  such  officer 
is  also  Judge  of  a  Civil  Court,  be  made  to  the  Court  to  which 
it  would,  under  the  preceding  portion  of  this  section,  be  made 
if  such  conviction  were  a  decree  by  such  officer  in  his  capacity 
as  such  Judge,  and  in  other  cases  may  be  made  to  the  District 
Judge,  or,  in  the  Presidency-towns,  to  the  High  Court. 

*  3  Mad.  271.  '  See  form  of  warrant,  Sched.  V.  No.  39. 

'  See  sec.  483. 
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487.  Except  as  provided  in  sections  477,  480  and  485,  no  Certain 
Judge  of  a  Criminal  Court  or  Magistrate,  other  than  a  Judge  j^^gis^  ^^ 
of  a  High  Court,  the  Recorder  of  Rangoon  and  the  Presidency  trates  not 
Magistrates  ^,  shall  try  any  person  for  any  offence  referred  to  fences  re- 
in section  luK,  when  such  offence  is  committed  before  himself  or  ferred  to 

.  .  .  in  s.  195 

in  contempt  of  his  authority^,  or  is  brought  under  his  notice  ^  as  when  com- 

such  Judge  or  Magistrate  in  the  course  of  a  judicial  proceeding.  ^^."^^6^ 

Nothing  in  section  476  or  section  482  shall  prevent  a  selves. 
Magistrate  empowered  to  commit  to  the  Court  of  Session  or 
High  Court  from  himself  committing  any  case  to  such  Court, 
or  shall  prevent  a  Presidency  Magistrate  from  himself  dis- 
posing of  any  case  instead  of  sending  it  for  inquiry  to  another 
Magistrate. 

CHAPTEE  XXXVI. 

OF    THE    MAINTENANCE    OF   WIVES    AND    CHILDKEN*. 

488.  If  any  person  having   sufficient  means  neglects  or  Order  for 
refuses  to  maintain  his  wife^  or  his  legitimate  or  illegitimate  ^^^^f^* 
child  ^  unable  to  maintain  itself,  the  District  Magistrate,  a  wives  and 
Presidency   Magistrate,   a   Sub-divisional    Magistrate,    or  a  '^ 
Magistrate  of  the  first  class '^  naay,  upon  proof  of  such  neglect 

or  refusal,  order  such  person  to  make  a  monthly  allowance  for 
the  maintenance  of  his  wife  or  such  child,  at  such  monthly 
rate  ^,  not  exceeding  fifty  rupees  in  the  whole,  as  such  Magis- 

'  I  Mad.  305.  marriage  that  has  been  gone  through 

'  The  District  Court  and  Sessions  is  suflBcient  to  enable  the  oflfspring  of 

Court  are  essentially  distinct  Courts,  the  union  to  inherit, 

though  presided   over  by   the  same  *  No   order  can  be  passed   under 

officer.     There  is  nothing,  therefore,  this  section  for  the  maintenance  of  a 

to  debar  a  District  .Judge  who  has,  on  foetus  of  which  a  woman  is  believed 

hearing  a  civil  appeal,  sanctioned  the  to  be  pregnant,  3  N.  W.  P.  70,  and 

prosecution  of  a  party  for   forgery,  '  child '  does  not  include  '  step-child.' 

from  trying  the  offence  in  his  capacity  There  is  no  law  in  India  like  4  &  5 

of  Sessions  Judge,  6  Bom.  479  (on  Wm.  IV.  c.  76.  sec.  57. 

sec.  473  of  the  Code  of  1873).  ''  i.e.  the  Magistrate  of  the  par- 

•  4  Ben.  App.  Jur.  Cr.  11.  ticular  area  in  which  the  husband  or 

*  So  an  Assistant  Sessions  Judge  father  resides,  9  Bom.  45. 

is  a  different  Court  from  the  Sessions  '  The   Magistrate  may  alter  this, 

Judge,  II  Bom.  H.  C.  98.  from   time  to  time,  under  sec.  489. 

'  As  to  what  is  a  '  wife '  for  the  But  he  cannot  in  the  first  instance 

purpose  of  this  section,  see  4  N.  W.  make  an  order  at  a  progressively  in- 

P.  1 28  ( A'rtrao-marriage  among  Jdts).  creasing  rate,  a  N.  W.  P.  454 :  1 3  CaL 

The  question  is,  whether  the  form  of  535. 
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Enforce- 
ment of 
order. 


Proviso. 


trate  thinks  fit,  and  to  pay  the  same  to  such  person  as  the 
Magistrate  from  time  to  time  directs^. 

Such  allowance  shall  be  payable  from  the  date  of  the  order. 

If  any  person  so  ordered  wilfully  neglects  to  comply  with 
the  order,  any  such  Magistrate  may,  for  every  breach  of  the 
order,  issue  a  warrant  ^  for  levying  the  amount  due  in  manner 
hereinbefore  provided  for  levying  fines,  and  may  sentence 
such  person,  for  the  whole  or  any  part  of  each  month's  al- 
lowance remaining  unpaid  after  the  execution  of  the  warrant, 
to  imprisonment^  for  a  term  which  may  extend  to  one  month*  : 

Provided  that,  if  such  person  offers  to  maintain  his  wife  on 
condition  of  her  living  with  him^,  and  she  refuses  to  live  with 
him,  such  Magistrate  may  consider  any  grounds  of  refusal 
stated  by  her^;  and  may  make  an  order  under  this  section 
notwithstanding  such  offer,  if  he  is  satisfied  that  such  person 
is  living  in  adultery,  or  that  he  has  habitually  treated  his 
wife  with  cruelty. 

No  wife  shall  be  entitled  to  receive  an  allowance  from  her 
husband  under  this  section  if  she  is  living  in  adultery,  or  if, 
without  any  sufficient  reason,  she  refuses  to  live  with  her 
husband,  or  if  they  are  living  separately  by  mutual  consent. 

On  proof  that  any  wife  in  whose  favour  an  order  has  been 
made  under  this  section  is  living  in  adultery'^,  or  that  without 
sufficient  reason  she  refuses  to  live  with  her  husband,  or  that 


^  The  Magistrate  cannot  enter  into 
any  question  as  to  the  lawful  guard- 
ianship of  a  child,  4  Cal.  374.  Where 
the  claim  for  maintenance  had  been 
released,  the  Magistrate  should  not 
enforce  the  order,  to  Mad.  13. 

It  will  be  observed  that  sec.  488, 
like  the  Contract  Act,  sec.  68,  illus- 
tration h,  assumes  that  husbands  and 
parents  are  under  a  legal  obligation 
to  support  their  wives  and  children. 
That  a  wife  residing  with  her  husband 
has  a  right  to  be  maintained  by  him, 
Bee  9  Bom.  45.  But,  apart  from  the 
personal  laws  of  the  Natives,  there 
seems  to  be  in  India  no  express  civil 
obligation  on  the  part  of  a  father 
to  maintain  his  child.  So  in  Eng- 
land,   Bazeley    v.     Forder,   L.    E., 


3  Q.  B.  559,  per  Cockbum  C.J. 
'  See  form,  Sched.  V.  No.  41. 

*  simple  or  rigorous. 

*  Such  a  sentence  is  absolute  and 
the  imprisonment  does  not  cease  on 
payment,  8  Mad.  70,  See  also  9  All. 
240.  For  a  form  of  warrant  cf  im- 
prisonment on  failure  to  pay  mainten- 
ance, and  of  a  warrant  to  enforce  the 
payment  by  distress  and  sale,  see 
Sched.  V.  Nos.  40,  41. 

*  A  Hindd  must  offer  to  '  main- 
tain' his  wife  as  part  of  his  family 
and  to  '  live '  with  her  as  a  husband 
lives  with  his  wife,  6  Mad.  371,  372. 

*  A  Hindd  husband's  marriage  of 
a  second  wife  is  not  a  suflScient 
ground,  7  Mad.  187. 

'  8  Bom.  Cr.  Ca.  124  :  5  All.  234. 
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they  are  living  separately  by  mutual  consent,  the  Magistrate 
shall  cancel  the  order. 

All  evidence  under  this  chaper  shall  be  taken  in  the  presence 
of  the  husband  or  father,  as  the  case  may  be,  or,  when  his 
personal  attendance  is  dispensed  with,  in  the  presence  of  his 
pleader,  and  shall  be  recorded  in  the  manner  prescribed  in  the 
case  of  summons-cases^. 

489.  On  proof  of  a  change  in  the  circumstances  of  any  Alteration 
person  receiving  under  section  488  a  monthly  allowance,  or  ^^^^^  "^" 
ordered  under  the  same  section  to  pay  a  monthly  allowance  to 

his  wife  or  child,  the  Magistrate  may  make  such  alteration  in 
the  allowance  as  he  thinks  fit,  provided  the  monthly  rate  of 
fifty  rupees  be  not  exceeded. 

490.  A  copy  of  the  order  of  maintenance  shall  be  given  Enforce- 
without  payment  to  the  person  in  whose  favour  it  is  made,  or  ™^°j.  ^f 
to  his  guardian,  if  any,  or  to  the  person  to  whom  the  allowance  maintain- 
is  to  be  paid;  and  such  order  shall  be  enforceable^  by  any 
Magistrate  in  any  place  where  the  person  against  whom  it  is 

made  may  be,  on  such  Magistrate  being  satisfied  as  to  the 
identity  of  the  parties  and  the  non-payment  of  the  allowance 
due'*. 

'  A   Hindd   marriage    of   a  man  refer  the  applicant  to  a  Magistrate 

reverting  from  Christianity  to  Hindd-  having  jurisdiction  under  section  490 ; 

ism  is  not  void  in  consequence  of  a  4  Mad.  230. 

previous  Christian  marriage,  4  Mad.,  '  The   order    does   not   deprive    a 

H.  C.  Rulings,  iii.  The  Hindii  as  vpell  Muhammadan  husband  against  whom 

as  the  Christian  wife  of  such  a  person  it  is  made  of  his  right  to  divorce  his 

is  therefore  entitled  to  maintenance  wife,    and    after    such    divorce    the 

under  this  section.  order  cannot  be  enforced  (7  Bom.  180), 

As  to  the  High  Court's  power  to  except  as  to  the  interval  between  the 

revise  orders  made  under  this  section,  date  of  the  order  and  the  divorce  (19 

Bee  20  Suth.  Cr.  58,  5  Bom.  H.  C,  Cr.  Suth.  Cr.  73%  and  except  during  the 

Ca.  81.  period  oiiddat,  i.e.  three  months  in 

Of  course  section  488  does  not  de-  the  case  of  a  non-pregnant  woman ; 

prive  a  wife  of  any  remedy  in  the  Civil  the   period   of   gestation,   if   she   be 

Courts   which   she   would   otherwise  pregnant,  5  All.  226.     More    as    to 

have    had    against   her    husband,   6  orders   of  maintenance    of    Muham- 

Suth.  Civ.  R.  57,  col.  2.  madan  wives,  8  Bom.  H.  C,  Cr.  Ca. 

*  This  does  not  deprive  the  Magis-  95  :   5  Cal.  558  :   8  Cal.  76.     Under 

trate  of  his  jurisdiction  under  section  the  Shia  law,  muta  wives  are  not  en- 

488.     When  the  person  against  whom  titled  to  maintenance  ;  but  this  does 

the  order  is  made  is  beyond  his  juris-  not  affect  their  statutory  right  under 

diction   he   may,   in    his    discretion,  chap,  xxxvi,  8  Cal.  736. 
issue  a  warrant  under  section  488,  or 
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DIRECTIONS    OF   THE    NATURE    OF   A   HABEAS   CORPUS. 

491.  Any  of  the  High  Courts  of  Judicature  at  Fort  Wil- 
liam, Madras  and  Bombay  may,  whenever  it  thinks  fit,  direct — 

(a)  that  a  person  within  the  limits  of  its  ordinary  original 
civil  jurisdiction  be  brought  up  before  the  Court  to  be  dealt 
with  according  to  law ; 

(b)  that  a  person  illegally  or  improperly  detained  in  public 
or  private  custody  within  such  limits  be  set  at  liberty ; 

((?)  that  a  prisoner  detained  in  any  jail  situate  within  such 
limits  be  brought  before  the  Court  to  be  there  examined  as  a 
witness  in  any  matter  pending  or  to  be  inquired  into  in  such 
Court; 

(d)  that  a  prisoner  detained  as  aforesaid  be  brought  before  a 
court-martial  or  any  commissioners  acting  under  the  authority 
of  any  commission  from  the  Governor  General  in  Council  for 
trial  or  to  be  examined  touching  any  matter  pending  before 
such  covirt-martial  or  commissioners  respectively; 

(<?)  that  a  prisoner  within  such  limits  be  removed  from  one 
custody  to  another  for  the  purpose  of  trial ;  and 

(f)  that  the  body  of  a  defendant  within  such  limits  be 
brought  in  on  the  Sheriffs  return  of  cepi  corptis  to  a  writ  of 
attachment^. 

Each  of  the  said  High  Courts  may,  from  time  to  time,  frame 
rules  to  regulate  the  procedure  in  cases  under  this  section  2. 

Nothing  in  this  section  applies  to  persons  detained  under 
Bengal  Regulation  III  of  181 8,  Madras  Regulation  II  of  1819 
or  Bombay  Regulation  XXV  of  1827,  or  the  Acts  of  the 
Governor  General  in  Council  No.  XXXIV  of  1850  or  No.  Ill 
of  1858. 

'  Ab  to  the  power  of  the  late 
Supreme  Courts  to  grant  writs  of 
habeas  corpus,  see  i  Knapp,  i.  This 
chapter  seems  not  to  affect  the  Eng- 
lish prerogative  writ  oi habeas  corpus 
ad  subjiciendum,  which  runs  into  all 
parts  of  British  India.  The  prohibi- 
tion in  25  &  26  Vic.  c.  20  does  not 
apply,  £s  there  never  has  been  a  court 


in  British  India  '  having  authority  to 
grant  and  issue  the  said  writ  and  to 
ensure  the  due  execution  thereof, 
throuyhoul  such  .  .  .  dominion.' 

'  See  the  rules  made  by  the  High 
Court  at  Fort  William  under  the 
corresponding  section  of  Act  X  of 
1875,  Gazette  of  India,  Part  II,  12 
Aug,  1876,  p.  397. 


PAET   IX. 

SUPPLEMENTARY  PEOVISIONS. 


CHAPTER  XXXVIII. 

OF     THE    PUBLIC     PaOSECUTOR. 

492.  The  Governor  General  in  Council  or  the  Local  Go-  Power  to 
vernment  may  appoint,  generally,  or  in  any  case,  or  for  any  p^^^j^ 
specified  class  of  cases,  in  any  local  area,  one  or  more  officers  Prosecu- 
to  be  called  Public  Prosecutors  ^. 

In  any  case  committed  for  trial  to  the  Court  of  Session,  the 
District  Magistrate,  or,  subject  to  the  control  of  the  District 
Magistrate,  the  Sub-divisional  Magistrate,  may,  in  the  absence 
of  the  Public  Prosecutor,  or  where  no  Public  Prosecutor  has 
been  appointed,  appoint  any  other  person,  not  being  an  officer 
of  police  below  the  rank  of  Assistant  District  Superintendent, 
to  be  PubUc  Prosecutor  for  the  purpose  of  such  case. 

493.  The  Public  Prosecutor  may  appear  and  plead  without  Public 
any  written  authority  before  any  Court  in  which  any  case  of  m^y^iead 
which  he  has  charge  is  mider  inquiry,  trial  or  appeal ;  and,  if  in  any 
any  private  person  instructs  a  pleader  to  prosecute  in  any         * 
Court  any  person  in  any  such  case,  the  Public  Prosecutor  shall  under  Ms 
conduct  the  prosecution,  and  the  pleader  so  instructed  shall      ®°  ^'^"' 
act  therein  under  his  directions  ^. 

494.  Any  Public  Prosecutor  appointed  by  the  Governor  Effect  of 

General  in  Council  or  the  Local  Government  '^  may,  with  the  ^^fr^^" 

consent  of  the  Court,  in  cases  tried  by  jury  before  the  return  prosecu- 
tion. 

^  Sec.  4,  cl.  (m),  supra,  p.  62.    The  121  ;  and  as  to  the  mode  in  which 

Bengal  Govemuent  has  appointed  all  he  should  perform  his  functions,  see 

Government  pleaders  in  the  Lower  8  Bom.  H.  C,  Cr.  Ca.  126,  153,  per 

Provinces  to  be   public   prosecutors,  Westropp  C.J. 

Calcutta  Gazette,  23  Nov.  1881,  Part  *  but  not  one  appointed  under  sec. 

I,  p.  1026.  492    by  the   District   Magistrate   or 

'  As  to  his  duty  to  call  and  ex-  Subdi visional  Magistrate,  8  All.  291. 
amine  witneases,  see  7  All.  904,  8  Cal. 
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of  the  verdict,  and  in  other  cases  before  the  judgment  is  pro- 
nounced, withdraw  from  the  prosecution  of  any  person ;  and, 
upon  such  withdrawal, 

(a)  if  it  is  made  before  a  cliarge  has  been  framed,  the  ac- 
cused shall  be  discharged ; 

(b)  if  it  is  made  after  a  charge  has  been  framed,  or  when 
under  this  Code  no  charge  is  required,  he  shall  be  acquitted. 

495.  Any  Magistrate  inquiring  into  or  trying  any  case 
may  permit  the  prosecution  to  be  conducted  by  any  person 
other  than  an  officer  of  police  below  a  rank  to  be  prescribed 
by  the  Local  Government  in  this  behalf  with  the  previous 
sanction  of  the  Governor  General  in  CoimciP;  but  no  person, 
other  than  the  Advocate  General,  Standing  Counsel,  Govern- 
ment Solicitor,  Public  Prosecutor  or  other  officer  generally  or 
specially  empowered  by  the  Local  Government  in  this  behalf 
shall  be  entitled  to  do  so  without  such  permission. 

Any  person  conducting  the  prosecution  may  do  so  personally 
or  by  a  pleader. 

An  officer  of  police  shall  not  be  permitted  to  conduct  the 
prosecution  if  he  has  taken  any  part  in  the  investigation  into 
the  offence  with  respect  to  which  the  accused  is  being  prose- 
cuted ^ 


CHAPTER  XXXIX. 


Bail  to  be 
taken  in 
case  of 
bailable 
offence. 


OF   BAIL. 

496.  When  any  person  other  than  a  person  accused  of  a 
non-bailable  offence^ "is  arrested  or  detained  without  warrant 
by  an  officer  in  charge  of  a  police-station  ^,  or  appears  or  is 
brought  before  a  Court,  and  is  prepared  at  any  time  while  in 
the  custody  of  such  officer  or  at  any  stage  of  the  proceedings 
before  such  Court  to  give  bail,  such  person  shall  be  released 
on  bail :  provided  that  such  officer  or  Court,  if  he  or  it 
thinks  fit,  may,  instead   of   taking   bail   from    such  person. 


»  Act  X  of  J  886,  sec.  13.  See  13 
Suth.  Cr.  18. 

*  This  section  did  not  supersede 
the  provision  of  Bom.  Act  VII  of 
1867,   sec.   23,  which    authorised    a 


police  oflBcer  to  prosecute  offenders  up 
to  final  judgment.  But  that  provision 
was  repealed  by  Act  X  of  1 886,  sec.  20. 

*  Sec.  4,  cl.  (r),  supra,  p.  63. 

*  Sec.  4,  cl.  (p),  supra,  p.  63. 
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discharge  him  on  his  executing-  a  bond  without  sureties  for 
his  appearance  as  hereinafter  provided  ^. 

497.  When  any  person  accused  of  any  non-bailable  offence 
is  arrested  or  detained  without  warrant  by  an  officer  in  charge 
of  a  police-station,  or  appears  or  is  brought  before  a  Court,  he 
may  be  released  on  bail,  but  he  shall  not  be  so  released  if  there 
appear  reasonable  grounds  for  believing  that  he  has  been  guilty 
of  the  offence  of  which  he  is  accused. 

If  it  appears  to  such  officer  or  Court  at  any  stage  of  the 
investigation,  inquiry  or  trial,  as  the  case  may  be,  that  there 
are  not  reasonable  grounds  for  believing  that  the  accused  has 
committed  such  offence,  but  that  there  are  sufficient  grounds 
for  further  inquiry  into  his  guilt,  the  accused  shall,  pending 
such  inquiry,  be  released  on  bail,  or,  at  the  discretion  of  such 
officer  or  Court,  on  the  execution  by  him  of  a  bond  without 
sureties  for  his  appearance  as  hereinafter  provided. 

Any  Court  may,  at  any  subsequent  stage  of  any  proceeding 
under  this  Code,  cause  any  person  who  has  been  released  under 
this  section  to  be  arrested,  and  may  commit  him  to  custody. 

498.  The  amount  of  every  bond  executed  under  this  chap-  Power  to 

ter  shall  be  fixed  with  due  regard  to  the  circumstances  of  the  mission  to 

case,  and  shall  not  be  excessive :  and  the  High  Court  or  Court  ^*^1  °^  ^■®; 
n  J,       ■  ■  ,1,1  1  ductionof 

of  Session  may,  m  any  case,  whether  there  be  an  appeal  on  bail. 

conviction  or  not,  direct  that  any  person  ^  be  admitted  to  bail, 

or  that  the  bail  required  by  a  police-officer  or  Magistrate  be 

reduced. 

499.  Before  any  person  is  released  on  bail  or  released  on  Bond  of  ac- 
his  own  bond,  a  bond  for  such  sum  of  money  as  the  police-  sureties, 
officer  or  Court,  as  the  case  may  be,  thinks  sufficient  shall  be 
executed  by  such  person,  and  when  he  is  released  on  bail,  by 

one  or  more  sufficient  sureties,  conditioned  that  such  person 
shall  attend  at  the  time  and  place  mentioned  in  the  bond,  and 
shall  continue  so  to  attend  until  otherwise  directed  by  the 
police-officer  or  Court,  as  the  case  may  be  *. 

'  For  forms  see  Sched.  V.  No.  42.  *  even    a    convicted    person;    see 

And  see  sec.  513,  infra,  as  to  taking  a       i  All.  151  as  to  the  former  law. 
deposit  in  lieu  of  a  bond.  "  See  form  of  bond,  Sched.  V.  No.  42. 

VOL.  II.  E 
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If  the  case  so  require,  the  bond  shall  also  bind  the  person 
released  on  bail  to  appear  when  called  upon  at  the  High  Court, 
Court  of  Session  or  other  Court  to  answer  the  charge. 

Discharge        500.  As  soon  as  the  bond  has  been  executed,  the  person 

^m  cut-     £^j.  ^jjQgg  appearance  it  has  been  executed  shall  be  released ; 

and  when  he  is  in  jail  the  Court  admitting  him  to  bail  shall 

issue  an  order  of  release  to  the  officer  in  charge  of  the  jail  ^,  and 

such  officer  on  receipt  of  the  order  shall  release  him. 

Nothing  in  this  section,  section  496  or  section  497  shall  be 
deemed  to  require  the  release  of  any  person  liable  to  be  detained 
for  some  matter  other  than  that  in  respect  of  which  the  bond 
was  executed. 

Power  to  501.  If,  through  mistake,  fraud  or  otherwise,  insufficient 
cient  baU  Sureties  have  been  accepted,  or  if  they  afterwards  become 
when  that  insufficient,  the  Court  may  issue  a  warrant  of  arrest  directing 
ia  insaffi-  that  the  person  released  on  bail  be  brought  before  it  and  may 
cient.  order  him  to  find  sufficient  sureties,  and  on  his  failing  so  to  do 

may  commit  him  to  jail. 

IHacharge  502.  All  or  any  sureties  for  the  attendance  and  appearance 
of  a  person  released  on  bail  may  at  any  time  apply  to  a  Magis- 
trate to  discharge  the  bond  either  wholly  or  so  for  as  relates  to 
the  applicants. 

On  such  application  being  made,  the  Magistrate  shall  issue 
his  warrant  of  arrest,  directing  that  the  person  so  released  be 
brought  before  him. 

On  the  appearance  of  such  person  pursuant  to  the  warrant, 
or  on  his  voluntary  surrender,  the  Magistrate  shall  direct  the 
bond  to  be  discharged  either  wholly  or  so  far  as  relates  to  the 
applicants,  and  shall  call  upon  such  person  to  find  other 
sufficient  sureties,  and,  if  he  fails  to  do  so,  may  commit  him 
to  custody. 

•  See  form,  Sched.  V,  No.  43. 


of  aureties. 


CHAP.  XL.      COMMISSIONS    TO    EXAMINE   WITNESSES.       243 

CHAPTER  XL. 

OF    COMMISSIONS    rOR   THE    EXAMINATION    OF   WITNESSES. 

503.  Whenever,  in  the  course  of  an  inquiry,  a  trial  or  any  when  at- 
other  proceeding  under  this  Code,  it  appears  to  a  Presidency  ^^^g^°®  °^ 
Magistrate,  a  District  Magistrate,  a  Court  of  Session  or  themaybedis- 
High  Court  that  the  examination  of  a  witness  is  necessary  for  P®^^® 

the  ends  of  justice,  and  that  the  attendance  of  such  witness 
cannot  be 'procured  without  an  amount  of  delay,  expense  or 
inconvenience^  which,  under  the  circumstances  of  the  case, 
would  be  imreasonable,  such  Magistrate  or  Court  may  dispense 
with  such  attendance  and  may  issue  a  commission  to  any  Issue  of 
District  Magistrate  or  Magistrate  of  the  first  class,  within  g^^^  ^^^^ 
the  local  limits  of  whose  jurisdiction  such  witness  resides,  to  procedure 
take  the  evidence  of  such  witness.  under. 

When  the  witness  resides  in  the  dominions  of  any  Prince  or 
State  in  alliance  with  Her  Majesty  in  which  there  is  an  officer 
representing  the  British  Indian  Government,  the  commission 
may  be  issued  to  such  officer  ^. 

The  Magistrate  or  officer  to  whom  the  commission  is  issued, 
or,  if  he  is  the  District  Magistrate,  he  or  such  Magistrate  of 
the  first  class  as  he  appoints  in  this  behalf,  shall  proceed  to 
the  place  where  the  witness  is,  or  shall  summon  the  witness 
before  him,  and  shall  take  down  his  evidence  in  the  same 
manner,  and  may  for  this  purpose  exercise  the  same  powers,  as 
in  trials  of  warrant-cases  under  this  Code  ^. 

504.  If  the  witness  is  within  the  local  limits  of  the  juris-  Commis- 
diction  of  any  Presidency  Magistrate,  the  Magistrate  or  Court  ^Hnrss^"^* 
issuing  the   commission   may  direct    the   same  to  the   said  i^  Presi- 
Presidency  Magistrate,  who  thereupon  may  compel  the  attend-  tow? 

'  This    empowers    the    Courts    to  Cal.    20).       But    this    is    only    the 

allow  examination  by  commission  in  reporter's    headnote,    and    refers   to 

criminal    cases     where     a    witness,  mere   witnesses.     Certainly  there  is 

according  to  the  manners   and  cus-  no  such   exemption   where  she  is  a 

toms   of  the  country,  ought  not  to  complainant. 

appear  in  public,  5  All.  92.    The  Cal-  *  The  Courts  have  no  power  to  issue 

cutta  High  Court  has  been  supposed  commissions   out  of  the  jurisdiction 

to  have  held  that  a  pardanasldn  la  except  in  cases  provided  for  by  this 

of  right  exempted  from  personal  at-  section,  5  Bom.  338. 

tendance   in  Court    (ibid.,    citing  4  '  Chapter  xxi,  supra. 

E  2 
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ance  of,  and  examine,  such  witness  as  if  he  were  a  witness  in 
a  case  pending  before  himself. 

Nothing  in  this  section  shall  be  deemed  to  affect  the  power 
of  the  High  Court  to  issue  commissions  under  the  thirty-ninth 
and  fortieth  of  Victoria,  chapter  46,  section  3. 

505.  The  parties  to  any  proceeding  under  this  Code  in 
which  a  commission  is  issued  may  respectively  forward  any 
interrogatories  in  writing  which  the  Magistrate  or  Court 
directing  the  commission  may  think  relevant  to  the  issue,  and 
the  Magistrate  or  officer  to  whom  the  commission  is  directed 
shall  examine  the  witness  upon  such  interrogatories. 

Any  such  party  may  appear  before  such  Magistrate  or  officer  by 
pleader,  or,  if  not  in  custody,  in  person,  and  may  examine,  cross- 
examine  and  re-examine  (as  the  case  may  be)  the  said  witness. 

506.  Whenever,  in  the  course  of  an  inquiry  or  a  trial  or 
any  other  proceeding  under  this  Code  before  any  Magistrate 
other  than  a  Presidency  Magistrate  or  District  Magisti-ate,  it 
appears  that  a  commission  ought  to  be  issued  for  the  examina- 
tion of  a  witness  whose  evidence  is  necessary  for  the  ends  of 
justice,  and  that  the  attendance  of  such  witness  cannot  be 
procured  without  an  amount  of  delay,  expense  or  inconvenience 
which,  under  the  circimtistances  of  the  case,  would  be  unreason- 
able, such  Magistrate  shall  apply  to  the  District  ^Magistrate, 
stating  the  reasons  for  the  application^;  and  the  District] 
Magistrate  may  either  issue  a  commission  in  the  manner  • 
hereinbefore  '^  provided  or  reject  the  application.  i 

507.  After  any  commission  issued  under  section  503  or; 
section  506  has  been  duly  executed,  it  shall  be  returned,, 
together  with  the  deposition  of  the  witness  examined  there- 
under, to  the  Com-t  out  of  which  it  issued ;  and  the  commission, 
the  return  thereto  and  the  deposition  shall  be  open  at  all 
reasonable  times  to  inspection  of  the  parties,  and  may,  subject 
to  all  just  exceptions  ^,  be  read  in  evidence  in  the  case  by  either 
party,  and  shall  form  part  of  the  record  *. 


'  He  should  also  state  the  nature  of 
thealleged offence, the  state  of  the  pro- 
ceedings, and  the  name  of  the  witness ; 
see  N.Y.  Code  of  Crim.  Proc.  §  639. 

=•  Sec.  503. 

^  i.  e.  the  same  objection  may  be 


taken  to  a  question  in  the  interroga- 
tories, or  to  an  answer  in  the  deposi- 
tion, as  if  the  witness  had  been 
examined  orally  in  court. 

*  If  in  taking  evidence  by  commis- 
sion a  document  is  tendered  and  ob 


CHAPTER  XLI.       SPECIAL    RULES    OP   EVIDENCE.        245 

508.  In  every  case  in  which  a  commission  is  issued  under  Adjourn- 
section  503  or  section  506,  the  inquiry,  trial  or  other  proceeding-  ^^^^  ^^j.^^' 
may  be  adjourned  for  a  specified  time  reasonably  sufficient  for  triaL 
the  execution  and  return  of  the  commission. 


CHAPTEK  XLI. 

SPECIAL   EULES    OF    EVIDENCE. 

509.  The  deposition  of  a  Civil  Surgeon  or  other  medical  Deposition 
witness,  taken  and  attested  by  a  Magistrate  in  the  presence  of  witness, 
the  accused  ^,  may  be  given  in  evidence  in  any  inquiry,  trial  or 

other  proceeding  under  this  Code,  although  the  deponent  is 
not  called  as  a  witness  ^. 

The  Court  may,  if  it  thinks  fit,  summon  and  examine  such  Power  to 
deponent  as  to  the  subject-matter  of  his  deposition.  medical 

510.  Any  document  purporting  to  be  a  report  ^  under  the  j.        '  . 
hand  of    any  *   Chemical   Examiner   or  Assistant   Chemical  Chemical 
Examiner  to  Government,  upon  any  matter  or  thing  duly    ^*^^'^®'^' 
submitted  to  him  for  examination  or  analysis  and  report  in 

the  course  of  any  proceeding  under  this  Code,  may  be  used  as 
evidence  in  any  inquiry,  trial  or  other  proceeding  under  this 
Code. 


511.  In  any  inquiry,  trial  or  other  proceeding  imder  this  Previous 
Code  a  previous  conviction  or  acquittal  may  be  proved,  in  oracquittal 
addition  to  any  other  mode  provided  by  any  law  for  the  time  howproved. 
being  in  force, — 

(a)  by  an  extract  certified  under  the  hand  of  the  ofiicer 
having  the  custody  of  the  records  of  the  Court  in  which  such 
conviction  or  acquittal  was  had  to  be  a  copy  of  the  sentence  or 
order;  or 

jected  to  on  any  ground,  the  opposite  Cr.  2,  col.  2:12  Suth.  Cr.  25).  But  in 

party  is  not  thereby  precluded  from  giving   evidence  he  may  refresh  his 

objecting  to  the  document  at  the  trial  memory  by  referring  to  a  report  which 

on  any  other  ground,  9  Cal.  939.  he  has  made  of  his  post  mortem  ex- 

*  8  Cal.  739,  745.  amination,  9  Cal.  455. 

'  Whether  he  is  called  or  not,  his  *  i.e.  the  original,  not   a  copy,  6 

deposition  is  admissible,  8  Cal.  739.  Ben.  Appx.  122. 

That   a  medical   officer's  report  not  *  Act  X  of  1886,  sec.  14.  .See  10 

given  on  oath  is  not  evidence  has  often  Cal.  1026,  by  which  this  amendment 

been  decided  in  India  (see  1 1  Suth.  was  suggested. 
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(J))  in  case  of  a  conviction,  either  by  a  certificate  signed  by 
the  officer  in  charge  of  the  jail  in  which  the  punishment  or 
any  part  thereof  was  inflicted,  or  by  production  of  the  warrant 
of  commitment  under  which  the  pimishment  was  suffered ; 

together  with,  in  each  of  such  cases,  evidence  as  to  the 
identity  of  the  accused  person  with  the  person  so  convicted  or 
acquitted. 

Record  of  512.  If  it  be  proved ^  that  an  accused  person  has  absconded, 
absencrof^  and  that  there  is  no  immediate  prospect  of  arresting  him  ^,  the 
accused.  Court  competent  to  try  or  commit  for  trial  such  person  for 
the  offence  complained  of  may,  in  his  absence,  examine  the 
witnesses  (if  any)  produced  on  behalf  of  the  prosecution,  and 
record  their  depositions.  Any  such  deposition  may,  on  the 
arrest  of  such  person,  be  given  in  evidence  against  him  on  the 
inquiry  into  or  trial  for  the  offence  with  which  he  is  charged, 
if  the  deponent  is  dead  or  incapable  of  giving  evidence  or 
his  attendance  cannot  be  procured  without  an  amount  of 
delay,  expense  or  inconvenience  which,  under  the  circumstances 
of  the  case,  would  be  imreasonable  ^. 


CHAPTEK  XLII. 

PROVISIONS   AS   TO   BONDS. 

Deposit  in-  513.  When  any  person  is  required  by  any  Court  or  officer 
cognisance.  ^^  execute  a  bond,  with  or  without  sureties,  such  Court  or 
officer  may,  except  in  the  case  of  a  bond  for  good  behaviour, 
permit  him  to  deposit  a  sum  of  money  or  Government  pro- 
missory notes  to  such  amount  as  the  Court  or  officer  may  fix 
in  lieu  of  executing  such  bond. 

Procednre        514.   Whenever  it  is  proved  to  the   satisfaction   of  the 
ture  of        Court  by  which  a  bond  under  this  Code  ^  has  been  taken,  or  of 

bond. 

'  i.e.  alleged,  tried,  and  established,  authorising  a    police-officer  to  take 

10  Cal.  1097.  security  for   the   production   of  any 

^  See  21  Suth.  Cr.  I3.  person   before   the   police.      Such    a 

'  8  All.  673,  675.   See  the  Evidence  bond  is  void,  and  there  is  no  power  to 

Act,  sec.  33,  and  6  All.  224.  alter  it  under  this  section,  11  Cal.  78. 

*  There  is  no  provision  in  the  Code 
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the  Court  of  a  Presidency  Magistrate  or  Magistrate  of  the 
first  class, 

or,  when  the  bond  is  for  appearance  before  a  Court  to  the 
satisfaction  of  such  Court, 

that  such  bond  has  been  forfeited  ^,  the  Court  shall  record 
the  grounds  of  such  proof,  and  may  call  upon  any  person 
bound  by  such  bond  to  pay  the  penalty  thereof,  or  to  show 
cause  why  it  should  not  be  paid  '^. 

If  sufficient  cause  is  not  shown  and  the  penalty  is  not  paid, 
the  Court  may  proceed  to  recover  the  same  by  issuing  a 
warrant  ^  for  the  attachment  and  sale  of  the  moveable  property 
belonging  to  such  person  *, 

Such  warrant  may  be  executed  within  the  local  limits  of 
the  jurisdiction  of  the  Court  which  issued  it ;  and  it  shall 
authorise  the  distress  and  sale  of  any  moveable  property  be- 
longing to  such  person  without  such  limits,  when  endorsed  by 
the  District  Magistrate  or  Chief  Presidency  Magistrate^  within 
the  local  limits  of  whose  jurisdiction  such  property  is  found. 

If  such  penalty  be  not  paid  and  cannot  be  recovered  by 
such  attachment  and  sale,  the  person  so  bound  shall  be  liable, 
by  order  of  the  Court  which  issued  the  warrant,  to  imprisonment 
in  the  civil  jail  for  a  term  which  may  extend  to  six  months  ^. 

The  Court  may,  at  its  discretion,  remit  any  portion  of  the 
penalty  mentioned  and  enforce  payment  in  part  only. 

515.  All  orders  passed  under  section  514"^  by  any  Magis-  Appeals 
trate  other  than  a  Presidency  Magistrate  or  District  Magis-  re^Sion^of 
trate  shall  be  appealable  to  the  District  Magistrate,  or,  if  not  ordei-s  un- 
so  appealed,  may  be  revised  by  him. 

'  Due  execution,  as  well  as  forfei-  45,  46,  49. 

ture,  must  be  proved,  11  Cal.  78.    In  ^  Seeforms.Sched.V.Nos.  47,50,5a. 

the  case  of  a  bond  to  keep  the  peace  *  In  the  case  of  a  surety,  he  must 

the  Magistrate  must  record  evidence  be  called  on  to  show  cause  why  he 

in  the  presence  of  the  person  bound;,  should  not  pay  the  penalty  mentioned 

proving  that  he   was    about    to   do  in   his   bond,   and    the   record  must 

something  which  would  cause  a  breach  clearly  show  that  he  had  such  notice, 

of  the  peace,  3  Ben,  Appx.  155,  and  15  Suth.  Cr.  83. 

the  person  bound  ought  to  have  had  '  Act  X  of  1886,  sec.  4. 

an  opportunity  of  cross-examining  the  •  See  forms  of  warrant  of  imprison- 

witnesses  upon  whose   evidence   the  ment,  Sched.V.  Nos.  51,  53. 

rule  to  show  cause  has  been  issued,  ^  even   in  the  case  of  a  bond  to 

4  Cal.  865.  keep  the  peace.   See  a  Mad.  169  as  to 

*  See  forms  of  notice,  Sched.V.  Nos.  tlie  former  law. 
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Power  to         5jg    ipjjg  Hiffh  Court  or  Court  of  Session  may  direct  any 

direct  levy    ,,      .  -,  ^  ■,  ^        ^  ■, 

of  amount    Magistrate  to  levy  the  amount  due  on  a  bond  to  appear  and 
due  on  cer-  ^^^^^  ^t  such  High  Court  or  Court  of  Session. 

tain  recog-  ° 

nisances. 


CHAPTER  XLTII. 


OP   THE   DISPOSAL   OF    PROPERTY. 


Order  for 

disposal  of 

property 

regarding 

wUch 

offence 

commitled, 


517.  When  an  inquiry  or  a  trial  in  any  Criminal  Court  is 
concluded,  the  Court  may  make  such  order  as  it  thinks  fit  ^  for 
the  disposal  of  any  document  or  other  property  produced 
before  it  ^  regarding  which  any  offence  appears  to  have  been 
committed,  or  which  has  been  used  for  the  commission  of  any 
offence  ^. 

When  a  High  Court  or  a  Court  of  Session  makes  such 
order  and  cannot  through  its  own  officers  conveniently  deliver 
the  property  to  the  person  entitled  thereto,  such  Court  may 
direct  that  the  order  be  carried  into  effect  by  the  District 
Magistrate. 

When  an  order  is  made  imder  this  section  in  a  case  in  which 
an  appeal  lies,  such  order  shall  not  (except  when  the  property 
is  live-stock  or  is  subject  to  speedy  and  natural  decay  *)  be 
carried  out  until  the  period  allowed  for  presenting  such  appeal 
has  passed,  or,  when  such  appeal  is  presented  within  such 
period,  until  such  appeal  has  been  disposed  of. 

Explanation. — In  this  section  the  term  '  property '  includes, 
in  the  case  of  property  regarding  which  an  offence  appears  to 
have  been  committed,  not  only  such  property  as  has  been 
originally  in  the  possession  or  imder  the  control  of  any  party, 
but  also  any  property  into  or  fcr  which  the  same  may  have 


*  This  discretionary  power  would 
not  of  course  enable  the  Court  to  be- 
stow the  property  in  charity,  Mad. 
H.  C.  Pro.  3o  July,  1875,  cited  by 
Henderson,  p.  457. 

*  19  Suth.  Cr.  3. 

*  For  example,  counterfeit   coins. 


instruments  used  for  coining,  false 
weights  and  measures.  If  the  Dis- 
trict Magistrate  thinks  such  an  order 
improper,  he  should  direct  it  to  be 
stayed,  under  sec.  520,  8  Bom.  575. 
*  See  sec.  535,  infra. 
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been  converted  or  exchanged,  and  anything-  acquii-ed  by  such 
conversion  or  exchange,  whether  immediately  or  otherwise  ^. 

518.  In.  lieu  of  itself  passing  an  order  under  section  517,  Order 
the  Court  may  direct  the  property  to  be  delivered  to  the  ^^  ^^  ^^, 
District  Magistrate  or  to  a  Sub-divisional  Magistrate,  who  ference  to 
shall  in  such  cases  deal  with  it  as  if  it  had  been  seized  by  the  Sub-divi- 
police  and  the  seizure  had  been  reported  to  him  in  the  manner  sionai  Ma- 

'^  _  ■  ^  gistrate. 

hereinafter  mentioned. 

519.  When  any  person  is  convicted  of  any  offence  which  Payment 
includes,  or  amounts  to,  theft  or  receiving  stolen  property,  purchaser 
and  it  is  proved  that  any  other  person  has  bought  the  stolen  of  money 
property  from  him  without  knowing,   or  having  reason  to  accused, 
believe  that  the  same  was  stolen,  and  that  any  money  has  on 

his  arrest  been  taken  out  of  the  possession  of  the  convicted 
person,  the  Court  may,  on  the  application  of  such  purchaser 
and  on  the  restitution  of  the  stolen  property  to  the  person 
entitled  to  the  possession  thereof,  order  that  out  of  such  money 
a  sum  not  exceeding  the  price  paid  by  such  purchaser  be 
delivered  to  him  ^. 

520.  Any   Court   of  appeal  3,  confirmation,   reference   or  stay  of  or- 
revision  may  direct  any  order  under  section  517,  section  518  ^^'^,."°*^^^ 
or  section  519,  passed  by  a  Court  subordinate  thereto,  to  be  518  or  519. 
stayed  pending  consideration  by  the  former  Court ;  and  may 
modify,  alter  or  annul  such  order. 

521.  On  a  conviction  under  the  Indian  Penal  Code,  section  Destruc- 
292,  section  293,  section  501  or  section  502,  the  Court  may  *bs°e°ne 
order  the  destruction  of  all  the  copies  of  the  thing  in  respect  libellous 
of  which  the  conviction  was  had,  and  which  are  in  the  custody  maUen^^ 
of  the  Court  or  remain  in  the  possession  or  power  of  the  person 
convicted. 

The  Court  may  in  like  manner,  on  a  conviction  under  the 
Indian  Penal  Code,  section  272,  section  273,  section  274,  or 

*  It  includes  property  produced  by  rency  notes  which  had  been  delivered 

a  witness  as  well  as  property  seized  by  to  bonajide  holders  forvalue,  see  3  Cal. 

the  police  or  found  in  possession  of  the  379.    As  to  money,  7  Mad.  H.  C.  233. 

accused.     See  9  Mad.  449,  12  Bom.  »  Founded  on  30  &  31  Vice.  35.  s.  9. 

H.  C.  217.     But  it  does  not  include  a  »  This  does  not  necessarily  mean  a 

stolen  cow's  calf  born  a  year  after  the  Court  before  which  an  appeal  is  pend- 

theft,  10  Mad.  25.    As  to  stolen  cur-  ing,  3  Cal.  379  :  9  Mad.  449. 
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section  2  75;  order  the  food,  drink,  drug  or  medical  preparation 
in  respect  of  which  the  conviction  was  had  to  be  destroyed. 

Power  to  522.  Whenever  a  person  is  convicted  of  an  offence  attended 
session  of'  ^7  criminal  force,  and  it  appears  to  the  Court  that,  by  such 
immove-  force,  any  person  has  been  dispossessed  of  any  immoveable 
perty.         property,  the  Court  may,  if  it  thinks  fit,  order  such  person 

to  be  restored  to  the  possession  of  the  same^. 

No  such  order  shall  prejudice  any  right  or  interest  to  or  in 

such  immoveable  property  which  any  person  may  be  able  to 

establish  in  a  civil  suit. 


523.  The  seizure  by  any  police-oflBcer  of  property  taken 
imder  section  51,  or  alleged  or  suspected  to  have  been  stolen, 
or  found  under  circumstances  which  create  suspicion  of  the 
commission  of  any  offence,  shall  be  forthwith  reported  to  a 
Magistrate,  who  shall  make  such  order  as  he  thinks  fit  re- 
specting the  delivery  of  such  property  to  the  person  entitled  to 
the  possession  thereof  ^,  or  if  such  person  cannot  be  ascertained, 
respecting  the  custody  and  production  of  such  property  ^. 

If  the  person  so  entitled  is  known,  the  Magistrate  may 
order  the  property  to  be  delivered  to  him  on  such  conditions 
(if  any)  as  the  Magistrate  thinks  fit.  If  such  person  is  un- 
known, the  magistrate  may  detain  it,  and  shall,  in  such  case, 
issue  a  proclamation*  specifying  the  articles  of  which  such 
property  consists,  and  requiring  any  person  who  may  have 
a  claim  thereto  to  appear  before  him  and  establish  his  claim 
within  six  months  from  the  date  of  such  proclamation  ^. 

Procedure  524.  If  HO  person  within  such  period  establishes  his  claim 

where  no  ^  such  property,  and  if  the  person  in  whose  possession  such 

appears  property  was   found  is  unable  to  show  that  it  was  legally 

monthB.  acquired  by  him,  such  property  shall  be  at  the  disposal  of  the 


Procedure 
by  police 
upon  seiz- 
ure of  pro- 
perty taken 
under  s.  5 1 
or  stolen. 


Procedure 

where 

owner  of 

property 

seized 

unknown. 


•  23  Suth.  Cr.  54,  per  Phear  J. 

'  Not  necessarily  the  person  from 
whom  the  property  was  taken,  8  Bom. 
338.  Compare  2  &  3  Vic.  c.  71.  s.  29. 
Of  course  the  order  does  not  conclude 
the  rightof  any  one,  and  the  real  owner 
may  sue  the  holder  of  the  property,  9 
Bom.  131. 

'  Statements  made  to  the  police  by 


the  accused  as  to  the  ownership  of 
the  property  are  admissible  under 
this  section,  9  Bom.  131. 

*  See  sec.  87  and  2  All.  276. 

'  The  Magistrate  must  summon  the 
witnesses  named  by  the  claimant  and 
take  due  steps  to  secure  their  attend- 
ance, 18  Suth.  Cr.  5. 


,1 
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Government,  and  may  be  sold  under  the  orders  o£  the  Presi- 
dency Mag-istrate,  District  Magistrate  or  Sub-divisional  Ma- 
gistrate, or  of  a  Magistrate  of  the  first  class  empowered  by 
the  Local  Government  in  this  behalf. 

In  the  case  of  every  order  passed  under  this  section,  an 
appeal  shall  lie  to  the  Court  to  which  appeals  against  sen- 
tences of  the  Court  passing  such  order  would  lie. 

525.  If  the  person  entitled  to  the  possession  of  such  pro-  Power  to 
perty  is  unknown  or  absent,  and  the  property  is  subject  to  ^^^  pensh- 
speedy  and  natural  decay,  or  the  Magistrate  to  whom  its  perty. 
seizure  is  reported  is  of  opinion  that  its  sale  would  be  for  the 
benefit  of  the  owner,  the  Magistrate  may  at  any  time  direct  it 

to  be  sold ;  and  the  provisions  of  sections  533  and  524  shall, 
as  nearly  as  may  be  practicable,  apply  to  the  nett  proceeds  of 
such  sale  ^. 

CHAPTER  XLIV. 

OF  THE   TRANSFER   OF   CRIMINAL   CASES. 

526.  Whenever  it  is  made  to  appear  to  the  High  Court —  High  Court 
(a)  that  a  fair  and  impartial  inquiry  or  trial  cannot  be  had  f^r^a*se°or 

in  any  Criminal  Court  subordinate  thereto  ^,  or  itself  try  it. 

{b)  that  some  question  of  law  of  unusual  difficulty  is  likely 
to  arise,  or 

(c)  that  a  view  of  the  place  in  or  near  which  any  offence 
has  been  committed  may  be  required  for  the  satisfactory  in- 
quiry into  or  trial  of  the  same,  or 

(rl)  that  an  order  under  this  section  will  tend  to  the  general 
convenience  of  the  parties  or  witnesses,  or 

{e)  that  such  an  order  is  expedient  for  the  ends  of  justice  •"', 

it  may  order — 

'  As  to  orders  made  5o>m/rfe  under  '  Inserted   by  Act  III  of    1884, 

this  section  by  Magistrates  not  em-  sec.    Ii,     Clause    (e)   would   clearly 

powered  to  make  them,  see  sec.  5 29  (A).  cover  such  a  case  as  that  in  9  Bom. 

*  9Bom.i72,  333:6  Cal.  491:7  Cal.  333,where  the  High  Court  transferred 

322  :  5  Mad.  H.  C.  212  :  9  Mad.  356.  to  itself  a  case  of  defamation  from  the 

Before  transferring  a  case  against  the  Cantonment    Magistrate's   Court    at 

wish  of  the  accused,  the  High  Court  Sikandardbitd  on  the  ground  that  no 

requires  the  very  best  evidence  that  a  machinery  for  a  trial  by  jury  existed 

fair  trial  cannot  be  had  where  the  case  at  SikandardbiUi. 
is  ordinarily  triable,  6  Cal.  491. 
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(i)  that  any  offence  be  inquired  into  or  tried  by  any  Court 
not  empowered  under  sections  177  to  184  (both  inclusive),  but 
in  other  respects  competent  to  inquire  into  or  try  such 
offence ; 

(2)  that  any  particular  criminal  case  or  appeal,  or  class  of 
such  cases  or  appeals,  be  transferred  from  a  Criminal  Court 
subordinate  to  its  authority  ^  to  any  other  such  Criminal  Court 
of  equal  or  superior  jurisdiction ;  or 

(3)  that  any  particular  criminal  case  or  appeal  be  trans- 
ferred to  and  tried  before  itself  ;  or 

(4)  that  an  accused  person  be  committed  for  trial  to  itself 
or  to  a  Court  of  Session  ^. 

When  the  High  Court  withdraws  for  trial  before  itself  any 
case  from  any  Court  other  than  the  Court  of  a  Presidency 
Magistrate,  it  shall,  except  as  provided  in  section  267,  observe 
in  such  trial  the  same  procedure  which  that  Court  would  have 
observed  if  the  case  had  not  been  so  withdrawn. 

Every  application  for  the  exercise  of  the  power  conferred  by 
this  section  shall  be  made  by  motion  which  shall,  except  when 
the  applicant  is  the  Advocate  General,  be  supported  by  affi- 
davit or  affirmation  ^. 

When  an  accused  person  makes  an  application  under  this 
section,  the  High  Court  may  direct  him  to  execute  a  bond, 
with  or  without   sureties,  conditioned  that  he  will,  if  con- 
victed, pay  the  costs  of  the  prosecutor. 
Notice  to        Every  accused  person  making  any  such  application  shall 
Prosecutor  give  to  the  Public  Prosecutor  notice  in  writing  of  the  applica- 
ofapphca-  |.jqjj^  together  with  a  copy  of  the  grounds  on  which  it  is 
sec.  526.      made ;  and  no  order  shall  be  made  on  the  merits  of  the  appli- 
cation unless  at  least  twenty-four  hours  have  elapsed  between 
the  giving  of  such  notice  and  the  hearing  of  the  application. 
Nothing  in  this  section  shall  be  deemed  to  affect  any  order 
made  under  section  197. 

Adjourn-         526  A.  If  in  any  criminal  case  or  appeal,  before  the  corn- 
application  mencement  of  the  hearing,  the  public  prosecutor,  the  com* 

under  sec-  plainant,  or  the  accused  notifies  to  the  Court  before  which  thr^ 
tion  520.      ^  '  I 

^  9  Mad.  356.  '  Inserted  by  Act  III  of  1884,  sec.  11.  1 

3  iCal.  219:  8Cal.  63:  9Cal.  397.  ' 
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case  or  appeal  is  pending  his  intention  to  make  an  application 
under  section  526  in  respect  of  the  case,  the  Court  shall 
exercise  the  powers  of  postponement  or  adjournment  given  by 
section  344  in  such  a  manner  as  will  afford  a  reasonable  time 
for  the  application  being  made  and  an  order  being  obtained 
thereon,  before  the  accused  is  called  on  for  his  defence,  or,  in 
the  case  of  an  appeal,  before  the  hearing  of  the  appeal  ^. 

527-  The  Governor  General  in  Council  may,  by  notification  Power  of 

in  the  Gazette  of  India,  direct  the  transfer  of  any  particular  General  in 

criminal  case  or  appjeal  from  one  High  Court  to  another  High  Council  to 

Court,  or  from  any  Criminal  Court  subordinate  to  one  High  criminal 

Court  to  any  other  Criminal  Court  of  equal  or  superior  iuris-  ^*^®^  f^°- 

.  .  .    appeals, 

diction    subordinate   to    another   High   Court,   whenever  it 

appears  to  him  that  such  transfer  will  promote  the  ends  of 
justice,  or  tend  to  the  general  convenience  of  parties  or  wit- 
nesses. 

The  Court  to  which  such  case  or  appeal  is  transferred  shall 
deal  with  the  same  as  if  it  had  been  originally  instituted  in, 
or  presented  to,  such  Court. 

528.  Any  District  Magistrate  or  Sub-divisional  Magistrate  District  or 
may  withdraw  any  case  ^  from,  or  recall  any  case  which  he  has  ^"n^  Ma- 
made  over  to,  any  Magistrate  subordinate  to  him,  and  may  gistrate 
inquire  into  or  try  such  case  himself,  or  refer  it  for  inquiry  or  draVor 
trial  to  any  other  such  Magistrate  competent  to  inquire  into  ^^^^^  '^^^' 
or  try  the  same  ^. 

The  Local  Government  may  authorise  the  District  Magis-  Power  to 
trate  to  withdraw  from  the  Magistrates  subordinate  to  him  okS* 
either  such  classes  of  cases  as  he  thinks  proper,  or  particular  Magistrate 
classes  of  cases*.  '/^^';^*^- 

A  Magistrate  makmg  an  order  under   this   section  shall  c'asses  of 
record  m  writing  his  reason  for  making  the  same  ^. 

'  Inserted  by  Act  III  of  1884,  sec.  1S83,  Parti,  p.  52,  and  the  Uritish 

^^'  Burma  Oazettc,  1873,  Part  II,  p.  5. 

*  8  Cal.  851.  »  Added  by  Act  III  of  1884,  sec. 
'  When  a  case  under  trial  is  removed  13.     Where  a   Magistrate    not    em- 

under  this  section,  the  whole  proceed-  powered  in  this   behalf  erroneously 

ings  must  commence  de  novo,  24  Suth.  but  in  good  faith  withdraws  a  case 

^''■-  53-  and  tries  it  himself  under  sec.  528, 

*  See  the  Panjdb  Oazette,  8th  Feb.  see  sec.  539. 
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CHAPTER  XLV. 

OF   lEEEGULAR   PROCEEDINGS. 

Irregulari-       529.  If  any  Magistrate  not  empowered  by  law  to  do  any 

ties  which       c  ii       p   ^^        •         _L^^  1 

do  not  viti-  0*  t^e  tollowmg  things,  namely — 

ate  pro-  z^)  to  issue  a  search-warrant,  under  section  o8  : 

ceedingB.  ,  .  .  ... 

(b)  to  order,  under  section  155,  the  poHce  to  investigate  an 

offence ; 

(c)  to  hold  an  inquest  imder  section  176  ; 

(rf)  to  issue  process,  under  section  186,  for  the  apprehension 
of  a  person  within  the  local  limits  of  his  jurisdiction  who  has 
committed  an  offence  outside  such  limits ; 

(e)  to  take  cognisance  of  an  offence  imder  section  191, 
clause  (a)  or  clause  (d) ; 

(/^)  to  transfer  a  case  under  section  19a; 

{ff)  to  tender  a  pardon  imder  section  337  or  section  338  ^ ; 

(^)  to  sell  property  under  section  524  or  section  525  ;  or 

(i)  to  withdraw  a  case  and  try  it  himself  under  section  528 ; 

erroneously  in  good  faith  does  that  thing,  his  proceedings 
shall  not  be  set  aside  merely  on  the  ground  of  his  not  being  so 
empowered. 

Irregulari-       530*  If  any  Magistrate,  not  being  empowered  by  law  in 
vitiate  pro-  ^^^^  behalf,  docs  any  of  the  following  things  (namely) — 
ceedings.         ^a)  attaches  and  sells  property  under  section  88  ; 

[6)  issues  a  search-warrant  for  a  letter  in  the  Post-office,  or 
a  telegram  in  the  Telegraph  Department ; 

(c)  demands  security  to  keep  the  peace ; 

(d)  demands  security  for  good  behaviour  ; 

(<?)  discharges  a  person  lawfully  bound  to  be  of  good 
behaviour ; 

(/")  cancels  a  bond  to  keep  the  peace ; 

(ff)  makes  an  order,  under  section  133,  as  to  a  local  nuisance  ; 

(A)  prohibits,  under  section  143,  the  repetition  or  contin- 
uance of  a  public  nuisance  ; 

(?)  issues  an  order  under  section  144; 

(J)  makes  an  order  under  Chapter  XII ; 

1  8  Cal.  560. 
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[F)  takes  cognisance,  under  section  191,  clause  {c),  of  an 
offence ; 

(/)  passes  a  sentence,  under  section  349,  on  proceedings 
recorded  by  another  Magistrate ; 

[m)  calls,  under  section  435,  for  proceedings ; 

[n)  makes  an  order  for  maintenance ; 

(0)  revises  under  section  515,  an  order  passed  under  section 

514; 

(p)  tries  an  offender  ^ ; 

(g)  tries  an  offender  summarily  ^ ;  or 

(/•)  decides  an  appeal ; 

his  proceedings  shall  be  void. 

531.  No  finding,  sentence  or  order  of  any  Criminal  Court ''  Proceed - 
shall  be  set  aside  merely  on  the  ground  that  the  inquiry,  trial  ^  °ong 
or  other  proceeding  in  the  course  of  which  it  was  arrived  at  or  place. 
passed  took  place  in  a  wrong  Sessions  Division,  District,  Sub- 
division or  other  local  area  ^,  unless  it  appears  that  such  error 
occasioned  a  failure  of  justice. 

532.  If  any  Magistrate  or  other  authority  ^  purporting  to  When  ine- 
exercise  powers  duly  conferred,  which  were  not  so  conferred,  mitmentB 
commits  an  accused  person  for  trial  before  a  Court  of  Session  may  be 

validated. 

or  High  Court,  the  Court  to  which  the  commitment  is  made 
may,  after  perusal  of  the  proceedings,  accept  the  commitment 
if  it  considers  that  the  accused  has  not  been  injured  thereby, 
unless,  dui'ing  the  inquiry  and  before  the  order  of  commit- 
ment, objection  was  made  on  behalf  either  of  the  accused  or  of 
the  prosecution  to  the  jurisdiction  of  such  Magistrate  or  other 
authority  •'. 

If  such  Court  considers  that  the  accused  was  injured,  or  if 
Buch  objection  was  so  made,  it  shall  quash  the  commitment, 
and  direct  a  fresh  inquiry  by  a  competent  Magistrate ''. 

533.  If  any  Court  before  which   a  confession   or   other 

'  If  the  offender  is  acquitted  he  *  9  Bom.  299. 

may  be  retried  at  once,  8  Bom.  307.  «  8  Cal.  985.    And  see  7  Cal.  662, 

*  4  Cal.  18.  where  the  High  Court  refused  to  set 

'  This  includes  an  order  of  a  Ma-  aside   a    conviction  on  an  improper 

gistrate     committing    a    case    to    a  commitment. 

Court  of  Session  having  no  territorial  ''  See  21  Suth.  Cr.  37:  4Mad.  227  : 

jurisdiction,  8  Bom.  312.  5  Mad.  23. 

'  See  13  Ben.  Appx.  4. 
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Non-com-  statement  of  an  accused  person  recorded  under  section  164  or 
wi^pro-  section  364  is  tendered  in  evidence  finds  tliat  the  provisions  of 
visions  of  such  section  have  not  been  fully  complied  with  by  the  Magis- 
364^  trate  recording  the  statement,  it  shall  take  evidence  that  such 

person  duly  made  the  statement  recorded  ^ ;  and,  notwith- 
standing anything  contained  in  the  Indian  Evidence  Act, 
section  91,  such  statement  shall  be  admitted  if  the  error 
has  not  injured  the  accused  as  to  his  defence  on  the  merits. 

Omission  to      534.  An   omission  to  ask  any  person  whether  he  is  an 

tfon^e^     European  British  subject  in  a  case  to  which  the  second  clause 

scribed  by  of  section  454  applies  shall  not  affect  the  validity  of  any 
B.454,cl.2.  ,. 

proceeding. 

Effect  of         535.  No  finding  or  sentence  pronounced  or  passed  shall  be 
prepare       deemed  invalid  merely  on  the  ground  that  no  charge  was 
charge.       framed  unless,  in  the  opinion  of  the  Court  of  appeal  or  revision, 
a  failure  of  justice  has  been  occasioned  thereby. 

If  the  Court  of  appeal  or  revision  thinks  that  a  failure  of 
justice  has  been  occasioned  by  an  omission  to  frame  a  charge, 
it  shall  order  that  a  charge  shall  be  framed,  and  that  the  trial 
be  re-commenced  from  the  point  immediately  after  the  framing 
of  the  charge. 

Trial  by  536.  If  an  offence  triable  with  the   aid  of  assessors   is 

ofiracetri-  ^^  ^7  *  i^^Yt  *^®  ^^^^  shall  not  on  that  ground  only  be 
able  with    invalid. 

If  an  offence  triable  by  a  jury  is  tried  with  the  aid  of 
Trial  with  assessors,  the  trial  shall  not  on  that  ground  only  be  invalid, 
oBfence^tai°  ^i^^^ss  the  objection  is  taken  before  the  Court   records  its 

able  by        finding  ^. 
jury. 

Sentence         537.  Subject  to  the  provisions  hereinbefore  contained,  no 

when  re-     finding,  sentence  or  order  passed  by  a  Court  of  competent 

reason  of     jurisdiction^  shall  be  reversed  or  altered  under  Chapter  XXVII, 

error  in       qj.  ^j^  appeal  or  revision,  on  account — 
charge  or  ^  ^ 

other  pro-  of  any  error,  omission  or  irregularity  in  the  complamt, 
**      °^'     summons,  warrant,  charge,  judgment  or   other   proceedings 

^  For  a  case  in  which  it  was  held  '  i.  e.  in  respect  of  the  particular! 

unnecessary  to  take  evidence  under  offence   charged,    10  Bom.  320,  325. 

this  section,  see  14  Cal.  539,  follow-  As  to  orders  etc.  of  Magistrates  and 

ing  8  Cal.  618  n.  Courts  without  jurisdiction,  see  sees. 

*  See  3  Cal.  765.  530,  531,  532,  etc. 
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before  or  during  trial  or  in  any  inquiry  or  other  proceeding 
under  this  Code,  or 

of  the  want  of  any  sanction  required  by  section  195  ^,  or 

of  the  omission  to  revise  any  list  of  jurors  or  assessors  in 
accordance  with  section  324,  or 

of  any  misdirection  in  any  charge  to  a  jury; 

unless  such  error,  omission,  irregularity,  want  or  misdirection 
has  occasioned  a  failure  of  justice  ^. 

538.  No  distress  made  under  this  Code  shall  be  deemed  Distress  not 
unlawful,  nor  shall  any  person  making  the  same  be  deemed  a  for  defect 
trespasser,  on  account  of  any  defect  or  want  of  form  in  the  \^  proceed- 
summons,  conviction,  writ  of  distress  or  other  proceedings 
relating  thereto. 

CHAPTEK  XLVI. 

MISCELLANEOUS. 

539.  Affidavits  and  affirmations  to  be  used  before  any  High  Courts  and 
Court  or  any  officer  of  such  Court  may  be  sworn  and  affirmed  before^ 
before  such  Court  or  the  Clerk  of  the  Crown,  or  any  Com-  whom  affi- 
missioner  or  other  person  appointed  by  such  Court  for  that  be  sworn, 
purpose,    or    any    Judge,    or   any   Commissioner   for   taking 
affidavits  in  any  Court  of  Record  in  British  India,  or  any 
Commissioner  to  administer  oaths  in  Chancery  in  England  or 
Ireland,  or  any  Magistrate  authorised  to  take  affidavits  or 
affirmations  in  Scotland. 

'  As    to  want  of  sanction   under  giving  him  opportunity  to  show  cause, 

sec.  132  or  197,  see  9  Bom.  288.  But  see  14  Ben.  54,  where  the  Magis- 

'  i4Cal.  128.     See  for  illustrations  trate  omitted  to  hold  a  preliminary 

1  Suth.  Cr.  16  (Deputy   Magistrate  inquiry  on  a  charge  under  sec.  307 

proceeding    by    warrant    instead    of  of  Penal  Code;    3  All.  392,  where 

summons):   19  Suth.  Cr.  7  (omission  the    trying   Magistrate  rejected   the 

by   Deputy  Magistrate   to  draw  up  prisoner's  application  that  a  certain 

charge) :    1    All.    610   (acquittal   by  person   might    be   examined    on   his 

Court  sitting  with  assessors  without  behalf,  and  did  not  record  the  reasons 

asking  their  opinion) :    11  Bom.  237  for  rejection;  and  13  Cal.  272,  where  a 

(omission  of  prisoner's  pleader  to  ob-  Presidency  Magistrate  passed  a  sen- 

ject  to  admissibility  of  his  statement) :  tence  of  six  months'  rigorous  imprison- 

7  Cal.  662  (Sessions  Judge's  wrong  ment,    but    omitted    to    record    his 

order  to  commit   person   discharged  reasons  for  the  conviction, 
by  Deputy  Magistrate,  without  first 
VOL.  II.                                            S 
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Power  to         540.  Any  Court  may,  at  any  stage  of  any  inquiry,  trial  or 

m^™r^      other  proceeding  under  this  Code,  summon  any  person  as  a 

witness,  or  witness,  or  examine  any  person  in  attendance,  though  not 

ezamine  -,  •,  n         -i 

person        summoned  as  a  witness,  or  recall  and  re-examme  any  person 

present.      already  examined  ^ ;  and  the  Coiu^  shall  summon  and  examine 

or  recall  and  re-examine  any  such  person  if  his  evidence  appears 

to  it  essential  to  the  just  decision  of  the  case  ^. 

Power  to         541.  Unless  when  otherwise  provided  by  any  law  for  the 
piace^f      ^^^^  being  in  force,  the  Local  Government  may  direct  in  what 
imprison-    place  any  person  liable  to  be  imprisoned  or  committed  to 
custody  under  this  Code  shall  be  confined  ^. 

Removal  541  A.  (i)  If  any  person  liable  to  be  imprisoned  or  com- 
jail  of  *  mitted  to  custody  under  this  Code  is  in  confinement  in  a  civil 
persona  jail,  the  Court  or  Magistrate  ordering  the  imprisonment  or 
in  civil  committal  may  direct  that  the  person  be  removed  to  a  criminal 
i«l-  jail. 

(2)  When  a  person  is  removed  to  a  criminal  jail  under 

subsection  (i),  he  shall,  on  being  released  therefrom,  be  sent 

back  to  the  civil  jail,  unless  either — 

(a)  three  years  have  elapsed  since  he  was  removed  to  the 
criminal  jail,  in  which  case  he  shall  be  deemed  to  have  been 
discharged  from  the  civil  jail  imder  section  343  of  the  Code  of 
Civil  Procedure  * ;  or 

(b)  the  Coui-t  which  ordered  his  imprisonment  in  the  civil 
jail  has  certified  to  the  ofllcer  in  charge  of  the  criminal  jail 
that  he  is  entitled  to  be  discharged  under  section  34 1  of  the 
Code  of  CivU  Procedure  ^. 

Power  of  542.  Notwithstanding  anything  contained  in  the  Prisoners' 
Magistrate  Testimony  Act,  1869^,  any  Presidency  Magistrate  desirous  of 


*  Compare  the  Evidence  Act,  sec. 
165.  The  Court  should  not  refuse 
to  allow  the  prisoner  to  cross-examine 
a  witness  called  by  it,  5  Cal,  614. 

»  8  All.  668. 

*  Notifications  under  this  section  or 
the  corresponding  section  of  the  Code 
of  1872  have  been  issued  as  to  Euro- 
pean British  subjects  by  the  Local 
Governments  of  Madras,  Bombay, 
the  Lower  Provinces  and  the  Panj^b. 


All  central  jails  in  Bengal  and  the 
central  prison  at  Lucknow  have  been 
appointed  as  places  to  which  persons 
under  sentence  of  transportation  may 
be  sent.  See  Macpherson's  Lists, 
1884,  pp.  209,  481,  and  Henderson, 
pp.  477,  478. 

*  ActXIVof  1882,  infra. 

'  Act  X  of  1886,  sec.  15. 

«  Act  XV  of  1869, 
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examining'^  as  a  witness  or  an  accused  person,  in  any  case  to  order 
pending  before  him,  any  person  confined  in  any  jail  within  the  ^be°^ 
local  limits  of  his  jurisdiction,  may  issue  an  order  to  the  officer  brought  up 
in  charge  of  the  said  jail  requiring  him  to  bring  such  prisoner  ation. 
in  proper  custody,  at  a  time  to  be  therein  named,  to  the  Magis- 
trate for  examination. 

The  officer  so  in  charge,  on  receipt  of  such  order,  shall  act 
in  accordance  therewith,  and  shall  provide  for  the  safe  custody 
of  the  prisoner  during  his  absence  from  the  jail  for  the  purpose 
aforesaid. 

543.  When  the  services  of  an  interpreter  are  required  by  Inter- 
any  Criminal  Court  for  the  interpretation  of  any  evidence  or  fnterpre^t 
statement  ^,  he  shall  be  bound  to  state  the  true  interpretation  of  truthfully, 
such  evidence  or  statement. 

544.  Subject  to  any  rules  made  by  the  Local  Government  ^  Expenses 
with  the  previous  sanction  of  the  Governor  General  in  Council,  piainants 
any  Criminal  Court  may  order  payment,  on  the  part  of  Govern-  ^^^  fit- 
ment, of  the  reasonable  expenses  of  any  complainant  or  witness 
attending  for  the   purposes   of  any  inquiry,  trial   or   other 
proceeding  before  such  Court  under  this  Code. 

545'  Whenever  under  any  law  in  force  for  the  time  being  Power  of 
a  Criminal  Court  imposes  a  fine  or  confirms  in  appeal,  revision        g^. 
or  otherwise  a  sentence  of  fine,  or  a  sentence  of  which  fine  pensea  or 
forms  a  part,  the  Court  may  when  passing  judgment  order  ^  the  gate  out  of 
whole  or  any  part  of  the  fine  recovered  to  be  applied —  *°®- 

(a)  in  defraying  expenses  properly  incurred  in  the  prose- 
cution ; 

{Ij)  in  compensation  *  for  the  injury  caused  by  the  offence 
committed,  where  substantial  compensation  is,  in  the  opinion 
of  the  Court,  recoverable  by  civil  suit. 

*  See  sec.  361  supra,  and  the  Oaths  the  offence,  6  Suth.  Cr.93 ;  but  not,  for 
Act,  X  of  1873,  sec.  5.  example,  to  an  amfn  for  the  purpose 

*  See  the  Notifications  by  the  Local  of  defraying  the  expense  of  deputing 
Governments  of  Bombay,  Bengal,  the  him  to  restore  destroyed  landmarks, 
N.  W.  Provinces,  the  Panjslb,  Oudh,  ibid. ;  nor  to  the  heirs  of  one  who  has 
Burma,  Coorg,  Assam,  Macpherson's  been  killed,  10  Suth.  Or.  39 ;  nor  to 
Lists,  18^4,  pp.  216,  233,  340,  348,  the  innocent  purchaser  of  property 
430,  461,  491,  552,  576,  648,  686.  found   to   have  been  stolen,  6  Mad. 

'  3  Suth.  Cr.  58,  col.  2  :  II  Suth.  286:  4  Mad.  H,  C,  Appx.  xxviii :  7 
Cr.  53,  col.  2.  Mad.  H.  C,  Appx.  xiii. 

*  to  the  person  who  has  suffered  by 

s  a 
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If  the  fine  is  imposed  in  a  case  which  is  subject  to  appeal, 
no  such  payment  shall  be  made  before  the  period  allowed  for 
presenting  the  appeal  has  elapsed^  or,  if  an  appeal  be  presented, 
before  the  decision  of  the  appeal. 

Payments  546-  At  the  time  of  awarding  compensation  in  any  subse- 
BidereT"  quent  civil  suit  relating  to  the  same  matter,  the  Court  shall 
in  subse-     take  into  account  ^  any  sum  paid  or  recovered  as  compensation 

quent  suit.  ,  . . 

under  section  545. 

Moneys  547.  Any  money  ^  (other  than  a  fine)  payable  by  virtue  of 

be  paid  re-  ^^J  oi'<ier  made  under  this  Code  shall  be  recoverable  as  if 

coverable     it  were  a  fine. 

as  fines. 

Copies  of  548.  If  any  person  affected  by  a  judgment  or  order  ^  passed 
uigsf^  "  by  a  Criminal  Court  desires  to  have  a  copy  of  the  Judge^s 
charge  to  the  jury,  or  of  any  order  or  deposition  or  other  part 
of  the  record,  he  shall,  on  applying  for  such  copy,  be  fur- 
nished therewith :  provided  that  he  pay  for  the  same,  unless 
the  Court,  for  some  special  reason,  thinks  fit  to  furnish  it  free 
of  cost. 

Delivery  to  549.  The  Governor  General  in  Council  may  make  rules, 
authorities  consistent    with     this     Code    and    the    Army    Act,    1881, 

of  persons    or   any    similar  law    for   the    time   being   in    force,    as    to 

liable  to  .  ,  .  ,  ,  .  -t 

be  tried      the    cases  m   which   persons    subject    to    military  law  shall 

by  Court-  ]^q  tried  by  a  Court  to  which  this  Code  applies  or  by 
Court-martial;  and  when  any  person  is  brought  before  a 
Magistrate  and  charged  with  an  offence  for  which  he  is  liable, 
under  the  Army  Act,  1881,  section  41,  to  be  tried  by  a  Court- 
martial,  such  Magistrate  shall  have  regard  to  such  rules,  and 
shall  in  proper  cases  deliver  him,  together  with  a  statement 
of  the  offence  of  which  he  is  accused,  to  the  commanding 
ofiicer  of  the  regiment,  corps  or  detachment  to  which  he 
belongs,  or  to  the  commanding  ofiicer  of  the  nearest  military 
station,  for  the  purpose  of  being  tried  by  Court-martial. 

Apprehen-  Every  Magistrate  shall,  on  receiving  a  written  application 
for  that  purpose  by  the  commanding  ofiicer  or  any  body  of 
troops  stationed  or  employed  at  any  such  place,  use  his  utmost 

*  i.  e.  take  into  consideration,  22  '  e.  g.  a  prosecutor  whose  charge  is 

Suth.  Civ.  336.  dismissed,  8  Cal.  166. 

'  e.  g.  maintenance,  sec.  481. 


persons. 


CHAPTER  XL VI.      MISCELLANEOUS.  26 1 

endeavours  to  apprehend  and  secure  any  person  accused  of 
such  offence. 

550.  Police-officers  superior  in  rank  to  an  officer  in  charge  Powere  of 
of  a  police-station  may  exercise  the  same  powers,  throughout  ^^®"°'^ 
the  local  area  to  which  they  are  appointed,  as  may  be  exercised  police. 
by  such  officer  within  the  limits  of  his  station  *. 

551.  Upon  complaint  made   to   a  Presidency  Magistrate  Power  to 
or  District  Magistrate  on  oath  of  the  abduction  or  unlawful  °°°^Pf.^  ^®' 

°  ,  storation  of 

detention  of  a  woman,  or  of  a  female  child  under  the  age  abducted 
of  fourteen  years,  for  any  unlawful  purpose  ^,  he  may  make  ^™*  ^*" 
an  order  for  the  immediate  restoration  of  such  woman  to  her 
liberty,  or  of  such  female  child  to  her  husband,  parent, 
guardian  or  other  person  having  the  lawful  charge  of  such 
child,  and  may  compel  compliance  with  such  order,  using  such 
force  as  may  be  necessary. 

552.  Whenever  any  person  causes  a  police-officer  to  arrest  Compensa 
another  person  in  a  Presidency-town,  if  it  appears  to  the  ^^^^  ^  ^l' 

■^  .  aonground- 

Magistrate  by  whom  the  case  is  heard  that  there  was  no  lesslygiven 
sufficient  ground  for  causing  such  arrest,  the  Magistrate  may  ^°  ^*''g® 
award  such  compensation,  not  exceeding  fifty  rupees,  to  be  dency- 
paid  by  the  person  so  causing  the  arrest  to  the  person  so 
arrested  for  his  loss  of  time  and  expenses  in  the  matter,  as  the 
Magistrate  thinks  fit. 

In  such  cases,  if  more  persons  than  one  are  arrested  or 
complained  against  ^,  the  Magistrate  may,  in  like  manner, 
award  to  each  of  them  such  compensation,  not  exceeding  fifty 
rupees,  as  such  Magistrate  thinks  fit. 

All  compensation  awarded  under  this  section  may  be  re- 
covered as  if  it  were  a  fine,  and,  if  it  cannot  be  so  recovered, 
the  person  by  whom  it  is  payable  shall  be  sentenced  to  simple 
imprisonment  for  such  term  not  exceeding  thirty  days  as  the 
Magisti-ate  directs,  unless  such  sum  is  sooner  paid. 

553.  With  the  previous  sanction  of  the  Governor  General  Power  of 
in  Council,  the  High  Court  at  Foi-t  William,  and,  with  the  High*'^ 

'  7  Boin.  43.  been  here  omitted  ^er  J MCKriaw. 

'  Some  words  such  as  '  within  the  ^  The  words 'or  complained  against* 

local  limits  of  his  jui-isdiction '  have       wore  left  in  per  incuriam. 
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Courts  to 
make  rules 
for  inspec- 
tion of  re- 
cords. 

Power  of 
other  High 
Courts  to 
make  rules 
for  other 
purposes. 


Forms. 


Case  in 
which 
Judge 
is  person- 
ally inter- 
ested. 


previous  sanction  of  the  Local  Government,  any  other  High 
Court  established  by  Royal  Charter,  may,  from  time  to  time, 
make  rules  for  the  inspection  of  the  records  of  subordinate 
Courts. 

Every  High  Court  not  established  by  Royal  Charter  may, 
from  time  to  time,  and  with  the  previous  sanction  of  the  Local 
Government, 

(fl)  make  rules  for  keeping  all  books,  entries  and  accounts 
to  be  kept  in  all  Criminal  Courts  subordinate  to  it,  and  for  the 
preparation  and  transmission  of  any  returns  or  statements  to 
be  prepared  and  submitted  by  such  Courts ; 

(b)  frame  forms  for  every  proceeding  in  the  said  Courts  for 
which  it  thinks  that  a  form  should  be  provided ; 

(c)  make  rules  for  regulating  its  own  practice  and  pro- 
ceedings and  the  practice  and  proceedings  of  all  Criminal 
Courts  subordinate  to  it ;  and 

(d)  make  rules  for  regulating  the  execution  of  warrants 
issued  under  this  Code  for  the  levy  of  fines  : 

Provided  that  the  rules  and  forms  made  and  framed  under 
this  section  shall  not  be  inconsistent  with  this  Code  or  any 
other  law  in  force  for  the  time  being. 

All  rules  made  under  this  section  shall  be  published  in  the 
local  official  Gazette. 

554.  Subject  to  the  power  conferred  by  section  ^^^,  and 
by  the  twenty-fourth  and  twenty-fifth  of  Victoria,  chapter  104, 
section  15,  the  forms  set  forth  in  the  fifth  schedule  with  such 
variation  as  the  circumstances  of  each  case  require  ^,  shall  be 
used  for  the  respective  purposes  therein  mentioned. 

555.  No  Judge  or  Magistrate  shall,  except  with  the  per- 
mission of  the  Court  to  which  an  appeal  lies  from  his  Court, 
try  or  commit  for  trial  any  case  to  or  in  which  he  is  a  party, 
or  personally  interested  2,  and  no  Judge  or  Magistrate  shall 


*  10  Cal.  937. 

'  This  agrees  with  the  English 
common-law  that  a  justice  who  has 
any  interest  (no  matter  how  small) 
in  the  result  of  proceedings  is  dis- 
qualified from  acting,  The  Queen  v. 
Meyer,  L.  E.,  i  Q.  B.  D.  173,  176, 
per  Blackbui-n  J. 


In  2  Cal.  23  the  Court  thought  that 
a  Magistrate  ought  not  to  act  judicially 
in  a  case  where  there  is  no  necessity 
for  his  doing  so,  and  he  himself  dis- 
covered the  offence  and  was  one  of 
the  principal  witnesses  for  the  prosecu- 
tion. And  see  3  Cal.  622.  Where  a 
servant  is  the  complainant,  it  ia  inez- 
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hear  an  appeal  from  any  judgment  or  order  passed  or  made  by 
himself, 

Explanation. — A  Judge  or  Magistrate  shall  not  be  deemed 
to  be  a  party  or  personally  interested,  within  the  meaning  of 
this  section,  to  or  in  any  case,  merely  because  he  is  a  Municipal 
Commissioner^. 

556.  The  Local  Government  may  determine  what,  for  the  Power  to 
purposes  of  this  Code,  shall  be  deemed  to  be  the  language  g^ge^of*'^' 
of  each  Court  within  the  territories  administered  by  such  Courts. 
Government,   other   than   the  High    Courts   established   by 

Royal  Charter^. 

557.  AH  powers  conferred  by  this  Code  on  the  Governor  Powers  of 
General  in  Council  or  on  the  Local  Government  may  be  exer-  menrexer- 
cised,  from  time  to  time,  as  occasion  requires.  cisablefrom 

time  to 

558.  The  provisions  of  this  Code  shall  apply,  so  far  as  may  '™®'. 
be  ^,  to  all  cases  pending  in  any  Criminal  Court  when  this  cases. 
Code  comes  into  force. 

559.  A  public  servant  having  any  duty  to  perform  in  con-  Officers 

nection  with  the  sale  of  any  property  under  this  Code  *  shall  j^  ^^^ 

not  purchase  or  bid  for  the  property^.  "°*  ^ 

^  i      X       ./  purchase. 

pedient  that  his  master  should   try  Belgaum,Urdu  of  thoseinthePanj^b; 

the  case,  9    Bom.  173.     See  also   8  and  see  the  Notifications  in  Macpher- 

Ben.  422,  where  the  Magistrate  tried  son's  Lists,  1884,  pp.  3i6,  481,  504, 

a  case  instituted  by  him  as  Sub-regis-  686. 

trar.     But   see  4  Q.  B.  D.   33a  :   6  ^  This  dons  not  authorise  the  appli- 

Q.  B.  D.  168.  cation  of  the  Code  so  as  to  vitiate  a 

1  10  Cal.  1030:   Ben.  Act  III  of  trial,   and    sec.   6    of   the    General 

1885,  sec.  14^-     But  a  conviction  of  Clauses  Act  (supra,  vol.  i.  p.  490)  pre- 

an  oflFence  against  a  municipal  regula-  vents  proceedings  already  commenced 

tion,  by  a  Bench  which  includes  a  being  affected  by  the  repeal  of  the 

salaried  officer  of  the  municipality,  is  old  Code,  6  Mad.  338. 

bad,  10  Cal.  194.  *  sees.  88,  534,  535. 

'  Thus  Canarese  is  the  language  of  *  Added  by  Act  X  of  1886,  lee. 

the  criminal  Courts  in  the  district  of  16. 
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SCHEDULE   I. 

ENACTMENTS   REPEALED. 

(a). — Statute. 


Year,  reign 
and  chapter. 


13  Geo.  Ill, 
chapter  63. 


Title. 


An  Act  for  establishing  certain 
regulations  for  the  better 
management  of  the  affairs  of 
the  East  India  Company,  as 
well  in  India  as  in  Europe. 


Extent  of  repeal. 


Section  38, 


(6.) — Acts  of  the  Governor  General  in  Council. 


Numher  and 
year. 

Subject. 

Extent  of  repeal. 

XXIII  of  1840 

Execution  of  process 

So  much  as  has  not  been  re- 
pealed. 

XLV  of  i860 

Penal  Code        ...         

The  illustrations  to  section  214. 

V  of  1861      ... 

Police  Act         

Section  6  and  the  last  nine 
words  of  section  24  '. 

Section  35,  down  to  and  includ- 
ing the  words '  Provided  that.' 

XVIII  of  1862 

Criminal    Procedure,    Supreme 
Courts. 

So  much  as  has  not  been  re- 
pealed. 

VI  of  1864    ... 

Whipping 

Section  7. 

II  of  1869     ... 

Justices  of  the  Peace 

So  much  as  has  not  been  re- 
pealed. 

XXII  of  1870 

Application  to  European  British 
subjects  of    Acts  conferring 
summary  jurisdiction. 

So  much  as  has  not  been  re- 
pealed. 

IV  of  1872    ... 

Panjilb  Laws    ... 

So  far  as  it  relates  to  Bengal 
Regulation  XX  of  1825. 

X  of  1872      ... 

The   Code    of  Criminal  Proce- 
dure. 

So  much  as  has  not  been  re- 
pealed. 

XI  of  1874   ... 

Amending  the  Code  of  Criminal 
Procedure. 

The  whole. 

XV  of  1874... 

Laws  Local  Extent      

So  far  as  it  relates  to  Bengal 
Regulation  XX  of  1825. 

'  The  power  which  Act  V  of  1861,       and    other 
sec.  24,   confers  on  the  police  to  lay      intact, 
informations  and  apply  for  summonses 


processes,    remains 


ENACTMENTS    REPEALED. 
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SCHEDULE   I~contmued. 

ENACTMENTS   KEF'EALEJ)— continued. 

(6). — Acts  of  the  Governor  General  in  Council — continued. 


Number  and 
year. 


X  of  1875      ... 

XX  of  1875  ... 

XVIII  of  1876 
IV  of  1877    ... 

XXI  of  1879 
Xofi88i      ... 


Subject. 


High  Courts'  Criminal   Proce- 
dure. 


Central  Provinces  Laws 

Oudh  Laws 
Presidency  Magistrates 

Extradition       

Coroners 


Extent  of  repeal. 


The  whole  Act,  except  section 
144  and  so  much  of  section 
146  as  relates  to  informations'. 

So  far  as  it  relates  to  Bengal 
Regulation  XX  of  1825. 

Ditto. 

The  whole  Act,  except  section 

57  ^ 
Chapter  III. 
Sections  8  and  9. 


_  (c). — Regulations. 


Number  and 
year. 


Bengal  Regula- 
tion XX  of 
1825. 

Ill  of  1872    ... 
IX  of  1874    ... 


Ill  of  1877    •• 


Subject. 


Jurisdiction  of  Courts  Martial 

Santh^l  Parganas  Settlement. . . 
Arakan  Hills  District  Laws  ... 

Ajmer  Laws 


Extent  of  repeal. 


So  much  as  has  not  been  re- 
pealed. 

So  far  as  it  relates  to  Act  X  of 
1872. 

So  far  as  it  relates  to  Acts  II 
of  1869,  X  of  1872,  and  XI  of 
1874. 

So  far  as  it  relates  to  Bengal 
Regulation  XX  of  1825. 


{d). — Act  of  the  Governor  of  Fort  St.  George  in  Council. 


Number  and 
year. 

Subject. 

Extent  of  repeal. 

VIII  of  1867 

Police 

Section  9. 

'  See  the  excepted  portions,  infra,  '  See  the   excepted   section,    infra, 

Appendix  E.  Appendix  to  the  Court  Fees  Act. 


A 
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SCHEDULE  II. 


TABULAR  STATEMENT  OF  OFFENCES. 

Explanatory  Note. — The  entries  in  the  second  and  seventh  columns  of  this 
schedule,  headed  respectively  '  Offence  '  and  '  Punishment  under  the  Indian 
Penal  Code,'  are  not  intended  as  definitions  of  the  ofifences  and  punishments 
described  in  the  several  corresponding  sections  of  the  Indian  Penal  Code,  or  even 


SCHEDDLE 
II. 

CHAPTEE  v.— ABETMENT. 

»« — 

Chapteb 
V. 

I 

1 

2 
Offence. 

3 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

4 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

109 

Abetment  of  any  offence,  if  the  act 
abetted  is   committed   in   conse- 
quence, and  where  no  express  pro- 
vision is  made  for  its  punishment. 

May   arrest  with- 
out waiTant,   if 
arrest  for  the  of- 
fence      abetted 
may    be     made 
withoutwarrant, 
but    not    other- 
wise. 

According     as     a 
warrant  or  sum- 
mons may  issue 
for  the    offence 
abetted. 

no 

Abetment  of  any  offence,  if  the  per- 
son abetted  does  the  act  with  a 
different  intention  from  that  of 
the  abettor. 

Ditto        

Ditto        

III 

Abetment  of  any  offence,  when  one 
act  is  abetted  and  a  different  act 
is  done  ;  subject  to  the  proviso. 

Ditto        

Ditto       

"3 

Abetment  of  any  offence,  when  an 
effect  is  caused  by  the  act  abetted 
different  from  that  intended  by 
the  abettor. 

Ditto        

Ditto       

114 

Abetment  of  any  offence,  if  abettor 
is  present  when  offence  is  com- 
mitted. 

Ditto        

Ditto       

"5 

Abetment  of  an  offence  punishable 
with  death  or  transportation  for 
life,  if  the  offence  be  not  committed 
in  consequence  of  the  abetment. 

Ditto       

Ditto       

If  an  act  which  causes  harm  be  done 
in  consequence  of  the  abetment. 

Ditto        

Ditto        

116 

Abetment  of  an  offence  punishable 
with  imprisonment,  if  the  offence 
be  not  committed  in  consequence 
of  the  abetment. 

Ditto       

Ditto       

I'l 
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SCHEDULE   11. 

TABULAR   STATEMENT   OF    OFFENCES. 

as  abstracts  of  those  sections,  but  merely  as  references  to  the  subject  of  the 
section,  the  number  of  which  is  given  in  the  first  column. 

The  third  column  of  this  schedule  applies  to  the  police  in  the  towns  of  Calcutta 
and  Bombay. 


I 


CHAPTEE  v.— ABETMENT. 

5 

6 

7 

8 

Whether 
bailable 
or  not. 

Whether 
compound- 
able  or 
not. 

Punishment  under  the 
Indian  Penal  Code. 

By  what  Court 
triable. 

According  as 
the  offence 
abetted   is 
bailable  or 
not. 

According  as 
the  offence 
abetted   is 
compound- 
able  or  not. 

The  same  punishment  as  for 
the  offence  abetted. 

The    Court    by    which 
the    offence   abetted 
is  triable. 

Ditto 

Ditto 

Ditto           

Ditto. 

Ditto 

Ditto 

The  same  punishment  as  for 
the  offence  intended  to  be 
abetted. 

Ditto. 

Ditto 

Ditto 

The  same  punishment  as  for 
the  offence  committed. 

Ditto. 

Ditto 

Ditto 

Ditto            

Ditto. 

Not  bailable 

Ditto 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  14  years  and 
fine. 

Ditto. 

According  as 
the  offence 
abetted  is 
bailable  or 
not. 

Ditto 

Imprisonment  extending  to 
a    quarter    part    of    the 
longest  term,  and  of  any 
description,  provided   for 
the    offence,  or    fine,   or 
both. 

Ditto. 

Schedule 

II. 
■  «» 
Chapteb 

V, 
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Schedule 

I 

2 

3 

4 

II 

continued. 

a 

Offence. 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

Whether 

a  warrant  or 

a  simimons  shall 

ordinarily  issue  in 

the  first  instance. 

Chapter 
V 

If  the  abettor  or  the  person  abetted 
be  a  public  servant  whose  duty  it 
is  to  prevent  the  offence. 

May    arrest  with- 
out  warrant,    if 
arrest     for     the 
offence    abetted 
may     be     made 
without  warrant, 
but    not    other- 
wise. 

According     as     a 
warrant  or  sum- 
mons may  issue 
for    the    offence 
abetted. 

117 

Abetting  the  commission  of  an  of- 
fence by  the  public,  or  by  more 
than  ten  persons. 

Ditto        

Ditto        

118 

Concealing  a  design  to  commit  an 
offence  punishable  with  death  or 
transportation  for  life,  if  the  offence 
be  committed. 

Ditto        

Ditto        

If  the  offence  be  not  committed. 

Ditto        

Ditto        

119 

A  public  servant  concealing  a  design 
to  commit  an  offence  which  it  is 
his  duty  to  prevent,  if  the  offence 
be  committed. 

Ditto        

Ditto        

If  the  offence  be   punishable  with 
death  or  transportation  for  life. 

Ditto        

Ditto        

If  the  offence  be  not  committed. 

Ditto        

Ditto        

120 

Concealing  a  design  to  commit  an 
offence  punishable  with  imprison- 
ment, if  the  offence  be  committed. 

Ditto 

Ditto        

If  the  offence  be  not  committed. 

Ditto       

Ditto        

Chapter 
VI. 

CHAPTER  VI.— OFFENCES 

121 

Waging  or  attempting  to  wage  war, 
or  abetting  the  waging  of  war, 
against  the  Queen. 

Shall    not     arrest 
without  warrant. 

Warrant. 
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Whether 
bailable 
or  not. 


Whether 
compound- 
able  or 
not. 


According  as  According  as 


the  offence 
abetted  is 
bailable  or 
not. 


Ditto 


Not  bailable. 


Ditto 


According  as 
the  offence 
abetted  is 
bailable  or 
not. 

Not  bailable. 


According  as 
the  offence 
abetted  is 
bailable  or 
not. 

Ditto 


Ditto 


the  offence 
abetted  is 
compound- 
able  or  not. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Punishment  under  the 
Indian  Penal  Code. 


Imprisonment  extending  to 
half  of  the  longest  term, 
and  of  any  description, 
provided  for  the  oilence, 
or  fine,  or  both. 


Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 


Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 

Imprisonment  extending  to 
half  of  the  longest  term, 
and  of  any  description, 
provided  for  the  offence,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  10  years. 

Imprisonment  extending  to 
a  quarter  part  of  the 
longest  term,  and  of  any 
description,  provided  for 
the  offence,  or  fine,  or 
both. 

Ditto  


Imprisonment  extending  to 
one-eighth  part  of  the 
longest  term,  and  of  the 
description,  provided  for 
the  offence,  or  fine,  or 
both. 


By  what  Court 
triable. 


The  Court  by  which  the 
offence     abetted 
triable. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


AGAINST  THE  STATE. 


Not  bailable. 


Not       com- 
poundable. 


Death,  or  transportation  for 
life,  and  forfeiture  of 
property. 


Court  of  Session. 


Schedule 

II 
continued. 

Chapter 

V 
continued. 


Chapter 
VI. 
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Schedule 

I 

2 

3 

4 

II 

continued. 

a 

Ofence. 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

Whether 
a  warrant  or 

Chapter 
VI 

a  summons  shall 
ordinarily  issue  in 
the  first  instance. 

I2IA 

Conspiring  to  commit  certain  offences 
against  the  State. 

Shall    not     arrest 
without        war- 
rant. 

Warrant 

122 

Collecting  arms  etc.   with  the   in- 
tention of  waging  war  against  the 
Queen. 

Ditto        

Ditto        

123 

Concealing  with  intent  to  facilitate 
a  design  to  wage  war. 

Ditto        

Ditto        

124 

Assaulting  Governor  General,  Gover- 
nor, etc.,  with  intent  to  compel  or 
restrain  the  exercise  of  any  law- 
ful power. 

Ditto        

Ditto        

I24A 

Exciting,   or  attempting  to  excite, 
disaffection. 

Ditto       

Ditto        

125 

Waging  war  against    any   Asiatic 
Power    in   alliance    or    at   peace 
with  the  Queen,  or  abetting  the 
waging  of  such  war. 

Ditto       

Ditto        

126 

Committing     depredation     on     the 
teiTitories     of     any     Power     in 
alliance    or    at    peace   with    the 
Queen. 

Ditto       

Ditto 

127 

Receiving   property   taken    by  war 
or  depredation  mentioned  in  sec- 
tions 125  and  126. 

Ditto        

Ditto        

128 

Public  servant  voluntarily  allowing 
prisoner  of  State  on  War  in  his 
custody  to  escape. 

Ditto 

Ditto        

129 

Public  servant  negligently  suffering 
prisoner  of  State  or  War  in  his 
custody  to  escape. 

Ditto        

Ditto        

130 

Aiding  escape  of,  rescuing  or  har- 
bouring, such  prisoner,  or  offering 
any  resistance  to  the  recapture  of 
such  prisoner. 

Ditto        

Ditto       

131 

Abetting  mutiny,  or  attempting  to 
seduce  an  officer,  soldier  or  sailor 
from  his  allegiance  or  duty. 

May   arrest  with- 
out warrant. 

Ditto        

It 
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5 

6 

7 

8 

Whether 
bailable 
or  not. 

Whether 
compound- 
able  or 
not. 

Funishment  under  the 
Indian  Penal  Code. 

By  what  Court 
triable. 

Not      bail- 
able. 

Not      com- 
poundable. 

TrauBportation    for  life    or 
any  shorter  term,  or  im- 
prisonment of  either  de- 
scription for  10  years. 

Court  of  Session, 

Ditto 

Ditto 

Transportation   for   life,  or 
imprisonment    of     either 
description   for   10  years, 
and  forfeiture  of  property. 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Ditto. 

Ditto       ... 

Ditto 

Transportation  for  life  or  for 
any  term  and  fine,  or  im- 
prisonment of  either  de- 
scription for  3  years  and 
fine,  or  fine. 

Ditto. 

Ditto 

Ditto 

Transportation  for  life  and 
fine,   or  imprisonment  of 
either    description  for   7 
years  and  fine,  or  fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine,  and  forfeiture  of  cer- 
tain property. 

Ditto. 

Ditto 

Ditto 

Ditto           

Ditto. 

Ditto 

Ditto 

Transportation   for  life,  or 
imprisonment  of  either  de- 
scription for  10  years,  and 
fine. 

Ditto. 

Bailable  ... 

Ditto 

Simple  imprisonment  for  3 
years  and  fine. 

Court   of  Session,  Presi- 
dency   Magistrate    or 
Magistrate  of  the  first 
class. 

Not      bail- 
able. 

Ditto 

Transportation   for  life,    or 
imprisonment    of    either 
description  for  10  years, 
and  fine. 

Court  of  Session. 

Ditto 

Ditto 

Ditto            

Ditto. 

Schedule 

II 
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Chapter 
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continued. 

8 
2Q 

Offence. 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

Wliefher 

a  icarrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

Chapter 
VI 

132 

Abetment  of  mutiny,  if  mutiny  is 
committed  in  consequence  there- 
of. 

May   arrest  with- 
out warrant. 

Warrant ... 

133 

Abetment    of    an    assault    by    an 
officer,    soldier   or   sailor    on   his 
superior  officer,  when  in  the  ex- 
ecution of  his  office. 

Ditto        

Ditto        

134 

Abetment   of  such   assault,    if  the 
assault  is  committed. 

Ditto        

Ditto        

135 

Abetment   of  the   desertion   of  an 
officer,  soldier  or  sailor. 

Ditto        

Ditto        

136 

Harbouring  such  an  officer,  soldier 
or  sailor  who  has  deserted. 

Ditto        

Ditto        

137 

Deserter  concealed  on  board  mer- 
chant vessel,  through  negligence 
of   master    or  person   in  charge 
thereof. 

Shall     not     aiTOst 
without  warrant. 

SnmTnoTiH, , . 

138 

Abetment  of  act  of  insubordination 
by  an  officer,  soldier  or  sailor,  if 
the  oifence  be  committed  in  con- 
sequence. 

May   arrest  with- 
out warrant. 

Warrant 

140 

Wearing  the  dress  or  carrying  any 
token  used  by  a  soldier,  with  in- 
tent that  it  may  be  believed  that 
he  is  such  a  soldier. 

Ditto        

Sommons 

Chapter 
VIII. 

CHAPTER   VIII.— OFFENCES   AGAINST 

143 

Being  member  of  an -unlawful  as- 
sembly. 

May  arrest  with- 
out warrant. 

Summons. . . 

144 

Joining  an  unlawful  assembly  armed 
with  any  deadly  weapon. 

Ditto        

Warrant 

145 

Joining  or  continuing  in  an  unlaw- 
ful assembly,  knowing  that  it  has 
been  commanded  to  disperse. 

Ditto        

Ditto        

147 

Eioting 

Ditto        

Ditto        

148 

Rioting,     armed     with     a     deadly 
weapon. 

Ditto        

Ditto        

II 
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5 

6 

7 

8 

Whether 
bailable 
or  not. 

Whether 
compound- 
able  or 
not. 

Punishment  under  the 
Indian  Penal  Code. 

By  what  Court 
triable. 

Not      bail- 
able 

Not      com- 
poundable. 

Death,  or  transportation  for 
life,  or   imprisonment   of 
either  description  for  10 
years  and  fine. 

Court  of  Session. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Court  of  Session. 

Bailable  ... 

Ditto 

Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto 

Ditto 

Ditto            

Ditto. 

Ditto 

Ditto 

Fine  of  500  rupees 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  6  months,  or 
fine,  or  both. 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  3  months,  or 
fine  of  500  rupees,  or  both. 

Any  Magistrate. 

THE  PUBI 

.IC  TRANQUILLITY. 

Bailable  ... 

Not      com- 
poundable. 

Imprisonment  of  either  de- 
scription for  6  months,  or 
fine,  or  both. 

Any  Magistrate. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Ditto. 

Ditto 

Ditto        ... 

Ditto           

Ditto. 

Ditto 

Ditto 

Ditto           

Ditto. 

Ditto 
h 

Ditto 

Imprisonment  of  either  de- 
scription  for  3  years,  or 
fine,  or  both. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the 
first  class. 

Schedule 

II 
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Chapter 

VI 
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SCHKDULE 

II 
continued. 

I 

a 

o 

M9 

2 
Offhnee. 

3 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

4 

Whether 

a  warrant  or 

Chapter 

VIII 
continued 

a  summons  shall 
ordinarily  issue  in 
the  first  instance. 

If  an  offence  be  committed  by  any 
member  of  an  unlawful  assembly, 
every  other  member  of  such  as- 
sembly  shall    be    guilty    of   the 
offence. 

According  as  arrest 
may    be     made 
without  warrant 
for    the    offence 
or  not. 

According  as  a  war- 
rant or  summons 
may  issue  for  the 
offence. 

150 

Hiring,  engaging  or  employing  per- 
sons to  take  part  in  an  unlawful 
assembly. 

May   arrest   with- 
out warrant. 

According    to  the 
offence   commit- 
ted by  the  per- 
son   hired,    en- 
gaged    or     em- 
ployed. 

151 

Knowingly  joining  or  continuing  in 
any  assembly  of  five  or  more  per- 
sons after  it  has  been  commanded 
to  disperse. 

Ditto        

Summons ... 

152 

Assaulting    or    obstructing    public 
servant  when  suppressing  riot,  etc. 

Ditto        

Warrant 

153 

Wantonly  giving  provocation  with 
intent  to  cause  riot,  if  rioting  be 
committed. 

Ditto        

Ditto        

If  not  committed      

Shall     not     arrest 
without  warrant. 

Sximmons 

154 

Owner  or  occupier  of  land  not  giving 
information  of  riot,  etc. 

Ditto        

Ditto        

155 

Person  for  whose  benefit  or  on  whose 
behalf  a  riot  takes  place  not  using 
all  lawful  means  to  prevent  it. 

Ditto        

Ditto        

156 

Agent    of    owner    or    occupier    for 
whose  benefit  a  riot  is  committed 
not  using  all  lawful  means  to  pre- 
vent it. 

Ditto        

Ditto        

157 

Harbouring  persons  hired  for  an  un- 
lawful assembly. 

May   arrest  with- 
out warrant. 

Ditto        

158 

Being  hired  to  take  part  in  an  un- 
lawful assembly  or  riot. 

Ditto        

Ditto       

Or  to  go  armed. 

Ditto        

Warrant 

160 

Committing  afifray. 

Shall    not     arrest 
withoutwarrant. 

Summons 
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5 

6 

7 

8 

Whether 
bailable 
or  not. 

Whether 
compound- 
able  or 
not. 

Punishment  under  the 
Indian  Penal  Code. 

By  what  Court 
triable. 

According  as 
the  offence 
is  bailable 
or  not. 

Not        com- 
poundable. 

The  same  as  for  the  offence. 

The  Court  by  which  the 
offence  is  triable. 

Ditto 

1 

Ditto 

The  same  as  for  a  member 
of  such  assembly,  and  for 
any  offence  committed  by 
any  member  of  such  as- 
sembly. 

Ditto. 

Bailable     . . . 

Ditto 

Imprisonment  of  either  de- 
scription for  6  months,  or 
fine,  or  both. 

Any  Magistrate. 

Ditto 

i 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the 
first  class. 

Ditto 

Imprisonment  of  either  de- 
scription   for   I   year,   or 
fine,  or  both. 

Any  Magistrate. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  6  months,  or 
fine,  or  both. 

Ditto. 

Ditto 

Ditto 

Fine  of  1,000  rupees 

Presidency  Magistrate 
or  Magistrate  of  the 
first  or  second  class. 

Ditto 

Ditto 

Fine            

Ditto. 

Ditto 

Ditto 

Ditto           

• 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  6  months,  or 
fine,  or  both. 

Ditto. 

Ditto 

Ditto 

Ditto            

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  I  month,  or 
fine  of  100  rupees,  or  both. 

Any  Magistrate. 

Schedule 

II 
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CHAPTER  IX.- 

-OFFENCES  BY 

continued. 

1 

8 

1 

Offence. 

3 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

4 

Chapteb 
IX. 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

161 

Being  or  expecting  to  be  a  public 
servant,  and  taking  a  gratification 
other  than  legal  remuneration  in 
respect  of  an  official  act. 

Shall    not     arrest 
without  warrant. 

Summons 

162 

Taking  a  gratification  in  order  by 
corrupt  or  illegal   means   to    in- 
fluence a  public  servant. 

Ditto        

Ditto        

163 

Taking  a  gratification  for  the  exer- 
cise of  personal  influence  with  a 
public  ser\'ant. 

Ditto        

Ditto       

164 

Abetment  by  public  servant  of  the 
oflences  defined  in  the  last  two 
preceding  clauses  with  reference 
to  himself. 

Ditto        

Ditto       

165 

Public  servant  obtaining  any  valu- 
able thing,  without  consideration, 
from  a  person  concerned  in  any 
proceeding  or  business  transacted 
by  such  public  servant. 

Ditto        

Ditto       

166 

Public  servant  disobeying  a  direction 
of  the  law  with  intent  to  cause 
injury  to  any  person. 

Ditto        

Ditto       

167 

Public  servant  framing  an  incorrect 
document  with   intent    to  cause 
injury. 

Ditto        

Ditto        

168 

Public  servant  unlawfully  engaging 
in  trade. 

Ditto       

Ditto        

169 

Public  servant  unlawfully  buying  or 
bidding  for  property. 

Ditto       

Ditto       

170 

Personating  a  public  servant 

May  arrest  with- 
out warrant. 

Warrant , 

171 

Wearing  garb  or  carrying  token  used 
by  pubUc  servant  with  fraudulent 
intent. 

Ditto        

i 
Summons             . .  j 

» 
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OR  RELATING  TO   PUBLIC  SERVANTS. 


Whether 
bailable 
or  not. 


Bailable 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Whether 
compound- 
able  or 
not. 


Not      com- 
poundable. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Punishment  under  the 
Indian  Penal  Code. 


Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 


Ditto 


Simple  imprisonment  for  i 
year,  or  fine,  or  both. 


Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 


Simple  imprisonment  for   2 
years,  or  fine,  or  both. 


Simple  imprisonment  for  i 
year,  or  fine,  or  both. 


Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 


Simple  imprisonment  for  i 
year,  or  fine,  or  both. 


Simple  imprisonment  for  a 
years,  or  fine,  or  both, 
and  confiscation  of  pro* 
perty,  if  purchased. 

Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  3  months, 
or  fine  of  200  rupees,  or 
both. 


By  what  Cou/rt 
triable. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
class. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 


Ditto. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto. 


Any  Magistrate. 


Ditto. 
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X. 


OQ 


172 


173 


174 


175 


CHAPTEK   X.— CONTEMPTS   OF  THE   LAWFUL 


176 


Offence. 


Absconding  to  avoid  service  of  sum- 
mons or  other  proceeding  from  a 
public  servant. 

If  summons  or  notice  require  at- 
tendance in  person  etc.  in  a  Court 
of  Justice. 

Preventing  the  service  or  the  affix- 
ing of  any  summons  or  notice,  or 
the  removal  of  it  when  it  has  been 
affixed,  or  preventing  a  proclama- 
tion. 

If  summons  etc.  require  attendance 
in  person  etc.  in  a  Court  of 
Justice. 


Whether  the 

police  may 

arrest  without 

warrant  or  not. 


Shall     not     arrest 
without  warrant. 


Ditto 


Ditto 


Ditto 


Not  obeying  a  legal  order  to  attend   Ditto 
at  a  certain  place  in  person  or  by 
agent,    or    departing    therefrom 
without  authority. 


If  the  order  require  personal  at- 
tendance etc.  in  a  Court  of  Jus- 
tice. 

Intentionally  omitting  to  produce 
a  document  to  a  public  servant 
by  a  person  legally  bound  to  pro- 
duce or  deliver  such  document. 


If  the  document  is  required  to  be 
produced  in  or  delivered  to  a 
Court  of  Justice. 

Intentionally  omitting  to  give 
notice  or  information  to  a  public 
servant  legally  bound  to  give 
such  notice  or  information. 

If  the  notice  or  information  re- 
quired respects  the  commission 
of  an  offence,  etc. 


4 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

Summons 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 
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5 

6 

7 

8 

Whether 
bailable 
or  not. 

Whether 
compound- 
able  or 
not. 

Punishment  under  the 
Indian  Penal  Code. 

By  what  Court 
triable. 

Bailable  ... 

Not      com- 
poundable. 

Simple  imprisonment  for  1 
month,    or    fine    of    500 
rupees,  or  both. 

Any  Magistrate. 

Ditto 

Ditto 

Simple  imprisonment  for  6 
months,  or  fine  of  1,000 
rupees,  or  both. 

Ditto. 

Ditto 

Ditto 

Simple  imprisonment  for  i 
month,    or    fine    of    500 
rupees,  or  both. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto 

Ditto 

Simple  imprisonment  for  6 
months,  or  fine  of  l,ooo 
rupees,  or  both. 

Ditto. 

Ditto 

Ditto 

Simple  imprisonment  for  i 
month,    or    fine    of    500 
rupees,  or  both. 

Any  Magistrate. 

Ditto 

Ditto 

Simple     imprisonment     for 
6  months,  or  fine  of  1,000 
rupees,  or  both. 

Ditto. 

Ditto 

Ditto 

Simple  imprisonment  for  1 
month,  or  fine  of  500  ru- 
pees, or  both. 

The  Court  in  which  the  of- 
fence is  committed,  sub- 
ject to  the  provisions 
of  Chapter  XXXV;  or, 
if  not  committed  in 
a  Court,  a  Presidency 
Magistrate  or  Magis- 
trate of  the  first  or 
second  class. 

Ditto 

Ditto 

Simple  imprisonment  for  6 
months,  or  fine  of  1,000 
rupees,  or  both. 

Ditto. 

IWtto 

Ditto 

Simple  imprisonment  for  i 
month,    or    fine    of   500 
rupees,  or  both. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto       ... 

Ditto 

Simple  imprisonment  for  6 
months,  or  fine  of  1,000 
rupees,  or  both. 

Ditto. 

SCHEDCLE 

II 
continued. 

Chapter 
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I 

2 

3 

4 

II 

continued, 

M— 

Chapteb 

X. 
continued. 

'•S 

Offence. 

Whethei'  the 

police  may 

arrest  without 

warrant  or  not. 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

177 

Knowingly   fumisliing  false    infor- 
mation to  a  public  servant. 

Shall    not    arrest 
without  warrant. 

Summons 

If    the    information    required    re- 
Hpects  the  commission   of  an   of- 
fence, etc. 

Ditto        

Ditto        

178 

Refusing  oath  when  duly  required 
to  take  oath  by  a  public  servant. 

Ditto        

Ditto       

179 

Being  legally  bound  to  state  truth, 
and  refusing  to  answer  questions. 

Ditto        

Ditto       

180 

Refusing  to  sign  a  statement  made 
to  a  public  servant  when  legally 
required  to  do  so. 

Ditto        

Ditto       

181 

Knowingly  stating  to  a  public  ser- 
vant on  oath  as  true  that  which 
is  false. 

Ditto        

Warrant 

• 

182 

Giving  false  information  to  a  public 
servant  in  order  to  cause  him  to 
use  his  lawful  power  to  the  injury 
or  annoyance  of  any  person. 

Ditto        

Summons 

183 

Resistance  to  the  taking  of  property 
by   the    lawful    authority    of   a 
public  servant. 

Ditto        

Ditto       

184 

Obstructing  sale  of  property  offered 
for  sale  by  authority  of  a  public 
servant. 

Ditto        

Ditto        

185 

Bidding  by  a  person  under  a  legal 
incapacity  to  purchase  it,  for  pro- 
perty   at   a  lawfully  authorised 
sale,  or  bidding  without  intend- 
ing to  perform  the  obligations  in- 
curred thereby. 

Ditto        

Ditto 

186 

Obstructing   public  servant  in  dis- 
charge of  his  public  functions. 

Ditto        

Ditto        , 
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Whether 
bailable 
or  not. 


Bailable 


Ditto 


Whether 
compound- 
able  or 
not. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Not      com- 
poundable. 

Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Funishment  under  the 
Indian  Penal  Code. 


Simple  imprisonment  for  6 
months,  or  fine  of  i,ooo 
rupees,  or  both. 

Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Simple  imprisonment  for  6 
months,  or  fine  of  i,ooo 
rupees,  or  both. 


Ditto  

Simple  imprisonment  for  3 
months,  or  fine  of  500  ru- 
pees, or  both. 

Imprisonment  of  either 
description  for  3  years 
and  fine. 


Imprisonment  of  either  de- 
scription for  6  months, 
or  fine  of  1,000  rupees,  or 
both. 

Ditto  


Imprisonment  of  either 
description  for  i  month, 
or  fine  of  500  rupees,  or 
both. 

Imprisonment  of  either  de- 
scription for  I  month,  or 
fine  of  200  rupees,  or 
both. 


Imprisonment  of  either  de- 
scription for  3  months, 
or  fine  of  500  rupees,  or 
both. 


By  what  Court 
triable. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  seeond  class. 

Ditto. 


The  Court  in  which  the  of- 
fence is  committed,  sub- 
ject to  the  provisions 
of  Chapter  XXXV ;  or, 
if  not  committed  in 
a  Court,  a  Presidency 
Magistrate  or  Magis- 
trate of  the  first  or 
second  class. 

Ditto. 


Ditto. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


SCHEDUDE 

II 
continued. 

♦  »   ■ 
Chapter 

X 
continued. 
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continued. 
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Chapter 

X 
continued. 


Chapteb 
XI. 


I 

a 

O 

••s 

2 
Offence. 

3 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

4 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

187 
188 

189 
190 

Omission    to   assist  public   servant 
when  bound  by  law  to  give  such 
assistance. 

Wilfully  neglecting  to  aid  a  public 
servant  who  demands  aid  in  the 
execution  of  process,  the  preven- 
tion of  offences,  etc. 

Disobedience  to  an  order  lawfully 
promulgated  by  a  public  servant, 
if   such   disobedience  causes   ob- 
struction, annoyance  or  injury  to 
persona  lawfully  employed. 

K  such  disobedience  causes  danger 
to  human  life,  health  or  safety, 
etc. 

Threatening  a  public  servant  with 
injury  to  him,  or  one  in  whom  he 
is  interested,  to  induce  him  to  do 
or  forbear  to  do  any  official  act. 

Threatening  any  person  to  induce 
him    to  refrain   from  making   a 
legal   application  for    protection 
from  injury. 

Shall    not     arrest 
without  warrant. 

Ditto        

Ditto        

Ditto        

Ditto        

Ditto        

Summons 

Ditto        

Ditto       

Ditto       

Ditto       

Ditto       

CHAPTEK  XI.— FALSE   EVIDENCE   AND 

193 
194 

Giving  or  fabricating,  false  evidence 
in  a  judicial  proceeding. 

Giving  or  fabricating  false  evidence 
in  any  other  case. 

Giving  or  fabricating  false  evidence 
with  intent  to  cause  any  person 
to  be  convicted  of  a  capital  of- 
fence. 

If  innocent  person  be  thereby  con- 
victed and  executed. 

Shall     not     arrest 
without  warrant. 

Ditto       

Ditto       

Ditto       

Warrant 

Ditto       

Ditto 

Ditto       

TABULAE   STATEMENT   OP   OFFENCES. 


283 


5 

Whether 
bailable 
or  not. 

6 

Whether 
compound- 
able  or 
not. 

7 

Punishment  under  the 
Indian  Penal  Code. 

8 

By  what  Court 
triable. 

Bailable  ... 
Ditto 

Ditto 

Ditto 
Itto       ... 
Mtto       ... 

Not      com- 
poundable. 

Ditto 
Ditto 

Ditto 
Ditto 
Ditto 

Simple     imprisonment     for 
I  month,  or  fine   of  200 
rupees,  or  both. 

Simple  imprisonment  for  6 
months,    or  fine   of  500 
rupees,  or  both. 

Simple  imprisonment  for  1 
month,  or  fine  of  200  ru- 
pees, or  both. 

Imprisonment      of      either 
description  for  6  months, 
or  fine  of  1,000  rupees,  or 
both. 

Imprisonment      of     either 
description   for    2    years, 
•    or  fine,  or  both. 

Imprisonment      of     either 
description  for  1  year,  or 
fine,  or  both. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto. 
Ditto. 

Ditto. 
Ditto. 
Ditto. 

>FPENCES  AGAINST  PUBLIC  JUSTICE. 

Bailable  ... 

I 
Ditto 

Not     bail- 
able. 

Ditto 

Not     coin- 
poundable. 

Ditto 
Ditto 

Ditto 

Imprisonment      of      either 
description    for    7   years 
and  fine. 

Imprisonment      of     either 
description    for    3  years 
and  fine. 

Transportation   for  life,   or 
rigorous  imprisonment  for 
10  years,  and  fine. 

Death,  or  as  above. 

Court   of  Session,  Presi- 
dency    Magistrate    or 
Magistrate  of  the  first 
class. 

Ditto. 

Court  of  Sesaion. 

Ditto. 

Schedule 

II 
continued. 

♦♦   ■ 

Chapter 
X 

continued. 


Chapteb 
XI. 
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Schedule 
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2 

3 

4 

II 

continued' 
-  «< 

Chapter 
XI 

a 

Offence. 

Whether  the 

police  mat/ 

arrest  without 

warrant  or  not. 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

^95 

Giving  or  fabricating  false  evidence 
with  intent  to  procure  conviction 
of    an    offence    punishable    with 
transportation  for  life  or  with  im- 
prisonment for    seven    years    or 
upwards. 

Shall     not     arrest 
without  warrant. 

Warrant 

196 

Using  in  a  judicial  proceeding  evi- 
dence known  to  be  false  or  fabri- 
cated. 

Ditto        

Ditto       

197 

Knowingly  issuing  or  signing  a  false 
certificate  relating  to  any  fact  of 
which  such  certificate  is  by  law 
admissible  in  evidence. 

Ditto        

Ditto        

198 

Using    as    a    true    certificate    one 
known  to  be  false  in  a  material 
point. 

Ditto        

Ditto        

199 

False  statement  made  in  any  de- 
claration which  is  by  law  receiv- 
able as  evidence. 

Ditto        

Ditto       

200 

Using  as  true  any  such  declaration 
known  to  be  false. 

Ditto        

Ditto       

201 

Causing  disappearance  of  evidence 
of  an  offence  committed,  or  giving 
false  information  touching  it  to 
screen  the  offender,  if  a  capital 
offence. 

Ditto       

Ditto       

If   punishable   with   transportation 
for  life  or  imprisonment  for  ten 

Ditto       

Ditto       

years. 

If   punishable  with    less    than    10 
years*  imprisonment. 

Ditto       

Ditto        

202 

Intentional  omission  to  give  infor- 
mation of  an  offence  by  a  person 
legally  bound  to  inform. 

Ditto       

Summons 

203 

Giving  false  information  respecting 
an  offence  committed. 

Ditto       

Warrant 

It 


i 


TABULAR    STATEMENT   OF   OFFENCES. 


285 


Whether 
bailable 
or  not. 


Not      bail- 
able. 


According 
aa  the  of- 
fence of 
giving 
such  evi- 
dence is 
bailable 
or  not. 

Bailable  ... 


Ditto 

Ditto 

Ditto 
Ditto 

Ditto 
Ditto 

Ditto 
Ditto 


Whether 
compound- 
able  or 
not. 


Not      com- 
poundable. 


Ditto 


Ditto 

Ditto 

Ditto 

Ditto 
Ditto 

Ditto 
Ditto 

Ditto 
Ditto 


Punishment  under  the 
Indian  Penal  Code. 


The  same  as  for  the  ofiPence 


The  same  as  for  giving  or 
fabricating  false  evidence. 


The  same  as  for  giving  false 
evidence. 


Ditto 


Ditto 


Ditto 


By  what  Court 
triable. 


Imprisonment  of  either  de- 
scription for  7  years  and 
j5ne. 


Imprisooment  of  either  de- 
scription for  3  years  and 
fine. 


Imprisonment  for  a  quarter 
of  the  longest  term,  and 
of  the  descriptiMi,  pro- 
vided for  the  offence,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  6  months,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 


Court  of  Session. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 


Ditto. 

Ditto. 
.   Ditto. 

Ditto. 

Court  of  Session, 


SCHEDDLE 

II 

continued. 

Chapter 

XI 
continued. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
class,  or  Court  by  which 
the  offence  is  triable. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto. 
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continued. 

•  ♦»   ■ 

Chapter 

XI 

I 

(^ 
204 

2 
Ofence. 

3 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

4 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

Secreting  or  destroying  any  docu- 
ment to  prevent  its  production  as 
evidence. 

Shall    not     arrest 
without  warrant. 

Warrant  ... 

205 

False  personation  for  the  purpose  of 
any  act  or  proceeding  in  a  suit  or 
criminal   prosecution,  or   for   be- 
coming bail  or  security. 

Ditto        

Ditto        

206 

Fraudulent  removal  or  concealment 
etc.   of  property    to   prevent   its 
seizure  as  a  forfeiture,  or  in  satis- 
faction of  a  fine  under  sentence, 
or  in  execution  of  a  decree. 

Ditto        

Ditto       

207 

Claiming  property  without  right,  or 
practising  deception  touching  any 
right  to  it,  to  prevent  its  being 
taken  as  a  forfeiture,  or  in  satis- 
faction of  a  fine  under  sentence,  or 
in  execution  of  a  decree. 

Ditto        

Ditto       

208 

Fraudulently  suffering  a  decree  to 
pass  for  a  sum  not  due,  or  suffer- 
ing decree  to  be  executed  after  it 
has  been  satisfied. 

Ditto        

Ditto       

209 

False  claim  in  a  Court  of  Justice. 

Ditto        

Ditto       

210 

Fraudulently  obtaining  a  decree  for 
a  sum  not  due,  or  causing  a  decree 
to  be  executed  after  it  has  been 
satisfied. 

Ditto        

Ditto       

211 

False  charge  of  offence  made  with 
intent  to  injure. 

Ditto        

Ditto       

If  offence  charged  be  punishable  with 
imprisonment  for  seven  years. 

Ditto        

Ditto       

If  offence   charged    be   capital,   or 
punishable  with  transportation  for 
life,  or  with  imprisonment  for  a 
term  exceeding  7  years. 

Ditto        

Ditto       

212 

Harbouring  an  offender,  if  the  of- 
fence be  capital. 

May   an-est  with- 
out warrant. 

Ditto       

If   punishable   with   transportation 
for  life,  or  with  imprisonment  for 
10  years. 

Ditto        

Ditto        
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5 

6 

7 

8 

Whether 
bailable 
or  not. 

Whether 
compound- 
able  or 
not. 

Punishment  under  the 
Indian  Fenal  Code. 

By  what  Court 
triable. 

Bailable  ... 

Not      com- 
poundable. 

Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for   3  years,  or 
fine,  or  both. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto 

k 

Ditto 

Imprisonment  of  either  de- 
scription for  2   years,  or 
fine,  or  both. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

p 

Ditto 

Ditto 

Ditto           

Ditto. 

Ditto 

Ditto 

Ditto           

Presidency  Magistrate  01 
Magistrate  of  the  first 
class. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  2  years  and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for   2   years,  or 
fine,  or  both. 

Ditto. 

Ditto 

Ditto 

Ditto           

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class '. 

Ditto 

Ditto 

Ditto           

Court  of  Session. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  5  years  and 
fine. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 

Ditto. 

Schedule 

II 
continued. 

Chapter 

XI 
continued. 


•  Act  X  of  1886,  sec.  i;. 
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continued. 

I 

2 
Ofence. 

3 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

4 

TThether 
a  warrant  or 

Chapter 
XI 

a  summons  shall 
ordinarily  issue  in 
the  first  instance. 

If  punishable  with  imprisonment  for 
I  year  and  not  for  10  years. 

May  arrest  with- 
out warrant. 

Warrant 

213 

Taking  gift   etc.  to  screen  an  of- 
fender  from  punishment,   if  the 
offence  be  capital. 

Shall     not     arrest 
without  warrant. 

Ditto        

• 

If  punishable  with  transportation  for 
life  or  with  imprisonment  for  10 
years. 

Ditto        

Ditto        

If  with  imprisonment  for  leas  than 
10  years. 

Ditto        

Ditto       

214 

Offering  gift  or  restoration  of  pro- 
perty in  consideration  of  screening 
offender,  if  the  offence  be  capital. 

Ditto       

Ditto        

If  punishable  with  transportation  for 
life  or  with  imprisonment  for  10 
years. 

Ditto       

Ditto       

If  with  imprisonment  for  less  than 
10  years. 

Ditto        

Ditto        

215 

Taking  ^ffc  to  help  to  recover  move- 
able property  of  which  a  person 
has  been  deprived. by  an  offence, 
without  causing  apprehension  of 
offender. 

Ditto        

Ditto        

216 

Harbouring  an  offender  who    has 
escaped  from  custody,   or  whose 
apprehension  has  been  ordered,  if 
the  offence  be  capital. 

May  arrest  with- 
out warrant. 

Ditto        

If  punishable   with  transportation 
for  life,  or  with  imprisonment  for 
10  years. 

Ditto        

Ditto       

If  with  imprisonment  for   i  year, 
and  not  for  10  years. 

Ditto        

Ditto      

i 
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Whether 
bailable 
or  not. 


Bailable 


Ditto 


Ditto 


itto 


itto 


itto       ... 


itto 


itto 


itto 


itto 


itto 


Whether 
compound- 
able  or 
not. 


Not      com- 
poundable. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Dittd 


Ditto 


Ditto 


Ditto 


Ditto 


Punishment  under  the 
Indian  Penal  Code, 


VOL.  II. 


Imprisoimient  for  a  quarter 
of  the  longest  term,  and 
of  the  description,  pro- 
vided for  the  offence,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 


Imprisonment  for  a  quarter 
of  the  longest  term,  and 
of  the  description,  pro- 
vided for  the  offence,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  3  yeai's  and 
fine. 


Imprisonment  for  a  quar- 
ter of  the  longest  term, 
and  of  the  description, 
provided  for  the  offence, 
or  fine,  or  both. 

Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 


Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 


Imprisonment  of  either  de- 
scription for  3  yeara,  with 
or  without  fine. 

Imprisonment  for  a  quarter 
of  the  longest  term,  and 
of  the  description,  pro- 
vided for  the  offence,  or 
fine,  or  both. 

U 


B^  what  Court 
triable. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
class,  or  Court  by  which 
the  offence  is  triable. 


Court  of  Session. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
class,  or  Court  by  which 
the  offence  is  triable. 


Court  of  Session. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
class,  or  Court  by  which 
the  offence  is  triable. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
class. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
class,  or  Court  by  which 
the  offence  is  triable. 


Schedule 

II 
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2 

3 

4 

II 

continued. 

•J 

Ofence. 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

Chapteb 
XI 

217 

Public  servant  disobeying  a  direction 
of  law  with  intent  to  save  person 
from    punishment,     or    property 
from  forfeiture. 

Shall    not     arrest 
vrithout  warrant. 

Summons 

218 

Public  servant  framing  an  incorrect 
record  or  writing  with  intent  to 
save  person  from  punishment,  or 
property  from  forfeiture. 

Ditto        

Warrant 

319 

Public   servant   in   a  judicial   pro- 
ceeding   corruptly    making    and 
pronouncing  an  order,  report,  ver- 
dict or  decision  which  he  knows 
to  be  contrary  to  law. 

Ditto        

Ditto       

230 

Commitment   for  trial   or  confine- 
ment by  a  person  having  author- 
ity, who  knows  that  he  is  acting 
contrary  to  law. 

Ditto       

Ditto 

221 

Intentional   omission  to  apprehend 
on  the  part  of  a  public  servant 
bound  by  law  to  apprehend  an 
offender,  if  the  offence  be  capital. 

Ditto        

Ditto       

If  punishable  with    transportation 
for  life,  or  imprisonment  for  10 
years. 

Ditto        

Ditto       

If  with  imprisonment  for  less  than 
10  years. 

Ditto       

Ditto       

222 

Intentional  omission  to  apprehend 
on  the  part  of  a  public  servant 
bound  by  law  to  apprehend  person 
under   sentence    of    a    Court   of 
Justice,    if    under  .sentence    of 
death. 

Ditto       

Ditto       

If  under  sentence  of  transportation 
or  penal   servitude    for    life,    or 
transportation,    imprisonment   or 
penal   sei-vitude  for  10  years  or 
upwards. 

Ditto       

Ditto       

If  under  sentence  of  imprisonment 
for  less  than   10  years ;  or  law- 
fully committed  to  custody. 

Ditto       

Ditto       

223 

Escape     from     confinement    negli- 
gently suffered  by  a  public  ser- 
vant. 

Ditto        

Summons 
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Whether 
bailable 
or  not. 


Bailable 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Not      bail- 
able. 


Ditto 


Bailable  ... 


Ditto 


Whether 
compound- 
able  or 
not. 


Not     com- 
pouudable. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Punishment  under  the 
Indian  Penal  Code. 


Imprisonmnnt  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  7  years,  or 
fine,  or  both. 


Ditto   ... 


Imprisonment  of  either  de- 
scription for  7  years,  with 
or  without  fine. 


Imprisonment  of  either  de- 
scription for  3  years,  with 
or  without  fine. 


Imprisonment  of  either  de- 
scription for  2  years,  with 
or  withont  fine. 

Transportation  for  life,  or 
imprisonment  of  either 
description  for  14  years, 
with  or  without  fine. 


Imprisonment  of  either  de- 
scription for  7  years,  with 
or  without  fine. 


Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 


Simple  imprisonment  for  2 
years,  or  fine,  or  both. 


By  what  Court 
triable. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 


Court  of  Session. 


Ditto. 


Ditto. 


Ditto. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Court  of  Session. 


Ditto. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 
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05 


224 


225 


225A 


225B 


226 


227 


Offence. 


Resistance  or  obstruction  by  a  person 
to  his  lawful  apprehension. 

Resistance  or  obstruction  to  the 
lawful  apprehension  of  another 
person,  or  rescuing  him  from  law- 
ful custody. 

If  charged  with  an  offence  punish- 
able with  transportation  for  life, 
or  imprisonment  for  10  years. 

If  charged  with  a  capital  offence  . . . 


If  the  person  is  sentenced  to  trans- 
portation for  life,  or  to  transpor- 
tation, penal  servitude  or  impris- 
onment for  10  years  or  upwards. 

If  under  sentence  of  death 


Omission  to  apprehend  or  suffer- 
ance of  escape,  on  part  of  public 
servant  in  cases  not  otherwise 
provided  for — 

(a)  in  case  of  intentional  omission  or 
sufferance. 


(h)  in  case  of  negligent  omission  or 
sufferance. 


Resistance  or  obstruction  to  lawful 
apprehension,  or  escape  or  rescue, 
in  cases  not  otherwise  provided 
for. 

Unlawful  return  from  transporta- 
tion. 


Violation  of  condition  of  remission 
of  punishment. 


Whether  the 

police  may 

arrest  without 

warrant  or  not. 


May  arrest  vrith- 
out  warrant. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Shall    not    arrest 
without  warrant. 


Ditto 


May  arrest  withon  t 
wan-ant. 


Ditto 


Shall    not    arrest 
without  warrant. 


4 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 


Warrant 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Summons 


Warrant 


Ditto 


Summons 
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Whtiher 
bailable 
or  not. 


Bailable 


Ditto 


Not      bail- 
able. 


Ditto 


Ditto 


Ditto 


Bailable 


Ditto 


Ditto 


Not     bail- 
able. 


Ditto 


Whether 
compound- 
able  or 
not. 


Not      com- 
poundable. 

Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Punishment  under  the 
Indian  Penal  Code. 


Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Ditto  


Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 


Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Ditto  


Transportation  for  life,  or 
imprisonment  of  either  de- 
scription for  10  years,  and 
fine. 


Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Simple  imprisonment  for 
two  years,  or  fine,  or  both. 

Imprisonment  of  either  de- 
scription for  6  months,  or 
fine,  or  both. 

Transportation  for  life,  and 
fine  and  rigorous  impris- 
onment for  3  years  before 
transportation. 

Punishment  of  original  sen- 
tence, or,  if  part  of  the 
punishment  has  been  un- 
dergone, the  residue. 


By  what  Court 
triable. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Court  of  Session. 


Ditto. 


Ditto. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class  *. 

Ditto\ 


Court  of  Session. 


The  Court  by  which  the 
original  offence  was 
triable. 
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228 


229 


Offence. 


Intentional  insult  or  interruption 
to  a  public  servant  sitting  in  any 
stage  of  a  judicial  proceeding. 

Personation  of  a  juror  or  assessor  . . . 


Whether  the 

police  may 

arrest  without 

warrant  or  not. 


Shall    not    arrest 
without  warrant. 


Ditto 


4 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

Summons 


Ditto 


Chafteb 
XII. 


CHAPTER  XII.— OFFENCES    RELATING 


231 


232 


233 


234 


235 


236 


237 


238 


Counterfeiting,   or  performing  any  [  May  arrest   with- 
part  of  the  process  of  counter-  {     out  warrant, 
feiting,  coin. 


Counterfeiting,  or  performing  any 
part  of  the  process  of  counter- 
feiting, the  Queen's  coin. 


Making,  buying  or  selling  instru- 
ment for  the  purpose  of  counter- 
feiting coin. 


Making,  buying  or  selling  instru- 
ment for  the  purpose  of  counter- 
feiting the  Queen's  coin. 


Possession  of  instnmient  or  mate- 
rial for  the  purpose  of  using  the 
same  for  counterfeiting  coin. 

If  Queen's  coin        


Abetting  in  British  India  the  coun 
terfeiting  out  of  British  India  of 


Import  or  export  of  counterfeit  coin, 
knowing  the  same  to  be  counter- 
feit. 


Import  or  export  of  counterfeits 
of  the  Queen's  coin,  knowing  the 
same  to  be  counterfeit. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Warrant , 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 
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Whether 
bailable 
or  not. 


Bailable  ... 


Ditto 


Whether 
compound- 
able  or 
not. 


Not      com- 
poundable. 


Ditto 


Punishment  under  the 
Indian  Penal  Code. 


Simple  impriBonment  for 
6  months,  or  fine  of  1,000 
rupees,  or  both. 

Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 


By  what  Court 
triable. 


The  Coni-t  in  which  the 
ofience  is  committed, 
subject  to  the  provisions 
of  Chapter  XXXV. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
class. 


TO  COIN    AND  GOVERNMENT  STAMPS. 


Not      bail- 
able. 

Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Not      com- 
poundable. 

Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Transportation  for  life,  or 
imprisonment  of  either 
description  for  10  years, 
and  fine. 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 


Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 


Imprisonment  of  either  de- 
scription for  10  years 
and  fine. 

The  punishment  provided 
for  abetting  the  counter- 
feiting of  such  coin  within 
British  India. 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 


Transportation  for  life,  or 
imprisonment  of  either 
description  for  10  years 
and  fine. 


Court  of  Session. 


Ditto. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Court  of  Session. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Court  of  Session. 


Ditto. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Court  of  Session. 
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Chapteb 
XII 

s 

0 

1 

Offence. 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

239 

Having  any  counterfeit  coin  known 
to  be  such  when  it  came  into  pos- 
session,  and   delivering  etc.   the 
same  to  any  person. 

May  arrest  with- 
out warrant. 

"Warrant 

240 

The  same  with  respect  to  the  Queen's 
coin. 

Ditto        

Ditto       

241 

Knowingly    delivering    to   another 
any  counterfeit  coin  as  genuine 
which,  when  first  possessed,  the 
deliverer    did    not    know    to  be 
counterfeit. 

Ditto       

Ditto       

242 

Possession  of  counterfeit  coin  by  a 
person  who  knew  it  to  be  counter- 
feit when  he  became   possessed 
thereof. 

Ditto        

Ditto       

243 

Possession   of    Queen's   coin    by   a 
person  who  knew  it  to  be  counter- 
feit when   he  became  possessed 
thereof. 

Ditto        

Ditto        

244 

Person  employed  in  a  Mint  causing 
coin  to  be  of  a  different  weight  or 
composition  from   that   fixed  by 
law. 

Ditto        

Ditto       

245 

Unlawfully  taking  from  a  Mint  any 
coining  instrument. 

Ditto        

Ditto       

246 

Fraudulently  diminishing  the  weight 
or  altering  the  composition  of  any 
coin. 

Ditto        

Ditto       

247 

Fraudulently  diminishing  the  weight 
or  altering  the  composition  of  the 
Queen's  coin. 

Ditto       

Ditto       

248 

Altering  appearance  of  any  coin  with 
intent  that  it  shall  pass  as  a  coin 
of  a  difi"erent  description. 

Ditto        

Ditto       

249 

Altering  appearance  of  the  Queen's 
coin  with  intent  that  it  shall  pass 
as  a  coin  of  a  difierent  description. 

Ditto       

Ditto        

250 

Delivery  to  another  of  coin  possessed 
with   the  knowledge  that    it   is 
altered. 

Ditto       

Ditto       

251 

Delivery  of  Queen's  coin  possessed 
with   the   knowledge  that   it    is 
altered. 

Ditto       

Ditto       
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Whether 
compound- 
able  or 
not. 


Not      com- 
poundable. 


Ditto 


.    Ditto 


Ditto 


Ditto 

Ditto 

Ditto 
Ditto 

Ditto 
Ditto 
Ditto 
Ditto 
...   Ditto 


Punishment  under  the 
Indian  Penal  Code. 


8 

Schedule 

II 

continued. 

By  what  Court 

■   ♦♦  ■ 

triable. 

Chapter 

XII 

continued. 

Imprisonment  of  either  de- 
scription for  5  years  and 
fine. 


Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  2  years,  or 
fine  of  ten  times  the  value 
of  the  coin  counterfeited, 
or  both. 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 


Imprisonment  of  either  de 
scription  for  7  years  and 
fine. 


Ditto 


Ditto 


Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 


Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  5  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  fii-st 
class. 

Ditto. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 


Ditto. 


Court  of  Session. 


Ditto. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 
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Chapter 

XII 

a 
•2 

Offence. 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

352 

Possession    of   altered    coin    by   a 
person  who  knew  it  to  be  altered 
when  he  became  possessed  thereof. 

May  arrest  with- 
out warrant. 

Warrant 

253 

Possession  of    Queen's   coin    by   a 
person  who  knew  it  to  be  altered 
when  he  became  possessed  thereof. 

Ditto        

Ditto       

254 

Delivery    to    another    of    coin    as 
genuine  which,  when   first   pos- 
sessed, the  deliverer  did  not  know 
to  be  altered. 

Ditto        

Ditto       

255 

Coimterfeiting  a  Government  stamp. 

Ditto        

Ditto       

256 

Having  possession  of  an  instrument 
or   material   for  the  purpose   of 
counterfeiting      a      Government 
stamp. 

Ditto       

Ditto       

257 

Making,  buying  or  selling  instru- 
ment for  the  purpose  of  counter- 
feiting a  Government  stamp. 

Ditto       

Ditto       

258 

Sale     of    counterfeit    Government 
stamp. 

Ditto        

Ditto       

259 

Having  possession  of  a  counterfeit 
Government  stamp. 

Ditto       

Ditto       

260 

Using    as    genuine  a  Government 
stamp  known  to  be  counterfeit. 

Ditto       

Ditto       

261 

Effacing  any  writing  from  a  sub- 
stance    bearing    a    Government 
stamp,  or  removing  from  a  docu- 
ment a  stamp  used  for  it  with 
intent  to  cause  loss  to  Govern- 
ment. 

Ditto       

Ditto       

262 

Using  a  Government  stamp  known 
to  have  been  before  used. 

Ditto       

Ditto       

263 

Erasure  of  mark  denoting  that  stamp 
has  been  used. 

Ditto       

Ditto       , 

I   tf 
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5 

6 

7 

8 

Whether 
bailable 
or  not. 

Whether 
compound- 
able  or 
not. 

Punishment  under  the 
Indian  Penal  Code. 

By  what  Court 
triable. 

Not      bail- 
able. 

Not     com- 
poundable. 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto 
Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  5  years  and 
fine. 

Ditto. 

Ditto 

Imprisonment  of  either  de- 
scription for  2  years,  or 
fine  of  ten  times  the  value 
of  the  coin. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Bailable  ... 

Ditto 

Transportation  for  life,   or 
imprisonment    of    either 
description  for  10  years, 
and  fine. 

Court  of  Session. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Ditto. 

Ditto 

Ditto 

Ditto           

Ditto. 

Ditto 

Ditto 

Ditto           

Ditto. 

Ditto 

Ditto 

Ditto           

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  7  yeai"8,  or 
fine,  or  both. 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  a  years,  or 
fine,  or  both. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 
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CHAFrER  XIII.— OFFENCES  RELATING 


264 

265 
266 
267 


Offence. 


Fraudulent  use  of  false  instrument 
for  weighing. 

Fraudulent  use  of  false  weight  or 
measure. 

Being  in  possession  of  false  weights 
or  measures  for  fraudulent  use. 

Making  or  selling  false  weights  or 
measures  for  fraudulent  -use. 


Whether  the 

police  may 

arrest  without 

warrant  or  not. 


Shall    not    arrest 
without  warrant. 

Ditto        

Ditto        

Ditto        


4 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 


Summons 

Ditto 
Ditto 
Ditto 


Chapteb 
XIV. 


CHAPTER   XrV.— OFFENCES  AFFECTING   THE  PUBLIC 


369 
270 
271 
273 

273 
274 

275 
276 


Negligently  doing  any  act  known  to   May  arrest   with- 
be  likely  to  spread  infection  of  any       out  warrant, 
disease  dangerous  to  life. 

Malignantly  doing  any  act  known   Ditto 
to  be  likely  to  spread  infection  of 
any  disease  dangerous  to  life.  I 

Knowingly  disobeying  any  quaran-  \  Shall    not     arrest 
tine  rule.  without  warrant. 


Adulterating  food  or  drink  intended   Ditto 
for  sale,  so  as  to  make  the  same 
noxious. 

Selling  any  food  or  drink  as  food  and  '  Ditto 
drink  knowing   the  same  to  be 
noxious. 

Adulterating  any  drug  or  medical   Ditto 
preparation  intended  for  sale  so 
as   to   lessen   its   efficacy,   or  to 
change  its  operation,  or  to  make 
it  noxious. 

Offering  for  sale  or  issuing  from  a   Ditto 
dispensary  any  drug  or  medical 
preparation  known  to  have  been 
adulterated. 

Knowingly  selling  or  issuing  from  a   Ditto 
dispensary  any  drug   or  medical  i 
preparation  as  a  different  drug  or 
medical  preparation. 


Summons 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


TABULAR  STATEMENT  OP  OFFENCES. 


301 


TO   WEIGHTS   AND   MEASURES. 


Whether 
bailable 
or  not. 


Bailable 

Ditto 
Ditto 
Ditto 


Whether 
compound- 
able  or 
not. 


Not     com- 
poundable. 

Ditto 

Ditto 

Ditto 


Punishment  under  the 
Indian  Penal  Code. 


what  Court 
triable. 


Schedule 

II 
continued. 

Chapter 
XIII. 


Imprisonment  of  either  de- 
scription for  I  year,  or 
fine,  or  both. 

Ditto  


Ditto 
Ditto 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto. 


Ditto. 
.   Ditto. 


HEALTH,  SAFETY,  CONVENIENCE,  DECENCY  AND  MORALS. 


Bailable  .. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Not      com- 
poundable. 

Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto        ...   Ditto 


Imprisonment  of  either  de- 
scription for  6  months,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  6  months,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  6  months,  or 
fine  of  1,000  rupees,  or 
both. 

Ditto  


Ditto 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Chapter 
XIV. 


Ditto 


Ditto 


Ditto 


Ditto. 
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277 

Offence. 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

Whether         \ 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

Defiling  the  water  of  a  public  spring 
or  reservoir. 

May  arrest  with- 
out warrant. 

Summons 

278 

Making    atmosphere    noxious     to 
health. 

Shall    not    arrest 
without  warrant. 

Ditto       

279 

Driving  or  riding  on  a  public  way  so 
rashly  or  negligently  as  to   en- 
danger human  life,  etc. 

May   arrest  with- 
out warrant. 

Ditto        

280 

Navigating  any  vessel  so  rashly  or 
negligently  as  to  endanger  human 
life,  etc. 

Ditto       

Ditto       

281 

Exhibition  of  a  false  light,  mark  or 
buoy. 

Ditto        

Warrant 

282 

Conveying  for  hire  any  person  by 
water,  in  a  vessel  in  such  a  state, 
or  so  loaded,  as  to  endanger  his 
life. 

Ditto       

Summons            .., 

283 

Causing  danger,  obstruction  or  injury 
in  any  public  way  or  line  of  navi- 
gation. 

Ditto       

Ditto        

284 

Dealing  with   any  poisonous   sub- 
stance so  as  to  endanger  human 
life,  etc. 

Shall    not    arrest 
without  warrant. 

Ditto        

385 

Dealing  with  fire  or  any  combustible 
matter  so  as  to  endanger  human 
life,  etc. 

May  arrest   with- 
out warrant. 

Ditto        

286 

So  dealing  with  any  explosive  sub- 
stance. 

Ditto        

Ditto       

287 

So  dealing  with  any  machinery    . . . 

Shall    not     arrest 
without  warrant. 

Ditto       

288 

A  person  omitting  to  guard  against 
probable  danger  to  human  life  by 
the  fall    of    any  building    over 
which  he  has  a  right  entitling  him 
to  pull  it  down  or  repair  it. 

Ditto       

Ditto        

289 

A  person  omitting  to  take  order  with 
any  animal  in  his  possession,  so  as 
to  guard  against  danger  to  human 
life,    or   of   grievous   hurt,   from 
such  animal. 

May   arrest  with- 
out warrant. 

Ditto       
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5 

6 

7 

8 

Whether 
bailable 
or  not. 

Whether 
compound- 
able  or 
not. 

Punishment  under  the 
Indian  Penal  Code. 

Bi/  what  Court 
triable. 

Bailable  ... 

Not      com- 
poimdable. 

Imprisonment  of  either  de- 
scription for    3    months, 
or  fine  of  500  rupees,  or 
both. 

Any  Magistrate. 

Ditto 

Ditto 

Fine  of  500  rupees 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription  for  6    months, 
or  fine  of  1,000  rupees,  or 
both. 

Ditto. 

Ditto 

Ditto 

Ditto           

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  7  years,  or 
fine,  or  both. 

Court  of  Session. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  6  months,  or 
fine  of   1,000  rupees,   or 
both. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto 

Ditto 

Fine  of  200  rupees. 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  6  months,  or 
fine  of   1,000  rupees,  or 
both. 

Ditto. 

Ditto 

Ditto 

Ditto           

Any  Magistrate. 

Ditto 

Ditto 

Ditto           

Ditto. 

Ditto 

Ditto 

Ditto           

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto 

Ditto 

Ditto           

Ditto. 

Ditto 

Ditto 

Ditto           

Any  Magistrate. 
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Chapter 

XIV 
continued. 


00 

290 
291 

292 

293 
294 

294i 


Offence. 


Committing  a  public  nuisance 

Continuance   of  nuisance  after  in- 
junction to  discontinue. 

Sale  etc.  of  obscene  books,  etc. 


Having  in  possession  obscene  book 
etc.  for  sale  or  exhibition. 

Obscene  souga 

Keeping  a  lottery  office      


Publishing    proposals    relating     to 
lotteries. 


Whether  the 

'police  may 

arrest  without 

warrant  or  not. 


Shall     not     arrest 
without  warrant. 

May  arrest   with- 
out warrant. 


Ditto 


Ditto 


Ditto       

Shall     not     arrest 
without  warrant. 


Ditto 


4 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance^ 


Summons 
Ditto 

Warrant . , 

Ditto 

Ditto 
Summons 

Ditto 


Chapter 
XV. 


CHAPTER  XV.— OFFENCE.' 


295 


296 


297 


Destroying,  damaging,  or  defiling  a 
place  of  worship  or  sacred  object 
with  intent  to  insult  the  religion 
of  any  class  of  persons. 

Causing  a  disturbance  to  an  assembly 
engaged  in  religious  worship. 


Trespassing  in  place  of  worship  or 
sepulchre,  disturbing  funeral,  with 
intention  to  wound  the  feelings  or 
to  insult  the  religion  of  any  person, 
or  offering  indignity  to  a  human 
corpse. 

Uttering  any  word  or  making  any 
sound  in  the  hearing,  or  making 
any  gesture,  or  placing  any  object 
in  the  sight,  of  any  person,  with 
intention  to  wound  his  religious 
feeling. 


May  arrest  with- 
out warrant. 


Ditto 


Ditto 


Shall     not    arrest 
without  warrant. 


Summons 


Ditto 


Ditto 


Ditto 


TABULAR    STATEMENT    OF    OFFENCES. 


305 


Whether 
bailable 
or  not. 


Bailable  ... 
Ditto 

Ditto 

Ditto 

Ditto 
Ditto 

Ditto 


Whether 
compound- 
able  or 
not. 


Punishment  under  the 
Indian  Penal  Code. 


Not      com-   Fine  of  200  rupees 
poundable. 


Ditto 
Ditto 

Ditto 

Ditto 
Ditto 

Ditto 


Simple  imprisomnent  for  6 
months,  or  fine,  or  both. 


Imprisonment  of  either  de- 
scription for  3  months,  or 
fine,  or  both. 

Ditto  


Ditto  

Imprisonment  of  either  de- 
scription for  6  months,  or 
fine,  or  both. 

Fine  of  1,000  rupees 


By  what  Court 
triable. 


Any  Magistrate. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto. 


Ditto. 

Ditto. 

Any  Magistrate. 

Ditto. 


RELATING  TO   RELIGION. 


Bailable 


Ditto 


Ditto 


Ditto 


Not      com- 
poundable. 


Ditto 


Ditto 


Compound- 
able. 


Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 


Imprisonment  of  either  de- 
scription for  I  year,  or 
fine,  or  both. 

Ditto  


Ditto 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 


Ditto. 


Schedule 

II 
continued. 

Chaptkb 

XIV 
continued. 


Chapter 
XV. 


Ditto. 


Ditto. 
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Schedule 

II 
continued. 

— w — 
Chaptee 

XVI. 


CHAPTER  XVI.— OFFENCES 
Of  Offences 


CQ 


302 


303 


Offence. 


Murder 


Murder  by  a  person  under  sentence   Ditto 
of  transportation  for  life. 


Whether  the 

police  may 

arrest  without 

warrant  or  not. 


May  arrest  with- 
out warrant. 


304  Culpable  homicide  not  amounting  to 
murder,  if  act  by  which  the  death 
is  caused  is  done  with  intention  of 
causing  death,  etc. 

If  act  is  done  with  knowledge  that 
it  is  likely  to  cause  death,  but 
without  any  intention  to  cause 
death,  etc. 


304  A 


305 


306 


307 


308 


309 


311 


Causing  death  by  rash  or  negligent 
act. 


Abetment  of  suicide  committed  by  a 
child,  or  insane  or  delirious  person, 
or  an  idiot,  or  a  person  intojri- 
cated. 

Abetting  the  commission  of  suicide 


Attempt  to  murder  ... 

If  such  act  cause  hurt  to  any  person 


Attempt  by  life-convict  to  mtirder, 
if  hurt  is  caused. 

Attempt  to  commit  culpable  homi- 
cide. 


If  such  act  cause  hurt  to  any  person 


Ditto 
Ditto 
Ditto 
Ditto 

Ditto 

Ditto 
Ditto 

Ditto 

Ditto 

Ditto 


Attempt  to  comjnit  suicide  ...    Ditto 


Ditto 


ing  a  thug 


Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 


Warrant  ... 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 
Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 
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AFFECTING  THE   HUMAN  BODY. 
affecting  Life. 


Whether 
bailable 
or  not. 


Not      bail- 
able. 

Ditto 
Ditto 

Ditto 

Bailable  ... 


Not      bail- 
able. 


Whether 
compound- 
able  or 
not. 


Ditto 


Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Bailable  ... 

Ditto 

Ditto 


Ditto 


Not      bail- 
able. 


Not      com- 
poundable. 

Ditto 
Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Punishment  under  the 
Indian  Penal  Code. 


By  lohat  Court 
triable. 


Death,  or  transportation  for 
life,  and  fine. 

Death  


Transportation  for  life,  or 
imprisonment  of  either  de- 
scription for  10  years,  and 
fine. 

Imprisonment  of  either  de- 
scription for  10  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Death,  or  transportation  for 
life,  or  imprisonment  for 
10  years,  and  fine. 


Imprisonment  of  either  de-   Ditto, 
scription  for  10  years  and 
fine 


Court  of  Session. 

Ditto. 

Ditto. 

Ditto. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Court  of  Session. 


Schedule 

II 
continued. 

•   ♦> 
Chapteb 

XVT. 


Ditto  

Transportation  for  life,  or  as 
above. 

Death,  or  as  above 


Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  7  years,  or 
fine,  or  both. 

Simple  imprisonment  for  I 
year,  or  fine,  or  both. 

Transportation  for  life  and 
fine. 

X  % 


Ditto^ 
Ditto. 

Ditto. 

Ditto. 

Ditto. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Court  of  Session. 
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Of  the  Causing  of  Miscarriage  ;  of  Injuries  to  Unborn  Children ; 

continued. 

I 

8 
312 

2 

Offence. 

3 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

4, 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

Chapter 

XVI 
continued. 

Causing  miscarriage             

Shall     not     arrest 
without  warrant. 

Warrant 

If  the  woman  be  quick  with  child... 

Ditto        

Ditto        

313 

Causing  miscarriage  without  woman's 
consent. 

Ditto        

Ditto        

314 

Death  caused  by  an  act  done  with 
intent  to  cause  miscarriage. 

Ditto        

Ditto        

If  act  done  without  woman's  consent 

Ditto        

Ditto 

315 

Act  done  with  intent  to  prevent  a 
child  being  born  alive,  or  to  cause 
it  to  die  after  its  birth. 

Ditto        

Ditto        

316 

Causing  death   of  a  quick   unborn 
child  by  an  act  amounting  to  cul- 
pable homicide. 

Ditto        

Ditto        

317 

Exposure  of  a  child  under  1 2  years 
of  age  by  parent  or  person  having 
care  of  it,  with  intention  of  wholly 
abandoning  it. 

May  arrest   with- 
out warrant. 

Ditto        

318 

Concealment  of  birth  by  secret  dis- 
posal of  dead  body. 

Ditto        

Ditto        

Of  Surt. 

323 

Voluntarily  causing  hurt     

Shall     not    arrest 
without  warrant. 

Summons 

324 

Voluntarily  causing  hurt  by  danger- 
ous weapons  or  means. 

May   arrest   with- 
out warrant. 

Ditto        
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of  the  Exposure  of  Infants  ;  and  of  the  Concealment  of  Births. 

5 

6 

7 

8 

Whether 
bailable 
or  not. 

Whether 

compoundable 

or  not. 

Punishmevt  under  the 
Indian  Penal  Code. 

By  what  Court 
triable. 

Bailable  ... 

Not  compound- 
able. 

Imprisonment  of  either  de- 
scription for   3   years,  or 
fine,  or  both. 

Court  of  Session. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Ditto, 

Not      bail- 
able. 

Ditto 

Transportation   for   life,   or 
imprisonment     of    either 
description    for   10  years 
and  fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 

Ditto. 

Ditto 

Ditto 

Transportation  for  life,   or 
as  above. 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  10  years,  or 
fine,  or  both. 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 

Ditto. 

Bailable  ... 

Ditto 

Imprisonment  of  either  de- 
scription  for  7  years,  or 
fine,  or  both. 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  2    years,  or 
fine,  or  both. 

Court  of  Session,  Pre- 
sidency Magistrate 
or  Magistrate  of  the 
first  or  second  class. 

Of  Hurt. 

Bailable  ... 

Compoundable. 

Imprisonment  of  either  de- 
scription  for    I    year,    or 
fine  of  1,000   rupees,  or 
both. 

Any  Magistrate. 

Ditto 

Compoundable 
when  permis- 
sion is  given 
by  the  Court 
before  which 

Imprisonment  of  either  de- 
scription for   3  years,  or 
fine,  or  both. 

Court  of  Session,  Pre- 
sidency Magistrate 
or  Magistrate  of  the 
first  or  second  class. 

a  prosecution 
is  pending. 
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325 


326 


337 


328 


329 


330 


331 


332 


333 


334 


335 


Offence. 


Voluntarily  causing  grievous  hurt 


Voluntarily   causing  grievous  hurt 
by  dangerous  weapons  or  means. 


Voluntarily  causing  hurt  to  extort 
property  or  a  valuable  security,  or 
to  constrain  to  do  anything  which 
is  illegal  or  which  may  facilitate 
the  commission  of  an  oflFence. 

Administering  stupefying  drug  with 
intent  to  cause  hurt,  etc. 

Voluntarily  causing  grievous  hurt  to 
extort  property  or  a' valuable  se- 
curity, or  to  constrain  to  do  any- 
thing which  is  illegal,  or  which 
may  facilitate  the  commission  of 
an  oflFence. 

Voluntarily  causing  hurt  to  extort 
confession  or  information,  or  to 
compel  restoration  of  property,  etc. 

Voluntarily  causing  grievous  hurt 
to  extort  confession  or  information, 
orto  compel  restoration  of  property, 
etc. 

Voluntarily  causing  hurt  to  deter 
public  servant  from  his  duty. 


Voluntarily  causing  grievous  hurt  to 
deter  public  servant  from  his  duty. 

Voluntarily  causing  hurt  on  grave 
and  sudden  provocation,  not  in- 
tending to  hurt  any  other  than  the 
person  who  gave  the  provocation. 

Causing  grievous  hurt  on  grave  and 
sudden  provocation,  not  intending 
to  hurt  any  other  than  the  person 
who  gave  the  provocation. 


Whether  the 

police  may 

arrest  without 

warrant  or  not. 


May  arrest  with- 
out warrant. 


Ditto 


4 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Shall     not     arrest 
without  warrant. 


May  arrest  with- 
out warrant. 


Summons 
Ditto 
Warrant . . . 

Ditto 
Ditto 

Ditto 
Ditto 

Ditto 

Ditto 
Summons 

Ditto 
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Whether 
bailable 
or  not. 


Bailable. 


Not      bail- 
able. 


Ditto 

Ditto 
Ditto 

Bailable 


Not      bail- 
able. 


Bailable  ... 


Not      bail- 
able. 

Bailable  ... 


Ditto 


Whether 

convpoundable 

or  not. 


Not  compound- 
able. 


Ditto 

Ditto 

Ditto... 
Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Compoundable. 


Compoundable 
when  permis- 
sion ia  given 
by  the  Court 
before  which 
a  prosecution 
is  pending. 


Punishment  under  the 
Indian  Penal  Code. 


Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Transportation  for  life,  or 
imprisonment  of  either 
description  for  10  years 
and  fine. 

Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 


Ditto 


Transportation  for  lif»,  or 
imprisonment  of  either 
description  for  10  years 
and  fine. 


Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  I  month,  or 
fine  of  500  rupees,  or  both. 


Imprisonment  of  either  de- 
scription for  4  years,  01 
fine  of  3,000  rupees,  01 
both. 


By  what  Court 
triable. 


Court  of  Session,  Pre- 
sidency Magistrate 
or  Magistrate  of  the 
first  or  second  class. 

Court  of  Session,  Pre- 
sidency Magistrate 
or  Magistrate  of  the 
first  class. 

Court  of  Session. 


Ditto. 
Ditto. 

Ditto. 
Ditto. 


Court  of  Session,  Pre- 
sidency Magistrate 
or  Magistrate  of  the 
first  class. 

Court  of  Session. 


Any  Magistrate. 


Court  of  Session,  Pre- 
sidency Magistrate 
or  Magistrate  of  the 
first  or  second  class. 
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I 

1 

337 

338 

2 
Offence. 

3 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

4 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

Doing    any    act    which    endangers 
human  life  or  the  personal  safety 
of  others. 

Causing  hurt  by  an  act  which  en- 
dangers human  life,  etc. 

Causing  grievous  hurt   by   an    act 
which  endangers  human  life,  etc. 

May  arrest  with- 
out warrant. 

Ditto        

Ditto        

Summons 

Ditto        

Ditto       

0/  Wrongful  Restraint 

341 
342 

343 
344 

345 

346 
347 

348 

Wrongfully  restraining  any  person 
Wrongfully  confining  any  person  . . . 

Wrongfully  confining   for   three  or 
more  daya. 

Wrongfully  confining  for  ten  or  more 
days. 

Keeping    any  person   in    wrongful 
confinement,  knowing  that  a  writ 
has  been  issued  for  his  liberation. 

Wrongful  confinement  in  secret     ... 

Wrongful  confinement  for  the  pur- 
pose of  extorting  property,  or  con- 
straining to  an  illegal  act,  etc. 

Wrongful  confinement  for  the  pur- 
pose   of  extorting  confession    or 
information,  or  of  compelling  re- 
storation of  property,  etc. 

May  arrest   with- 
out warrant. 

Ditto       

Ditto        

Ditto        

Shall    not     arrest 
without  warrant. 

May  arrest  with- 
out warrant. 

Ditto        

Ditto        

Summons 

Ditto        

Ditto       

Ditto        

Ditto        

Ditto        

Ditto        

Ditto        

i 
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5 

6 

7 

8 

Whether 
bailable 
or  not. 

Whether 

compoundable 

or  not. 

Punishment  under  the 
Indian  Fenal  Code. 

By  what  Court 
triable. 

Bailable  ... 

Not  compound- 
able. 

Imprisonment      of      either 
description  for  3  months, 
or  fine  of  250  rupees,  or 
both. 

Any  Magistrate. 

Ditto 

Compoundable 
when  permis- 
sion is  given 
by  the  Court 
before   which 
a  prosecution 
is  pending. 

Imprisonment      of      either 
description  for  6  months, 
or  fine  of  500  rupees,  or 
both. 

Presidency  Magistrate 
or  Magistrate  of  the 
first  or  second  class. 

Ditto 

Ditto 

Imprisonment      of      either 
description    for   2    years, 
or  fine  of  1,000  rupees,  or 
both. 

Ditto. 

and  Wronffj 

ful  Confinement. 

Bailable  ... 

Compoundable. 

Simple     imprisonment     for 
I   month,   or  fine  of  500 
rupees,  or  both. 

Any  Magistrate. 

Ditto 

Ditto 

Imprisonment      of      either 
description  for  i  year,  or 
fine  of  1,000   rupees,   or 
both. 

Presidency  Magistrate 
or  Magistrate  of  the 
first  or  second  class. 

Ditto 

Not  compound- 
able. 

Imprisonment      of     either 
description    for    2    years 
and  fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 

Court  of  Session,  Pre- 
sidency Magistrate 
or  Magistrate  of  the 
first  or  second  class. 

Ditto 

Ditto 

Imprisonment      of     either 
description   for    2    years, 
in  addition  to   imprison- 
ment   under    any    other 
section. 

Ditto. 

Ditto 

Ditto 

Ditto           

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 

Ditto. 

Ditto 

Ditto 

Ditto           

Court  of  Session,  Pre- 
sidency Magistrate 
or  Magistrate  of  the 
first  class. 
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Schedule 
II 

Of  Criminal 

continued. 

I 

a 

o 

.^ 

2 
OJ'ence. 

3 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

3 

Chapter 

XVI 
continued. 

yyhether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

Assault   or    use   of   criminal    force 
otherwise  than  on  grave  provoca- 
tion. 

Shall    not     arrest 
without  warrant. 

Summons 

353 

Assault  or  use  of  criminal  force  to 
deter  a  public  servant  from  dis- 
charge of  his  duty. 

May  arrest  with- 
out warrant. 

Warrant 

354 

Assault  or  use  of  ciiminal  force  to  a 
woman  with  intent  to  outrage  her 
modesty. 

Ditto        

Ditto        

355 

Assault  or  criminal  force  with  intent 
to  dishonour  a  person,  otherwise 
than  on  grave  and  sudden  provo- 
cation. 

Shall    not     arrest 
without  warrant. 

Summons 

356 

Assault  or  criminal  force  in  attempt 
to  commit  theft  of  property  worn 
or  carried  by  a  person. 

May  arrest  vnth- 
out  waiTant. 

"Warrant 

357 

Assault  or  use  of  criminal  force  in 
attempt  wi'ongfully  to  confine  a 
person. 

Ditto       

Ditto        

358 

Assault  or  use  of  criminal  force  on 
grave  and  sudden  provocation. 

Shall    not     arrest 
without  warrant. 

Summons 

Of  Kidnapping,  Abduction, 

363 

Kidnapping  ... 

May  arrest  with- 
out warrant. 

Warrant ... 

364 

Kidnapping  or  abducting  in  order 
to  murder. 

Ditto        

Ditto        

365 

Kidnapping  or  abducting  with   in- 
tent  secretly  and  wrongfully  to 
confine  a  person. 

Ditto        

Ditto        

366 

Kidnapping  or  abducting  a  woman 
to  compel  her  marriage  or  to  cause 
her  defilement,  etc. 

Ditto        

Ditto        

' 

367 

Kidnapping  or  abducting  in  order 
to   subject  a  person  to  grievous 
hurt,  slavery,  etc. 

Ditto        

Ditto       
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Force  and  Assault. 

5 

6 

7 

8 

Whether 
bailable 
or  not. 

Whether 
compound- 
able  or 
not. 

Punishment  under  the 
Indian  Penal  Code. 

By  what  Court 
triable. 

Bailable  ... 

Compoiind- 
able. 

Imprisonment  of  either  de- 
scription   for   3   months, 
or  fine  of  500  rupees,  or 
both. 

Any  Magistrate. 

Ditto 

Not      com- 
poundable. 

Imprisonment  of  either  de- 
scription for  2  years,   or 
fine,  or  both. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto 

Ditto 

Ditto           

Ditto. 

Ditto 

Compound- 
able. 

Ditto           

Ditto. 

Not      bail- 
able. 

Not      com- 
poundable. 

Ditto           

Any  Magistrate. 

Bailable  ... 

Ditto 

Imprisonment  of  either  de- 
scription for   I   year,    or 
fine  of  1,000   rupees,   or 
both. 

Ditto. 

Ditto 

Compound- 
able. 

Simple  imprisonment  for  i 
month,  or  fine  of  200  ru- 
pees, or  both. 

Ditto. 

Slavery  and  Forced  Labour. 

Not      bail- 
able. 

Not      com- 
poundable. 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto 

Ditto 

Transportation  for  life,  or 
rigorous       imprisonment 
for  10  years  and  fine. 

Court  of  Session. 

Ditto 

Ditto 

Imprisonment     of     either 
description    for    7    years 
and  fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment      of      either 
description   for  10  years 
and  fine. 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 
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I 
••s 

368 

370 
371 

372 

373 
374 

2 
Offence. 

3 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

4 

Whether 

a  wa/rrant  or 

Chapter 
XVI 

ordinarily  issue  in 
the  first  instance. 

Concealing  or  keeping  in   confine- 
ment a  kidnapped  person. 

Kidnapping  or   abducting  a   child 
with  intent  to  take  property  from 
the  person  of  such  child. 

Buying  or  disposing  of  any  person 
as  a  slave. 

Habitual  dealing  in  slaves 

Selling  or  letting  to  hire  a  minor 
for  purposes  of  prostitution,  etc. 

Buying  or  obtaining  possession  of  a 
minor  for  the  same  purposes. 

Unlawful  compulsory  labour 

May  arrest   witli- 
out  warrant. 

Ditto        

Shall     not     arrest 
without  warrant. 

May  arrest  with- 
out warrant. 

Ditto        

Ditto        

Ditto        

Warrant 

Ditto        

Ditto        

Ditto        

Ditto        

Ditto       

Ditto        

Of  Rape. 

i 

1 

376 

Rape 

May   arrest  with- 
out warrant. 

Warrant 

Of  Unnatural  Offences. 

377 

Unnatural  offences  ... 

May  arrest  with- 
out warrant. 

Warrant  ... 

Chapter 
XVII. 

CHAPTER   XVII.— OFFENCES 
Of  Thefts. 

379 
380 

Theft              

Theft  in  a  building,  tent  or  vessel   . 

May  arrest  with- 
out warrant. 

Ditto        

Warrant  ... 
Ditto        
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Whether 
bailable 
or  not. 


Not      bail- 
able. 

Ditto 


Bailable  ... 


Not      bail- 
able. 


Ditto 


Ditto 


Bailable  ...    Compound- 
able. 


Whether 
compound- 
able  or 
not. 


Not      com- 
poundable. 

Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Punishment  under  the 
Indian  Penal  Code. 


Punishment  for  kidnapping 
or  abduction. 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Ditto 


Transportation  for  life,  or 
imprisonment  of  either 
description  for  10  years 
and  fine. 

Imprisonment  of  either 
description  for  10  years 
and  fine. 


Ditto  

Imprisonment  of  either  de- 
scription for  I  year,  or 
6ne,  or  both. 


Bj/  what  Court 
triable. 


Court  of  Session. 


Ditto. 


Ditto. 


Ditto. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto. 


Any  Magistrate. 


Of  Rape. 


Not      bail- 
able. 


Schedule 

II 
continued. 


Chapter 

XVI 

continued. 


Not      com- 
poundable. 


Transportation   for  life,    or  Court  of  Session, 
imprisonment     of    either : 
description  for  10  years, 
and  fine. 


Of  Unnatural  Offences. 


Not      bail- 
able. 


Not      com- 
poundable. 


Transportation  for  life,  or 
imprisonment  of  either 
description  for  10  years, 
and  fine. 


Court  of  Session. 


AGAINST  PROPEETY. 


Of  Theft. 


Not      bail- 
able. 

Ditto 


Not      com- 
poundable. 

Ditto 


Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 


Any  Magistrate . 


Ditto. 


Chapter 
XVII. 
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Schedule 

I 

2 

3 

4 

II 

continued. 

eg 

Offence. 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

Chapteb 
XVII 

381 

Theft  by  clerk  or  servant  of  property 
in  possession   of  master   or   em- 
ployer. 

May   arrest  with- 
out warrant. 

Warrant 

382 

Theft,  preparation  having  been  made 
for  causing  death,  or  hurt,  or  re- 
straint, or  fear  of  death,  or  of  hurt 
or  of  restraint,  in  order  to   the 
committing  of  such  theft  or  to  re- 
tiring after  committing  it,  or  to 
retaining  property  taken  by  it. 

Ditto        

Ditto        

Of  Extortion. 

384 

Extortion      

Shall     not     arrest 
without  warrant. 

Warrant 

385 

Putting  or  attempting  to  put  in  fear 
of  injury,  in  order  to  commit  ex- 
tortion. 

Ditto        

Ditto       

386 

Extortion   by  putting  a  pei-son  in 
fear  of  death  or  grievous  hurt. 

Ditto        

Ditto       

387 

Putting    or    attempting  to    put  a 
person  in  fear  of  death  or  grievous 
hurt,  in  order  to  commit  extortion. 

Ditto        

Ditto       

388 

Extortion  by  threat  of  accusation  of 
an  offence  punishable  with  death, 
transportation  for  life,  or  imprison- 
ment for  10  years. 

Ditto       

Ditto       

If  the  offence  threatened  be  an  un- 
na.tural  offence. 

Ditto       

Ditto       

389 

Putting  a  person  in  fear  of  accusa- 
tion of  offence   punishable  with 
death,  transportation  for  life,  or 
with  imprisonment  for  10  years, 
in  order  to  commit  extortion. 

Ditto       

Ditto       

If  the  offence  be  an  unnatural  offence 

Ditto       I 

Ditto        

Of  Eohhery 

392 

Robbery        

May   arrest    with- 
out warrant. 

Warrant 

\ 
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Whether 
bailable 
or  not. 


Not      bail- 
able. 


Ditto 


Whether 
compound- 
able  or 
not. 


Not      com- 
poundable. 


Ditto 


Punishment  under  the 
Indian  Penal  Code. 


Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 


Rigorous  imprisonment  for 
10  years  and  fine. 


By  what  Court 
triable. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Court  of  Session. 


Of  Extortion. 


Bailable 


Ditto 


Not      bail- 
able. 

Ditto 


Ditto 

Ditto 
Ditto 

Ditto 


Not      com- 
poundable. 


Ditto 


Ditto 
Ditto 
Ditto 

Ditto 
Ditto 

Ditto 


Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 


Transportation  for  life 

Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 


Transportation  for  life 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto. 


Court  of  Session. 


Ditto. 
Ditto. 

Ditto. 
Ditto. 

Ditto. 


and  Dacoity. 


Not      bail- 
able. 


Not      com- 
poundable. 


Rigorous  imprisonment  for 
10  years  and  fine. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 
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II 
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I 

a 

•2 

2 
Offence. 

3 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

4 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

Chaptek 

XVII 
continued. 

If  committed  on  the  high- way  be- 
tween sunset  and  sunrise. 

May  arrest  with- 
out warrant. 

Warrant ... 

393 

Attempt  to  commit  robbery 

Ditto        

Ditto        

394 

Person  voluntarily  causing  hurt  in 
committing  or  attempting  to  com- 
mit robbery,  or  any  other  person 
jointly  concerned  in  such  robbery. 

Ditto        

Ditto        

395 

Dacoity         

Ditto        

Ditto       

396 

Murder  in  dacoity  ... 

Ditto       

Ditto       

397 

Robbery  or  dacoity,  with  attempt  to 
cause  death  or  grievous  hurt. 

Ditto       

Ditto       

398 

Attempt    to    commit    robbery    or 
dacoity  when  armed  with  deadly 
weapon. 

Ditto       

Ditto       

399 

Making     preparation     to     commit 
dacoity. 

Ditto       

Ditto       

400 

Belonging  to  a  gang  of  persons  asso- 
ciated for  the  purpose  of  habit- 
ually committing  dacoity. 

Ditto       

Ditto       

401 

Belonging  to  a  wandering  gang  of 
persons  associated  for  the  purpose 
of  habitually  committing  thefts. 

Ditto       

Ditto       

40a 

Being  one  of  five  or  more  persons 
assembled    for    the     purpose    of 
committing  dacoity. 

Ditto        

Ditto       

Of  Criminal  Mig- 

403 

Dishonest  misappropriation  of  move- 
able property,  or  converting  it  to 
one's  own  use. 

Shall     not    arrest 
without  warrant. 

Warrant 

404 

Dishonest  misappropriation  of  pro- 
perty, knowing  that  it  was  in  pos- 
session of  a  deceased  person  at  his 
death,  and  that  it  has  not  since 
been    in    the    possession   of  any 
person  legally  entitled  to  it. 

Ditto        

Ditto       
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Whether 
bailable 
or  not. 


Ditto 


Ditto 


Whether 
compound- 
able  or 
not. 


Not      com- 
poundable. 


Ditto 


Ditto 

Ditto 

*Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 
Ditto 

Ditto 

Ditto 


Ditto 


Ditto 
Ditto 

Ditto 

Ditto 


Punishment  under  the 
Indian  Penal  Code. 


Rigorous  imprisonment  for  Court   of  Session,  Presi- 


By  what  Court 
triable. 


14  years  and  fine 


Rigorous  imprisonment  for 
7  years  and  fine. 

Transportation  for  life,  or 
rigorous  imprisonment  for 
lo  years,  and  fine. 

Ditto  

Death,  transportation  for 
life,  or  rigorous  imprison- 
ment for  10  years,  and 
fine. 

Rigorous  imprisonment  for 
not  less  than  7  years. 

Ditto  


Rigorous  imprisonment  for 
10  years  and  fine. 

Transportation  for  life,  or 
rigorous  imprisonment  for 
10  years,  and  fine. 

Rigorous  imprisonment  for 
7  years  and  fine. 

Ditto  


dency     Magistrate 
Magistrate  of  the  first 
class. 

Ditto. 


Ditto. 


Court  of  Session. 
Ditto. 


Ditto. 
Ditto. 

Ditto. 
Ditto. 

Ditto. 

Ditto. 


Schedule 

II 
continued. 

Chapteb 
XVII 

continued^ 


appropriation  of  Property. 


Bailable 


Ditto 


Not      com- 
poimdable. 

Ditto 


Imprisonment  of  either  de- 
scription for  1  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 


Any  Magistrate. 


Court   of  Session,  Presi 
dency    Magistrate     or 
Magistrate  of  the  first 
or  second  class. 
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Chapter 
XVII 

I 
a 

o 

405 

2 
Offence. 

3 

Whether  the 

police  may 

arrest  without 

warrant  ar  not. 

4 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

If  by  clerk  or  person  employed  by 
deceased. 

Shall     not    arrest 
without  warrant. 

Warrant 

Of  Criminal 

406 

407 
408 
409 

Criminal  breacb  of  trust     

Criminal  breach  of  trust  by  a  carrier, 
wharfinger,  etc. 

Criminal  breach  of  trust  by  a  clerk 
or  servant. 

Criminal  breach  of  trust  by  public 
servant  or  by  banker,  merchant 
or  agent,  etc. 

May  arrest   with- 
out warrant. 

Ditto       

Ditto        

Shall    not     arrest 
without  warrant. 

Warrant ... 
Ditto 

Ditto       

Ditto        

Of  the  deceiving 

411 

412 
413 

4'4 

Dishonestly   receiving   stolen    pro- 
perty, knowing  it  to  be  stolen. 

Dishonestly  receiving  fctolen    pro- 
perty, knowing   that  it  was  ob- 
tained by  dacoity.    . 

Habitually  dealing  in  stolen  pro- 
perty. 

Assisting  in  concealment  or  disposal 
of  stolen  property,  knowing  it  to 
be  stolen. 

May  arrest  with- 
out warrant. 

Ditto       

Ditto       

Ditto       

Warrant ... 

Ditto        

Ditto       

Ditto        

Of  Cheating. 

417 

Cheating 

Shall    not     arrest 
without  warrant. 

Warrant ... 

1 
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Whether 
bailable 
or  not. 


Bailable  ... 


Whether 
compound- 
able  or 
not. 


Not     com- 
pouudable. 


Punishment  under  the 
Indian  Penal  Code, 


Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 


JBy  what  Court 
triable. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
or  second  class. 


Breach  of  Trust. 


Not      bail- 
able. 


Ditto 


Ditto 


Ditto 


Not      com- 
poundable. 


Ditto 


Ditto 


Ditto 


Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Ditto  


Transportation  for  life,  or 
imprisonment  of  either 
description  for  10  yeajrs, 
and  fine. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Couit  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 


of  Stolen  Property. 


Not      bail- 
able. 


Ditto 


Ditto 


Ditto 


Not      com- 
poundable. 


Ditto 


Ditto 


Ditto 


Imprisonment  of  either  de-   Court   of  Session,   Presi- 
scription  for  3  years,  or       dency    Magistrate 


fine,  or  both. 


Magistrate  of  the  first 
or  second  class. 


Transportation  for   life,  or  Court  of  Session, 
rigorous  imprisonment  for  1 
10  years  and  fine. 

Transportation  for   life,   or   Ditto 
imprisonment    of    either 
description  for  10  years, 
and  fine. 

Imprisonment  of  either  de-  Court  of  Session,  Presi 
scription  for  3  years,  or  j  dency  Magistrate  or 
fine,  or  both.  Magistrate  of  the  first 

or  second  class. 


Of  Cheating. 


Bailable 


Not      com- 
poundable. 


Imprisonment  of  either  de- 
scription for  1  year,  or 
fine,  or  both. 

Fa 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 
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05 


418 


419 
420 


Offence. 


Cheating  a  person  whose  interest  the 
offender  was  bound,  either  by  law 
or  by  legal  contract,  to  protect. 

Cheating  by  personation     ... 

Cheating  and  thereby  dishonestly 
inducing  delivery  of  property,  or 
the  making,  alteration  .or  destruc- 
tion of  a  valuable  security. 


Whether  the 

police  may 

arrest  without 

toarrant  or  not. 


Shall     not     arrest 
without  warrant. 


Ditto 
Ditto 


4 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 


Warrant , 


Ditto 
Ditto 


Of  Fraudulent  Deeds  and 


421 


Fraudulent  removal  or  concealment 
of  property,  etc.,  to  prevent  dis- 
tribution among  creditors. 


Shall     not     arrest 
without  warrant. 


422  :  Fraudtdently  preventing  from  being  j  Ditto 

made  available  for  his  creditors  a 

debt  (X  demand  due  to  the  offender. 


423  Fraudulent  execution  of  deed  of 
transfer  containing  a  false  state- 
ment of  consideration. 


424 


Fraudulent  removal  or  concealment 
of  property  of  himself  or  any  other 
person,  or  assisting  in  the  doing 
thereof,  or  dishonestly  releasing 
any  demand  or  claim  to  which  he 
is  entitled. 


Ditto 


Ditto 


Warrant , 


Ditto 


Ditto 


Ditto 


<y  Mischief. 


426 


427 


428 


Mischief 


Mischief,  and  thereby  causing  dam- 
age to  the  amount  of  50  rupees  or 
upwards. 

Mischief  by  killing,  poisoning, 
maiming  or  rendering  useless  any 
animal  of  the  value  of  10  rupees 
or  upwards. 


Shall    not     arrest 
without  warrant. 


Ditto 


May  arrest   with- 
out warrant. 


Siuimions 


Warrant 


Ditto 


TABULAE    STxlTEMENT    OF    OFFENCES. 


125 


Whether 
bailahle 
or  not. 


Not      bail- 
able. 


Ditto 
Ditto 


Whether 

compoundahle 

or  not. 


Not    compound- 
able. 


Ditto 
Ditto 


Punishment  under  the 
Indian  Penal  Code. 


Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Ditto  

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 


By  what  Court 
triable. 


Court  of  Session,  Pre- 
sidency Magistrate 
or  Magistrate  of  the 
first  or  second  class. 

Ditto. 

Court  of  Session,  Pre- 
sidency Magistrate 
or  Magistrate  of 
the  first  class. 


Dispositions  of  Property. 


Bailable  .. 


Ditto 


Ditto 


Ditto 


Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 


Ditto 


Ditto 


Ditto 


Presidency  Magis- 
trate or  Magistrate 
of  the  first  or 
second  class. 

Ditto. 


Ditto. 


ScHEDDtE 

II 
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Chapter 

XVII 

continued. 


Ditto. 


Of  Mischief. 


Bailable  ... 


Ditto 


Ditto 


Compoundable 
when  the  only 
loss  or  damage 
caused  is  loss 
or  damage  to 
a  private  per- 
son. 

Ditto 


Not   compound- 
able. 


Imprisonment  of  either  de- 
scription for  3  months,  or 
fine,  or  both. 


Imprisonment  of  either  de- 
scription for  a  years,  or 
fine,  or  both. 

Ditto  


Any  Magistrate. 


Presidency  Magis- 
trate or  Magistrate 
of  the  first  or 
second  class. 

Ditto. 
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3 
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II 
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i 

Offence. 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

Whether 

a  warrant  or 

a  summonn  shall 

ordinanly  issue  in 

the  first  instance. 

Chapter 
XVII 

• 

439 

Mischief    by     killing,     poisoning, 
maiming  or  rendering  useless  any 
elephant,  camel,  horse,  etc.,  what- 
ever may  be  its  value,  or  any  other 
animal  of  the  value  of  50  rupees 
or  upwards. 

May  arrest  with- 
out warrant. 

Warrant 

430 

Mischief  by  causing  diminution  of 
supply  of  water  for  agricultural 
purposes,  etc. 

Ditto        

Ditto       

431 

Mischief  by  injury  to  public  road, 
bridge,  navigable  river  or  navi- 
gable channel,   and  rendering  it 
impassable  or  less  safe  for  travel- 
ling or  conveying  property. 

Ditto        

Ditto       

432 

Mischief  by  causing  inundation  or 
obstrnction    to  public   drainage, 
attended  with  damage. 

Ditto        

Ditto       

433 

Mischief  by  destroying  or  moving 
or  rendering  less  useful  a  light- 
house or  seamark,  or  by  exhibiting 
false  lights. 

Ditto        

Ditto       

434 

Mischief  by  destroying   or  moving 
etc.  a  landmark  fixed  by  public 
authority. 

Shall    not     arrest 
without  warrant. 

Ditto        

435 

Mischief  by  fire  or  explosive  sub- 
stance with  intent  to  cause  damage 
to  amount  of  100  rupees  or  up- 
wards, or,  in  case  of  agricultural 
produce,  10  rupees  or  upwards. 

May  arrest  with- 
out warrant. 

Ditto        

436 

Mischief  by  fire  or  explosive  sub- 
stance with  intent  to   destroy  a 
house,  etc. 

Ditto        

Ditto       

437 

Mischief  with  intent  to  destroy  or 
make  unsafe  a  decked  vessel  or  a 
vessel  of  20  tons  burden. 

Ditto        

Ditto       

438 

The  mischief  described  in  the  last 
section  when  committed  by  fire  or 
any  explosive  substance. 

Ditto        

Ditto       

- 

439 

Kuiming  vessel  ashore  with  intent 
to  commit  theft,  etc. 

Ditto        

Ditto        

440 

Mischief  committed  after  prepara- 
tion made  for  causing  death  or 
hurt,  etc. 

Ditto        

Ditto       
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I 


5 

6 

7 

8 

Whether 
bailable 
or  not. 

Whether 
compound- 
able  or 
not. 

Punuhment  under  the 
Indian  Penal  Code. 

By  what  Court 
triable. 

Bailable  ... 

Not      com- 
poundable. 

Impriaonment  of  either  de- 
scription for  5  years,  or 
fine,  or  both. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto 

Ditto 

Ditto            

Ditto. 

Ditto 

Ditto 

Ditto           

Ditto. 

Ditto 

Ditto 

Ditto           

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  7  years,  or 
fine,  or  both. 

Court  of  Session. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for   I    year,   or 
fine,  or  both. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Court  of  Session. 

Not      bail- 
able. 

Ditto 

Transportation  for  life,  or 
imprisonment     of    either 
description   for   10  years 
and  fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 

Ditto. 

Ditto 

Ditto 

Transportation  for   life,   or 
imprisonment    of    either 
description  for  10  years, 
and  fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  5  years  and 
fine. 

Ditto. 

Schedule 

II 
continued. 

— >  > 
Chapter 

XVII 
continued. 
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Schedule 
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— ¥*— 

Chapter 

XVII 

continued. 


Of  Criminal 


447 


Offence. 


Criminal  trespass 


448   House-trespasa 


449 


450 


451 


453 


453 


454 


455 


456 


House-trespass  in  order  to  the  com- 
mission of  an  offence  punishable 
with  death. 

House-trespass  in  order  to  the  com- 
mission of  an  offence  punishable 
with  transportation  for  life. 

House-trespass  in  order  to  the  com- 
mission of  an  offence  punishable 
with  imprisoim:ient. 

If  the  offence  is  theft 


House-trespass,  having  made  pre- 
paration for  causing  hurt,  assault, 
etc. 

Lurking  house-trespass  or  house- 
breaking. 


Lurking  house-trespa§s  or  house- 
breaking in  order  to  the  commis- 
sion of  an  offence  punishable  with 
imprisonment. 

If  the  offence  is  theft 


Lurking  house-trespass  or  house- 
breaking after  preparation  made 
for  causing  hurt,  assault,  etc. 


Lurking    house-trespasa    or   house- 
breaking by  night. 


Whether  the 

police  may 

arrest  without 

warrant  or  not. 


May  arrest  with- 
out warrant. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


4 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  iasue  in 

the  first  instance. 


Summons 


Warrant . . . 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 
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Trespass. 


Whether 
bailable 
or  not. 


Bailable  ... 


Ditto 


Not      bail- 
able. 


Ditto 


Bailable  ... 


Not      bail- 
able. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Whether 
compound- 
able  or 
not. 


Compound- 
able. 


Ditto 


Not     com- 
poundable. 

Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto     >,.. 


Ditto 


Ditto 


Ditto 


Punishment  under  the 
Indian  Penal  Code. 


Imprisonment  of  either  de- 
scription for  3  months,  or 
fine  of  500  rupees,  or  both. 

Imprisonment  of  either  de- 
scription for  I  year,  or 
fine  of  1,000  rupees,  or 
both. 

Transportation  for  life,  or 
rigorous  imprisonment  for 
10  years  and  fine. 

Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  2  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  7  y^ars  and 
fine. 


Ditto 


Imprisonment  of  either  de- 
scription for  2  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 


By  what  Court 
triable. 


Any  Magistrate, 


Ditto. 


Court  of  Session. 


Ditto. 


Any  Magistrate. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
or  second  class. 


Schedule 

II 
continued. 

Chapter 

XVII 

continued. 


Imprisonment  of  either  de-  \  Ditto. 
Bcription  for  10  years  and 
fine. 


Ditto 


Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
or  second  class. 
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Schedule 

II 
continued. 

I 

o 

2 
Offence. 

3 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

4 

Whether 

a  warrant  or 

Chapter 

XVII 
continued. 

a  summons  shall 
ordinarili/  issue  in 
the  first  instance. 

457 

458 
459 
460 
461 
462 

Lurking   house-trespass   or    house- 
breaking by  night  in  order  to  the 
commission  of  an  offence  punish- 
able with  imprisonment. 

If  the  offence  is  theft          

Lurking    house-trespass    or   house- 
breaking by  night»  after  prepara- 
tion made  for  causing  hurt,  etc. 

Grievous  hurt  caused  whilst  com- 
mitting lurking  house-trespass  or 
house-breaking. 

Death  or  grievous  hurt  caused  by 
one    of    several    persons    jointly 
concerned  in  house-breaking  by 
night,  etc. 

Dishonestly  breaking  open  or  un- 
fastening  any  closed    receptacle 
containing  or  supposed  to  contain 
property. 

Being  entrusted  with  any  closed  re- 
ceptacle containing  or  supposed  to 
contain  any  property,  and  fraud- 
ulently opening  the  same. 

May  arrest   with- 
out warrant. 

Ditto        

Ditto       

Ditto       

Ditto       

Ditto       

Ditto       

Warrant 

Ditto        

Ditto        

Ditto       

Ditto       

Ditto       

Ditto       

'Chapter 
XVIII. 

CHAPTER  XVIII.— OFFENCES  EELATTNG  TO 

465 
466 
467 

468 

Forgery         

Forgery  of  a  record  of  a  Court  of 
Justice  or  of  a  Register  of  births 
etc.  kept  by  a  public  servant. 

Forgery  of  a  valuable  security,  will, 
or  authority  to  make  or  transfer 
any  valuable  security,  or  to  receive 
any  money,  etc. 

When  the   valuable    security  is   a 
promissory  note  of   the   Govern- 
ment of  India. 

Forgery  for  the  purpose  of  cheating 

Shall    not     arrest 
without  warrant. 

Ditto        

Ditto       

May  arrest   with- 
out warrant. 

Shall    not    arrest 
without  warrant. 

Warrant 

Ditto       

Ditto        

Ditto        

Ditto        
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5 

Whether 
bailable 
or  not. 

6 

Whether 
compound- 
able  or 
not. 

7 

Punishment  under  the 
Indian  Penal  Code. 

8 

By  what  Court 
triable. 

Not      bail- 
able. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Not      com- 
poundable. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  5  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  14  years  and 
fine. 

Ditto            

Transportation   for  life,   or 
imprisonment    of    either 
description  for  10  years, 
and  fine. 

Ditto            

Imprisonment  of  either  de- 
scription for   2  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  3   years,  or 
fine,  or  both. 

Court   of  Session,   Presi- 
dency    Magistrate     or 
Magistrate  of  the  first 
or  second  class. 

Ditto. 

Court   of  Session,  Presi- 
dency   Magistrate     or 
Magistrate  of  the  first 
class. 

Court  of  Session. 

Ditto. 

Presidency  Magistrate  or 
Magistrate  of  the  fii-st 
or  second  class. 

Court  of  Session,    Presi- 
dency   Magistrate     or 
Magistrate  of  the  first 
or  second  class. 

DOCUMENTS  AND  TO  TRADE  OR  PROPERTY-MARKS. 

Bailable  ... 

Not      bail- 
able. 

Ditto 

Ditto 
Ditto 

Not      com- 
poundable. 

Ditto 
Ditto 

Ditto 
Ditto       ... 

Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Transportation  for  life,   or 
imprisonment    of    either 
description  for  10  years, 
and  fine. 

Ditto           

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Court  of  Session. 

Ditto. 

Ditto. 

Ditto. 
Ditto. 

Schedule 
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Schedule 

II 
continued. 

Chapteb 

XVIII 

continued. 


1 

a 

*** 

469 


473 


474 


475 


476 


477 


Offence. 


Ditto       

May  arrest  with- 
out warrant. 

Shall    not    arrest 
without  warrant. 


Ditto 


Forgery  for  the  purpose  of  hai-ming   Shall    not     arrest 
the  reputation  of  any  person,  or      without  warrant 
knowing  that  it   is  likely  to   be 
used  for  that  purpose. 

Using  as  genuine  a  forged  document 
which  is  known  to  be  forged. 

When  the  forged  document  is  a 
promissory  note  of  the  Govern- 
ment of  India. 

Making  or  counterfeiting  a  seal, 
plate,  etc.  with  intent  to  commit 
a  forgery  punishable  under  section 
467  of  the  Indian  Penal  Code,  or 
possessing  with  like  intent  any 
such  seal,  plate,  etc.,  knowing  the 
same  to  be  counterfeit. 

Making  or  counterfeiting  a  seal, 
plate,  etc.  with  intent  to  commit 
a  forgery  punishable  otherwise 
than  under  section  467  of  the 
Indian  Penal  Code,  or  possessing 
with  like  intent  any  such  seal, 
plate,  etc.,  knowing  the  same  to 
be  counterfeit. 

Having  possession  of  a  document,  Ditto 
knowing  it  to  be  forged,  with  in- 
tent to  use  it  as  genuine ;  if  the 
document  is  one  of  the  description 
mentioned  in  section  466  of  the 
Indian  Penal  Code. 

If  the  document  is  one  of  the  de-    Ditto 
scription  mentioned  in  section  467 
of  the  Indian  Penal  Code. 

Counterfeiting    a    device   or    mark   Ditto 

used  for  authanticating  documents 

described  in  section  467  of  the 

Indian  Penal  Code,  or  possessing 

counterfeit  marked  material. 
Counterfeiting    a   device    or    mark  Ditto 

used  for  authenticating  documents 

other  than  those  described  in  sec- 
tion 467  of  the  Indian  Penal  Code, 

or  possessing  counterfeit  marked 

material. 
Fraudulently  destroying  or  defacing.   Ditto 

or  attempting  to  destroy  or  deface, 

or  secreting,  a  will,  etc. 


Whether  the 

-police  may 

arrest  without 

warrant  or  not. 


4 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 


Warrant 

Ditto 
Ditto 

Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 
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WAetAer 
compound- 
able  or 
not. 


Not      com- 
poundable. 


Ditto 
Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Punishment  under  the 
Indian  Penal  Code. 


Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 

Puniahment  for  forgery    , . . 

Ditto  


Transportation  for  life,  or 
imprisonment  of  either 
description  for  7  yeai's, 
and  fine. 


Imprisonment  of  either  de- 
scription for  7  years,  and 
fine. 


Ditto 


Transportation  for  life,  or 
imprisonment  of  either  de- 
scription for  7  yean,  and 
fine. 

Ditto  


Imprisonment  of  either  de- 
scription for  7  years,  and 
fine. 


Transportation  for  life,  or 
imprisonment  of  either  de- 
scription for  7  years,  and 
fine. 


By  what  Court 
triable. 


Court  of  Session. 

Ditto. 
Ditto. 

Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Schedule 

II 
continued. 

Chapter 
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continued. 
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Schedule 

II 
continued. 

0/  Trade  and 

— •-• — 
Chapter 

XVIII 
continued. 

I 

8 

*« 

.^ 

482 

2 

Offence. 

3 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

4 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

Using  a  false  trade  or  property-mark 
with  intent  to  deceive  or  injure 

Shall     not    arrest 
without  warrant. 

Warrant 

any  person. 

483 

Counterfeiting  a  trade  or  property- 
mark  used  by  another,  with  intent 
to  cause  damage  or  injury. 

Ditto       

Ditto        

484 

Counterfeiting  a  property-mark  used 
by  a  public  servant,  or  any  mark 
used  by  him  to  denote  the  manu- 
facture,  quality,  etc.  of  any  pro- 
perty. 

Ditto       

Summons 

485 

Fraudulently  making  or  having  pos- 
session of  any  die,  plate,  or  other 
instrument  for  counterfeiting  any 
public  or  private  property  or  trade- 
mark. 

Ditto       

Ditto       

486 

Knowingly   selling    goods    marked 
with   a  counterfeit    property    or 
trade-mark. 

Ditto       

Ditto       

487 

Fraudulently  making  a  false  mark 
upon   any  package  or  receptacle 
containing  goods,  with  intent  to 
cause   it   to  be  believed  that  it 
contains  goods  which  it  does  not 
contain,  etc. 

Ditto       

Ditto       

488 

Making  use  of  any  such  false  mark 

Ditto       

Ditto        

489 

Removing,  destroying   or  defacing 
any  property- mark  with  intent  to 
cause  injury. 

Ditto       

Ditto        

Chapter 
XIX. 

CHAPTEK  XIX.— CRIMINAL  BREACH 

49° 

Being  bound  by  contract  to  render 
personal  service  during  a  voyage 
or  journey,  or  to  convey  or  guard 
any  property  or  person,  and  volun- 
tarily omitting  to  do  so. 

Shall    not    arrest 
without  warrant. 

Summons 

491 

Being  bound  to  attend  on  or  supply 
the  wants   of  a  person   who    is 
helpless  from  youth,  unsoundness 
of  mind  or  disease,  and  voluntarily 
omitting  to  do  so. 

Ditto         ...          .;. 

Ditto       

- 
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Property -marks. 

5 

6 

7 

8 

Whether 
bailable 
or  not. 

Whether 
compound- 
able  or 
not. 

Funi»hment  under  the 
Indian  Fenal  Code. 

£i/  what  Court 
triable. 

Bailable  ... 

Not      com- 
poundable. 

Imprisonment  of  either  de- 
scription for   1    yeaj,   or 
fine,  or  both. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  3  years,  and 
fine. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class.                          « 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  3  years,   or 
fine,  or  both. 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for   I    year,    or 
fine,  or  both. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  fii-st 
or  second  class. 

Ditto 

Ditto 

Ditto           

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription  for   I    year,   or 
fine,  or  both. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

OF  CONT 

RACTS  OF 

SERVICE. 

Bailable  ... 

Compound- 
able. 

Imprisonment  of  either  de- 
scription for  1  month,  or 
fine  of  loo  rupees,  or  both. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  3  months,  or 
fine  of  200  rupees,  or  both. 

Ditto. 

Schedule 

II 
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Chapter 

XIX 
continued. 


Chafteb 
XX. 


Chapteb 
XXI. 


I 

2 

3                                4 

s 
•S 

Offence. 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

492 

Being  bound  by  a  contract  to  render 
personal    service    for    a    certain 
period  at  a  distant  place  to  which 
the  employ^  is  conveyed  at  the 
expense    of    the    employer,    and 
voluntarily  deserting  the  serAdce 
or  refusing  to  perform  the  duty. 

\ 

Shall    not     arrest 

without  warrant. 

Summons 

CHAFi'EE  XX.— OFFENCES 

493 

A  man  by  deceit  causing  a  woman 
not  lawfully  married  to  him  to 
believe  that  she  is  lawfully  married 
to  him,  and  to  cohabit  with  him 
in  that  belief. 

Shall     not     arrest 
without  warrant. 

Warrant 

494 

Marrying  again  during  the  lifetime 
of  a  husband  or  wife. 

Ditto        

Ditto        

495 

Same  offence  with  concealment  of 
the   former    marriage    from    the 
person    with    whom    subsequent 
marriage  is  contracted. 

Ditto        

Ditto        

496 

A  person  with  fraudulent  intention 
going  through  the  ceremony  of 
being  married,  knowing  that  he  is 
not  thereby  lawfully  married. 

Ditto        

Ditto        

497 

Adultery      

Ditto        

Ditto       

498 

Enticing  or  taking  away  or  detain- 
ing with  a  criminal  intent  a  mar- 
ried woman. 

Ditto       

Ditto       

CHAPTEE  XXI.— 

500 

Defamation  ... 

Shall    not     arrest 
without  warrant. 

Warrant * 

501 

Printing  or  engraving  matter  know- 
ing it  to  be  defamatory. 

Ditto        

Ditto       

502 

Sale  of  printed  or  engraved  substance 
containing     defamatory    matter, 
knowing  it  to  contain  such  matter. 

Ditto        

Ditto        J 

k 
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Schedule 

II 
continued. 

Chapter 
XXII. 


Chapteb 
XXIII. 


-    CHAPTER  XXII.— CRIMINAL  INTIMIDATION, 

I 

2 

3 

4 

Offence. 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

Insult  intended  to  proToke  a  breach 
of  the  peace. 

Shall    not    aiTest 
without  warrant. 

Warrant 

505 

False  statement,  rumour,  etc.  circu- 
lated with  intent  to  cause  mutiny 
or  offence  against  the  public  peace. 

Ditto        

Ditto        

506 

Criminalintimidation        

Ditto       

Ditto        

If  threat  be  to  cause  death  or  grievous 
hurt,  etc. 

Ditto        

Ditto        

507 

Criminal  intimidation  by  anonymous 
communication  or  having  taken 
precaution  to  conceal  whence  the 
threat  comes. 

Ditto        

Ditto       

508 

Act  caused  by  inducing  a  person  to 
believe  that  he  will  be  rendered 
an  object  of  Divine  displeasure. 

Ditto        

Ditto       

509 

Uttering  any  word  or  making  any 
gesture    intended    to    insult   the 
modesty  of  a  woman,  etc. 

Ditto       

Ditto       

510 

Appearing  in  a  public  place  etc.  in 
a  state  of  intoxication,  and  causing 
annoyance  to  any  person. 

Ditto        

Ditto        

CHAPTER  XXIII.— ATTEMPTS 

5" 

Attempting     to     commit     offences 
punishable  with  transportation  or 
imprisonment,  and  in  such  attempt 
doing  any  act  towards  the  com- 
mission of  the  offence. 

According   as    the 
offence  is  one  in 
respect  of  which 
the   police   may 
arrest      without 
warrant  or  not. 

According    as   the 
offence  is  one  in 
respect  of  which 
a    summons    or 
warrant  shall  or- 
dinarily issue. 
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INSULT  AND  ANNOYANCE. 


WTietTier 
bailable 
or  not. 


Bailable 

Not  bailable 

Bailable 
Ditto 

Ditto 

^tto 


Whether 
compound- 
able  or 
not. 


Compound- 
able. 


Not     com- 
poundable, 


Compound- 
able. 

Not     com- 
poundable. 


Ditto 


Ditto 


Ditto 


Ditto 


Punishment  under  the 
Indian  Penal  Code. 


Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Ditto  


Ditto 


Imprisonment  of  either  de- 
scription for  7  years,  or 
fine,  or  both. 


Imprisonment  of  either  de- 
scription for  2  years  in 
addition  to  the  punish- 
ment under  above  section. 

Imprisonment  of  either  de- 
scription for  1  year,  or 
fine,  or  both. 

Simple  imprisonment  for  i 
year,  or  fine,  or  both. 


Simple  imprisonment  for  24 
hours,  or  fine  of  10  rupees, 
or  both. 


Sy  what  Court 
triable. 


Any  Magistrate. 


Presidency  Magistrate 
or  Magistrate  of  the 
first  or  second  class. 

Ditto. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the 
first  class. 

Ditto. 


Presidency  Magistrate 
or  Magistrate  of  the 
first  or  second  class. 

Presidency  Magistrate 
or  Magistrate  of  the 
first  class. 

Any  Magistrate. 


COMMIT  OFFENCES. 


Lccording  as 
the  oflence 
contemplat- 
ed by  the 
offender  is 
bailable  or 
not. 


Compound- 
able  when 
the  ofience 
attempted 
is  com- 
poundable. 


Transportation  or  imprison-  The   Court    by    which 


ment  not  exceeding  half 
of  the  longest  term,  and 
of  any  description,  pro- 
vided for  the  ofience,  or 
fine,  or  both. 


Z  % 


theoff'ence  attempted 
is  triable. 
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Schedule 

II 
continued. 

OFFENCES  AGAINST 

♦  » — 

Chapter 

XXTII 

continued. 

I 

8 

.a 
1 

a 
Offence. 

3 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

4 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

If  punishable   with    death,    trans- 
portation   or    imprisonment     for 
seven  years  or  upwards. 

If  punishable  with  imprisonment  for 
three  years  and  upwards  but  less 
than  seven. 

If  punishable  with  imprisonment  for 
less  than  three  years. 

K  punishable  with  fine  only 

May  arrest   with- 
out warrant. 

Ditto        

Shall    not     arrest 
without  warrant. 

Ditto        

Warrant 

Ditto        

Summons 

Ditto        
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OTHER  LAWS. 

5 

Whether 
bailable 
or  not. 

6 

Whether 
compound- 
able  or  not. 

7 

Punishment  under  the 
Indian  Penal  Code. 

8 

By  what  Court 
triable. 

Not  bailable . . . 

Ditto 

Except  in  cases 
under       the 
Indian  Arms 
Act,      1878, 
section      19, 
which    shall 
be  bailable. 

Bailable 
Ditto 

Not      com- 
poundable. 

Ditto 

Ditto 
Ditto 

According    to    the 
,       provisions  of  sec- 
'       tion    29    of  this 
Code. 

Schedule 

II 
continued. 

♦« — 
Chapteb 
XXIII 
continued. 
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SCHEDULE   III. 
OKDINARY  POWERS  OF  PROVINCIAL  MAGISTRATES. 

/. — Ordinary  Powers  of  a  Magistrate  of  the  Third  Class. 

(1)  Power  to  arrest,  or  direct  the  arrest  in  his  presence  of,  an  oflTender ; 

section  65. 

(2)  Power  to  endorse  a  warrant,  or  to  order  the  removal  of  an  accused 

person  arrested  under  a  warrant ;  sections  83,  84  and  86. 

(3)  Power  to  issue  pi-oclamations  in  cases  judicially  before  Lim,  section  87. 

(4)  Power  to  attach  and  sell  property  in  cases  judicially  before  him,  section 

88. 

(5)  Power  to  restore  attached  property,  section  89. 

(6)  Power  to  issue  search-warrant,  section  96. 

(7)  Power  to  endorse  a  search-warrant  and  order  delivery  of  thing  found, 

section  99. 

(8)  Power  to  record  statements  or  confessions  during  a  police  investigation, 

section  164. 

(9)  Power  to  authorise  detention  of  a  person  during  a  police  investigation, 

section  167. 

(10)  Power  to  detain  an  offender  found  in  Court,  section  351. 

(11)  Power  to  sell  perishable  property  of  a  suspected  character,  section  525. 

II. — Ordinary  Powers  of  a  Magistrate  of  the  Second  Class. 

(1)  The  ordinary  powers  of  a  Magistrate  of  the  third  class. 

(2)  Power  to  order  the  police  to  investigate  an  offence  in  cases  in  which 

the  Magistrate  has  jurisdiction  to  try  or  commit  for  trial,  section 

155- 

///. — Ordinary  Powers  of  a  Magistrate  of  ike  First  Class. 

(i)  The  ordinary  powers  of  a  Magistrate  of  the  second  class. 

(2)  Power  to  issue  search-warrant  otherwise  than  in  course  of  an  inquiry, 

section  98. 

(3)  Power  to  issue  search-warrant  for  discovery  of  persons  wrongfully  con- 

fined, section  100. 

(4)  Power  to  require  security  to  keep  the  peace,  section  107. 

(5)  Power  to  require  security  for  good  behaviour,  section  109. 

(6)  Power  to  make  orders  etc.  in  possession  cases ;  sections  145,  146  and 

147. 

(7)  Power  to  commit  for  trial,  section  206. 

(8)  Power  to  stop  proceedings  when  no  complainant,  section  249. 

(9)  Power  to  make  orders  of  maintenance,  sections  488  and  489. 

IV. — Ordinary  Powers  of  a  Sub- Divisional  Magistrate. 

(i)  The  ordinary  powers  of  a  Magistrate  of  the  first  class. 
(2)  Power  to  direct  warrants  to  landholders,  section  78. 
(2  a)  Power  to  require  security  for  good  behaviour,  section  110*. 

1  Act  X  of  1886,  sec.  19. 
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(3)  Power  to  make  orders  as  to  local  nuisaBces,  section  133. 

(4)  Power  to  make  orders  prohibiting  repetitions  of  nuisances,  section  143. 

(5)  Power  to  make  orders  under  section  444. 

(6)  Power  to  hold  inquests,  section  1 74. 

(7)  Power  to  issue  process  for  person  within  local  jurisdiction  who  has  com- 

mitted an  offence  outside  the  local  jurisdiction,  section  186. 

(8)  Power  to  entertain  complaints,  section  191. 

(9)  Poyer  to  receive  police-reports,  section  191. 

(to)  Power  to  entertain  cases  without  complaint,  section  191. 

(11)  Power  to  transfer  cases  to  a  Subordinate  Magistrate,  section  192. 

(12)  Power  to  pass  sentence  on  proceedings  recorded  by  a  Subordinate  Ma- 

gistrate, section  349. 

(13)  Power  to  sell  property  alleged  or  suspected  to  have  been  stolen,  etc.; 

section  524. 

(14)  Power  to  withdraw  cases  other  than  appeals,  and  to  try  or  refer  them 

for  trial;  section  528. 

V. — Ordinary  Powers  of  a  District  Magistrate. 

(i)  The  ordinary  powers  of  a  Sub-divisional  Magistrate,  being  a  Magistrate 
of  the  first  class. 

(2)  Power  to  issue  search-warrants  for  documents  in  custody  of  Postal  or 

Telegraph  authorities,  section  96. 

(3)  Power  to  discharge  persons  bound  to  keep  the  peace  or  to  be  of  good 

behaviour,  section  124. 

(4)  Power  to  cancel  bond  for  keeping  the  peace,  section  125. 

(5)  Power  to  try  summarily,  section  260. 

(6)  Power  to  quash  convictions  in  certain  cases,  section  350. 

(7)  Power  to  hear  appeals  from  orders  requiring  security  for  good  behaviour, 

section  406. 

(8)  Power  to  hear  or  refer  appeals  from  convictions  by  Magistrates  of  the 

second  and  third  classes,  section  407. 

(9)  Power  to  call  for  records,  section  435. 

(10)  Power  to  revise  orders  passed  under  section  514;  section  515, 
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SCHEDULE   IV. 

ADDITIONAL   POWERS   WITH   WHICH  PROVINCIAL 
MAGISTRATES   MAY  BE  INVESTED. 


POWERS  WITH 

WHICH  A 
MAGISTRATE  J 
OF  THE  FIRST   \ 

CLASS  MAY 
BE    INVESTED 


(2) 

(3) 

(4) 
(5) 
(6) 


/By  the  Local  /    (7) 
Government  "S 


(8) 

(9) 

(lo) 
(II) 

(12) 

,  (0 


By  the 

District 

Magistrate 


(2) 

(3) 
■{    (4) 

(5) 

(6) 


Power  to  require  security  for  good 

behaviour,  section  no: 
Power  to  make  orders  as  to  local 

nuisances,  section  133 : 
Power  to  make  orders  proliibiting 

repetitions  of  nuisances,  section 

143: 

Power  to  make  orders  under  sec- 
tion 144  : 

Power  to  hold  inquests,  section 
174: 

Power  to  issue  process  for  person 
within  local  jurisdiction  who  has 
committed  an  offence  outside  the 
local  jurisdiction,  section  186: 

Power  to  take  cognisance  of  of- 
fences upon  complaint,  section 
191 : 

Power  to  take  cognisance  of  of- 
fences upon  police  reports,  sec- 
tion 191 : 

Power  to  take  cognisance  of  of- 
fences upon  information,  section 
191: 

Power  to  try  summarily,  section 
360 : 

Power  to  hear  appeals  from  convic- 
tions by  Magistrates  of  the  second 
and  third  classes,  section  407  : 

Power  to  sell  property  alleged  or 
suspected  to  have  been  stolen, 
etc. ;  section  524. 

Power  to  make  orders  prohibiting 
repetitions  of  nuisances,  section 

143: 

Power  to  make  orders  under  sec- 
tion 144 : 
Power  to  hold  inquests,  section 

174: 

Power  to  take  cognisance  of  of- 
fences upon  complaint,  section 
191: 

Power  to  take  cognisance  of  of- 
fences upon  police  reports,  sec- 
tion 191  : 

Power  to  transfer  cases,  section 
19a. 


ADDITIONAL   POWERS    OF   PEOVINCIAL   MAGISTEATES.    345 


Power  to  pass  sentences  of  whip- 
ping, section  32  : 

Power  to  make  orders  prohibiting 
repetitions  of  nuisances,  section 

143: 

Power  to  make  orders  under  sec- 
tion 144: 

Power  to  hold  iuquests,  section 
174: 

Power  to  take  cognisance  of  of- 
fences upon  complaint,  section 
191: 

Power  to  take  cognisance  of  of- 
fences upon  police  reports,  sec- 
tion 191  : 

Power  to  take  cognisance  of  of- 
fences upon  information,  section 
191: 

Power  to  commit  for  trial,  section 
206. 


/By  the  Local  > 
'  Government  "\ 


POWERS  WITH 

WHICH  A 
MAGISTRATE 

OF  THE 

SECOND  CLASS 

MAY  BE 

INVESTED 


Bt  the 

District     J 
Magistrate    \ 


POWERS  WITH 

WHICH  A 

MAGISTRATE 

OF  THE  THIRD 

CLASS  MAY 

BE  INVESTED 


By  the  Local  J 
Government  "S 


Power  to  make  orders  prohibiting 
repetitions  of  nuisances,  section 
142  : 

Power  to  make  ordei'S  under  sec- 
tion 144  : 

Power  to  hold  inquests,  section 
174: 

Power  to  take  cognisance  of  of- 
fences upon  complaint,  section 
191: 

Power  to  take  cognisance  of  of- 
fences upon  police  reports,  sec- 
tion 191. 


Power  to  make  orders  prohibiting 
repetitions  of  nuisances,  section 

143: 

Power  to  make  orders  under  sec- 
tion 144  : 

Power  to  hold  inquests,  section 
174: 

Power  to  take  cognisance  of  of- 
fences upon  complaint,  section 
191  : 

Power  to  take  cognisance  of  of- 
fences upon  police  reports,  sec- 
tion 191  : 

Power  to  commit  for  trial,  section 
206. 
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POWERS  WITH  ^ 
WHICH  A 

MAGISTRATE 
OF  THE  THIRD  f 

CLASS  MAY 
BE  INVESTED  J 


POWERS  WITH  ,^ 
WHICH 
A  SUB- 
DIVISIONAL 
MAGISTRATE 
MAY  BE 
INVESTED 


By  the 

District 

Magistrate. 


By  the  Local 
Government. 


(i)  Power  to  make  orders  prohibiting 
repetitions  of  nuisances,  section 

143: 

(2)  Power  to  make  orders  under  sec- 

tion 144: 

(3)  Power  to  hold  inquests,  section 

174: 

(4)  Power  to  take  cognisance  of  of- 

fences upon  complaint,  section 
191: 

(5)  Power  to  take  cognisance  of  of- 

fences upon  police  reports,  sec- 
tion 191. 


Power  to  call  for  records,  section 
435- 


SCHEDULE  V. 

FOKMS. 

I. — Summons  to  an  accused  Person. 
{See  section  68.) 
To  of 

Whereas  your  attendance  is  necessary  to  answer  to  a  charge  of  (state 

shortly  the  offence  charged),   you  are  hereby  required  to  appear  in  person 

(fir  by  pleader,  as  the  case  may  be)  before  the  {Magistrate)  of 

,  on  the  day'  of  .     Herein  fail  not. 

Dated  this  day  of  ,  18     . 

{Seal.)  {Signature.) 


II. — Warrant  of  Arrest. 

{See  section  75.) 

To  {name  and  designation  of  the  person  or  persona  who  is  or  are  to  execute 
the  warrant). 

Whereas  of  stands  charged  with  the  offence  of 

{state  the  offence),  you  are  hereby  directed  to  arrest  the  said  , 

and  to  produce  him  before  me.     Herein  fail  not. 

Dated  this  day  of  ,  18     . 

{Seal.)  {Signature.) 

*  That  a  summons  should  not  be  made  returnable  on  Sunday,  see  Suth. 
1864,  Cr.  3. 
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{See  section  76.) 
This  warrant  may  he  endorsed  as  follotvs  : — 

If  the  said  shall  give  bail  himself  in  the  sum  of  , 

with  one  surety  in  the  sum  of  (or  two  sureties  each  in  the  sum 

of  ),  to  attend  before  me  on  the  day  of 

and  to  continue  so  to  attend  until  otherwise  directed  by  me,  he  may  be  re- 
leased. 

Dated  this  day  of  ,  18     . 

(Signature.) 


III.- Bond  and  Bail-bond  after  Abrest  under  a  Warrant. 
{See  section  86.) 
I,  (name),  of  ,  being  brought  before  the  District  Magistrate 

of  (or  as  the  case  may  be)  under  a  warrant  issued  to  compel  my 

appearance  to  answer  to  the  charge  of  ,  do  hereby  bind 

myself  to  attend  in  the  Court  of  on  the  day 

of  next  to  answer  to  the  said  charge,  and  to  continue  so  to 

attend  until  otherwise  directed  by  the  Court ;  and,  in  case  of  my  making 
default  herein,  I  bind  myself  to  forfeit  to  Her  Majesty  the  Queen,  Empress  of 
India,  the  sum  of  rupees 

Dated  this  day  of  ,  1 8     . 

(Signature.) 

I  do  hereby  declare  myself  surety  for  the  abovenamed  of 

that  he  shall  attend  before  in  the  Court  of 

on  the  day  of  next  to  answer  to  the  charge 

on  which  he  has  been  arrested,  and  shall  continue  so  to  attend  until  otherwise 
directed  by  the  Court ;  and,  in  case  of  his  making  default  therein,  I  hereby 
bind  myself  to  forfeit  to  Her  Majesty  the  Queen,  Empress  of  India,  the  sum 
of  rupees 

Dated  this  day  of  ,  18     . 

(Signature.) 


IV. — Proclamation  bkqcibing  the  Appeaeanoe  of  a  Person  Accused. 
(See  section  87.) 

Whereas  complaint  has  been  made  before  me  that  (name,  description 
and  address)  has  committed  (or  is  suspected  to  have  committed)  the  offence 
of  ,  punishable  under  section  of  the  Indian  Pen»l 

Code,  and  it  has  been  returned  to  a  warrant  of  arrest  thereupon  issued  that 
the  said  (name)  cannot  be  found;  and  whereas  it  has  been  shown  to  my  satis- 
faction that  the  said  (name)  has  absconded  (or  is  concealing  himself  to  avoid 
the  service  of  the  said  warrant) ; 

Proclamation  is  hereby  made  that  the  said  of 

is  required  to  appear  at  (place)  before  this  Court  (or  before  me)  to  answer 
the  said  complaint  within  days  from  this  date. 

Dated  this  day  of  ,  18     . 

(Seal.)  (Signature.) 
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v. — Proclamation  bequibing  the  Attendance  of  a  Witness. 
{See  section  87.) 
Whereas  complaint  has  been  made  before  me  that  (name,  description  and 
address)  has  committed  (or  is  suspected  to  have  committed)  the  offence  of 
(mention  the  offence  concisely)  and  a  warrant  has  been  issued  to  compel  the 
attendance  of  {name,  description  and  address  of  the  witness)  before  this  Court 
to  be  examined  touching  the  matter  of  the  said  complaint ;  and  whereas  it  has 
been  returned  to  the  said  warrant  that  the  said  (name  of  tcitness)  cannot  be 
served,  and  it  has  been  shown  to  my  satisfaction  that  he  has  absconded  {or 
is  concealing  himself  to  avoid  the  service  of  the  said  warrant) ; 

Proclamation  is  hereby  made  that  the  said  (name)  is  required  to  appear 
at  (place)  before  the  Court  of  on  the  day  of 

next  at  o'clock,  to  be  examined  touching  ,  the  offence 

complained  of. 

Dated  this  day  of  ,  18     . 

(Seal.)  (Signature.) 


VI. — Order  of  Attachment  to  compel  the  Attendance  op  a  Witness. 
(See  section  88.) 
To  the  police-officer  in  charge  of  the  police  station  at 

Whereas  a  warrant  has  been  duly  issued  to  compel  the  attendance  of 
(name,  description  ami  address)  to  testify  concerning  a  complaint  pending 
before  this  Court,  and  it  has  been  returned  to  the  said  warrant  that  it  cannot 
be  served ;  and  whereas  it  has  been  shown  to  my  satisfaction  that  he  has 
absconded  (or  is  concealing  himself  to  avoid  the  service  of  the  said  wan*ant) ; 
and  thereupon  a  Proclamation  was  duly  issued  and  published  requiring  the 
said  to  appear  and  give  evidence  at  the  time  and  place 

mentioned  therein,  and  he  has  failed  to  appear ; 

This  is  to  authorise  and  require  you  to  attach  by  seizure  the  moveable 
property  belonging  to  the  said  to  the  value  of  rupees 

which  you  may  find  within   the   District   of  and   to  hold 

the  said  property  under  attachment  pending  the  further  order  of  this  Court, 
and  to  return  this  warrant  with  an  endorsement  certifying  the  manner  of 
its  execution. 

Dated  this  day  of  ,  18     . 

(Seal.)  (Signature.) 


Order  of  Attachment  to  compel  the  Appearance  of  a  Person  Accused. 
(See  section  88.) 

To  (natne  and  designation  of  the  person  or  persons  tcho  is  or  are  to  execute 
the  warrant). 
Whereas  complaint  has  been  made  before  me  that  (name,  description 
and  address)  has  committed  (or  is  suspected  to  have  committed)  the  offence 
of  punishable    under  section  of   the   Indian   Penal 

"Code,  and  it  has  been  returned  to  a  warrant  of  arrest  thereupon  issued  that  the 
said  (name)  cannot  be  found ;  and  whereas  it  has  been  shown  to  my  satisfaction 
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that  the  said  (name)  has  absconded  {or  is  concealing  himself  to  avoid  the 
service  of  the  said  warrant),  and  thereupon  a  Proclamation  was  duly  issued 
and  published  requiring  the   said  to  appear  to  answer  the  said 

charge  within  days ;  and  whereas  the  said  is  possessed 

of  the  following  property  other  than  land  paying  revenue  to  Government 
in  the  village  (or  town  of)  ,  in  the  District  of  ,  viz. 

,  and  an  order  has  been  made  for  the  attachment  thereof; 

You  are  hereby  required  to  attach  the  said  property  by  seizure,  and 
to  hold  the  same  under  attachment  pending  the  further  order  of  this  Court, 
and  to  return  this  warrant  with  an  endorsement  certifying  the  manner  of  its 
execution. 

Dated  this  day  of  ,  1 8     . 

{Seal.)  {Signature.) 


Obdee  Authorising  an  Attachment  by  the  Deputy  Commissioner  as 

Collector. 
{See  section  88.) 

To  the  Deputy  Commissioner  of  the  District  of 

Whereas  complaint  has  been  made  before  me  that  {name,  description 
and  address)  has  committed  {or  is  suspected  to  have  committed)  the  offence 
of  punishable  under  section  of  the  Indian  Penal  Code, 

and  it  has  been  returned  to  a  warrant  of  arrest  thereupon  issued  that  the  said 
{name)  cannot  be  found ;  and  whereas  it  has  been  shown  to  my  satisfaction 
that  the  said  {name)  has  absconded  {or  is  concealing  himself  to  avoid  the 
service  of  the  said  warrant),  and  thereupon  a  Proclamation  was  duly  issued 
and  published  requiring  the  said  to  appear  to  answer  the  said  charge 

within  days,  but  he  has  not  appeared ;   and  whereas  the  said 

is  possessed  of  certain  land  paying  revenue  to  Government  in  the 
village  {or  town)  of  in  the  District  of  ; 

You  are  hereby  authorised  and  requested  to  cause  the  said  land  to  be 
attached,  and  to  be  held  under  attachment  pending  the  further  order  of  this 
Court,  and  to  certify  without  delay  what  you  may  have  done  in  pursuance  of 
this  order. 

Dated  this  day  of  ,  i8     . 

{Seal.)  {Signature.) 


VII. — Warrant  in  the  first  Instance  to  bring  up  a  Witness. 
{See  section  go.) 

To  {name  and  designation  of  the  police-officer  or  other  person  or  persons  who 
is  or  are  to  execute  the  warrant). 
Whereas  complaint  has  been  made  before  me  that  of  has 

committed  {or  is  suspected  to  have  committed)  the  offence  of  {mention  the  offence 
concisely),  and  it  appears  likely  that  {name  and  description  of  witness)  can 
give  evidence  concerning  the  said  complaint ;  and  whereas  I  have  good  and 
sufficient  reason  to  believe  that  he  will  not  attend  as  a  witness  on  the 
hearing  of  the  said  complaint  unless  compelled  to  do  so  ; 
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This  is  to  authorise  and  require  you  to  arrest  the  said  {name)  and  on 
the  day  of  to  bring  him  before  this   Court,  to  be 

examined  touching  the  offence  complained  of. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  i8     . 

(Seal.)  {Signature.) 


VIII. — Warrant  to  search  after  Information  of  a  particular  Offence. 

{See  section  96.) 

To  {name  and  designation  of  the  police-officer  or  other  person  or  persons  who 
is  or  are  to  execute  the  warrant). 

Whereas  information  has  been  laid  {or  complaint  has  been  made)  before 
me  of  the  commission  {or  suspected  commission)  of  the  offence  of  {mention  the 
offence  concisely),  and  it  has  been  made  to  appear  to  me  that  the  production 
of  {specify  the  thing  clearly)  is  essential  to  the  inquiry  now  being  made  {or 
about  to  be  made)  into  the  said  offence  {or  suspected  offence) ; 

This  is  to  authorise  and  require  you  to  search  for  the  said  {the  thing 
specified)  in  the  {describe  the  house  or  place,  or  part  thereof,  to  which  the 
search  is  to  be  confined),  and,  if  found,  to  produce  the  same  forthwith  before 
this  Court ;  returning  this  warrant,  with  an  endorsement  certifying  what  you 
have  done  under  it,  immediately  upon  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

{Seal.)  {Signature.) 

IX. — Warrant  to  search  suspected  Place  of  Deposit. 
{See  section  98,) 
To  {name  and  designation  of  a  police-officer  aiove  the  rank  of  a  Constable). 

Whereas  information  has  been  laid  before  me,  and  on  due  inquiry 
thereupon  had  I  have  been  led  to  believe  that  the  {describe  the  house  or  other 
place)  is  used  as  a  place  for  the  deposit  {or  sale)  of  stolen  property  {or,  if  for 
either  of  the  other  purposes  expressed  in  the  section,  state  the  purpose  in  the 
words  of  the  section) ; 

This  is  to  authorise  and  require  you  to  enter  the  said  house  {or  other 
place)  with  such  assistance  as  shall  be  required,  and  to  use,  if  necessary, 
reasonable  force  for  that  purpose,  and  to  search  every  part  of  the  said  house 
{or  other  place,  or  if  the  search  is  to  be  confined  to  a  part,  specify  the  part 
clearly)  and  to  seize  and  take  possession  of  any  property  {or  documents, 
or  stamps,  or  seals,  or  coins,  as  the  case  may  be) — [Add  {tvhen  the  case  requires 
it)  and  also  of  any  instruments  and  materials  which  you  may  reasonably  believe 
to  be  kept  for  the  manufacture  of  forged  documents,  or  counterfeit  stamps,  or 
false  seals,  or  counterfeit  coin,  {as  the  case  may  Je)]  and  forthwith  to  bring 
before  this  Court  such  of  the  said  things  as  may  be  taken  possession  of; 
returning  this  warrant  with  an  endorsement  certifying  what  you  have  done 
under  it,  immediately  upon  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  i8     . 

(Seal.)  {Signature.) 
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X. — Bond  to  keep  the  Peace. 
(See  section  106.) 
Whereas   I,  (name),  inhabitant  of  (place),  have  been  called  upon  to 
enter  into  a  bond  to  keep  the  peace  for  the  term  of  ,  I 

hereby  bind  myself  not  to  commit  a  breach  of  the  peace,  or  do  any  act  that 
may  probably  occasion  a  breach  of  the  peace,  during  the  said  term  ;  and, 
in  case  of  my  making  default  therein,  I  hereby  bind  myself  to  forfeit  to  Her 
Majesty  the  Queen,  Empress  of  India,  the  sum  of  rupees  . 

Dated  this  day  of  ,  18     . 

'■) 


XI. — Bond  for  Good  Behaviour. 
(See  sections  109  and  no.) 
Whereas  I,  (name),  inhabitant  of  (place),  have  been  called  upon  to  enter 
into  a  bond  to  be  of  good  behaviour  to  Her  Majesty  the  Queen,  Empress 
of  India,  and  to  all  her  subjects  for  the  term  of  (state  the  period),  I  hereby 
bind  myself  to  be  of  good  behaviour  to  Her  Majesty  and  to  all  her  subjects  during 
the  said  term;  and,  in  case  of  my  making  default  therein,  I  bind  myself 
to  forfeit  to  Her  Majesty  the  sum  of  rupees 

Dated  this  day  of  ,  18     . 

(Signature.) 

(Where  a  bond  with  sureties  is  to  be  executed,  add) — We  do  hereby 
declare  ourselves  sureties  for  the  abovenamed  that  he  will  be  of  good 

behaviour  to  Her  Majesty  the  Queen,  Empress  of  India,  and  to  all  her  subjects 
during  the  said  term ;  and,  in  case  of  his  making  default  therein,  we  bind 
ourselves,  jointly  and  severally,  to  forfeit  to  Her  Majesty  the  sum  of  rupees 

Dated  this  day  of  ,  18     . 

(Signature.) 


XII. — Summons  on  Information  op  a  probable  Breach  of  the  Peace. 
(See  section  114.) 
To  of 

Whereas  it  has  been  made  to  appear  to  me  by  credible  information  that 
(state  the  substance  of  the  information),  and  that  you  are  likely  to  commit  a 
breach  of  the  peace  (or  by  which  act  a  breach  of  the  peace  will  probably  be 
occasioned),  you  are  hereby  required  to  attend  in  person  (or  by  a  duly 
authorised  agent)  at  the  Office  of  the  Magistrate  of  on  the 

day  of  ,  18     ,  at  ten  o'clock  in  the  forenoon,  to  show  cause  why  you 

should  not  be  required  to  enter  into  a  bond  for  rupees  [when 

sureties  are  required,  add,  and  also  to  give  security  by  the  bond  of  one  (or 
two,  as  the  case  may  be)  surety  (or  sureties)  in  the  sum  of  rupees 
(each  if  more  than  one)],  that  you  will  keep  the  peace  for  the  term  of 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  , 

18     . 

(Seal.)  (Signature.) 
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XIII. — Warrant  of  Commitment  on  Failure  to  find  Security  to  keep 

THE  Peace. 
{See  section  123.) 
To  the  Superintendent  (or  Keeper)  of  the  Jail  at 

Whereas  (name  and  address)  appeared  before  me  in  person  (or  by  his 
authorised  agent)  on  the  day  of  in  obedience  to  a 

summons  calling  upon  him  to  show  cause  why  he  should  not  enter  into  a  bond 
for  rupees  with  one  surety  {or  a  bond  with  two  sureties  each  in 

rupees  ),  that  he  the  said  {name)  would  keep  the  peace  for  the  period 

of  months ;  and  whereas  an  order  was  then  made  requiring  the  said 

{name)  to  enter  into  and  find  security  {state  the  security  ordered  when  it 
differs  from  that  mentioned  in  the  summons),  and  he  has  failed  to  comply  with 
the  said  order ; 

This  is  to  authorise  and  require  you  the  said  Superintendent  {or  Keeper) 
to  receive  the  said  {name)  into  your  custody,  together  with  this  waiTant, 
and  him  safely  to  keep  in  the  said  jail  for  the  said  period  of  {term  of  im- 
prisonment) unless  he  shall  in  the  meantime  comply  with  the  said  order 
by  himself  and  his  surety  {or  sureties)  entering  into  the  said  bond,  in  which 
case  the  same  shall  be  received,  and  the  said  {name)  released ;  and  to  return 
this  warrant  with  an  endorsement  certifying  the  manner  of  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  , 

18     . 

{Seal.)  {Signature.) 


XIV. — ^Warrant  of  Commitment  on  Failure  to  find  Security  for  Good 

Behaviour. 

{See  section  1 23.) 
To  the  Superintendent  {or  Keeper)  of  the  Jail  at 

Whereas  it  has  been  made  to  appear  to  me  that  {name  and  description) 
has  been  and  is  lurking  within  the  district  of  having  no 

ostensible  means  of  subsistence  {or,  and  that  he  is  unable  to  give  any 
satisfactory  account  of  himself)  ; 

or 

Whereas  evidence  of  the  general  character  of  {name  and  description)  has 
been  adduced  before  me  and  recorded  from  which  it  appears  that  he  is  an 
habitual  robber  {or  house-breaker,  etc.,  as  the  case  may  be)  ; 

And  whereas  an  order  has  been  recorded  stating  the  same  and  requiring 
the  said  {name)  to  furnish  security  for  his  good  behaviour  for  the  term  of 
{state  the  period)  by  entering  into  a  bond  with  one  surety  (or  two  or  more 
sureties,  as  the  case  may  he),  himself  for  rupees  ,  and  the  said  surety 

{or  each  of  the  said  sureties)  for  rupees  ,  and  the  said  {name)  has 

failed  to  comply  with  the  said  order,  and  for  such  default  has  been  adjudged 
imprisonment  for  {state  the  term)  unless  the  said  security  be  sooner  furnished  ; 

This  is  to  authorise  and  require  you  the  said  Superintendent  {or  Keeper) 
to  receive  the  said  {name)  into  your  custody,  together  with  this  warrant,  and 
him  safely  to  keep  in  the  said  jail  for  the  said  period  of  {term  of  imprisonment) 
unless  he  shall  in  the  meantime  comply  with  the  said  order  by  himself  and  his 
surety  {or  sureties)  entering  into  the  said  bond,  in  which  case  the  same  shall 
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be  received  and  the  said  {name)  released  ;  and  to  return  this  warrant  with  an 
endorsement  certifying  the  manner  of  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  i8     . 

{Seal.)  (Signature.) 

XV. — Warrant  to  discharge  a  Person  imprisoned  on  Failure  to 

GIVE  Security. 

{See  sections  123  and  124.) 

To  the  Superintendent  {or  Keeper)  of  the  Jail  at  {or  other  officer 

in  whose  custody  the  person  is). 
Whereas  {name  and  description  of  prisoner)  was  committed  to  your  cus- 
tody under  warrant  of  this  Court,  dated  the  day  of  , 
and  has  since  duly  given  security  under  section                              of  the  Code  of 
Criminal  Procedure, 

or 
and  there  have  appeared  to  me  sufficient  grounds  for  the  opinion  that  he  can 
be  released  without  hazard  to  the  community; 

This  is  to  authorise  and  require  you  forthwith  to  discharge  the  said  {name) 
from  your  custody,  unless  he  is  liable  to  be  detained  for  some  other  cause. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

{Seal.)  {Signature.) 

XVI. — Order  for  the  Removal  op  Nuisances. 
{See  section  133.) 
To  {name,  description  and  address). 

Whereas  it  has  been  made  to  appear  to  me  that  you  have  caused  an 
obstruction  {or  nuisance)  to  persons  using  the  public  roadway  {or  other  public 
place),  which,  etc.  {describe  the  road  or  public  place),  by,  etc.  {state  what  it 
is  that  causes  the  obstruction  or  nuisance),  and  that  such  obstruction  {or 
nuisance)  still  exists ; 

or 

Whereas  it  has  been  made  to  appear  to  me  that  you  are  carrying  on  as 
owner,  or  manager,  the  trade  or  occupation  of  {state  the  particular  trade  or 
occupation  and  the  place  where  it  is  carried  on),  and  that  the  same  is  injurious 
to  the  public  health  {or  comfort)  by  reason  {state  briefly  in  what  manner  the 
injurious  effects  are  caused),  and  should  be  suppressed  or  removed  to  a  different 
place ; 

or 

Whereas  it  has  been  made  to  appear  to  me  that  you  are  the  owner  (or 
twe  in  possession  of  or  have  the  control  over)  a  certain  tank  (or  well  or  exca- 
vation) adjacent  to  the  public  way  {describe  the  tharoughfare),  and  that  the 
safety  of  the  public  is  endangered  by  reason  of  the  said  tank  (or  well  or  ex- 
cavation) being  without  a  fence  (or  insecurely  fenced)  ; 

or 

Whereas,  etc.,  etc.  (a*  the  case  mag  be)  ; 

I  do  hereby  direct  and  require  you  within  (state  the  lime  allowed)  to 
(state  what  is  required  to  be  done  to  abate  the  nuisance)  or  to  appear  at 
VOL.   II.  A  a 
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in  the  Court  of  on  the  day 

next,  and  to  show  cause  why  this  order  should  not  be  enforced  ; 

or 
I  do  hereby  direct  and  require  you  within  {state  the  time  allowed)  to 
cease  carrying  on  the  said  trade  or  occupation  at  the  said  place,  and  not  again 
to  carry  on  the  same,  or  to  remove  the  said  trade  from  the  place  where  it  is 
now  carried  on,  or  to  appear,  etc. ; 

or 

I  do  hereby  direct  and  require  you  within  {state  the  time  allowed)  to 
put  up  a  suflBcient  fence  {state  the  kind  of  fence  and  the  part  to  be  fenced), 
or  to  appear,  etc. 

or 

I  do  hereby  direct  and  require  you,  etc.,  etc.  {as  the  case  may  be). 
Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  i8     . 

{Seal.)  {Signature.) 


XVII. — Magistrate's  Order  constituting  a  Jury. 
{See  section  138.) 

Whereas  on  the  day  of  ,  18       ,  an  order  was 

issued  to  {name)  requiring  him  {state  the  effect  of  the  order),  and  whereas 
the  said  {name)  has  applied  to  me.  by  a  petition  bearing  date  the 
day  of  for  an  order  appointing  a  Jury  to  try  whether  the  said 

recited  order  is  reasonable  and  proper;  I  do  hereby  appoint  {the  names,  etc. 
of  the  Jive  or  more  Jurors)  to  be  the  Jury  to  try  and  decide  the  said  questions, 
and  do  require  the  said  Jury  to  rej)ort  their  decision  within 
days  from  the  date  of  this  order  at  my  oflBce  at 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

{Seal.)  {Signature.) 


XVIIT. — Magistrate's  Notice  and  Peremptory  Order  after  the 

■  Finding  by  a  Jury. 

{See  section  14c.) 

To  {name,  description  and  address). 

I  HEREBY  give  you  notice  that  the  Jury  duly  appointed  on  the  petition 
presented  by  you  on  the  day  of  have  found  that 

the  order  issued  on  the  day  of  requiring  you 

{state  substantiallg  the  requisition  in  the  order)  is  reasonable  and  proper. 
Such  order  has  been  made  absolute,  and  I  hereby  direct  and  require  you  to 
obey  the  said  order  within  {state  the  time  allotced)  on  peril  of  the  penalty 
provided  by  the  Indian  Penal  Code  for  disobedience  thereto. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

{Seal.)  {Signature.) 
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XIX. — Injumction  to  provide  against  Imminent   Dangee 
PENDING  Inquiry  by  Jury. 

{See  section  142.) 

To  {name,  description  and  address). 

Whereas  the  inquiry  by  a  Jury  appointed  to  try  whether  my  order  issued 
on  the  day  of.  ,  18       ,  is  reasonable  and  proper  is 

still  pending,  and  it  has  been  made  to  appear  to  me  that  the  nuisance  men- 
tioned in  the  said  order  is  attended  with  so  imminent  serious  danger  to  the 
public  as  to  render  necessary  immediate  measures  to  prevent  such  danger,  I 
do  hereby,  under  the  provisions  of  section  142  of  the  Code  of  Criminal  Pro- 
cedure, direct  and  enjoin  you  forthwith  to  {state  plainly  what  is  required  to 
he  done  as  a  tempora  ry  safe-guard),  pending  the  result  of  the  local  inquiry  by 
the  Jmy. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  18     . 

( Seal. )  {Signature.) 

XX. — Magistrate's  Order  prohibiting  the  Eepetition,  etc.  of  a 
Nuisance, 
{See  section  143.) 
To  {name,  description  and  address). 

Whereas  it  has  been  made  to  appear  to  me  that,  etc.  {state  the  proper 
recital,  guided  by  Form  No.  XVI  or  Form  No.  XXI,  as  the  case  may  be) ; 

I  do  hereby  strictly  order  and  enjoin  you  not  to  repeat  the  said  nuisance 
by  again  placing  or  causing  or  permitting  to  be  placed,  etc.  (as  the  case  may 
be). 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

{Seal.)  {Signature.) 

XXI. — Magistrate's  Order  to  prevent  Obstruction,  Riot,  etc. 
{See  section  144 ) 
To  {name,  description  and  address). 

Whereas  it  has  been  made  to  appear  to  me  that  you  are  in  possession  {or 
have  the  management)  of  {describe  clearly  the  property),  and  that,  in  digging 
a  drain  on  the  said  land,  you  are  about  to  throw  or  place  a  portion  of  the 
earth  and  stones  dug  up  upon  the  adjoining  public  road,  so  as  to  occasion  risk 
of  obstruction  to  persons  using  the  road  ; 

or 

Whereas  it  has  been  made  to  appear  to  me  that  you  and  a  number  of 
other  persons  {mention  the  class  oj" persons)  are  about  to  meet  and  proceed  in 
a  religious  procession  along  the  public  street,  etc.  {as  the  case  may  be),  and 
that  such  procession  is  likely  to  lead  to  a  riot  or  an  affray ; 

or 

Whereas,  etc.,  etc.  {as  the  case  may  be)  ; 

I  do  hereby  order  you  not  to  place  or  permit  to  be  placed  any  of  the 
earth  or  stones  dug  from  your  land  in  any  part  of  the  said  road ; 

A  a  2 
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I  do  hereby  prohibit  the  procession  passing  along  the  said  street,  and 
strictly  warn  and  enjoin  you  not  to  take  any  part  in  such  procession  (or,  as 
the  case  recited  may  require). 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

{Seal.)  '  {Signature.) 


XXII. — Magistrate's  Obder  declaring  Party  entitled  to  retain 

POSSESSION  OP  Land,  etc.  in  dispute. 

{See  section  145.) 

It  appearing  to  me,  on  the  grounds  duly  recorded,  that  a  dispute,  likely 
to  induce  a  breach  of  the  peace,  existed  between  {describe  the  parties  by  name 
and  residence,  or  residence  only  if  the  dispute  be  between  bodies  of  villager's) 
concerning  certain  {state  concisely  the  subject  of  dispute)  situate  within  the 
local  limits  of  my  jurisdiction,  all  the  said  parties  were  called  upon  to  give  in 
a  written  statement  of  their  respective  claims  as  to  the  fact  of  actual  possession 
of  the  said  {the  subject  of  dispute),  and  being  satisfied  by  due  inquiry  had 
thereupon,  without  reference  to  the  merits  of  the  claim  of  either  of  the  said 
parties  to  the  legal  right  of  possession,  that  the  claim  of  actual  possession  by 
the  said  {name  or  names  or  descri{jtio7i)  is  true, 

I  do  decide  and  declare  that  he  is  {or  they  are)  in  possession  of  the  said 
{the  subject  of  dispute)  and  entitled  to  retain  such  possession  until  ousted  by 
due  course  of  law,  and  do  strictly  forbid  any  disturbance  of  his  {or  their) 
possession  in  the  meantime. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

{Seal.)  {Signature.) 


XXIII. — Warrant  op  Attachment  in  the  Case  of  a  Dispute  as  to 

THE   possession   OF   LaND,  ETC. 

{See  section  146.) 
To  the  Police-officer  in  charge  of  the  Police-station  at  [^or,  To  the 

Collector  of  ]. 

Whereas  it  has  been  made  to  appear  to  me  that  a  dispute  likely  to 
induce  a  breach  of  the  peace  existed  between  {describe  the  parties  concerned 
by  name  and  residence,  or  residence  only  if  the  dispute  be  between  bodies  of 
villagers)  concerning  certain  {state  concisely  the  subject  of  dispute)  situate 
within  the  limits  of  my  jurisdiction,  and  the  said  parties  were  thereupon 
duly  called  upon  to  state  in  writing  their  respective  claims  as  to  the  fact  of 
actual  possession  of  the  said  {the  subject  of  dispute),  and  whereas,  upon  due 
inquiry  into  the  said  claims,  I  have  decided  that  neither  of  the  said  parties 
was  in  possession  of  the  said  {the  subject  of  dispute)  [or  I  am  unable  to 
satisfy  myself  as  to  which  of  the  said  parties  was  in  possession  as  aforesaid]  ; 

This  is  to  authorise  and  require  you  to  attach  the  said  {the  subject  of  dis- 
pute) by  taking  and  keeping  possession  thereof,  and  to  hold  the  same  under 
attachment  until  the  deciee  or  order  of  a  competent  Court  determining  the 
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rights  of  the  parties,  or  the  claim  to  possession,  shall  have  been  obtained  ; 
and  to  return  this  warrant  with  an  endorsement  certifying  the  manner  of  its 
execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  i8     . 

(Seal.)  {Signature.) 


XXIV. — Magistrate's  Order  prohibiting  the  doing  of  anything 

ON  Land  or  Water. 

(See  section  147.) 

A  dispute  having  arisen  concerning  the  right  of  use  of  {state  concisely  the 
subject  of  dispute)  situate  within  the  limits  of  my  jurisdiction,  the  possession 
of  which  land  {or  water)  is  claimed  exclusively  by  {describe  the  person  or 
persons),  and  it  appearing  to  me,  on  due  inquiry  into  the  same,  that  the  said 
land  {or  water)  has  been  open  to  the  enjoyment  of  such  use  by  the  public  {or 
if  by  an  individual  or  a  class  of  persons,  describe  him  or  them),  and  {if  the 
■use  can  be  enjoyed  throughout  the  year)  that  the  said  use  has  been  enjoyed 
within  three  months  of  the  institution  of  the  said  inquiry  {or  if  the  use  is 
enjoyable  only  at  particular  seasons,  say  '  during  the  last  of  the  seasons  at 
which  the  same  is  capable  of  being  enjoyed') ; 

I  do  order  that  the  said  {the  claimant  or  the  claimants  of  possession),  or 
any  one  in  their  interest,  shall  not  take  {or  retain)  possession  of  the  said 
land  {or  water)  to  the  exclusion  of  the  enjoyment  of  the  right  of  use  aforesaid, 
until  he  {or  they)  shall  obtain  the  decree  or  order  of  a  competent  Court  ad- 
judging him  {or  them)  to  be  entitled  to  exclusive  possession. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

{Seal.)  {Signature.) 


XXV. — Bond  and  Bail-bond  on  a  prelihinabt  Inqdirt 
BEFORE  A  Police-officer. 
{See  section  169.) 
I,  {name),  of  ,  being  charged  with  the  offence  of  , 

and  after  inquiry  required  to  appear  before  the  Magistrate  of 

or 
and  after  inquiry  called  upon  to  enter  into  my  own  recognisance  to  appear 
when  required,  do  hereby  bind  myself  to  appear  at  ,  in  the 

Court  of  ,  on  the  day  of  next  {or  on 

such  day  as  I  may  hereafter  be  required  to  attend)  to  answer  further  to  the 
said  charge,  and,  in  case  of  my  making  default  herein,  I  bind  myself  to  forfeit 
to  Her  Majesty  the  Queen,  Empress  of  India,  the  sum  of  rupees 
Dated  this  day  of  ,  18     . 

{Signature.) 

I  hereby  declare  myself  {or  we  jointly  and  severally  declare  ourselves 
and  each  of  us)  surety  {or  sureties)  for  the  above  said  that  he 

shall  attend  at  ,  in  the  Court  of  ,  on  the  day  of 

next  {or  on  such  day  as  he  may  hereafter  be  required  to  attend),  further  to 
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answer  to  the  charge  pending  against  him,  and,  in  case  of  his  making  default 
therein,  I  hereby  bind  myself  {or  we  hereby  bind  ourselves)  to  forfeit  to  Her 
Majesty  the  Queen,  Empress  of  India,  the  sum  of  rupees 
Dated  this  day  of  ,18. 

{Sigttature.) 


XXVI. — Bond  to  Prosecute  or  give  Evidekce. 
(^See  section  170.) 

I,  (name),  of  (place),  do  hereby  bind  myself  to  attend  at  , 

in  the  Court  of  ,  at  o'clock  on  the  day  of  next, 

and  then  and  there  to  prosecute  (or  to  prosecute  and  give  evidence,  or  to  give 
evidence)  in  the  matter  of  a  charge  of  against  one  A.  B.,  and,  in 

case  of  making  default  herein,  I  bind  myself  to  forfeit  to  Her  Majesty  the 
Queen,  Empress  of  India,  the  sum  of  rupees 

Dated  this  day  .  18     . 

(Signature.) 


XXVII. — Notice  of  Commitment  by  Magistrate  to  Government 
Pleader. 

(See  section  218.) 

The  Magistrate  of  hereby  gives  notice  that  he  has  committed 

one  for  trial   at  the  next  Sessions ;   and   the  Magistrate   hereby 

instructs  the  Government  Pleader  to  conduct  the  prosecution  of  the  said  case. 

The  charge  against  the  accused  is  that,  etc.  (state  the  offence  as  in  the 
charge). 

Dated  this  day  of  ,  18     . 

(Signature.) 


f 


XXVIII.— Charges'. 
(See  sections  221,  322,  223.) 

(I.)— Charges  with  one  Head. 

(a)  I,  {name  and  office  of  Magistrate,  etc.'},  hereby  charge  you  [wame  0/ 
accused  person"] ,  as  follows : — 

(b)  That  you,  on  or  about  the  day  of  ,  at 

,  waged  war  against  Her  Majesty  the  Queen,  Empress  of  India, 

On  Penal  Code,     and    thereby    committed    an    offence    punishable     under 

section  121.  section  121    of  the   Indian  Penal   Code,   and   within   the 

cognisance  of  the  Court  of  Session  [tchen  the  charge  is  framed  by  a  Presidency 

Magistrate,  for  Court  of  Session  substitute  High  Court]. 

(c)  And  I  hereby  direct  that  yon  be  tried  by  the  said  Court  on  the  said 
charge. 

[Signature  and  seal  of  the  Magistrate.^ 

*  In  the  body  of  the  Code  '  charge '  is  used  as  the  statement  of  a  specific 
offence. 
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ITo  be  substituted  for  (b) : — ] 

(2)  That  you,  on  or  about  the  day  ,  at  , 

with  the  intention  of  inducing  the  Hon'ble  A.  B.,  Member 

of  the  Council  of  the  Governor  General  of  India,  to  refrain 

from  exercising  a  lawful  power  as  such  Member,  assaulted  such  Member,  and 

thereby  committed  an  offence  punishable  under  section  1 24  of  the  Indian 

Penal  Code,  and  within  the  cognisance  of  the  Court  of  Session  [or  High  Court]. 

(3)  That  you,  being  a  public  servant  in  the  Department, 
.                  directly  accepted  from  \ state  the  name'',  for  another  party 

[state  the  namel,  a  gratification,  other  than  legal  remunera- 
tion, as  a  motive  for  forbearing  to  do  an  offic'al  act,  and  thereby  committed 
an  offence  punishable  under  section  161  of  the  Indian  Penal  Code,  and  within 
the  cognisance  of  the  Court  of  Session  [or  High  Court]. 

(4)  That  you,  on  or  about  the  day  of  ,  at 

,  did  [or  omitted  to  do,  as  the  case  may  6el 
On  section  166.  "-  ,  j^i-  .  ,., 

,  such  conduct  being  contrary  to  the 

provisions  of  Act  ,  section  ,  and  known  by  you  to  be 

prejudicial   to  ,  and  thereby  committed"  an  offence 

punishable    under   section  166   of  the  Indian  Penal   Code,  and  within  the 

cognisance  of  the  Court  of  Session  [or  High  Court]. 

(5)  That  you,  on  or  about  the  day  of  ,  at 

,  in  the  course  of  the  trial  of  . 

On  section  193.  ,    ,  '  x    ^    -i  •  .  1  1 

before  ,  stated  m  evidence  that 

*  ,'  which  statement  yon  either  knew  or  believed 

to  be   false,    or    did   not  believe   to  be   true,   and   thereby   committed   an 

offence  punishable  under  section  193  of  the  Indian  Penal  Code,  and  within 

the  c(^nisance  of  the  Court  of  Session  [or  High  Court]. 

(6)  That  you,  on  or  about  the  day  of  ,  at 

,  committed  culpable  homicide  not  amounting 
to  murder,  causing  the  death  of  ,  and  thereby 

committed  an  offence  punishable  under  section  304  of  the  Indian  Penal  Code, 
and  within  the  cognisance  of  the  Court  of  Session  [or  High  Court]. 

(7)  That  you,  on  or  about  the  day  of  ,  at 

,  abetted  the  commission  of  suicide  by  A.  B., 
a  person  in  a  state  of  intoxication,  and  thereby  committed 
an  offence  punishable  under  section  306  of  the  Indian  Penal  Code,  and  within 
the  cognisance  of  the  Court  of  Session  [or  High  Court]. 

(8)  That  you,  on  or  about  the  day  of  ,  at 

-        ,.  ,  voluntarily  caused  grevious  hurt  to 

On  section  325.  ,     ,        ,  .       ,  ~  .  ,    ,  ,  , 

,  and  thereby  committed  an  offence  punishable  under 

section  325  of  the  Indian  Penal  Code,  and  within  the  cognisance  of  the  Court 

of  Session  [or  High  Court]. 

(9)  That  you,  on  or  about  the  day  of  ,  at 
On  sectlo                                   » '"'^^^'^  [state  the  name']  and  thereby  committed 

an  offence  punishable  under  section  392  of  the  Indian  Penal 
Code,  and  within  the  cognisance  of  the  Court  of  Session  [or  High  Court]. 

(10)  That  you,  on  or  about  the  day  of  ,  at 

_       ^.  ,  committed  dacoity,  an  offence  punishable 

On  section  395. 

under  section  395  of  the  Indian  Penal  Code,  and  within  the 

•cognisance  of  the  Court  of  Session  [or  High  Court]. 
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[J»  cases  tried  by  Magistrates,  substitute  '  within  my  cognisance '  for 
'  within  the  cognisance  of  the  Court  of  Session,'  and  in  (c)  omit  '  by  the  said 
Court.'] 

(II.)— Charges  with  two  or  more  Heads. 
(a)  I,  [name  and  office  of  Magistrate,  etcJ],  hereby  charge  you  [name  of 
accused personl,  as  follows: — 

(6)     First. —  That  you,  on  or  about  the  day  of  , 

at  ,  knowing  a  coin  to  be  counterfeit,  delivered 

the  same  to  another  person,  by  name  A.  B.,  as  genuine, 

and  thereby  committed  an  ofiFence  punishable  under  section  241  of  the  Indian 

Penal  Code,  and  within  the  cognisance  of  the  Court  of  Session  [or  High 

Court]. 

Secondly. — That  you,  on  or  about  the  day  of  , 

at  ,    knowing   a   coin  to   be   counterfeit,    attempted   to  induce 

another  person,  by  name  A.  B.,  to  receive  it  as  genuine,  and  thereby  com- 
mitted an  offence  punishable  under  section  241  of  the  Indian  Penal  Code,  and 
within  the  cognisance  of  the  Court  of  Session  [or  High  Court]. 

(c)  And  I  hereby  direct  that  you  be  tried  by  the  said  Court  on  the  said 
charge. 

[Signature  and  seal  of  the  Magistrate.'] 

[To  be  substituted  for  {b) :— ] 

(2)  First. — That  you,  on  or  about  the  day  of  , 
On   sections   302     **                            j  committed  murder  by  causing  the  death 

a-"''  304  of  ,  and  thereby  committed  an  offence 

punishable  under  section  302  of  the  Indian  Penal  Code,  and  within  the 
cognisance  of  the  Court  of  Session  [or  High  Court] . 

Secondly. — That  you,  on  or  about  the  day  of  ,  at 

,  by  causing  the  death  of  ,  committed  culpable 

homicide  not  amounting  to  murder,  and  thereby  committed  an  offence  pun- 
ishable under  section  304  of  the  Indian  Penal  Code,  and  within  the  cognisance 
of  the  Court  of  Session  [or  High  Court]. 

(3)  First, — That  you,  on  or  about  the  day  of  ,  at 
On  sections  379                               >  committed  theft,  and  thereby  committed  an 

and  382.  offence  punishable  under  section  379  of  the  Indian  Penal 

Code,  and  vnthin  the  cognisance  of  the  Court  of  Session  [or  High  Court]. 

Secondly. — That  you,  on  or  about  the  day  of  , 

at  ,  committed  theft,  having  made  preparation  for  causing  death 

to  a  person  in  order  to  the  committing  of  such  theft,  and  thereby  committed  . 
an  offence  punishable  under  section  382  of  the  Indian  Penal  Code,  and  within 
the  cognisance  of  the  Court  of  Session  [or  High  Court]. 

Thirdly. — That  you,  on  or  about  the  day  of  , 

at  ,  committed  theft,  having  made  preparation  for  causing  restraint 

to  a  person  in  order  to  the  effecting  of  your  escape  after  the  committing  of 
such  theft,  and  thereby  committed  an  offence  punishable  under  section  382  of 
the  Indian  Penal  Code,  and  within  the  cognisance  of  the  Court  of  Session  [or 
High  Court]. 

Fourthly. — That  you,  on  or  about  the  day  of  , 

at  ,  committed  theft,  having  made  preparation  for  causing  fear 

of  hurt  to  a  person  in  order  to  the  retaining  of  property  taken  by  such  theft, 
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and  thereby  committed  an  oflfence  punishable  under  section  382  of  the  Indian 
Penal  Code,  and  within  the  cognisance  of  the  Court  of  Session  [^or  High 
Court]. 

(4)  That  you,  on  or  about  the  day  of  ,  at 

Alternative  charges  >  ^^  *^6  course  of  the  inquiry  into  before 

on  section  193.  ^  stated  in  evidence  that  '  ,' 

and    that    you,    on    or    about  the  day    of  ,  at 

,  in  the  course  of  the  trial  of  ,  before  , 

stated  in  evidence  that '  ,'  one  of  which  statements 

you  either  knew  or  believed  to  be  false,  or  did  not  believe  to  be  true,  and 
thereby  committed  an  offence  punishable  under  section  193  of  the  Indian 
Penal  Code,  and  within  the  cognisance  of  the  Court  of  Session  [or  High 
Court]  K 

[/»  cases  tried  hy  Magistrates,  substitute  '  within  my  cognisance '  for 
'  within  the  cognisance  of  the  Court  of  Session,'  and  in  (c)  omit  '  by  the  said 
Court.'] 

(III.) — Charge  for  Theft  after  a  previous  Conviction. 

I,  (name  and  office  of  Magistrate,  etc.),  hereby  charge  you  (name  of 
accused  person) ,  as  follows  : — 

That  you,  on  or  about  the  day  of  ,  at  , 

committed  theft,  .and  thereby  committed  an  offence  punishable  under 
section  379  of  the  Indian  Penal  Code,   and  within  the  cognisance  of  the 

Court  of  Session  [or  |  ^aKistrate  }  '''^  ^^^  ''**^  *'*"2/  *^1  • 

And  you  the  said  (name  of  accused)  stand  further  charged  that  you, 
before  the  conamitting  of  the  said  offence,  that  is  to  say,  on  the 
day  of  ,  had  been  convicted  by  the  {state  Court  by  which 

conviction  was  had)  at  of  an  offence  punishable  under  Chapter  XVII 

of  the  Indian  Penal  Code  with  imprisonment  for  a  term  of  three  years,  that  is 
to  say,  the  offence  of  house-breaking  by  night  {describe  the  offence  in  the  words 
used  in  the  section  under  which  the  offence  was  convicted),  which  conviction  is 
still  in  full  force  and  effect,  and  that  you  are  thereby  liable  to  enhanced 
punishment  under  section  75  of  the  Indian  Penal  Code*. 

And  I  hereby  direct  that  you  be  tried,  etc. 


XXIX. — Wabbant  or  Commitment  on  a  Sentence  of  Imprisonment  ok 
Fine  if  passed  by  a  Magistrate. 
{See  sections  245  and  258.) 
To  the  Superintendent  {or  Keeper)  of  the  Jail  at 

Whereas  on  the  day  of  ,18     ,  {name  of  prisoner), 

the  (ist,  2nd,  3rd,  as  the  case  may  be)  prisoner  in  case  No.  of  the 

Calendar  for  18     ,  was  convicted  before  me  {name  and  official  designation)  of 
the  offence  of  {mention  the  offence  or  offences  concisidy)  under  section  {or 

*  See    10    Cal.    937.      It    is    not  7  All.  44,  overruling  5  All.  17,  and 

necessary  in  India  to  allege  which  of  following   6  Suth.    Cr.  65  :    4  Mad. 

the  two  contradictory  statements  is  H.C.  51  ;  and  13  Ben.  324. 

false,   or  to   establish  the   falsity  of  ^  See  another  form,  4  Mad.  H.  C, 

that  which  is  impeached  as  untrue,  Kulings,  xi. 
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sections)  of  the  Indian  Penal  Code  {or  of  Act  ),  and  was  sentenced  to 

(state  the  punishment  fully  and  distinctly) ; 

This  is  to  authorise  and  require  you,  the  said  Superintendent  {or  Keeper), 
to  receive  the  said  {prisoner's  name)  into  your  custody  in  the  said  jail,  together 
with  this  waiTant,  and  there  carry  the  aforesaid  sentence  into  execution 
according  to  law. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

,18     . 
{Seal.)  ^_  {Signature.) 

XXX. — Wabbant  of  Imprisonment  on  Failure  to  recover  Amends  by 

Distress. 
{See  section  250.) 
To  the  Superintendent  {or  Keeper)  of  the  Jail  at 

Whereas  {name  and  description)  has  brought  against  {name  and  descrip- 
tion of  the  accused  person)  the  complaint  that  {mention  it  concisely),  and  the 
same  has  been  dismissed  as  frivolous  {or  vexatious),  and  the  order  of  dismissal 
awards  payment  by  the  said  {name  of  complainant)  of  the  sum  of  rupees 
as  amends ;  and  whereas  the  said  sum  has  not  been  paid  and  cannot  be 
recovered  by  distress  of  the  moveable  property  of  the  said  {name  of  complain- 
ant) and  an  order  has  been  made  for  his  simple  imprisonment  in  jail  for  the 
period  of  days,  unless  the  aforesaid  sum  be  sooner  paid  ; 

This  is  to  authorise  and  require  you,  the  Superintendent  {or  Keeper),  to 
receive  the  said  {name)  into  your  custody,  together  with  this  warrant,  and  him 
safely  to  keep  in  the  said  jail  for  the  said  period  of  {term  of  imprisonment),  sub- 
ject to  the  provisions  of  section  69  of  the  Indian  Penal  Code,  unless  the  said 
sum  be  sooner  paid,  and  on  the  receipt  thereof  forthwith  to  set  him  at  liberty ; 
retiu-ning  this  warrant  with  an  endorsement  certifying  the  manner  of  its  exe- 
cution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 


{Seal.) 


{Signature.) 


XXXI. — Summons  to  a  Witness. 
(See  sections  68  and  252.) 
To  -of 

Whereas  complaint  has  been  made  before  me  that  of 

has  {or  is  suspected  to  have)  committed  the  offence  of  {state  the  offence 
concisely,  with  time  and  place),  and  it  appears  to  me  that  you  are  likely 
to  give  material  evidence  for  the  prosecution  ; 

You  are  hereby  summoned  to  appear  before  this  Court  on  the 
day  of  next  at  ten  o'clock  in  the  forenoon,  to  testify  what  you  know 

concerning  the  matter  of  the  said  complaint,  and  not  to  depart  thence  without 
leave  of  the  Court ;  and  you  are  hereby  warned  that  if  you  shall  without  just 
excuse  neglect  or  refuse  to  appear  on  the  said  date,  a  warrant  will  be  issued 
to  compel  your  attendance. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

,18     . 
{Seal.)  {Signature.) 
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XXXII. — Pbecept    to    Distkict    Magistrate    to    summon    Jubobs    and 

Assessors. 

(5ee  section  326.) 
To  the  District  Magistrate  of 

Whereas  a  Criminal  Session  is  appointed  to  be  held  in  the  Court-house 
at  on  the  day  of  next,  and  the  names  of  the 

persons  herein  stated  have  been  duly  drawn  by  lot  from  among  those  named 
in  the  revised  list  of  jurors  and  assessors  furnished  to  this  Court ;  you  are 
hereby  required  to  summon  the  said  persons  to  attend  at  the  said  Court 
of  Session  at  xo  A.M.  on  the  said  date,  and,  within  such  date,  to  certify  that 
you  have  done  so  in  pursuance  of  this  precept. 

{Here  enter  the  names  of  Jurors  and  Assessors.) 
Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

,18     . 
{Seal.)  {Signature.) 


XXXIII. — Summons  to  Assessor  or  Juror. 
{See  section  328.) 
To  {name)  of  {place.) 

Pursuant  to  a  precept  directed  to  me  by  the  Court  of  Session  of 
requiring  your  attendance  as  an  Assessor  {or  a  Juror)  at  the  next  Criminal 
Session,  you  are  hereby  summoned  to  attend  at  the  said  Court  of  Session 
at  {place)  at  ten  o'clock  in  the  forenoon  on  the  day  of 

next. 

Given  under  my  hand  and  seal  of  office,  this  day  of 


18 


{Seal.)  {Signature.) 


XXXIV. — Warrant  of  Commitment  under  Sentence  of  Death. 
(See  section  374.) 
To  the  Superintendent  {or  Keeper)  of  the  Jail  at 

Whereas  at  the  Session  held  before  me  on  the  day  of  , 

18     ,  {name  of  prisoner),  the  (ist,  2nd,  3rd,  as  the  case  may  be)  prisoner 
in    case   No.  of    the    Calendar    at   the   said   Session,   was   duly 

convicted  of  the  oflFence  of  culpable  homicide  amounting  to  murder  under 
section  of  the  Indian  Penal  Code,  and  sentenced  to  sutTer  death,  subject 

to  the  confirmation  of  the  said  sentence  by  the  Court  of  ; 

This  is  to  authorise  and  require  you,  the  said  Superintendent  {or  Keeper), 
to  receive  the  said  {prisoner's  name)  into  your  custody  in  the  said  jail, 
together  with  this  warrant,  and  him  there  safely  to  keep  until  you  shall 
receive  the  further  warrant  or  order  of  this  Court,  carrying  into  effect  the 
order  of  the  said  Court. 

Given  under  my  band  and  the  seal  of  the  Court,  this  day  of 

,18     . 

{Seal.)  {Signature.) 
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XXXV. — Wabbant  of  Execution  on  a  Sentence  of  Death. 
{See  section  381.) 
To  the  Superintendent  (or  Keeper)  of  the  Jail  at 

Whereas  (name  of  prisoner),  the  (isfc,  2nd,  3rd,  as  the  case  may  be) 
prisoner  in  case  No.         of  the  Calendar  at  the  Session  held  before  me  on  the 
day  of  ,  18     ,  has  been  by  a  warrant  of  this  Court,  dated 

the  day  of  ,  committed  to  your  custody  under  sentence 

of  death,  and  whereas  the  order  of  the  Court  of  confirming 

the  said  sentence  has  been  received  by  this  Court ; 

This  is  to  authorise  and  require  you  the  said  Superintendent  {or  Keeper) 
to  carry  the  said  sentence  into  execution  by  causing  the  said 
to  be  hanged  by  the  neck  until  he  be  dead,  at  {time  and  place  of  execution),  and 
to  return  this  warrant  to  the  Court  with  an  endorsement  certifying  that  the 
sentence  has  been  executed. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

,18     . 
{Seal.)  {Signature.) 


XXXVI. — Wabrant  after-  a  Commutation  of  a  Sentence 
{See  sections  381  and  382.) 

To  the  Superintendent  {or  Keeper)  of  the  Jail  at 

Whereas  at  a  Session  held  on  the  day  of  ,18, 

{name  of  prisoner),  the  (ist,  2nd,  3rd,  as  the  case  may  Je)  prisoner  in  ca'^e 
No.  of  the  Calendar  at  the  said  Session,  was  convicted  of  the  offence  of 

,  punishable  under  section  of  the  Indian  Penal  Code,  and 

sentenced  to  ,  and  was  thereupon  committed  to  your  custody ;  and 

whereas  by  the  order  of  the  Court  of  (a  duplicate  of 

which  is  hereunto  annexed)  the  punishment  adjudged  by  the  said  sentence 
has  been  commuted  to  the  punishment  of  transportation  for  life  (or,  as  the 
case  may  he) ; 

This  is  to  authorise  and  require  you  the  said  Superintendent  {or  Keeper), 
safely  to  keep  the  said  (prisoner's  name)  in  your  custody  in  the  said  jail,  as 
by  law  is  required,  until  he  shall  be  delivered  over  by  you  to  the  proper 
authority  and  custody  for  the  purpose  of  his  undergoing  the  punishment 
of  transportation  under  the  said  order, 


ij"  the  mitigated  sentence  is  one  of  imprisonment,  say,  after  the  tvords  '  custody 
in  the  said  jail,'  '  and  there  to  carry  into  execution  the  punishment  of 
imprisonment  under    he  said  order  according  to  law.' 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

,18     . 

{Seal.)  {Signature ) 
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XXXVII. — Warrant  to  levy  a  Fine  by  Distress  and  Sale. 
{See  section  386.) 
To  (name  and  designation  of  the  police-officer  or  other  person,  or  'persons, 
who  is  or  are  to  execute  the  warrant). 
Whereas  {name  and  description  of  the  offender)  was  on  the  day 

of  ^  18     ,  convicted  before  me  of  the  offence  of  {mention  the  offence 

concisely)  and  sentenced  to  pay  a  fine  of  rupees  ,  and  whereas  the  said 

{name),  although  required  to  pay  the  said  fine,  has  not  paid  the  same  or  any 
part  thereof; 

This  is  to  authorise  and  require  you  to  make  distress  by  seizure  of  any 
moveable  property  belonging  to  the  said  {name)  which  may  be  found  within  the 
District  of  ;  and,  if  within  {state  the  number  of  days  or  hours  allowed) 

next  after  such  distress  the  said  sum  shall  not  be  paid  {or  forthwith),  to  sell 
the  moveable  property  distrained,  or  so  much  thereof  as  shall  be  suflicient  to 
satisfy  the  said  fine  ;  returning  this  wan-ant,  with  an  endorsement  certifying 
what  you  have  done  under  it,  immediately  upon  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

,18     . 
{Seal.)  {Signature.) 


XXXVIII. — Warrant  op  Commitment  in  certain  Cases  op  Contempt 
WHEN  A  Fine  is  imposed. 
{See  section  480.) 
To  the  Superintendent  {or  Keeper)  of  the  Jail  at 

Whereas  at  a  Court  holden  before  me  on  this  day  {name  and  description 
of  the  offtnder)  in  the  presence  (or  view)  of  the  Court  committed  wilful  con- 
tempt ; 

And  whereas  for  such  contempt  the  said  {name  of  offender)  has  been 
adjudged  by  the  Court  to  pay  a  fine  of  rupees  ,  or  in  default  to 

suffer  simple  imprisomnent  for  the  space  of  {state  the  number  of  months  or 
days)  ; 

This  is  to  authorise  and  require  you,  the  Superintendent  {or  Keeper) 
of  the  said  jail,  to  receive  the  said  {name  of  offender)  into  your  custody, 
together  with  this  warrant,  and  him  safely  to  keep  in  the  said  jail  for  the  said 
period  of  {term  of  imprisonment),  unless  the  said  fine  be  sooner  paid ;  and,  on 
the  receipt  thereof,  forthwith  to  set  him  at  liberty,  returning  this  warrant  with 
an  endorsement  certifying  the  manner  of  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

,  18     . 
{Seal.)  {Signature.) 

XXXIX.— Magistrate's  or  Judge's  Warrant  of  Commitment  op  Witness 
refusing  to  answer. 
{See  section  485.) 
To  {name  and  designation  of  officer  of  Court). 

Whereas  {name  and  description),  being  summoned  {or  brought  before 
this  Court)  as  a  witness  and  this  day  required  to  give  evidence  on  an  inquiry 
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into  an  alleged  offence,  refused  to  answer  a  certain  question  (or  certain 
questions)  put  to  him  touching  the  said  alleged  offence,  and  duly  recorded, 
without  alleging  any  just  excuse  for  such  refusal,  and  for  his  contempt  has 
been  adjudged  detention  in  custody  for  {term  of  detention  adjudged) ; 

This  is  to  authorise  and  require  you  to  take  the  said  {name)  into  custody, 
and  him  safely  keep  in  your  custody  for  the  space  of  days, 

unless  in  the  meantime  he  shall  consent  to  be  examined  and  to  answer  the 
questions  asked  of  him,  and  on  the  last  of  the  said  days,  or  forthwith  on  such 
consent  being  known,  to  bring  him  before  this  Court  to  be  dealt  with 
according  to  law  ;  returning  this  warrant  with  an  endorsement  certifying  the 
manner  of  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

,  18     . 
{Seal.)  {Signature.) 

XL. — Warbant  of  Imprisonment  on  Failure  to  pay  Maintenance. 
{See  section  488.) 
To  the  Superintendent  {or  Keeper)  of  the  Jail  at 

Whereas  {name,  description  and  address)  has  been  proved  before  me  to 
be  possessed  of  sufiBcient  means  to  maintain  his  wife  {name)  [or  his  child 
{name),  who  is  by  reason  of  {state  the  reason)  unable  to  maintain  herself  {or 
himself)]  and  to  have  neglected  {or  refused)  to  do  so,  and  an  order  has  been  duly 
made  requiring  the  said  (name)  to  allow  to  his  said  wife  (or  child)  for  mainten- 
ance the  monthly  sum  of  rupees  ;  and  whereas  it  has  been  further 
proved  that  the  said  {nime)  in  wilful  disregard  of  the  said  order  has  failed  to 
pay  rupees  ,  being  the  amount  of  the  allowance  for  the  month  {or 
months)  of  :  And  thereupon  an  order  was  made  adjudging  him 
to  undergo  simple  (or  rigorous)  imprisonment  in  the  said  jail  for  the  period  of 

This  is  to  authorise  and  require  you,  the  said  Superintendent  {or  Keeper), 
to  receive  the  said  (wanje)  into  your  custody  in  the  said  jail,  together  with  this 
warrant,  and  there  carry  the  said  order  into  execution  according  to  law ; 
returning  this  warrant  with  an  endorsement  certifying  the  manner  of  its 
execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 


(Seal.) 


{Signature.) 


XLI. — Warrant  to  enforce  the  Payment  of  Maintenance  by  Distress 

AND  Sale. 
{See  section  488.) 

To  {name  and  designation  of  the  police-officer  or  other  person  to  execute  the 
warrant). 
Whereas  an  order  has  been  duly  made  requiring  {name)  to  allow  to  his 
said  wife  {or  child)  for  maintenance  the  monthly  sum  of  rupees  , 

and  whereas  the  said  {name)  in  wilful  disregard  of  the  said  order  has  failed 
to  pay  rupees  ,  being  the  amount  of  the  allowance  for  the  month  {or 

months)  of  ; 
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This  is  to  authorise  and  require  you  to  make  distress  by  seizure  of  any 
moveable  property  belonging  to  the  said  {name)  which  may  be  found  within 
the  district  of  ,  and  if  within  {state  the  number  of  days  or  hours 

allowed)  next  after  such  distress  the  said  sum  shall  not  be  paid  (or  forthwith), 
to  sell  the  moveable  property  distrained,  or  so  much  thereof  as  shall  be 
sufficient  to  satisfy  the  said  sum  ;  returning  this  warrant  with  an  endorsement 
certifying  what  you  have  done  under  it,  immediately  upon  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

,18     . 
{Seal.)  {Signature.) 


XLIT. — Bond  and  Bail-bond  on  a  pbeliminaby  Inquiry  before  a 
Magistrate. 
{See  sections  496  and  499.) 
I,  {name),  of  {place),  being  brought  before  the  Magistrate  of  {as  the  case 
may  be)  charged  with  the  offence  of  ,  and  required  to  give  security  for 

my  attendance  in  his  Court  and  at  the  Court  of  Session,  if  required,  do  bind 
myself  to  attend  at  the  Court  of  the  said  Magistrate  on  every  day  of  the  pre- 
liminary inquiry  into  the  said  charge,  and  should  the  case  be  sent  for  trial  by 
the  Court  of  Session,  to  be,  and  appear,  before  the  said  Court  when  called 
upon  to  answer  the  charge  against  me  ;  and,  in  case  of  my  making  default 
herein,  I  bind  myself  to  forfeit  to  Her  Majesty  the  Queen,  Empress  of  India, 
the  sum  of  rupees 

Dated  this  day  of  ,  18     . 

{Signature.) 

I  hereby  declare  myself  {or  We  jointly  and  severally  declare  ourselves 
and  each  of  us)  surety  {or  sureties)  for  the  said  {name)  that  he  shall  attend 
at  the  Court  of  on  every  day  of  the  preliminary  inquiry  into  the 

offence  charged  against  him,  and,  should  the  case  be  sent  for  trial  by  the 
Court  of  Session,  that  he  shall  be,  and  appear,  before  the  said  Court  to 
answer  the  charge  against  him,  and  in  case  of  his  making  default  therein,  I 
bind  myself  {or  we  bind  ourselves)  to  forfeit  to  Her  Majesty  the  Queen, 
Empress  of  India,  the  sum  of  rupees 

Dated  this  day  of  ,  18     . 

{Signature.) 


XLIII.— Warrant  to  discharge  a  Person  imprisoned  on  Failure 
TO  GIVE  Security. 
{See  section  500.) 
To  the  Superintendent  {or  Keeper)  of  the  Jail  at 

{or  other  officer  in  whose  custody  the  person  is:). 
Whereas  {name  and  description  of  prisoner)  was  conmiitted  to  your 
custody  under  warrant  of  this  Court,  dated  the  day  of  , 

and  has  since  with  his  suiety  {or  sureties)  duly  executed  a  bond  under  section 
499  of  the  Code  of  Criminal  Procedure ; 
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This  is  to  authorise  and  require  you  forthwith  to  discharge  the  said  (name) 
from  your  custody,  unless  he  is  liable  to  be  detained  for  some  other  matter. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  i8     . 

(Seal.)  "  (Signature.) 


XLIV. — Warrant  of  Attachment  to  enforce  a  Bond. 
(See  section  514.) 
To  the  police-officer  in  charge  of  the  police  station  at 

Whereas  {name,  description  and  address  of  person)  has  failed  to  appear 
on  (mention  the  occasion)  pursuant  to  his  recognisance,  and  has  by  such 
default  forfeited  to  Her  Majesty  the  Queen,  Empress  of  India,  the  sum  of 
rupees  (the  penalty  in  the  bond) ;  and  whereas  the  said  (name  of  person)  has, 
on  due  notice  to  him,  failed  to  pay  the  said  sum  or  show  any  sufficient  cause 
why  payment  should  not  be  enforced  against  him  ; 

This  is  authorise  and  require  j'ou  to  attach  any  moveable  property  of  the 
said  (name)  that  you  may  find  within  the  district  of  ,  by  seizure 

and  detention,  and,  if  the  said  amount  be  not  paid  within  three  days,  to  sell 
the  property  so  attached  or  so  much  of  it  as  may  be  sufficient  to  realise  the 
amount  aforesaid,  and  to  make  return  of  what  you  have  done  under  this 
warrant  immediately  upon  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  tUty 

of  ,  18     . 

(Seal.)  (Signature.) 

XLV. — Notice  to  Surety  on  Breach  op  a  Bond. 
(See  section  514.) 
To  of 

Whereas  on  the  day  of  ,  18     ,  you  became 

surety  for  (name)  of  (place)  that  he  should  appear  before  this  Court  on  the 
day  of  ,  and  bound  yourself  in  drfault 

thereof  to  forfeit  the  sum  of  rupees  to  Her  Majesty  the  Queen, 

Empress  of  India  ;  and  whereas  the  said  (name)  has  failed  to  appear  before 
this  Court,  and  by  reason  of  such  default  you  have  forfeited  the  aforesaid  sum 
of  rupees  ; 

You  are  hereby  required  to  pay  the  said  penalty  or  show  cause,  within 
days  from  this  date,  why  payment  of  the  said  sum  should  not 
be  enforced  against  you. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

(Seal.)  (Signature.) 

XLVI. — Notice  to  Surety  of  Forfeiture  of  Bond  for  Good  Behaviour. 

(See  section  514.) 
To  of 

Whereas  on  the  day  of  ,  18       ,  you  became  surety 

by  a  bond  for  (name)  of  (place)  that  he  would  be  of  good  behaviour  for  the 
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period  of  ,  and  bound  yourself  in  default  thereof  to  forfeit  the 

sum  of  rupees  to  Her  Majesty  the  Queen,  Empress  of  India ; 

and  whereas  the  said  (name)  has  been  convicted  of  the  offence  of  (mention  the 
offence  concisely)  committed  since  you  became  such  surety,  whereby  your 
security-bond  has  become  forfeited ; 

You  are  hereby  required  to  pay  the  said  penalty  of  rupees  , 

or  to  show  cause  within  days  why  it  should  not  be  paid. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

(Seal.)  (Signatwre.) 


.  XL VII. — Wabeant  of  Attachment  against  a  Surety. 

(See  section  514.) 
To 

Whebeas  (name,  description  and  address)  has  bound  himself  as  surety 
for  the  appearance  of  (mention  the  condilion  of  the  bond),  and  the  said  {name) 
has  made  default,  and  thereby  forfeited  to  Her  Majesty  the  Queen,  Empress 
of  India,  the  sum  of  rupees  (the  penalty  in  the  bond) ; 

This  is  to  authorise  and  require  you  to  attach  any  moveable  property 
of  the  said  (name)  which  you  may  find  within  the  District  of  ,  by 

seizure  and  detention ;  and,  if  the  said  amount  be  not  paid  within  three  days, 
to  sell  the  property  so  attached,  or  so  much  of  it  as  may  be  suflScient  to  realise 
the  amount  aforesaid,  and  make  return  of  what  you  have  done  under  this 
warrant  immediately  upon  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

(Seal.)  (Signature.) 


XLVIII. — Wabbant  of  Commitment  of  the  Sceett  of  an  Accused 
Person  admitted  to  Bail. 
(See  section  514.) 
To  the  Superintendent  (or  Keeper)  of  the  Civil  Jail  at 

Whereas  (name  and   description  of  surety)  has  bound  himself  as   a 
surety  for  the  appearance  of  (state  the  condition  of  the  bond), 

and  the  said  (name)  has  therein  made  default  whereby  the  penalty  mentioned 
in  the  said  bond  has  been  forfeited  to  Her  Majesty  the  Queen,  Empress  of 
India ;  and  whereas  the  said  (name  of  surety)  has,  on  due  notice  to  him, 
failed  to  pay  the  said  sum  or  show  any  suflBcient  cause  why  payment  should 
not  be  enforced  against  him,  and  the  same  cannot  be  recovered  by  attachment 
and  sale  of  moveable  property  of  his,  and  an  order  has  been  made  for  his 
imprisonment  in  the  Civil  Jail  for  (specify  the  period) ; 

This  is  to  authorise  and  require  you,  the  said  Superintendent  (or  Keeper), 
to  receive  the  said  (name)  into  your  custody  with  this  waiTant  and  him  safely 
to  keep  in  the  said  Jail  for  the  said  (term  of  imprisonment),  and  to  return 
this  warrant  with  an  endorsement  certifying  the  manner  of  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  i8     . 

(Seal.)  (Signature.) 

VOL.  II.  B  b 
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XLIX. — Notice  to  the  Principal  op  Forfeiture  of  a  Bond  to  eeep- 
THE  Peace. 

{See  section  514.) 

To  {name,  description  and  address). 

Whereas  on  the  day  of  ,  18       ,  you  entered 

into  a  bond  not  to  commit,  etc.  {as  in  the  hond^,  and  proof  of  the  forfeiture 
of  the  same  has  been  given  before  me  and  duly  recorded  ; 

You  are  hereby  called  upon  to  pay  the  said  penalty  of  rupees  , 

or  to  show  cause  before  me  within  days  why  payment  of  the 

same  should  not  be  enforced  against  you. 

Dated  this  day  of  ,18. 

{Seal.)  {Signature.) 


L. — Warrant  to  attach  the  Property  of  the  Principal  on  Breach 
OF  A  Bond  to  keep  the  Peace. 

{See  section  514.) 

To  {name  and  designation  of  police-officer)  at  the  police-station  of 

Whereas  {name  and  description)  did  on  the  day 

of  ,  18     ,  enter  into  a  bond  for  the  sum  of  rupees  , 

binding  himself  not  to  commit  a  breach  of  the  peace,  etc.  {as  in  the  bond^, 
and  proof  of  the  forfeiture  of  the  said  bond  has  been  given  before  me  and 
duly  recorded  ;  and  whereas  notice  has  been  given  to  the  said  {name)  calling 
upon  him  to  show  cause  why  the  said  sum  should  not  be  paid,  and  he  has 
failed  to  do  so  or  to  pay  the  said  sum ; 

This  is  to  authorise  and  require  you  to  attach  by  seizure  moveable  pro- 
perty belonging  to  the  said  {name)  to  the  value  of  rupees 
which  you  may  find  within  the  District  of  ,  and,  if  the  said  sum 

be  not  paid  within  ,  to  sell  the  property  so  attached,  or  so 

much  of  it  as  may  be  sufficient  to  realise  the  same ;  and  to  make  return  of 
what  you  have  done  under  this  warrant  immediately  upon  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

{Seal.)  {Signature.) 


LI.  — Warrant  of  Imprisonment  on  Breach  of  a  Bond  to  keep  thk 

Peace. 

{See  section  514.) 
To  the  Superintendent  {or  Keeper)  of  the  Civil  Jail  at 

Whereas  proof  has  been  given  before  me  and  duly  recorded  that  {name 
and  description)  has  committed  a  breach  of  the  bond  entered  into  by  him  to 
keep  the  peace,  whereby  he  has  forfeited  to  Her  Majesty  the  Queen,  Empress 
of  India,  the  sum  of  rupees  ;  and  whereas  the  said  {name}  has 

failed  to  pay  the  said  sum  or  to  show  cause  why  the  said  sum  should  not  be 
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paid,  although  duly  called  upon  to  do  so,  and  payment  therefore  cannot  bo 
enforced  by  attachment  of  his  moveable  property,  and  an  order  has  been  made 
for  the  imprisonment  of  the  said  {name)  in  the  Civil  Jail  for  the  period  of 
{term  of  imprisonment) ; 

This  is  to  authorise  and  require  you,  the  said  Superintendent  {or  Keeper) 
of  the  said  Civil  Jail,  to  receive  the  said  {name)  into  your  custody,  together 
with  this  warrant,  and  him  safely  to  keep  in  the  said  Jail  for  the  said  period 
of  {term  of  imprisonment) ;  and  to  return  this  warrant  with  an  endorsement 
certifying  the  manner  of  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

{Seal.)  {Signature.) 


LII. — Wabbant  op  Attachment  and  Sale  on  Forfbitobe  of  Bond 

FOB  Good  Behaviour. 

{See  section  514.) 

To  the  police-officer  in  charge  of  the  police-station  at  . 

Whereas  {name,  description  and  address)  did  on  the  day 

of  ,  18     ,  give  security  by  bond  in  the  sum  of  rupees 

for  the  good  behaviour  of  {name  etc.  of  the  principal),  and  proof  has  been 
given  before  me  and  duly  recorded  of  the  commission  by  the  said  {name)  of 
the  oflfence  of  ,  whereby  the  said  bond  has  been  forfeited ;  and 

whereas  notice  has  been  given  to  the  said  {name)  calling  upon  him  to  show 
cause  why  the  said  sum  should  not  be  paid,  and  he  has  failed  to  do  so  or  to 
pay  the  said  sum ; 

This  is  to  authorise  and  require  you  to  attach  by  seizure  moveable  pro- 
perty belonging  to  the  said  {name)  to  the  value  of  rupees  which 
you  may  find  within  the  District  of  ,  and,  if  the  said  sum  be  not 
j>aid  within  ,  to  sell  the  property  so  attached,  or  so  much  of  it 
as  may  be  sufficient  to  realise  the  same,  and  to  make  return  of  what  you  have 
done  under  this  warrant  immediately  upon  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

{Seal.)  {Signature.) 


LIII.— Warrant  of  Imprisonment  on  Forfeiture  of  Bond  for  Good 
Behaviour. 

{See  section  514.) 
To  the  Superintendent  {or  Keeper)  of  the  Civil  Jail  at  . 

Whereas  {name,  description  and  address)  did  on  the  day 

of  18,  give  security  by  bond  in  the  sum  of  rupees 

for  the  good  behaviour  of  {name  etc.  of  the  principal)  and  proof  of  the  breach 
of  the  said  bond  has  been  given  before  me  and  duly  recorded,  whereby  the 
said  {name)  has  forfeited  to  Her  Majesty  the  Queen,  Empress  of  India,  the 
sum  of  rupees  ;  and  whereas  he  has  failed  to  pay  the  said  sum 

or  to  show  cause  why  the  said  sum  should  not  be  paid,  although  duly  called 
upon  to  do  so,  and  payment  thereof  cannot  be  enforced  by  attachment  of  his 

lih  2, 
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moveable  property,  and  an  order  has  been  made  for  the  imprisonment  of  the 
said  {name)  in  the  Civil  Jail  for  the  period  of  {term  of  imprisonment) ; 

This  is  to  authorise  and  require  you,  the  said  Superintendent  {or  Keeper), 
to  receive  the  said  {name)  into  your  custody,  together  with  this  warrant,  and 
him  safely  to  keep  in  the  said  Jail  for  the  said  period  of  {term  of  imprison- 
ment) ;  returning  this  warrant  with  an  endorsement  certifying  the  manner  of 
its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  i8     . 

{Seal.)  {Signature.) 


APPENDIX   A. 

(Supra,  p,  59,  note  2.) 

Places  outside  Bbitish  India  in  which  the  Code 
is  in  force. 

The  Code  of  Criminal  Procedure  is  in  force  (in  some  cases  with 
certain  modifications)  in — 

1.  The  Haidardbad  Assigned  Districts  (J.  M.  Macpherson's  Lists  of 
British  Enactments  in  force  in  Native  States,  Calcutta,  1885,  p.  34); 

The  Civil  and  Military  Station  of  Bangalore  (ibid.  p.  85)  ; 

The  Salt  sources  in  the  Rijputdna  Agency  (ibid.  pp.  103,  106, 
108,  109,  no). 

The  Rdjputdna  Parganas  under  British  administration  (Todgarh, 
Dewair,  Saroth,  Chang  and  Kot-karana),  (ibid.  p.  112):  as  to  other 
Native  States  in  the  Rdjputdna  Agency,  see  ibid.  p.  444 ; 

The  District  of  Quetta  (ibid.  pp.  114,  115); 

The  Bombay  States  of  Akalkot,  Jdth,  Miraj  (Senior),  Miraj 
(Junior),  and  Ramdurg;  (ibid.  pp.  332,  337,  339). 

2.  The   cantonments   of  Quetta,   Mittri,    Sikandardbdd,  Disah,  Canton- 
Mau,  Ndgod,  Naogaon,  Nimach,  Satnd,  Abu,  Deoli,  and,  probably,  ^nents. 
others  (ibid.  pp.  130,  131,   132,  149,   193,   200,  211,  223,  229, 

249,  254,  262). 

3.  The  lands  occupied  by  the  following  railways  constructed  in  or  Railways, 
passing  through  Native  States:  G.  I.  Peninsular  {Kurundwar), 
Nagpur  and  Chhattisgarh  {Khairagarh  and  Nundgaon),  RdjputiLna- 
Malwa,  Bhaunagar-Gondal,  Bombay,  Baroda  and  Central  India, 
Madras  Railway  {Mysore),  Sindhia  (Dholjmr,  Gwdlidr),  Bhopdl, 
Sind-Pishin  (ibid.  pp.  271,   273,   279,   280,   281,   285,  287,   291, 

294,  295,  300,  302,  314,  318,  319,  325,  328,  329). 

4.  In  Mysore  the  Code  of  1872  and  its  amending  Acts  were  in  Mysore, 
force   when    the    present    Mahdrdjd   was    placed    in    possession. 
Whether  he  has  passed  a  regulation  applying  the  Code  of  1882  I 

have  not  been  able  to  ascertain, 

5.  As  to  Kashmir,  the  British  officer  for  the  time  being  on  duty  Kashmir, 
has  the  powers  of  a  magistrate  of  the  first  class  as  described 

in  section  20  of  the  Code  of  1872*  for  the  trial  of  ofi'encea 
committed  by  European  British  subjects,  or  by  Native  British 
subjects  being  servants  of  European  British  subjects  : 

Provided  that  in  the  case  of  any  offender  being  a  European 
British  subject,  he  has  only  power  to  pass  a  sentence  of  imprison- 
ment for  a  term  not  exceeding  three  months,  or  fine  not  exceeding 

*  i.e.  sees.  32,  33  of  Act  X  of  18S2. 
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Persian 

Gulf. 

Zanzibar. 


one  thousand  rupees,  or  both  ;  and  when  the  offence  complained 
of  is,  under  the  Penal  Code,  punishable  with  death,  or  with  trans- 
portation for  life,  or  when  it  cannot,  in  the  opinion  of  such  officer/ 
be  adequately  punished  by  him,  he  shall  (if  he  thinks  that  the 
accused  person  ought  to  be  committed)  commit  him  to  the  Chief 
Court  of  the  Panjdb. 

Fines  are  recovered  in  manner  provided  by  section  307  of  the 
Code  of  1872  ^.  Sentence  of  whipping  is  carried  into  execution  in 
manner  provided  by  sections  310,  311,  312,  and  313  of  the  same 
Code'*  (ibid.  p.  420). 

6.  As  to  the  Persian  Gulf,  see  ibid.  449. 

7.  As  to  Zanzibar,  under  the  Zanzibar  Order  in  Council  of 
1884  the  Code  is  made  applicable  to  Zanzibar  as  from  the  com- 
mencement of  that  Order.  Subject  to  the  other  provisions  of  this 
Order,  the  Code  and  the  other  enactments  relating  to  the  adminis- 
tration of  criminal  justice  in  India  for  the  time  being  applicable 
to  Zanzibar  has  effect  as  if  Zanzibar  were  a  district  in  the  Presi- 
dency of  Bombay,  and  the  Judicial  Assistant  is  deemed  to  be  the 
Magistrate  of  the  district ;  the  Consul-General  is  deemed  to  be  the 
Sessions  Judge ;  the  High  Court  of  Judicature  at  Bombay  is  deemed 
to  be  the  High  Court ;  and  the  powers  both  of  the  Governor- 
General  in  Council  and  of  the  Local  Government  under  those 
enactments  are  exercisable  by  the  Secretary  of  State,  or,  with  his 
previous  or  subsequent  assent,  by  the  Governor-General  in  Council. 


Lower 
Provinces. 


APPENDIX    B. 

(Supra,  p.  161.) 
Offences  triable  by  Jurt. 

As  to  this  matter,  four  of  the  Local  Governments  have  published 
notifications  to  the  following  effect : — 

In  the  Lower  Provinces: — 7th  January,  1862  {Calcutta  Gazette, 
1862,  p.  87) :  In  the  district  of  the  Twenty-four  Parganas,  Hugli, 
Bardwan,  Murshiddbdd,  Nadiyd,  Patna,  and  Dacca,  the  trial  by 
any  Court  of  Session  of  all  the  offences  defined  in  chaps.  VIII,  XI, 
XVI,  and  XVII  of  the  Penal  Code  shall  be  by  jury.  27th  May, 
1862  {Calcutta  Gazette,  1862,  p.  2041)  :  In  the  above-mentioned 
districts  the  trial  by  any  Court  of  Session  of  the  offences  defined  in 
chap.  XVIII  of  the  Penal  Code  (offences  relating  to  documents, 
and  to  trade  or  property-marks)  shall  be  by  jury.     15th  October, 

»  i.e.  sees.  386,  387,  389  of  Act  X  of  1883. 
'  See  sees.  391-395  of  Act  X  of  1882. 
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1862  (Calcutta  Gazette,  1862,  p.  3416) :  Abetments  of  and  attempts 
to  commit  any  of  the  above-mentioned  offences  shall  be  tried 
by  jury. 

In  Assam,  28th  Marcli,  1862  {Calcutta  Gazette,  1862,  p.  1286):  Assam. 
In  all  the  districts  comprising  the  Assam  Division  the  trial  of 
all  offences  by  the  Court  of  Sessions  shall  be  by  jury. 

In  Madras,  see  the  Fort  St.  George  Gazette,  1 5tli  March,  1 862,  p.  450  Madras. 
(Sessions  Courts  of  CTiittur,  Cuddapah,  Masulipatara  and  Rajaraun- 
dry) :  13th  May,  1862,  p.  777  (Cuddalore):  ist  August,  1862,  p. 
177  (Negapatam) :  2  Jan.  1863,  p.  i  (Chittur,  Cuddapah,  Masuli- 
patam,  Rajahmundry,  Cuddalore,  Negapatam):  14th  April,  1863, 
p.  633  (Tanjore) :  22  Feb.  1870,  p.  220  (Cuddalore).  Fort  St. 
George  Gazette,  20th  March,  1883,  Part  I,  p.  150:  In  all  Courts 
of  Session  in  the  Madras  Presidency,  except  those  in  the  Agencies 
of  Ganjam,  Goddvari,  and  Vizagapatam,  trials  of  the  following 
offences  must  be  by  jury : — the  offences  described  in  the  Penal 
Code,  sees.  379,  380,  382,  392,  393,  394,  395,  397,  398,  399, 
400,  401,  402,  411,  412,  414,  451,  452,  453,  454,  455,  456,  457, 
458,  459.  and  461. 

In  Bombay  {Bort\hay  Government  Gazette,  12th  August,  1875,  Part  Bombay. 

I,  p.  798)  :  The  Court  of  Sessions  at  Puna  must  try  by  jury  all 
offences  for  which  under  chaps.  VIII,  XI,  XII,  XVI,  XVII,  or 
XVIII  of  the  Penal  Code,  or  under  any  of  those  chapters  taken  in 
connection  with  sec.  75  of  the  Penal  Code,  the  punishment 
awardable  is  death,  transportation  for  life,  or  transportation  or 
imprisonrnent  for  a  period  extending  to  ten  years  or  upwards, 
and  also  all  abetments  of  or  attempts  to  commit  any  of  the  offences 
included  in  those  chapters.  Any  person  who  may  be  tried  by  a 
jury  for  any  of  the  offences  specified  must  be  tried  by  the  same  jury 
for  all  offences  with  which  he  may  be  charged  on  the  same  trial. 
Trial  by  jury  has  been  introduced  into  the  other  Sessions  Courts 
in  the  Bombay  Presidency;  but  I  have  been  unable  to  find  the 
notifications. 

In  Burma,  8th  June,  1877  {British  Burma  Gazette,  1877,  ^^^^  Burma. 

II,  p.  117):  The  trial  before  the  Courts  of  Session  in  British 
Burma  of  aU  offences  committed  by  European  British  subjects  shall 
be  by  jury.  22nd  December,  1875  {British  Burma  Gazette,  1875, 
Part  II,  p.  233)  :  The  trial  of  all  offences  by  the  Court  of  the 
Recorder  of  Rangoon,  and  by  the  Court  of  the  Judge  of  the 
town  of  Maulmain,  shall  be  by  jury. 

Similar  notifications  have  been  issued  by  the  Local  Governments 
of  the  N.  W.  Provinces  and  the  PanjAb,  and,  probably,  by  those  of 
Oudh,  the  Central  Provinces,  and  Coorg ;  but  I  have  been  unable 
to  find  them. 
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Lower 
Provinces. 


Madras. 


Bombay. 


N.  W. 
Provinces, 


APPENDIX  C. 

(Supra,  p.  162.) 
Number  of  Jury, 

As  to  this  matter,  six  of  the  Local  Governments  have  issued 
notifications  to  the  following  effect : — 

In  the  Lower  Provinces  (^Calcutta  Gazette,  2 2d  Jan.  1873,  Parti, 
p.  152) :  In  trials  hy  jury  before  a  Court  of  Session,  in  which  an 
European  (not  being  an  European  British  subject)  or  an  American 
is  the  accused  person,  or  one  of  the  accused  persons,  the  jury 
shall  consist  of  five  persons  in  the  districts  named  in  the  subjoined 
list  A,  and  of  three  pei'sons  in  the  districts  named  in  list  B : — 

List  A.  Bardwdn,  Midnapur,  Hugli,  Howrah,  Twenty-four 
Parganas,  Murshiddbdd,  Dacca,  Patna,  ShdhAbad,  Tirhut,  Saran 
and  Champdrean,  Monghyr,  Bhdgulpur,  Cuttack. 

List  B.  BdnkurA,  Birbhum,  Nadiyd,  Jessor,  Dindjpur,  Maldah, 
RSjshahi,  Rangpur,  Bogrd,  Pabna,  Darjfling,  Jalpaiguri,  Earidpur, 
Bakarganj,  Maimansinh,  Sylhet,  Cachar,  Chittagong,  Noakhali, 
Tipperah,  Gaya,  Purneah,  Santdl  Parganas,  Puri,  Balasor,  Haz4- 
ribdgh,  Lohardagga,  Singbhum,  M.inbhum,  Godlpard,  Kdmrup, 
Darrang,  Naugong,  SibsSgar,  Lakhimpur. 

Ibid.  (Calcutta  Gazette,  June  11,  1873,  Part  I,  p.  741) :  In  trials 
before  the  Court  of  Session  in  which  the  accused  person  in  not  a 
European  or  American,  the  jury  shall  consist  of  five  persons  in 
all  districts  in  which  the  system  of  trial  by  jury  had  been,  or  may 
hereafter  be,  extended. 

In  Madras  [Fort  St.  George  Gazette  Extraordinary,  2  ist  December, 
1872,  p.  2):  In  trials  by  jury  before  Sessions  Courts  the  jury 
shall  consist  of  five  jurors.  To  the  same  effect  is  para.  1 2  of  the 
notification  of  ist  Jan.  1873  in  the  Fort  St.  George  Gazette,  25th 
March,  1873,  p.  598,  and  see  the  notification  No.  92,  ibid.,  20th 
March,  1883,  Part  I,  p.  150. 

In  Bombay  (Bombay  Government  Gazette,  13th  Feb.,  1873,  P- 
129):  In  all  trials  by  jury  before  the  Puna  Court  of  Session  of 
offences  under  chaps.  VIII,  IX,  XII,  XVI,  XVII,  XVIII  of  the 
Indian  Penal  Code,  the  jury  shall  consist  of  five  persons.  Through- 
out the  Bombay  Presidency  five  is  the  number  of  the  jury  in 
trials  before  the  Court  of  Session  in  which  a  European,  not  being 
a  European  British  subject,  or  an  American,  is  the  accused  person 
or  one  of  the  accused  persons. 

In  the  North-Western  Provinces  (N.-W.  Provinces  Gazette,  1873, 
p.  1042):  The  jury  in  trials  by  jury  before  the  Court  of  Session 
shall  consist  of  seven  persons  in  the  districts  of  the  N.W.  Provinces, 
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In  the  Panjdb  [Panjdb  Gazette,  1873,  p.  76)  :   The  jury  in  trials  Panjab. 
before  the   Court  of  Session  in  the    districts    of  Lahore,  Delhi, 
Eawal  Pindi  and  Peshdwar,  shall  consist  of  nine  persons  :  in  the 
districts  of  Ambdlah,  Multdn  and  Sialkot  of  five  persons,  and 
in  all  other  districts  of  the  Panjdb  of  three  persons. 

Similar  notifications  have  doubtless  been  issued  by  the  Local 
Governments  of  Oudh,  the  Central  Provinces,  Burma  and  Coorg ; 
but  I  have  not  been  able  to  find  them.  It  is  very  desirable  that 
each  of  the  Local  Governments  should  revise  and  issue  in  an 
accessible  form  all  its  uncancelled  notifications  under  the  Codes 
of  Criminal  Procedure  of  186 1,  1872,  and  1882. 


APPENDIX   D. 

(Supra,  p.  2,  note  2.) 

The  uneepealed  part  of  9  Geo.  IV.  c.  74. 

"Whereas  many  wholesome  alterations  have  been  made  in  the 
criminal  law  of  England,  and  the  administration  thereof,  by 
authority  of  Parliament ;  and  it  is  expedient  that  some  of  the  said 
alterations  should  be  extended  to  the  British  territories  under  the 
government  of  the  United  Company  of  Merchants  of  England 
trading  to  the  East  Indies :  Be  it  therefore  enacted  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  that  this  Com- 
Act  shall  commence  and  take  effect  on  and  from  the  ist  day  of™®°°^" 
March,  1829,  and  shall  extend  to  all  persons  and  all  places,  as  well  Act. 
on  land  as  on  the  high  seas,  over  whom  or  which  the  criminal 
jurisdiction  of  any  of  his  Majesty's  Courts  of  justice  erected  or  to 
be  erected  within  the  British  territories  under  the  government  of 
the  United  Company  of  Merchants  of  England  trading  to  the  East 
Indies  does  or  shall  hereafter  extend. 

And  for  the  more  effectual  prosecution  of  accessories  before  Trial  of 
the  fact  to  felony,  be  it  enacted,  that  if  any  person  shall  counsel,  fccessory 
procure   or   command   any  other   person   to  commit  any   felony,  the  fact 
whether  the  same  be  a  felony  at  common  law  or  by  virtue  of  any  although 
statute  or  statutes  made  or  to  be  made,  the  person  so  counselling,  j.^^, 
procuring  or  commanding  shall  be  deemed  guilty  of  felony,  and  mitted  on 
may  be  indicted  and  convicted  either  as  an  accessory  before  the    '^  b^^^ 
fact   to  the  principal  felony,  together  with  the  principal    felon, 
or  after  the  conviction  of  the  principal  felon,  or  may  be  indicted 
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and  convicted  of  a  substantive  felony,  whether  the  principal 
felon  shall  or  shall  not  have  been  previously  convicted,  or  shall 
or  shall  not  be  amenable  to  justice,  and  may  be  punished 
in  the  same  manner  as  an  accessory  before  the  fact  to  the  same 
felony,  if  convicted  as  an  accessory,  may  be  punished ;  and  the 
oflFence  of  the  person  so  counselling,  procuring  or  commanding, 
howsoever  indicted,  may  be  enquired  of,  tried,  determined,  and 
punished  by  any  Court  which  shall  have  jurisdiction  to  try  the 
principal  felon,  in  the  same  manner  as  if  such  offence  had  been 
committed  at  the  same  place  as  the  principal  felony,  although  such 
offence  may  have  been  committed  on  the  high  seas,  or  at  any  place 
on  land,  whether  within  his  Majesty's  dominions  or  without  ;  and 
that  in  case  the  principal  felony,  and  the  offence  of  counselling, 
procuring,  or  commanding,  shall  have  been  committed  in  different 
places,  the  last  mentioned  offence  may  be  inquired  of,  tried, 
determined,  and  punished  in  any  of  his  Majesty's  courts  of  justice 
within  the  British  territories  under  the  government  of  the  said 
United  Company  having  jurisdiction  to  try  either  of  the  said 
offences  :  Provided  always,  that  no  person  who  shall  be  once  duly 
tried  for  any  such  offence,  whether  as  any  accessory  before  the  fact 
or  as  for  a  substantive  felony,  shall  be  liable  to  be  again  indicted  or 
tried  for  the  same  offence. 

And  be  it  enacted,  that  if  any  person  shall  become  an  accessory 
after  the  fact  to  any  felony,  whether  the  same  by  a  felony  at  common 
law,  or  by  virtue  of  any  statute  or  statutes  made  or  to  be  made,  the 
offence  of  such  person  may  be  inquired  of,  tried,  determined,  and 
punished  by  any  court  which  shall  have  jurisdiction  to  try  the 
principal  felon,  in  the  same  manner  as  if  the  act  by  reason  whereof 
such  person  shall  have  become  an  accessory  had  been  committed  at 
the  same  place  as  the  principal  felony,  although  such  act  may  have 
been  committed  either  ou  the  high  seas  or  at  any  place  on  land, 
whether  within  his  Majesty's  dominions  or  without ;  and  that  in 
case  the  principal  felony,  and  the  act  by  reason  whereof  any  person 
shall  have  become  accessory,  shall  have  been  committed  in  different 
places,  the  offence  of  such  accessory  may  be  enquired  of,  tried, 
determined,  and  punished  in  any  of  his  Majesty's  courts  of  justice 
within  the  British  territories  under  the  government  of  the  said 
United  Company,  having  jurisdiction  to  try  either  of  the  said 
offences :  Provided  always,  that  no  person  who  shall  be  once  duly 
tried  for  any  offence  of  being  an  accessory  shall  be  liable  to  be 
again  indicted  or  tried  for  the  same  offence. 

And  be  it  enacted,  that  if  any  principal  offender  shall  be  in 
anywise  convicted  of  any  felony,  it  shall  be  lawful  to   proceed 
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against  any  accessory,  either  before  or  after  the  fact,  in  the  same  after  con- 
manner  as  if  such  principal  felon   shall   die   or  be   pardoned,  or  ^^?*'^.°  '^J 

.  r  J         principal. 

otherwise  delivered  before  attainder;  and  every  such  accessory  shall 
suffer  the  same  punishment,  if  he  or  she  be  in  anywise  convicted, 
as  he  should  have  suffered  if  the  principal  had  been  attainted. 

And  be  it  enacted,  that  all  offences  prosecuted  in  any  of  his  Admiralty 
Majesty's  courts  of  Admiralty  shall,  upon  every  first  and  subsequent  "fl®^^^^. 
conviction,  be  subject  to  the  same  punishments,  whether  of  deaths 
or   otherwise,  as  if  such  offence  had  been  committed   upon  the 
land. 

And  be   it  enacted,  that  wherever  this   or  any  other  statute  Constmc- 

relatinff  to  any  offence,  whether  punishable   upon   indictment  or  *'^'?'^ .    , 

..  .,.,  .  „.  irt.  criminal 

summary  conviction,  in  describing  or  referring  to  the  offence  or  statutes. 

the  subject-matter  thereof,  or  the  offender,  or  the  party  affected  or 

intended  to  be  affected  by  the  offence,  shall  use  words  importing 

the  singular  number  or  the  masculine  gender  only,  yet  the  statute 

shall   be  understood   to  include  several  matters  as  well  as   one 

matter,  and  several  persons  as  well  as  one  person,  and  females  as 

well  as  males,  and  bodies  corporate  as  well  as  individuals,  unless  it 

be  otherwise  specially  provided,  or  there  be  something  in  the  subject 

or   context   repugnant  to  such  construction ;    and  wherever   any 

forfeiture  or  penalty  is  payable  to  a  party  aggrieved,  it  shall  be 

payable  to  a  body  corporate  in  every  case  where  such  body  shall 

be  the  party  aggrieved. 

And   be  it  enacted,  that  where  any  person,  being  feloniously  Trial  of 
stricken,  poisoned,  or  otherwise  hurt  at    any  place  whatsoever,  murder, 
either  upon  the  land  or  at  sea,  within  the  limits  of  the  Charter  uause  of 
of  the  said  United  Company,  shall  die  of  such  stroke,  poisoning,  death  only, 
or  hurt  at  any  place  without  those  limits,  or  being  feloniously  death  or 
stricken,  poisoned  or  otherwise  hurt  at  any  place  whatsoever,  either  where 
upon  land  or  at  sea,  shall  die  of  such  stroke,  poisoning,  or  hurt  at  ^^*     °"  ^' 
any    place  within  the  limits   aforesaid,   every  offence  committed  cause, 
in  respect  of  any  such  case,  whether  the  same  shall  amount  to  the  l^^PP^"^ 
offence  of  murder  or  of  manslaughter,  or  of  being  accessory  before  limits  of 
or  after  the  fact  to  murder  or  manslaughter,  may  be  dealt  with,  Company's 

cnftrtftr 

inquired  of,  tried,  determined,  and  punished  by  any  of  his  Majesty's 
courts  of  justice  within  the  British  territories  under  the  government 
of  the  said  United  Company,  in  the  same  manner  in  all  respects  as 
if  such  offence  had  been  wholly  committed  within  the  jurisdiction 
of  the  court  within  the  jurisdiction  of  which  such  offender  shall  be 
apprehended  or  be  in  custody 
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(Supra,  p.  265). 

The  unrepealed  part  of  Act  X  or  1875. 

Advocate         1 44.  The  Advocate  General  may,  with  the  previous  sanction  of  the 

General       Govemor-General  in  Council  or  the  Local  Government,  exhibit  to 
may  exhibit  .  .  ... 

informa-      the  local  High  Court,  against  persons  subject  to  the  jurisdiction  of 

tions.  lY^Q  gaid  Court,  info  mations  for  all  purposes  for  which  Her  Majesty's 

Attorney- General  may  exhibit  informations  on  behalf  of  the  Crown 
in  the  Court  of  Queen's  Bench  or  Exchequer  ^. 

Such  proceedings  may  be  taken  upon  every  such  information  as 
may  lawfully  be  taken  in  case  of  similar  informations  filed  by  her 
Majesty's  Attorney-General  in  England,  so  far  as  the  circumstances 
of  the  case  and  the  course  and  practice  of  proceeding  in  the  said 
High  Courts  respectively  will  admit. 

All  fines,  penalties,  forfeitures,  debts  and  sums  of  money  recovered 
or  levied  under  or  by  virtue  of  any  such  information  shall  belong  to 
the  Government  of  India. 

Power  to         1 46.  At  any  stage  of  any  proceeding  under  this  Act,  before  the 

enter  nolle  return  of  the  verdict,  the  Advocate  General  may,  if  he  think  fit, 
prosequi,      .  . 

inform  the  Court  on  behalf  of  Her  Majesty  that  he  will  not  further 

prosecute   the  defendant   upon  the  information  or  charge ;    and 

thereupon  all  proceedings  on  such  information  or  charge  against  the 

defendant  shall  be  stayed,  and  he  shall  be  discharged  of  and  from 

the  same.     But  such  discharge  shall  not  amount  to  an  acquittal  ^. 

*  Informations  are  filed  ex  officio  Informations  are  filed  in  the  Court 

in  the  Court  of  Queen's  Bench  (or  of  Exchequer  to  recover  debts  due  to 

as  it  is  now  called,  the  Queen's  Bench  the  Crown  under  revenue  and  other 

Division  of  the  High  Court  of  Justice)  penal  statutes,  and  damages  for  tres- 

without  the  intervention  of  a  grand  passing  on  Crown  lands, 

jury.   They  lie  for  misdemeanors  only,  '  So   in    England    the   party   dis- 

and  not  for  treasons,  felonies  or  mis-  charged  remains  liable  to  be  re-in- 

prision  of  treason  (Archbold,  p.  Ii6).  dieted,  Archbold,  p.  115. 
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It  is  obvious  that,  in  eveiy  system  of  jurisprudence  professing 
to  provide  for  the  due  administration  of  public  justice,  some  forms 
of  proceeding  must  be  established,  to  bring  the  matters  in  con- 
troversy between  the  parties,  who  are  interested  therein,  before  the 
tribunal  by  which  they  are  to  be  adjudicated.  And  for  the  sake 
of  the  despatch  of  business,  as  well  as  for  its  due  arrangement  with 
reference  to  the  rights  and  convenience  of  all  the  suitors,  many  rules 
must  be  adopted  to  induce  certainty,  order,  accuracy,  and  uniformity 
in  these  proceedings'. 

The  Anglo-Indian  Courts  have  always  tried  to  do  justice  between 
man  and  man.  But  no  one  can  say  that  their  procedure  was  for- 
merly characterised  by  certainty,  order  and  accuracy;  and  its  want 
of  uniformity  is  equally  incontestable. 

Before    the    ist  July,    1859,   there   were    no   less  than    nine  Multiform- 
difterent  systems  of  civil  procedure   simultaneously  in   force  in  ^*y  of  old 

DroGcdurc 

Bengal :  four  in  the  Supreme  Court,  con-esponding  to  its  common- 
law,  equity,  ecclesiastical  and  admiralty  jurisdictions ;  one  for 
the  Court  of  Small  Causes  at  Calcutta;  one  in  the  military 
Courts  of  Requests;  and  three  in  the  Courts  of  the  East  India 
Company,  one  for  regular  suits,  a  second  for  summary  suits,  and 
a  third  applicable  to  the  jurisdiction  of  the  Deputy  Collector  in 
what  were  called  resumption-suits'^.  The  procedures,  as  well  as  the  Procedures 
jurisdictions,  of  the  Supreme  Court  were  all  founded  on  the  charter  ^  ^"pr^^ao 
of  George  III,  dated  26th  March,  1774.  These  jurisdictions  were 
technically  tenned  '  sides '  of  the  Court,  and  the  procedure  on  each 
'  side '  was  similar  to  the  procedure  of  the  corresponding  Court  in 
England,  with  this  difference,  that  the  viva  voce  examinations  of 

^  See     Story,     Commentarita     on  They  were  called  '  resumption-suits,' 

Equity  Pleading,  %  i,  because  by  reason  of  them  the  Govem- 

*  Also  called  Id-khirdj  suits.     All  ment  is  said  to  '  resume '  the  right 

land  in  India  is  assumed  to  be  sub-  iUegallywithheldfrom  it,  First  Report 

ject  to  khirdj  (the  tax  imposed  by  of  Commissioners  appointed  to  con- 

Muhammadans  on  the  land  of  con-  sider  the  reform  of  the  judicial  estab- 

quered  countries),  unless  the  right  to  lishments  etc,  of  India,  p.  aoo.     Se« 

it  has   been  granted   away    by   the  in   Bengal,   Ben.  Regs.    19  of   I793» 

sovran ;  and  Id-khirdj  suits  wereinsti-  37  of  1793,  and  7  of  1882  :  in  Madras, 

tuted   to   try   the  question  whether  Mad.  Regs.    35   of  1802,  and  13  of 

landsheld  withoutpayment  of  revenue  1802  :  in  Bombay,  Bom.  Kegs.  17  of 

were  so  held  by  a  legal  title  or  not.  1827  and  6  of  1833. 
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witnesses  were  taken  down  in  writing  and  the  depositions  were 
signed  by  the  witnesses.  The  source  of  the  procedure  of  the  Small 
Causes  Court  I  have  not  been  able  to  ascertain.  There  were  no 
written  pleadings  in  this  Court.  Procedure  in  the  military  Courts 
of  Requests  was  regulated  by  Act  XI  of  184 1.  In  these  Courts  also 
Procedure  there  were  no  written  pleadings.  The  civil  procedure  of  the  Com- 
pany's Courts  originated  in  a  code  of  regulations  passed  by  Lord 
Cornwallis,  in  1793  ^  That  code  was  applicable  chiefly  to  regular 
fcuits,  the  practice  of  the  Courts  being  more  similar  to  that  of  the 
Courts  of  equity  than  of  common  law  ^,  and  there  was  only  one 
class  of  cases  for  which  it  was  then  considered  necessary  to  provide 
a  more  summary  procedure.  These  were  suits  for  the  forcible  dis- 
possession of  disputed  land  and  crops.  But,  a  few  years  later,  the 
summary  procedure  was  extended  to  cases  connected  with  the 
collection  and  exaction  of  rent.  The  summary  jurisdiction  in  cases 
of  forcible  dispossession  was  transferred  to  the  Magistrates  by 
Act  IV  of  1840;  and  the  summary  jurisdiction  in  cases  of  rent, 
which  had  gradually  increased  so  as  to  embrace  almost  every 
question  between  the  zamindar  and  raiyat,  was  transferred  by  Ben. 
Eeg.  8  of  1 83 1  to  the  collector  of  land-revenue. 

In  suits  in  the  Company's  Courts  there  were  written  pleadings, 
which  consisted  of  a  plaint,  an  answer,  a  reply  and  a  rejoinder. 
The  parties  were  not  restricted  to  any  particular  form,  but  each 
told  his  story  in  his  own  way.  The  pleadings  were  in  consequence 
argumentative  and  sometimes  very  voluminous,  and  full  of  irrelevant 
matter  and  repetition ;  and  they  often  failed  to  bring  the  parties 
to  direct  issue.  A  regulation  passed  in  181 4',  no  doubt,  required 
the  Judge,  after  the  close  of  the  proceedings,  to  settle  the  issues, 
or  rather  fix  the  points  to  be  determined.     But  this  '  most  whole- 

^  Ben.  Ifeg.  3  of  1793.  diction  of  the  provincial  Courts  de- 

"  It  was,  however,   nearer  to  the       pendedonBen.  Reg.  3of  1793,860.  8:  7 

Scottish  than  to  any  English  system. 

First  Report,  p.  198. 

^  Ben.  Reg.  26  of  1814,  sec.  10,  cl. 

2,  cl.  4.     Other  rules  on  the  subject 

of  civil  procedure  were  contained  in 

Reg.  4  of  1 793,   sec.   7 :    Reg.  2    of 

1806,  sec.  2:  Reg.  23  of  1814,  sees. 

46,  73 :  Reg.  26  of  1814,  sec.  4,  cl.  2  : 

Reg.  5   of  1831,  sec.  16:   Reg.  6  of 

1832,   sec.   3    (which   enabled   Euro- 
pean judges  to  avail  themselves  of 

the  assistance  of  Natives  as  a  pan- 

ch^yat,    as    assessors,  or    as  jurors), 

and  Acts  XII  of  1843,  IV  of  1850, 

VIII   of  1850,  XV   of   1850,  XXV 

of  1852,  and  XV  of  1853.   The  juris- 


Written 
pleadings. 


of  1795,  sec.  7  :  2  of  1803,  sec.  5  :  5  of 
1831,  sees.  5,  15,  cl.  2,  and  27,  cl.  3; 
and  Act  XXV  of  1837,  ^^'^^  ^-  As  to 
the  Courts  in  which  suits  were  to  be 
instituted,  see  Act  IX  of  1844,  sec.  i, 
and  Reg.  5  of  1831,  sec.  7.  As  to  the 
power  of  the  Sadr  Court  to  transfer 
suits,  see  Acts  III  of  1837  and  XXVII 
of  1 838.  The  Sadr  Court  might,  under 
Reg.  25  of  1 814,  sec.  5,  cl.  i,  call  up 
from  any  subordinate  Court  and  de- 
termine any  original  suit  amounting 
to  Rs.  50,000  and  upwards  ;  but  this 
jurisdiction  appears  never  to  have 
been  exercised. 
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some  regulation '  (as  it  was  called  by  the  Judicial  Committee) 
was  much  neglected  by  the  lower  Courts,  and  the  parties  were 
allowed  to  bring  in  from  time  to  time  as  might  be  convenient  their 
exhibits  and  lists  of  witnesses,  with  a  petition  stating  the  point  to 
prove  which  they  were  adduced.  No  particular  course  was  pre- 
scribed to  be  followed  at  the  final  hearing.  The  Judge  either  himself 
perused  the  pleadings  and  depositions,  or  listened  to  them  as  read 
by  a  corruptible  Native  officer.  '  The  parties  were  then  heard,  and 
the  general  practice  iu  this  case  was  for  the  Judge  to  put  a  question 
to  the  vakil  of  one  of  the  parties,  which  was  answered  by  the 
opposite  vakil  to  the  best  of  his  ability,  and  then  a  good  deal  of 
wrangling  sometimes  followed  between  the  opposed  pleaders  \'  The 
Judge,  as  he  does  still,  determined  both  fact  and  law,  but  his  judg- 
ment was  often  reversed  by  the  appellate  Court  on  merely  technical 
grounds,  not  affecting  the  merits  of  the  case  or  the  jurisdiction  ^ 

Mutatis  mutandis,  it  may  be  said  that  in  the  other  parts  of 
British  India  the  systems  of  civil  procedure  were  equally  numerous, 
and,  it  may  be  added,  equally  imperfect '. 

The  evils  arising  from  this  state  of  things  had  long  been  felt ;  First  Law 
and  in  1834,  the  statute  3  &  4  Wm.  IV,  c.  85,  sec.  53,  provided   .*^™"^^^" 
that  certain  persons  styled  the  Indian  Law  Commissioners  should 
inquire  into  all  existing  forms  of  judicial  procedure  in  force  in  any 
part  of  British  India,  and  should  suggest  such  alterations  as  might 
in  their  opinion  be  beneficially  made  in  those  forms. 

These  Commissioners  recommended  extensive  alterations,  and 
appear  to  have  drafted  a  Code  of  Civil  Procedure.  This  I  have 
never  seen.  It  is  certain,  however,  that  iu  or  about  1853,  Mr.  A. 
J.  Moflfatt  Mills  (a  judge  of  the  Sadr  Diwdni  Adalat)  and  Mr. 
(afterwards  Sir  H.  B.)  Harington  were  appointed  '  special  Com- 
missioners for  revising  the  Code  of  Civil  Procedure  ;'  and  that  the 
result  of  their  labours,  a  draft  entitled  '  The  Code  of  Civil  Proce- 
dure of  the  Courts  of  the  East  India  Company  *,'  was  printed  in 

*  First  Report,  p.  199.  rules  as  to  procedure  were  in  Bom. 

*  First  Report,  p.  83.  Regs.  2  of  1827,  sec.  10,  4  of  1827, 
^  The  Madras  Regulations  on  the  and  17  of  1827,  sees.  32,  34.  The  pro- 
subject  were  2  and  3  of  1802,  4  of  cedure  of  officers  appointed  to  try 
i8i6,  sec.  14,  cl.  2,  and  4  of  1816,  small  suits  in  military  baziirs in  Bom- 
sec.  24.  The  procedure  of  Village  bay  is  unafiFected  by  the  Code.  The 
Munsifs  and  Village  Panch^ats  jurisdiction  of  the  provincial  Courts 
is  unaffected  by  the  Code  (see  sec.  depended  on  Bom.  Reg.  2  of  1827, 
61,  cl.  c).  The  jurisdiction  of  the  sec.  21  :  Reg.  1  of  1830,  sec.  5,  cl.  i  : 
provincial  Courts  depended  on  Mad.  Reg.  18  of  1831,  sec.  3,  cl.  2. 

Reg.  2  of  i8o2,sec.5  :  4of  1816,  sec.5,  *  This  draft  contains  1026  sections 

cl.  I  :  Reg.  6  of  1 816,  sec.  ii :  Reg.  3  distributed   among  36  chapters,   the 

of  1833,  sees.  4  and  5,  and  Act  VII  of  arrangement  and   drafting  of  which 

1843,  sees.  3  and  4.     The  Bombay  are  very  faulty.  As  to  its  substance,  it 
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1854  and  laid  before  another  body  of  Commissioners  in  England 
appointed  under  16  &  17  Vic.  c.  95,  sec.  28.  These  Commissioners 
were  thus  instructed  by  Sir  Charles  Wood,  then  President  of  the 
Board  for  the  affairs  of  India  : — 

'  It  is  obviously  most  desirable  that  a  simple  system  of  pleading 
and  practice,  uniform,  as  far  as  possible,  throughout  the  whole 
jurisdiction,  should  be  adopted,  and  one  which  is  also  capable  of 
being  applied  to  the  administration  of  justice  in  the  inferior  Courts 
of  India,  The  embarrassment  will  thus  be  avoided  which  a  diver- 
sity of  procedure  throws  in  the  way  of  an  appellate  jurisdiction ; 
and  the  proceedings  in  the  new  Court^  will  be  a  pattern  and  guide 
to  the  inferior  tribunals  in  the  Mufassal. 

'  Your  first  duty,  therefore,  should  be  to  address  yourselves  to 
the  preparation  of  such  a  code  of  simple  and  uniform  procedure.' 
Four  draft       The  Commissioners  accordingly  produced  and  submitted  to  Her 
codes.  Majesty  in  their  first  report  a  draft  code  of  procedure  for   all 

ordinary  civil  courts  in  the  Lower  Provinces  of  Bengal,  with  the 
exception  of  the  Court  of  Small  Causes  in  Calcutta.  In  their 
third  and  fourth  reports,  dated  the  20th  May,  1856,  they  submitted 
similar  codes  for  the  civil  courts  in  the  North-Western  Provinces 
and  the  Presidencies  of  Madras  and  Bombay.  Four  Bills  founded 
on  these  drafts  were  in  1857  introduced  into  the  Legislative 
Council  by  Mr.  (now  Sir  Barnes)  Peacock,  and  referred  to  Select 
The  Code  Committees.  These  Bills  were  amalgamated  and  became  law  as 
ot  1859.  Act  VIII  of  1859.  The  principal  improvements  which  it  made  were, 
according  to  Sir  Barnes  Peacock^,  these :  (a)  it  enabled  the  Civil 
Courts  to  grant  injunctions  to  restrain  a  defendant  from  commit- 
ting waste,  injury  or  breach  of  contract ;  (6)  it  enabled  Civil 
Courts  to  appoint  receivers  or  managers  for  the  preservation  or  the 
better  management  or  custody  of  property  in  dispute ;  (c)  it  pro- 
vided that  the  parties  to  a  suit  might,  where  they  were  at  issue  on 
some  question  of  law  or  fact,  state  a  case  to  the  Judge  in  the  form 
of  an  issue  and  agree  among  themselves  in  writing  to  abide  by  the 
finding  of  the  Judge  upon  such  issue,  such  finding  to  be  enforceable 
as  if  it  were  a  judgment  in  a  contested  suit ;  and  (d),  as  introduced, 
it  dispensed  with  the  necessity  of  going  through  all  the  tedious  and 
technical  forms  of  pleading  in  the  Supreme  Courts.  But  the  Code 
as  passed  did  not  apply  to  those  Courts,  or  to  the  Presidency  Small 

is  enough  to  say  that  under  it  written  mating  the   Supreme  and  the  Sadr 

pleadings  would  have  been  retained,  Courts  in  each  of  the  Presidencies, 

but  restricted  to  a  plaint  and  to  an  now  called  the  High  Court, 

answer  in  which  the  defendant  might  *  Proceedings    of   the   Legislative 

introduce  fresh  matter.  Council  of  India,  1857,  col.  23. 
*  i.e.  the  Court  formed  by  amalga- 
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Cause  Courts.     Nor  did  it  extend   to  the  Non-regulation    Pi'o- 
vinces. 

The  day  after  the  Code  had  taken  effect  in  Bengal,  and  before  it  Amend- 
had  come  into  force  in  Madras  and  Bombay,  Mr.  Harington,  nil  ^^^^111 
actum  reputans  dum  quid  su2)eresset  agendum,  moved  the  first  reading  of  1859. 
of  a  Bill  (afterwards  Act  IV  of  i860)  to  amend  one  of  its  rules  re- 
lating to  api)eals  to  the  Sadr  Court,  and  the  process  of  amendment 
went  on  to  the  end  of  1863 — Acts  XLIII  of  i860,  XXIII  of  1861, 
IX  of  1863,  and  XVIII  of  1863  being  passed  in  swift  succession. 

In  the  meanwhile  the  Code  had  been  extended  to  almost  the 
whole  of  British  India  ^,  and  it  was  also  made  applicable  to  the 
High  Courts  in  the  exercise  of  their  civil,  intestate,  testamentary, 
and  matrimonial  jurisdictions  ^ 

In  1 863-1 864  a  Bill  consolidating  the  Acts  above  mentioned,  and  Mr.  Har- 
also  providing  for  the  service  of  summons  upon,  and  for  examining  |?^°^.^ 
criminals  confined  in  gaol,  and  for  enabling  the  Courts  to  obtain  tion  Bill, 
the  testimony  of  experts  on  questions  relating  to  the  law  of  the 
religion  of  the  parties,  was  prepared  by  Mr.  (afterwards  Sir  Henry) 
Harington.  This  Bill  was  published  in  April,  1864,  and  introduced 
and  referred  to  a  Select  Committee  in  the  following  November. 
This  Committee  made  many  amendments  in  the  wording  of  the 
Bill,  but  left  its  bad  arrangement  unaltered  and  its  numerous 
defects  unsupplied.  They  presented  a  report  dated  6th  April,  1865. 
The  amended  draft,  with  the  report,  was  sent  home  to  the  Secre- 
tary of  State  in  Council,  and  by  him  referred  to  the  Indian  Law 
Commissioners.  Tliey  were  of  opinion  that  the  project  of  con- 
solidation should  be  deferred,  and  that  it  would  be  better  to 
amend  the  Code  by  successive  enactments,  as  occasion  might 
demand.  The  Secretary  of  State*  in  Council  in  his  despatch  of 
the  25th  February,  1867,  expressed  his  concurrence  in  that  opinion. 

In  consequence  the  work  was  broken  off;  but  after  the  corre-  Further 
spondence  above  referred  to,  there  were  more  changes  in  the  changes  in 
law,  each  tending  to  make  some  portion  of  the  existing  Code 
inapplicable  to  existing  circumstances.  Besides  the  modifications 
effected  by  local  Acts,  the  General  Clauses  Act  of  1868,  the 
Prisoners'  Testimony  Act  of  1869,  the  General  Stamp  Act  of  the 
same  year,  the  Court  Fees  Act  of  1870,  the  Limitation  Act  of 

'  Subject,   in    the   Non-regulation  Letters  Patent  of  December  28,  1865, 

Provinces,  to  the  restriction  that  the  §  37.     As  to  proceedings  in  the  in- 

sale  of  land  in  execution  of  decrees  testate  and  testamentary  jurisdictions, 

should  not   take   place  without  the  see  the  Succession  Act,  X  of  1865, 

consent  of  some  executive  authority.  sees.  3,  238  and  261.  As  to  the  matri- 

''  See  the  revoked  Letters  Patent  of  monial  jurisdiction,   see  Act  IV  of 

May  14,  1862,  §  37,  and  the  present  1869,  sec.  45. 

VOL.  II.  C  C 


386  THE    CODE    OF   CIVIL   PEOCEDURE. 

187 1,  the  Evidence  Act  of  1872,  the  Oaths  Act  of  1873,  all  had 
this  effect  to  a  greater  or  less  extent.  Moreover,  Act  V  of  1866 
had  provided  a  summary  procedure  on  bills  of  exchange,  and  Act  X 
of  1867  dealt  with  references  by  provincial  Courts  of  Small  Causes. 

Again,  the  Code  of  1859  was  unquestionably  ill-drawn,  ill- 
arranged  and  incomplete,  and  there  had  been  a  large  number 
of  decisions,  which  showed  either  some  inconvenience  in  the 
rules  of  the  Code  or  some  ambiguity  of  expression,  or  absence 
of  direction,  which  had  given  rise  to  disputes.  To  a  certain 
extent  these  matters  were  settled  by  judicial  decisions ;  but  the 
decisions,  however  well  they  might  interpret  the  language  of  the 
Code,  did  not  always  lay  do\vn  the  rule  most  beneficial  to  suitors, 
and  even  in  the  more  frequent  instances,  when  the  decision  laid 
down  the  best  rule,  it  was  often  convenient  to  embody  it  in  the 
written  law. 

Lastly,  the  Government  of  India  had  decided  to  make  sundry 
amendments  in  the  law  relating  to  the  execution  of  decrees,  and 
to  render  more  efficient  the  provisions  of  the  Code  as  to  execu- 
tion-debtors unable  to  pay  their  debts. 

Under  these  circumstances,  the  Government  of  India,  with  the 
advice  of  Mr.  (now  Lord)  Hobhouse,  who  was  then  law-member, 
and  the  sanction  of  the  Secretary  of  State,  determined  to  proceed 
with  Mr.  Harington's  Bill,  and  the  writer,  who  was  then  Secretary 
to  the  Government  of  India  in  the  Legislative  Department,  with 
the  permission  of  Mr.  Hobhouse,  recast  Mr.  Harington's  draft. 
In  doing  so  he  attempted  a  clearer  and  more  methodical  arrange- 
ment of  the  different  parts  and  clauses  of  the  Code  than  was  then 
the  case :  he  embodied  in  it  a  number  of  judicial  decisions,  some 
incorporated  in  the  substance  "of  the  enactments,  some  by  way  of 
explanation :  in  a  few  instances  he  proposed  rules  more  generally 
convenient  than  those  which  had  been  decided  to  result  from  the 
then  wording  of  the  Code  :  he  supplied  several  forms  of  proceeding 
which  he  thought  might  be  useful  to  suitors  ;  and  he  added  certain 
provisions  as  to  joinder  of  parties,  lis  alibi  jyendens,  foreign  judgments, 
interrogatories,  affidavits,  admission  of  documents,  administration 
suits,  suits  by  and  against  minors  and  lunatics,  suits  relating  to 
charities,  interpleader,  etc.,  some  of  which  were  borrowed  with 
necessary  modifications  from  the  orders  and  rules  made  in 
England  under  the  Judicature  Acts,  others  from  the  rules  of  the 
High  Court  of  Calcutta,  and  others  from  the  New  York  Code 
of  Civil  Procedure.  Of  these  new  provisions,  one,  the  chapter 
on  interpleader,  was  wholly  drawn  by  Mr.  Hobhouse ;  the 
chapter  on  payment  into   court  and  the  section  on  set-off  were 
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either  wholly  or  chiefly  from  his  pen;  and  the  other  chapters, 
especially  those  on  execution  of  decrees  and  appeals  to  the  Queen  in 
Council,  owe  much  to  his  skill  and  industry. 

The  re-arrangement  of  the  Code  was  made  on  the  following  Arrange- 
principles.  First,  the  course  of  an  ordinary  suit  is  followed,  from  ™®°* 
the  moment  that  the  plaintiff  determines  to  sue  until  he  obtains  Code, 
execution  of  his  decree.  Incidental  proceedings  (as,  for  example, 
when  either  party  dies  or  becomes  insolvent,  or  a  female  party 
marries,  or  a  local  investigation  is  required)  are  then  separately 
dealt  with.  Thirdly,  we  have  suits  in  particular  cases,  as,  for 
example,  when  the  plaintiff  is  a  pauper,  a  lunatic,  or  a  mere  stake- 
holder; or  the  defendant  is  a  corporation,  a  minor,  or  a  military 
man.  Fourthly,  the  Code  deals  with  provisional  remedies  (such 
as  arrest  and  attachment  before  judgment,  and  interlocutory  in- 
junctions), which  are  wanted  to  prevent  the  plaintiff  absconding 
or  property  disappearing  or  being  wasted  pending  litigation. 
Fifthly,  we  have  special  proceedings  not  of  the  nature  of  regular 
suits — such  as  references  to  arbitration  and  summary  suits  on 
negotiable  instruments.  These  five  divisions  exhaust  the  subject 
of  procedure  in  the  exercise  of  original  jurisdiction.  If,  then, 
an  unsuccessful  litigant  wishes  to  present  an  appeal,  or  to  have 
a  judgment  reviewed,  he  will  find  the  law  on  these  subjects  in 
Parts  dealing  respectively  with  appeals  and  reviews.  References 
of  points  of  law  to  the  High  Courts  are  also  separately  dealt 
with  :  the  special  rules  relating  to  the  Courts  established  under 
24  &  25  Vic.  c.  104  in  the  Presidency-towns  and  at  Allahabad 
are  placed  in  a  Part  by  themselves ;  and  the  body  of  the  draft 
is  completed  by  a  few  sections  comprising  some  miscellaneous 
matters  which  could  not  conveniently  be  placed  under  any  of  the 
other  heads.  The  new  Code  was  thus  divided  into  ten  Parts, 
relating  respectively  to — 
I.  Suits  in  general. 
11.  Incidental  proceedings. 

III.  Suits  in  particular  cases. 

IV.  Provisional  remedies. 
V.  Special  proceedings. 

VI.  Appeals. 

VII.  Review  of  judgment. 

VIII.  References  to  the  High  Court. 
IX.  Special  rules  relating  to  the  chartered  High  Courts. 
X.  Certain  miscellaneous  matters. 
The  draft,  with  a  preliminary  report  dated  March  8,  1875,  was 
presented  to  the  Council,  published  in  the  Gazette  of  India,  und 

C  c  3 


388  THE    CODE    OF    CIVIL   PROCEDUEE.  * 

.  circulated  to  the  Local  Governments.  A  further  report,  dated  13th 
September,  1876,  describing  many  improvements  in  the  draft 
suggested  by  the  criticisms  of  Messrs.  Pitt  Kennedy,  Belchambers, 
Plowden  and  others^,  was  presented  to  the  Council  with  the 
revised  Bill  in  September,  1876.  And  a  final  report,  describing 
many  further  improvements  due  to  Sir  R.  Garth,  Sir  Charles 
Turner,  Mr.  Justice  Ainslie,  and  Pandit  Lakshmi  Ndrdyana,  was 
presented  to  the  Council  in  the  spring  of  1877.  After  a  memor- 
able speech  by  Sir  Aiihur,  now  Lord  Hobhouse,  the  Bill  became 
law  on  the  30th  March  in  that  year,  and  it  came  into  force  on 
the  following  ist  of  October. 
Amend-  Nine  months'  experience,  however,  showed  that  several  amend- 

Code  of       nients,  both  formal  and  substantial,  were  desirable.     Local  laws 
1877.  prescribing  a  special  procedure  for  suits  between  landlord   and 

tenaut  had  not  been  suflBciently  saved  by  section  4,  and  the 
result  was  that  the  local  legislatures  were  debarred  from  making 
any  law  dealing  with  that  matter.  Section  229  did  not  provide 
for  Courts,  such  as  that  of  the  Resident  at  Mandalay,  which  were 
then  outside  British  India.  And  there  were  other  difficulties  as 
to  the  rules  for  the  payment  of  subsistence-money  of  imprisoned 
judgment-debtors :  as  to  appeals  against  orders  for  the  sale  of 
attached  property  or  rejecting  applications  to  set  aside  ex  parte 
decrees,  and  as  to  the  power  of  Judicial  Commissioners  to  regulate 
their  own  procedure.  The  chapter  on  Insolvency  did  not  extend 
to  persons  against  whose  property  orders  of  attachment  had  issued 
in  execution  of  money-decrees,  and  it  required  amendment  in  other 
respects.  The  section  (622)  as  to  revision  by  the  High  Court 
did  not  provide  for  the  case  where  the  lower  Court  appeared 
to  have  acted  in  the  exercise  of  its  jurisdiction  illegally  or  with 
material  irregularity.  And  there  were  several  slips  in  the  drafting, 
of  which  perhaps  the  most  important  was  in  the  first  clause  of 
the  section  (113)  on  res  judicata.  The  writer,  who  had  succeeded 
Sir  Arthur  Hobhouse  as  law- member,  therefore  introduced  into 
the  Viceregal  Council  a  Bill  which  became  law  as  Act  XII  of  1879, 
and  amended  about  1 30  sections  of  the  Code. 
The  Code  In  the  beginning  of  1882  another  Bill  was  introduced  to  exempt 
of  188a.  from  attachment  the  whole  of  the  salaries  of  public  officers  and 
railway  servants  when  not  exceeding  rs.  20  per  mensem,  extending 
section  539  (as  to  suits  relating  to  public  charities)  to  suits  relating 
to  religious  endowments,  and  applying  sections  434  and  650  A  to 

•  Messrs.   Field,   Maclean,   R.   J.       Chand,  an  Extra  Assistant  Commis- 
Crosthwaite  and  J,  W.  Smyth  (all  of      sioner  in  the  Panjjib. 
the  Bengal  Civil  Service^,  and  Hukm 
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Revenue  as  well  as  to  Civil  Courts.  The  Select  Cotnmittee  to  which 
this  Bill  was  referred  added  some  ten  or  twelve  less  important 
amendments  of  other  parts  of  the  Code ;  and  as  the  Code  had 
been  already  amended,  thought  that  the  convenience  of  the  courts, 
the  bar  and  the  public  required  that  Act  X  of  1877  and  its 
amending  Act  (XII  of  1879)  should  be  repealed  and  re-enacted 
with  the  amendments  proposed  by  the  amended  Bill,  but  without 
any  change  in  the  order  and  numbering  of  the  parts,  chapters  and 
sections  of  the  Act  of  1877.  The  Council  agreed  to  this,  and  the 
present  Code,  Act  XIV  of  1882,  accordingly  became  law. 

The  Code  begins  with  a  short  preamble  and  nine  sections  con- 
taining certain  definitions  and  other  preliminary  matter.  The 
portions  of  the  Code  which  extend  to  the  provincial  Courts  of 
Small  Causes  are  declared  by  section  5  and  schedule  II.  The  por- 
tions extending  to  the  Presidency  Small  Cause  Courts  are  declared 
by  Act  XV  of  1882,  sec.  23  and  its  second  schedule.  The  few 
portions  which  do  not  apply  to  the  High  Courts  in  the  exercise  of 
original  jurisdiction  are  declared  by  the  Code  itself,  section  638. 

Part  I.   Of  Suits  in  Genkeal. 

This  Part  deals  with  litigation  in  the  simplest  case,  from  the 
time  that  the  plaintiff  decides  on  suing  and  has  to  select  his 
forum  to  the  time  when,  having  obtained  a  decree,  he  proceeds 
to  execute  it.  It  assumes  that  the  plaintiff  is  a  sane  adult  British 
subject,  and  neither  a  pauper,  a  military  man,  or  a  mere  stakeholder. 
It  assumes  that  the  defendant  is  another  sane  adult  British  subject, 
that  he  is  not  a  military  man,  and  that  he  does  not  attempt  to 
abscond  or  to  waste  the  subject-matter  of  the  suit.  It  also  assumes 
that  the  suit  is  not  compromised,  and  that  in  the  course  of  the 
litigation  neither  party  dies,  becomes  insolvent,  marries,  or  requires 
a  commission  to  issue.  It  is  divided  into  eighteen  chapters  re- 
lating to  the  following  subjects  : — 

I.  The  jurisdiction  of  the  Courts  and  res  judicata. 
II.  The  place  of  suing. 

III.  Parties,  their  appearances,  applications  and  acts. 

IV.  The  frame  of  the  suit,  and  the  form  of  the  plaint. 
V.  The  institution  of  suits. 

VI.  Service  of  summons  on  the  defendant. 

VII.  The  appearance  of  the  parties,  and  the  consequence  of 

non-appearance. 

VIII.  Written  statements. 

IX.  The  examination  of  the  parties  at  the  first  hearing. 
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X.  The  admission,  inspection,  production,  and  impounding 

of  documents. 
XI.  The  settlement  of  issues. 
XII.  The  disposal  of  the  suit  at  the  first  hearing. 

XIII.  Adjournments. 

XIV.  Summoning  witnesses. 

XV.  Examination  of  parties  and  witnesses. 
XVI.  Judgment  and  decree. 
XYII.  Costs. 
XVIII.  Execution  of  decrees. 

Chapter  I.    Of  the  Jurisdiction  of  the  Courts  and,  Res  Judicata. 

The  first  question  for  a  person  seeking  judicial  relief  is,  whether 
his  suit  can  be  brought ;  whether,  in  other  words,  the  Courts  have 
jurisdiction  to  grant  the  desired  relief. 

Here  the  Code  first  declares  generally  that  no  person  shall 
by  reason  of  his  descent  or  place  of  birth  be  in  any  civil  pro- 
ceeding exempt  from  the  jurisdiction  of  any  of  the  Courts  ^.  This 
had  been  the  law  in  the  Bengal  Presidency  since  the  year  1836  in 
regard  to  all  the  civil  courts  except  the  Munsif  s''.  But  this  de- 
claration does  not  affect  special  laws,  such  as  have  been  provided 
for  the  care  of  the  property  and  persons  of  minors ^  and  for 
privileged  persons,  such  as  the  late  King  of  Oudh,  and  the  families 
of  the  Nawdb  of  the  Carnatic  ■•  and  the  Nawdb  of  Surat  **. 

The  Code  then  declares  the  jurisdiction  to  try  all  suits  of  a 
'  civil  nature,'  excepting  suits  of  which  their  cognisance  is  barred, 
by  any  law  for  the  time  being  in  force ;  such,  for  instance,  as  the 
Limitation  Act,  or  Act  XVIII  of  1850,  which  bars  suits  against 
judges  for  acts  done  by  them  in  good  faith^  in  the  discharge  of 
their  judicial  duties'',  or  the  Code  of  Criminal  Procedure,  sections 
133,  140,  142,  which-  prevent  the  civil  Courts  from  inter- 
fering with  the  orders  of  magistrates  for  the  removal  of  public 
nuisances*,  or  the  Code  of  Civil  Procedure  itself,  sec.  244.     The 


*  For  the  old  legislation  as  to  the 
persons  amenable  to  civil  jurisdiction, 
see  Acts  XI  of  1836,  sec.  2  :  XXIV 
of  1836,  sec.  5 :  III  of  1839,  sec.  1  : 
VI  of  1843,  sec.  7  :  III  of  1850,  sec.  i. 

'  It  was  extended  to  the  Munsifs 
court  in  1843. 

»  2  N.  W.  P.  79,  83. 

*  Act  XXXVII  of  1858. 
»  Act  XVIII  of  1848. 

*  And  see  infra,  sec.  288. 

''  2  Mad.  H.  C.  396,  443 :   3  Bom. 


H.  C,  A.  C.  J.  36 :  5  Suth.  Civ.  K.104, 
coL  1 :  13  Suth.  13. 

'  See  2  Agra,  81 :  13  Suth.  13.  But 
as  to  a  Magistrate's  order  concerning 
the  interior  of  a  private  house,  see 
8  Suth.  Civ.  R.  239. 

Other  laws  by  which  the  cognisance 
of  suits  is  barred  are — Act  XIII  of 
1857,  s^cs-  ^3j  14  (quality  etc.  of 
opium  delivered  to  Government) : 
Act  I  of  1859,  sec.  57  (suits  by 
seamen    for    wages) :     Act    IX    of 
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regulation  of  ritual  is  not  within  the  province  of  civil  Courts  ^ 
But  the  Code  explains  that  a  suit  in  which  the  right  to  pro- 
perty or  an  oflSce  is  contested  is  a  suit  of  a  civil  nature, 
although  the  right  may  depend  on  the  decision  of  questions  as 
to  religious  rites  or  ceremonies  ^  In  other  words,  the  Courts 
do  not  meddle  with  matters  of  religion,  except  so  far  as  such 
matters  are  inseparable  from  questions  as  to  civil  rights  or 
liabilities.  The  rule  corresponds  with  that  followed  by  the 
English  Coui'ts  with  regard  to  dissenting  religious  bodies  ^ 
And  the  Courts  will  not  give  relief  when  by  so  doing  they  would 
recognise  an  immoral  custom  *,  as  where  the  dancing-girls  of  a 
temple  sue  to  enforce  a  monopoly  of  the  gains  of  prostitution. 
The  Courts  cannot  take  cognisance  of  '  acts  of  state,'  that  is,  acts 
done  in  the  exercise  of  sovran  powers  ^  which  do  not  profess  to  be 
justified  by  municipal  law^.  It  must,  however,  be  remembered 
that  the  Secretary  of  State  in  Council  cannot  in  India  claim  on 
behalf  of  the  Crown  the  prerogative  of  immunity  from  suit '' ;  and 
where  the  act  complained  of  professes  to  be  done  under  the  sanction 
of  municipal  law  and  in  the  exercise  of  powers  conferred  by  that 
law,  the  circumstance  that  it  is  an  act  done  by  the  sovran  power,  or 
by  the  delegate  of  that  power,  does  not  oust  the  jurisdiction  of  the 
Courts  *.  And  a  suit  will  not  lie  for  costs  awarded  by  a  civil  court, 
or  for  damages  occasioned  by  a  civil  action,  even  though  brought 
maliciously  and  without  reasonable  or  probable  cause  *.  The  Code 
of  Civil  Procedure  (unlike  the  Code  of  Criminal  Procedure,  sec.  55) 
contains  no  rule  that  a  judge  shall  not  try  any  case  in  which  he  is 
personally  interested,  except  in  case  of  necessity,  where  no  other 
Judge  has  jurisdiction.     That  a  judge  of  the  High  Court  will  refuse 


Matters  of 
religion. 


Immoral- 
ity. 


Acts  of 
state. 


Costs  or 
damages. 

Trial  by 

interested 

judge. 


1859,  sec.  16  (forfeitures  and  attach- 
ments): Act  XXIII  of  1871,  sees. 
4-7  (claims  to  pensions  and  grants)  : 
Act  I  of  1877,  sec.  21  (contracts  which 
cannot  be  specifically  enforced)  :  Act 
VI  of  1878,  sec.  17  (decisions  of  Collec- 
tor as  to  treasure  trove) :  Act  XVII  of 
1878,  sees.  I,  3,  4  (compensation  for 
acts  relating  to  ferries),  and  a  large 
number  of  local  enactments  relating 
to  encumbered  estates,  revenue  mat- 
ters, village  cesses,  hereditary  offices, 
forests  and  forest  produce,  rent-suits. 
For  the  restriction  of  the  interference  of 
the  Bombay  Courts  in  caste  questions, 
Bee  Bom.  Reg.  II  of  1827,  sec.  21,  and 
2  Bom.  470  :  6  Bom.  725  :  11  Bom.  534. 
*  5  Bom.  80,  81. 


*  The  words '  or  tenets '  should  have 
been  added.     See  5  Mad.  313. 

^  See  Cooper  v.  Gordon,  L.  R.,  8  £q. 
249 :  JBroton  v.  Cur6  of  Montreal, 
L.  R.,  6  P.  C.  157. 

*  I  Mad.  t68. 

*  e.  g.  the  powers  of  making  peace 
and  war,  of  concluding  treaties,  of 
seizing  property  by  right  of  con- 
quest. 

8  L.  R.,  2  I.  A.  38  ;  following  7 
Moore,  I.  A.  476 ;  and  see  5  Mad. 
273,  dissenting  from  i  Cal.  11.  See, 
too,  3  All.  829,  per  Stuart  C.J. 

''  21  &  22  Vic.  c.  106,  sec.  65. 

"  5  Mad.  282,  per  Turner  C.J. 

'  I  Bom.  467.  But  see  Churchill 
v.  Siggers,  3  El.  &  Bl.  938. 
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to  try  such  cases,  see  Bourke,  Rep.  O.  C.  p.  273.  For  the  English 
common  law  on  this  subject  see  Dimes  v.  Grand  Junction  Canal  Co., 
3  H.  L.  Ca.  793  :  Serjeant  v.  Dale,  L.  R.,  2  Q.  B.  D.  566,  567.  We 
may  leave  this  subject  of  jurisdiction  with  the  remark  that  the 
so-called  merger  of  torts  in  felony  does  not  exist  in  India \  A 
Hindu  or  Mahomedan  therefore  whose  civil  rights  have  been  infringed 
by  an  act  which  is  also  a  non-compoundable  offence  is  not  bound 
to  prosecute  the  offender  before  bringing  his  civil  suit.  Nor  is 
his  right  to  sue  suspended  until  the  offender  is  brought  to  justice. 
The  Code  should  have  contained  rules,  either  by  way  of  express 
enactment  or  of  illustration,  as  to  each  of  these  matters. 
Lis  aim  Section  12  then  provides  for  the  plea  oilis  alibi  pendens,  the  ex- 
P^  "*■  ce2)tio  litis  pendentis  of  the  civilians.  It  bars  suits  only  where  the 
matter  in  issue  is  also  directly  in  issue  in  a  previous  suit  between  the 
same  parties  for  the  same  relief  in  a  British  Indian  Court  having 
jurisdiction  to  grant  it ;  and  explains  that  the  pendency  of  a  suit 
in  a  foreign  Court  does  not  preclude  the  Courts  in  British  India  from 
trying  a  suit  founded  on  the  same  cause  of  action.  It  is  founded 
on  three  English  cases  :  Foster  v.  Vassall,  3  Atk.  589  :  Devie  v.  Lord 
Brotwlow,  2  Dick.  611  :  Be/irensv.  Sieveking,  2  My.  &  Cr.  602. 
^^^  Section  13  treats  of  res  judicata,  a  plea  founded  on  the  two 

''  '     maxims  Nemo  debet  bis  vexari  2»'0  eadem  causa  and   Interest  rei 

jmblicae  ut  sit  finis  litium,  and  a  subject  of  which  the  importance 
in  a  country  inhabited  by  a  litigious  population  is  only  equalled 
by  the  difficulty  of  dealing  with  it  clearly,  concisely  and  accurately 
in  a  legislative  enactment. 

As  res  judicata  is  a  plea  in  bar,  not  a  plea  to  the  jurisdiction,  the 
place  of  this  section  may  be  objected  to  ;  but  the  circumstance  that 
the  corresponding  section  2  of  Act  VIII  of  1859  stood  in  the  fore- 
front of  that  Code,  and  the  convenience  of  having  so  important 
a  clause  in  a  prominent  position  seemed  in  this  instance  to  outweigh 
considerations  of  logical  arrangement.  The  principal  clause  and 
its  first  Explanation  are  founded  on  the  definition  in  Livingston's 
code  of  evidence  for  the  State  of  Louisiana,  §  192.  'Res 
judicata  is  whatever  has  been  finally  decided  by  a  Court  of  com- 
petent jurisdiction — proceeding  according  to  the  forms  of  law — by 
a  valid  sentence — on  a  matter  alleged,  and  either  desired  or  ex- 
pressly or  impliedly  confessed  by  the  other ;  and  it  is  conclusive 
evidence  of  that  which  it  decides,  between  the  same  parties  or 
those  that  represent  them,  litigating  for  the  same  thing,  under  the 
same  title  and  in  the  same  quality.'  But  the  Indian  Code  provides 
that  in  the  former  suit  the  matter  in  issue  must  have  been  not 
'  See  Vol.  I.  of  this  work,  p.  18. 
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only  substantially,  but  directly  in  issue.  The  second,  third,  fourth 
and  fifth  Explanations  rest  on  decisions  of  English  or  Indian 
Courts.  But  the  second  Explanation  extends  to  matters  which 
might  or  ought  to  have  been  made  ground  of  attack  in  the 
former  suit.  The  third  declares  that  any  relief  claimed  on  the 
plaint,  which  is  not  expressly  granted  by  the  decree,  shall  be 
deemed  to  have  been  refused.  The  fourth  declares  that  a  de- 
cision is  '  final '  when  it  is  such  as  the  Court  making  it  could  not 
alter  (except  on  review)  on  the  application  of  either  pai-ty  or 
reconsider  of  its  own  motion.  An  appealable  decision  may  be 
'  final '  until  the  appeal  is  made.  The  fifth  lays  down  that  when 
persons  litigate  bona  fide  in  respect  of  a  private  right  claimed 
in  common  for  themselves  and  others,  all  persons  interested  in 
such  right  shall  be  deemed  to  claim  under  the  litigants.  The  sixth 
is  taken  from  Livingston's  code,  just  mentioned,  §  198,  and  should 
be  transferred  to  the  Evidence  Act.  The  section  is  not  exhaustive 
as  to  the  effect  of  res  judicata.  It  does  not  deal  with  the  case  of 
judgments  in  rem,  nor  with  that  of  parties  represented  by,  though 
not  claiming  under,  the  parties  to  the  former  suit  \ 

Section  14  declares,  in  general  accordance  with  the  rules  pre-  Foreign 
vailing  in  England  ^,  when  a  foreign  judgment  shall  not  bar  a  suit  J'i<ig°ieiifc8' 
in  British  India.  This  section  provides  by  implication  that  a 
foreign  judgment  shall  be  a  bar  in  certain  cases  to  a  suit  on  the 
same  cause  of  action,  but  not  to  a  suit  upon  the  judgment'. 
Whether  such  suits  will  lie  in  India,  when  the  judgments  sued  on  are 
made  by  Courts  situate  in  Native  States,  has  not  yet  been  settled  *. 
The  Madras  High  Court  holds  that  such  suits  will  lie  ;  while  the 
Bombay  High  Court  infers,  from  the  power  given  to  the  Government 
of  India  by  section  434  to  declare  that  the  judgments  of  Native 
Courts  may  be  executed  as  if  they  had  been  passed  by  British  Courts, 
that  the  Legislature  did  not  intend  that  suits  should  be  brought  on 
the  judgments  of  Native  Courts.  It  is  hard  to  see  how  such  an 
inference  can  fairly  be  drawn.  The  Code  makes  no  distinction 
between  the  Courts  of  Native  States  and  other  foreign  Courts, 
except  that  the  former  Courts  are  or  may  be  treated  more  favourably. 
As  regards  suits  on  other  foreign  judgments,  the  Indian  Courts 

'  Aa  to  this  see  14  Moore,  I.  A.  from  6  Bom.  295  and  8 Bom.  595.  Suits 

376:  6  Bom.  715.  on  judgments  passed  by  the  French 

*  See  2  Smith's  Leading  Cases,  869,  Courts  at  Chandernagore,  Mah^  and 
but  consider,  as  to  clause  (5),  Godard  Pondicherry  have  often  been  brought 
y.  Gray,  L.  R.,  6  Q.  B.  139.  in  Calcutta  and  Madras;  see  4  Suth. 

'  6  Mad.  275.  See  form  of  plaint,  Civ.  R.  108  :  15  Suth.  Civ.  R.  500  : 
infra,  Sched.  IV.  no.  27.  8  Mad.  H.  C.  I4:    2  Mad.  337:    2 

•  See  7  Mad.  105,  164,  dissenting      Mad.  400. 
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would  follow  the  English  rules,  which  have  recently  been  stated  by 

Fry  J.  as  follows^ : — 

Tlie  Courts  of  England  consider  the  defendant  bound — 

(«)  Where  he  is  the  subject  of  a  foreign  country  in  which  the 

judgment  has  been  obtained  : 

(b)  "Where  he  was  resident  in  the  foreign  country  when  the 
action  began  : 

(c)  Where  the  defendant  in  the  character  of  plaintiff  has  selected 
the  forum  in  which  he  is  afterwards  sued : 

(d)  Where  he  has  voluntarily  appeared  : 

(e)  Where  he  has  contracted  to  submit  himself  to  the  forum  in 
which  the  judgment  was  obtained  : 

(/)  And  possibly,  if  Becquet  v.  MacCarthy,  2  B.  &  Ad.  951,  be 
right,  where  the  defendant  has,  within  the  foreign  jurisdiction,  real 
estate  in  respect  of  which  the  cause  of  action  arose  while  he  was 
within  that  jurisdiction. 

Moreover,  in  a  case  reported  in  2  Mad.  400,  Turner  CJ.  decided 
the  following  points : — 

(i)  Where  a  defendant  sued  in  a  foreign  tribunal  takes  no  objection 
to  the  jurisdiction,  he  cannot  afterwards  question  that  jurisdiction. 

(2)  Mere  irregularity  of  procedure  on  the  part  of  a  foreign 
tribunal,  which  ordinarily  proceeds  in  accordance  with  the  re- 
cognised principles  of  judicial  investigation,  is  not  sufficient  ground 
for  refusing  to  give  effect  to  its  judgment. 

(3)  Where  the  limitation-law  bars  the  remedy  but  does  not 
extinguish  the  right,  a  foreign  judgment  in  a  suit  on  a  contract  is 
not  open  to  the  objection  that  the  suit  was  time-barred  in  the 
country  where  the  contract  was  made. 

The  judgments  of  all  Courts  situate  in  England,  with  the 
exception  of  the  Judicial  Committee  of  the  Privy  Council,  are 
'foreign  judgments'  within  the  meaning  of  the  Code;  and  the 
Bombay  High  Court  has  treated  as  a  foreign  judgment  the  call- 
order  of  the  Court  of  Chancery  on  a  contributory  of  a  company 
registered  in  England  and  being  wound  up  under  the  authority  of 
the  latter  Court  ^. 

The  Limitation  Act  (Sched.  II,  art.  117)  provides  a  six-years 
limitation  for  suits  on  foreign  judgments. 

^  Rousillon  V.  Rousillon,  14   Ch.  and  thenotetothe  DMcAc«*q/'^tn^j- 

Div.  371.     And  see  Obicini  v.  Bligh,  ton'sVase,  2  Smith,  L.  C,  9th  ed., 81 2. 

I  Moore  &  Scott,  477  :   Vanquelin  v.  As  to  the  desirability  of  giving  credit 

Bouard,  15  C.  B.,  N.  S.  341  :  Scott  v.  to  foreign  judgments,  see  i  Mad.  198, 

Pilkington,  2  B.  &  S.  11:  Ahouloff  per  Holloway  J. 
V.  Oppenheimer,  10  Q.  B.  Div.  295:  "  8  Bom.  H.C.,  O.C.J.  200. 

Grarit  v.  Eastmi,  13  Q.  B.  Div.  302  : 
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Chapter  II.    Of  the  Place  of  Suing. 

Assuming  that  his  suit  can  be  brought,  the  next  question  for 
a  person  seeking  judicial  relief  is,  to  which  Court  he  ought  to 
resort.  The  Code  answers  this  by  declaring  (sec.  1 5)  that  '  every 
suit  shall  be  instituted  in  the  Court  of  the  lowest  grade  competent 
to  try  it.'  The  competence  here  referred  to  is  determined  by  the 
actual  value  of  the  plaintiif's  claim  or  its  subject-matter  (the  Suits 
Valuation  Act,  VII  of  1887,  the  Provincial  Small  Cause  Courts 
Act,  IX  of  1887,  the  Presidency  Small  Cause  Courts  Act,  XV  of 
1882),  and  the  local  laws  regulating  the  jurisdiction  of  the  Courts. 
These  laws  are  now  as  follows : — 

In  Bengal,  the  North- Western  Provinces  and  Assam,  Act  XII 
of  1887,  sees.  18-25. 

In  Madras,  Act  III  of  1873,  amended  by  Act  XXI  of  1885: 
Madras  Reg.  IV  of  18 16,  sec.  5. 

In  Bombay,  Act  XIV  of  1869:  Act  II  of  1864  (Aden):  Bom.  Act 
XII  of  1866  (Sind). 

In  the  Panjdb,  Act  XVIII  of  1884. 

In  Oudh,  Act  XIII  of  1879. 

In  the  Central  Provinces,  Act  XVI  of  1885. 

In  Burma,  Act  XVII  of  1875. 

In  Coorg,  Reg.  II  of  1881. 

In  Ajmer  and  Merwdra,  Reg.  I  of  1877. 

Section  16  specifies  the  suits  whose  forum  is  fixed  with  reference  Forum 
to  the  subject-matter.     Such  are  suits  relating  to  immoveable  pro-  a^P^^ding 
perty  and  suits  for  moveables  which  have  been  distrained  or  attached.  subject- 
But  suits  to  obtain  compensation  for  wrong  to  immoveable  property  matter, 
may  be  optionally  instituted  in  the  Court  within  whose  jurisdiction 
the  defendant  resides.     Exceptions  are  made  in  the  cases  of  suits 
to  obtain  relief  respecting  land  where,  as  in  the  case  of  a  specifia 
performance  of  a  contract  of  sale,  the  relief  sought  can  be  obtained 
by  the  personal  obedience  of  the  defendant.     Such  suits,  as  well  as 
suits  for  compensation  for  wrongs  to  immoveable  property,  may  be 
brought  either  in  the  Court  which  has  jurisdiction  over  the  land  or 
in  the  Court  which  has  jurisdiction  over  the  person  of  the  defendant. 

Section  17  deals  with  the  suits  which  must  be  instituted  where  Forum 

the  defendant  resides,  carries  on  business,  or  personally  works  for  ^^^"r  '^ 

gain,  or  where  the  cause  of  action  arose.     Where  there  are  several  dant's  reai- 

defendants,  only  some  of  whom  reside  etc.  within  the  local  limits  of  dence  etc., 

or  p1ac6 
the  Court's  jurisdiction,  the  suit  cannot  be  instituted  in  the  Court  where 

without  either  (a)  the  leave  of  the  Court,  or  (6)  the  acquiescence  of  c»"8e  of 
*i  -A     \  '       \  /  1  ^^tipjj 

the  non-residents.  _-na^ 
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Section  i8  provides  for  suits  for  compensation  for  wrongs  to 
person  or  moveable  property  where  the  wrong  is  done  in  one  juris- 
diction and  the  defendant  resides  in  another. 

Section  19  provides  for  suits  for  immoveable  property  situate  in 

a  single  district  but  within  the  jurisdiction  of  different  Courts,  and 

for  the  case  where  the  property  is  situate  in   different  districts. 

Power  is  given  by  section   20  to  stay  proceedings  where  all  the 

defendants  do  not  reside  within  the  jurisdiction. 

Transfer  of      Section    25   provides  for  the  transfer  by  the    High   Court   or 

sub  ^  d"*-      ^District  Court  of  suits  pending  in  a   subordinate  Court  of  first 

nate  instance  or  of  appeal.      This  applies  to  suits  in  Courts  of  Small 

Courts.        Causes  which  are  declared  by  section  2  to  be  '  subordinate '  to  the 

High  Court  and  District  Court. 

Cliapter  III.    Of  Parties  and  their  Appearances  and  Acts. 

Parties.  Having  ascertained  the  Court  to  which  he  must  resort,  the  third 

question  for  the  person  seeking  judicial  relief  is,  for  and  against 
what  parties  such  relief  must  be  claimed. 

The  first  eight  sections  of  this  chapter  are  taken,  with  some  modi- 
fications, from  the  orders  framed  in  England  under  the  Supreme 
Court  of  Judicature  Act,  1875,  and  give  a  wide  latitude  as  to 
the  persons  who  may  be  made,  parties.  Section  30  declares  that 
when  there  are  numerous  parties  having  the  same  interest  in  one 
suit,  one  or  more  of  them  may,  with  the  permission  of  the  Court, 
sue  or  be  sued,  or  may  defend,  in  such  suit  on  behalf  of  all  parties 
so  interested.  A  caste,  for  instance,  may  be  represented  by  a  group 
of  its  members ^  Any  person  on  whose  behalf  a  suit  is  so  instituted 
or  defended  may  apply  to  the  Court  to  be  made  a  party  (sec.  32), 
and  the  Court  is  empowered  to  give  the  conduct  of  the  suit  to 
such  plaintiff  as  it  thinks  fit.  A  like  power  exists  in  England 
.under  15  &  16  Vic.  c.  86,  s.  42,  rule  7.  Save  upon  the  appli- 
cation of  either  party  on  or  before  the  first  hearing,  the  Court 
cannot  order  the  name  of  any  party  to  be  struck  out.  But  it  may 
at  any  time,  with  or  without  such  application,  add  parties  and 
order  any  plaintiff  to  be  made  a  defendant,  or  any  defendant  to  be 
made  a  plaintiff  (sec.  32).  It  often  happens  that  a  nonjoinder  or 
misjoinder  is  not  discovered  till  after  issues  are  settled  and  the 
evidence  is  gone  into;  and  the  Judge  should  have  full  power  to 
correct  the  mistake  whenever  it  is  found  out.  The  objections  for 
w^ant  of  parties,  for  joinder  of  parties  who  have  no  interest,  or  for 
misjoinder,  if  not  taken  before  the  first  hearing,  will  be  deemed 
to  have  been  waived  (sec.  34). 

'  1 1  Born.  535,  per  West  J. 
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Ch(i2)ter  I V.    Of  the  Frame  of  the  Suit. 

Section  42  declares  that  every  suit  shall  as  far  as  practicable  be  ClaimB 
so  framed  as  to  afford  ground  for  a  final  decision  upon  the  subjects  ^^^^  '^'^^ 
in  dispute,  and  so  to  prevent  further  litigation  concerning  them. 

*  "Were  the  rule  otherwise,  a  man  might  be  sued  repeatedly  in 
respect  of  different  parts  of  the  same  matter,  and  conflicting  judg- 
ments might  be  pronounced  regarding  separate  portions  of  the  same 
property,  included  in  the  same  cause  of  action.  And  as  the  value 
of  the  property  claimed  by  the  plaint  determines  the  class  of  judges 
by  which  a  suit  is  cognisable  and  the  remedies  of  the  parties  in  an 
appeal,  a  suit  might  be  split  up,so  that  each  branch  of  it  should  be  de- 
cided by  a  judge  of  a  lower  class  than  that  by  which,  with  reference  to 
the  value  of  the  whole  property  in  litigation,  it  ought  to  be  decided, 
and  the  right  of  the  parties  to  appeal  would  be  unfairly  limited  \' 

The  suit  must  include  the  whole  of  the  claim  which  the  plaintiff 
is  entitled  to  make  in  respect  of  the  cause  of  action  upon  which  he 
sues ;  but  he  may  relinquish  any  portion  of  his  claim  in  order  to 
bring  the  suit  within  the  jurisdiction  of  any  Court.  If,  however,  he 
does  so,  he  cannot  afterwards  sue  in  respect  of  the  portion  so  relin- 
quished. When  he  is  entitled  to  more  than  one  remedy  in  respect 
of  the  same  cause  of  action,  he  may  sue  for  all  or  any  of  his 
remedies  ;  but  if  he  omits,  except  with  the  leave  of  the  Court 
obtained  before  the  first  hearing,  to  sue  for  any  of  such  remedies, 
he  cannot  afterwards  sue  for  the  remedy  so  omitted  (sec.  43). 

After  these  provisions,  the  Code  contains  four  sections  as  to  the  Joinder  of 
joinder  of  causes  of  action  and  multifariousness,  i.e.  the  joiuing  in  <^*"^®^ '** 
one  suit  of  several  distinct  and  naturally  dissimilar  claims  upon  the 
same  defendant  or  several  defendants'^.  These  sections  are  taken  from 
the  orders  framed  in  England  under  the  Supreme  Court  of  Judica- 
ture Act,  1875  (Order  xviii,  rr.  2  and  5).  The  rule  respecting 
the  claims  that  may  be  joined  with  a  suit  for  the  recovery  of  land 
places  suits  to  obtain  declarations  of  title  to  land  on  the  same 
footing  as  suits  to  recover  it,  and  enables  a  mortgagee  to  join  with 
either  of  those  suits  claims  to  enforce  any  of  his  remedies  under  the 
mortgage.  This  is  in  accordance  with  a  decision  of  the  Master  of 
the  Eolls  on  the  corresponding  English  rule;  see  3  Ch.  D.  629: 
22  Ch.  D.  281.  The  Code  (sec.  44)  expressly  provides  for  joining 
with  claims  by  or  against  a  legal  representative,  claims  which  he 
was  personally  entitled  to,  or  liable  for,  jointly  with  the  deceased 

'  W.  Macpherson,  New   Civil  Procedure  for  British  India,  1871,  p.  54, 

citing  2  Suth.  148. 
''  See  14  Cal.  681, 


398 


THE    CODE    OF    CIVIL    PEOCEDURE. 


person  whom  he  represents,  e,  g.  on  a  promissory  note  jointly 
executed  by  the  deceased  and  the  person  who  becomes  his  executor. 
When  causes  of  action  are  united,  the  jurisdiction  of  the  Court 
as  regards  the  suit  depends  on  the  amount  or  value  of  the  aggregate 
subject-matter  at  the  date  of  instituting  the  suit  (sec.  45). 

Chapter  V.  Of  the  Institution  of  Suits. 
The  plaint.  The  Code  here  provides  that  every  suit  shall  be  commenced  by 
plaint,  and  contains  rules  as  to  the  language  and  contents  of  the 
plaint,  as  to  its  signature  and  verification,  and  as  to  rejecting  it, 
amending  it,  or  returning  it  for  amendment.  As  to  its  contents, 
the  Code  declares  that,  if  the  plaintiff  has  allowed  a  set-off  or 
relinquished  a  portion  of  his  claim,  the  plaint  must  show  the 
amount  so  allowed  or  relinquished.  Where  he  sues  in  a  represent- 
ative character,  the  plaint  must  show  that  he  has  taken  the  steps 
necessary  to  enable  him  to  sue ;  and  if  the  cause  of  action  arose 
beyond  the  period  ordinarily  allowed  for  instituting  the  suit,  the 
plaint  must  show  the  ground  of  exemption  from  such  law  (sec.  50). 

When  the  plaint  is  admitted,  section  58  requires  the  plaintiff  to 
present  as  many  copies  of  it  as  there  are  defendants,  unless  where 
the  Court,  by  reason  of  the  length  of  the  plaint,  the  number  of  the 
defendants  etc.,  allows  him  to  present  a  like  number  of  concise 
statements  of  the  claim  made  and  the  remedy  required. 

When  the  plaintiff  sues  upon  a  document  in  his  possession,  he 
must  pi  oduce  it  in  Court  when  the  plaint  is  presented,  and  deliver 
the  document  or  a  copy  to  be  filed.  The  object  is  to  prevent  forgery 
and  fraudulent  alteration  during  the  trial,  and  not,  as  is  some- 
times supposed,  to  enable  the  Court  to  refer  to  documents  so  filed  as 
if  they  were  thereby  made  evidence  without  further  proof. 

Section  61  provides  for  suits  on  lost  negotiable  instruments,  and 
is  taken  from  Act  V  of  1866,  sec.  14,  the  Indian  equivalent  of  17 
&  18  Vic.  c.  125,  s.  87  =  45  &  46  Vic.  c.  61,  s.  70. 

The  chapter  ends  with  the  provision,  sec.  63,  that  a  document 
which  ought  to  be,  but  is  not,  produced  when  the  plaint  is  pre- 
sented shall  not  without  the  leave  of  the  Court  be  received  in 
evidence  on  his  behalf  at  the  hearing.  But  this  does  not  apply 
to  documents  handed  to  a  witness  merely  to  refresh  his  memory, 
or  produced  for  cross-examination  of  the  defendant's  witnesses,  or 
in  answer  to  any  case  set  up  by  him. 

Chapter  VI.    Of  the  Issue  and  Service  of  Summons. 

Issue  of  When  the  plaint  has  been  registered  and  the  copies  or  concise 

■    statements  required  by  section  58  have  been  filed,  a  summons  may  be 


Copies  of 
plaint. 

Concise 
state- 
ments. 


Suits  on 
lost  bills 
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issued  to  each  defendant  (sec.  64),  and  if  the  Court  thinks  fit,  he 
must  appear  in  person,  provided  he  resides  within  the  local  limits 
of  the  Court's  ordinary  jurisdiction,  or  within  fifty  or,  where  there 
is  a  railway  communication  for  five-sixths  of  the  distance,  two 
hundred  miles  from  the  court-house.  The  Coiu't  determines  when 
issuing  the  summons  whether  it  shall  be  for  the  settlement  of  issues 
only  or  for  the  final  disposal  of  the  suit. 

Sections  72-92  contain  elaborate  provisions  as  to  the  service  of  Service  of 
the  summons.  The  object  is  to  make  sure,  as  far  as  possible,  that  ^"°""*'°^ 
the  summons  comes  to  the  knowledge  of  the  defendant.  When  it 
is  considered  how  large  a  proportion  of  the  suits  in  British  India 
are  decided  ex  j^arte  owing  to  the  defendant's  failure  to  appear,  the 
importance  of  this  part  of  the  Code  can  hardly  be  exaggerated. 
The  Code  of  1859,  sec.  55,  provided  that  when  the  defendant 
could  not  be  found  (i.e.  when  the  process-server  said,  that  he  could 
not  be  found),  and  there  was  no  one  else  on  whom  service  could  be 
made,  the  serving  officer  was  to  fix  a  copy  of  the  summons  on  the 
outer  door  of  the  house  in  which  the  defendant  was  dwelling,  but 
it  omitted  to  say  what  the  efi'ect  of  this  fixing  was  to  be,  nor  did 
it  take  any  precautions  against  the  fraud  and  indolence  of  process- 
servers.  The  new  Code  provides  as  a  rule  that  personal  service  shall 
be  proved  by  the  written  acknowledgment  of  the  person  served  (sec. 
7  9),  and  where  such  proof  is  impossible,  that  the  serving  officer  should 
fix  a  copy  of  the  summons  on  the  defendant's  dwelling  and  return 
the  original  with  an  endorsement  stating  the  circumstances  (sec.  80). 
He  is  then  examined  on  oath  touching  his  proceedings  (sec.  82). 
And  the  Court  may  then  order  substituted  service  if  it  is  satisfied 
that  the  summons  cannot  be  served  in  the  ordinary  way. 

In  the  case  of  privileged  defendants,  sections  91  and  92  provide  Privileged 
for  substituting  for  a  summons  a  letter  sent  by  post  or  by  a  special  defendants 
messenger.  641). 

Cha2)ter  VII.    Of  the  ajpjyearance  of  the  parties  and  consequence 
of  non-aj)pearance. 

The  Code  then  lays  down  rules  of  procedure  in  the  cases  where 
both  parties  attend  (sec.  g6);  where  the  summons  has  not  been 
served  in  consequence  of  the  plaintiff's  failure  to  pay  the  fees  for 
serving  it  (sec.  97);  where  neither  party  appears  (sees.  98,  99); 
where  the  plaintiff  only  appears  (sec.  100);  where  the  defendant 
only  appears  (sec.  102)  ;  where  the  defendant  residing  out  of  British 
India  does  not  appear  (sec.  104);  where  one  of  several  plaintiffs  or 
defendants  does  not  appear  (sees.  105,  106).  A  dismissal  for  Dismissal 
default  or  a  decree  ex  j^W'te  is  no  moi-e  than  a  just  consequence  of      oefault. 
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Decree  ex    the  failure   to  appear,  where  it   is  voluntary ;    and  where  it  is 
^"'  ^'         involuntary,  there  is  a  remedy  in  the  powers  given  to  the  Court 
by  sections  loi,  103  and  108. 

The  chapter  concludes  with  sections  (108,  109)  as  to  the  setting 
aside  the  decrees  passed  ex  2^cirte  against  the  defendant.  No  such 
decree  will  be  set  aside  without  notice  to  the  opposite  party. 

Chapter  VIII.    Of  Written  Statements  and  Set-off. 

Pleadings.  The  present  Code,  like  Act  YIII  of  1859,  requires  no  written 
pleading  except  the  plaint.  It  was  admitted  on  all  hands  that  in 
the  large  majority  of  cases  coming  before  the  Courts,  namely,  suits 
for  debt,  written  pleadings  of  any  other  kind  are  useless.  This  had 
been  proved  in  England  by  the  experience  of  the  County  Courts 
and  in  India  by  the  experience  of  the  Presidency  Courts  of  Small 
Causes  and  the  military  Courts  of  Eequest.  But  in  suits  relating 
to  immoveable  property  and  in  other  cases  of  complexity  and 
difficulty^,  it  is  often  convenient  to  have  the  written  statements  of 

Written      the  parties.    The  Code  therefore  here  permits  the  parties  at  any  time 

statements,  jjefore  or  at  the  first  hearing  to  tender  written  statements  of  their 
respective  cases,  and  the  Court  may  itself  at  any  time  require  a 
written  statement  from  any  of  the  parties  and  receive  one  for  the 
purpose  of  answering  a  statement  so  required.  These  statements 
must  not  be  argumentative  (sec.  114),  and  the  Court  is  em- 
powered to  deal  with  them  when  they  violate  this  rule  or  are 
prolix  or  irrelevant  (sec.  1 1 6). 

Set-off.  Sections  111,216  and  221  were  intended  to  contain  the  Indian  law 

of  set-off,  or  the  compensation  of  one  debt  for  another,  and  to  differ 
frotn  the  present  English  rules  on  this  subject  (Orders  xix.  r.  3,  xxi. 
r.  1 7).  In  England,  set-off  is  not  confined  to  pecuniary  claims,  and 
in  the  case  of  such  claims  the  power  of  set-off  is  not  limited  to  debts. 
Claims  for  unliquidated  damages  may  now  be  set  off  in  all  Courts 
against  debts,  debts  against  damages,  and  damages  against  damages. 
But  under  the  Indian  Code  set-off  is  confined  to  suits  for  the  recovery 
of  money,  and  the  following  four  requirements  must  be  fulfilled  : — 
(a)  The  sum  of  money  claimed  to  be  set-off  must  be  ascertained : 
(&)  It  must  be  legally  recoverable  by  the  defendant  from  the 
plaintiff : 

(c)  In  such  claim  both  parties  must  fill  the  same  character  as 
they  fill  in  the  plaintiffs  suit. 

(<Z)  The  amount  claimed  to  be  set-off  must  not  exceed  the 
pecuniary  limits  of  the  Court's  jurisdiction. 

If  these  four  requirements  are  fulfilled,  the  Court  sets-off  one 
'  See,  for  instance,  the  Patent  Act,  XV  of  1859,  ^^^-  34- 
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debt  against  another,  and  such  set-off  has  the  same  effect  as  a  plaint 
in  a  cross-suit,  so  as  to  enable  the  Court  to  pronounce  final  judgment 
in  the  same  suit  both  on  the  original  and  on  the  cross-claim.  Bat  the 
decisions  of  the  High  Courts  on  this  section  make  it  hard  to  say 
what  the  law  of  India  as  to  set-off  is  at  present.  The  pleader's 
lien  upon  the  amount  decreed  is  expressly  saved  from  the  effect  of 
set-off.  This  saving  was  suggested  by  Pringle  v.  Gloag,  10  Chan. 
Div.  676,  affirmed  by  Order  Ixv.  r.  14  ^ 

Cha2)ter  IX.    Of  the  Examination  of  the  Parties  at  the  first  hearing. 

At  the  first  hearing  the  Court  ascertains  from  the  defendant  or 
his  pleader  whether  he  admits  or  denies  the  allegations  of  fact 
made  in  the  plaint,  and  also  ascertains  from  each  party  or  his 
pleader  whether  he  admits  or  denies  allegations  of  fact  made  in  the 
written  statement  of  the  opposite  party  and  not  admitted  or  denied 
by  the  party  against  whom  they  are  made.  The  Court  records 
such  admissions  and  denials  (sec.  117).  The  Code  intentionally 
omits  to  provide  that  allegations  of  fact  in  written  statements,  if 
not  denied,  shall  be  taken  to  be  admitted.  Such  a  provision  would 
have  been  dangerous  in  the  case  of  untrained  pleaders. 

At  any  hearing  the  Court  may  examine  orally  any  party  appear- 
ing in  Court  or  any  companion  of  his  able  to  answer  material 
questions  relating  to  the  suit. 

On  the  corresponding  sections  of  the  Draft  Code  of  1859 
the  Commissioners  observe  :  '  The  object  of  the  first  examination  is 
merely  to  enable  the  Judge  to  ascertain  what  is  the  matter  in  dis- 
pute between  the  parties.  In  the  interrogatories  which  he  may  put 
to  them  for  this  purpose  some  allowance  must  be  made  for 
misapprehension  on  both  sides.  It  is  also  manifest  that  statements 
made  at  this  examination  stand  on  a  different  footing  from  evidence 
given  in  a  trial  of  fact.  After  the  Judge  has  once  ascertained 
and  recorded  the  points  in  dispute,  the  parties  may  be  examined  to 
them  like  other  witnesses.' 


I 

^^1  of  proof  or  to  supply  the   want  of  it,  and  to  avoid   expensed 
^^1  The   first   seven    sections   of   this    chapter  correspond   with   the 

I 


Chapter  X.    Of  Discovery,  and  on  the  Admission,  Inspection, 

Production  etc.  of  Documents. 
The  object  in  compelling  what  is  called  'discovery'  is  to  pro-  Interroga- 
cure  an  admission  of  the  case  made  by  the  plaint,  either  in  aid 


See  Edwards  V.Hope,  i^Q.B.D.       Discovery,   §    2.      As   to   discovery 
922.  in    aid    of    execution,    see   sec.    367, 

Wigram,  Points  in  the  Law  of      infra. 
VOL.  II.  D  d. 


402 


THE    CODE    OF    CIVIL    PROCEDURE. 


Admission 
of  docu- 
ments. 


Discovery 
of  docu- 
ments. 


English  Order  xxxi.  rules  i-io,  from  which  they  were  immediately 
taken.  The  ultimate  source  of  the  practice  of  putting  special 
interrogatories  is,  no  doubt,  the  civil  law*.  The  Code  here 
empowers  parties  at  any  time  to  deliver  interrogatoiies  in  writing. 
But  the  leave  of  the  Court  is  always  required,  there  being  no  excep- 
tion, as  in  England,  where  the  plaintiff  seeks  relief  on  the  ground 
of  fraud  or  breach  of  trust.  And  in  deciding  on  any  application 
for  leave  the  Court  should  take  into  account  any  offer  which  may 
be  made  by  the  party  sought  to  be  interrogated,  to  deliver  particu- 
lars, or  to  make  admissions  or  to  produce  documents  relating  to 
the  matter  in  question  (Order  xxxi.  r.  2).  Sections  123,  125,  127 
provide  for  inquiring  into  the  propriety  of  exhibiting  interroga- 
tories ;  for  the  costs  of  improper  interrogatories ;  for  making 
objections  to  answering  inteiTogatories,  and  for  compelling  persons 
to  answer  sufficiently.  No  defendant  shall  deliver  interroga- 
tories for  the  examination  of  the  plaintiff  unless  such  defendant 
has  already  tendered  a  written  statement  which  has  been  received 
and  placed  on  the  record.  Otherwise  the  plaintiff  would  be  de- 
layed, without  knowing  the  nature  of  the  defence,  until  he  had 
answered. 

As  to  admission  of  documents,  either  party  may,  not  less  than 
ten  days  before  the  hearing,  require  the  other  party  to  admit  the 
genuineness  of  any  document  material  to  the  suit.  The  Evidence 
Act,  sec.  58,  then  applies.  The  party  refusing  to  give  the  admission 
is  chargeable  with  the  expense  of  proving  the  document,  unless  the 
Court  thinks  there  were  good  reasons  for  the  refusal  (sec.  128).  A 
similar  clause  is  contained  in  the  Common  Law  Procedure  Act,  15 
&  16  Vic.  c.  76,  sees.  117,  11 8.  But  the  Code  requires  the  demand 
for  admission  to  be  served  through  the  Court. 

Discovery  is  not  confined  to  facts  resting  merely  in  the  knowledge 
of  the  defendant.  The  Court  is  empowered  at  any  time  during  the 
pendency  of  the  suit  to  order  discovery  of  documents  relating  to 
any  matter  in  question  in  the  suit ;  but  a  party  must  apply  for 
a  like  order,  if  at  all,  before  the  first  hearing  (sec.  129).  The 
Court  may  also  at  any  time  compel  production  of  documents  re- 
lating to  any  such  matter.  The  latter  power,  which  goes  far  beyond 
the  former  practice  of  the  Court  of  Chancery^,  was  suggested  by 
Order  xxxi.  rule  11,  under  the  Judicature  Act.  The  Indian  Courts 
will  probably  not  compel  the  defendant  to  produce  documents 
relating  solely  to  his  title. 


See  Story,  Equity  Pleading,  §  39. 
See  Hardman  v.  Ellames,  2  My. 


&  ^-  755.  and  Story,  Equity  Pleading, 
§859. 


INTRODUCTION.  403 

Sections  131,  132,  133  provide  for  inspecting  and  copying  of  Inspection 
specified  documents  not  relating  solely  to  the  party's  own  title.         °     ?°"" 

When  any  discovery  or  inspection  is  objected  to,  and  the  Court 
is  satisfied  that  the  right  to  such  discovery  or  inspection  depends 
on  the  determination  of  any  question  in  dispute  in  the  suit,  section  135 
(taken  from  the  English  Order  xxxi.  rule  19)  empowers  the  Coui't 
to  order  that  question  to  be  first  determined. 

Whoever  disobeys  any  order  to  answer  interrogatories,  or  for 
discovery  or  inspection,  which  has  been  served  personally  upon  him, 
is  made  by  section  136  guilty  of  an  offence  under  the  Penal  Code, 
sec.  188.  He  is  also  liable,  if  a  plaintiff,  to  have  his  suit  dismissed : 
if  a  defendant,  to  be  placed  in  the  same  position  as  if  he  had  not 
defended. 

Section  137  enables  the  Court  of  its  own  accord,  or  on  the  Power  to 
application  of  a  party,  to  send  for  the  records  of  any  other  suit  ^  ^^ 
or  proceeding  and  to  inspect  the  same.  This  was  originally  taken 
from  the  draft  code  of  Messrs  Mills  and  Harington.  But  such  an 
application  must  be  supported  by  an  affidavit  showing  either  that  the 
applicant  cannot  without  unreasonable  delay  or  expense  obtain  an 
authenticated  copy  or  that  the  production  of  the  original  is  neces- 
sary for  the  ends  of  justice.  To  stop  a  practice  which  existed  in 
the  Mufassal,  the  Code  here  declares  that  the  power  to  send  for 
records  shall  not  enable  the  Court  to  use  in  evidence  any  docu- 
ment which  would  be  inadmissible  in  the  suit. 

In  order  to  preclude  questions  on  appeal  as  to  whether  a  docu- 
ment was  in  evidence  or  not,  section  141  provides  that  no  document 
shall  be  placed  on  the  record  unless  it  has  been  regularly  proved  or 
admitted. 

The  provisions  in  this  chapter  as  to  documents  apply,  so  far  as  Material 
may  be,  to  all  other  material  objects  producible  as  evidence  (sec.  °"J^°**- 

M5)- 

The  practice  as  to  the  admission  of  documents  has  recently  been  Notice  to 
extended  in  England  to  the  admission  of  certain  facts ;  and  the  "'"™" 
Code  should  provide,  in  accordance  with  the  English  Order  xxxii. 
r.  4,  that  if  it  be  made  to  appear  to  the  Judge  that  one  of  the 
parties  was,  a  reasonable  time  before  the  first  hearing,  required  in 
writing  to  admit  any  specific  fact,  and  without  reasonable  cause 
refused  to  do  so,  the  Court  should  either  disallow  to  such  party 
or  order  him  to  pay  (as  the  case  may  be)  the  costs  incurred  in  con- 
sequence of  such  refusal.  Notice  to  admit  facts  would  in  many 
cases  supersede  interrogatories  and  thus  save  expense  and  delay. 
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Cha2)ter  XI.    Of  the  Settlement  of  Issues. 

In  the  course  of  administering  justice  between  litigants  there 
are  two  successive  objects, — to  ascertain  the  subject  for  decision, 
and  to  decide  ^.  The  Code  having  provided  for  each  of  the  parties 
stating  his  own  case,  now  provides  for  collecting,  from  the  opposi- 
tion of  their  statements,  the  points  of  the  legal  controversy.  It 
explains  the  term  '  issues,'  and  then  requires  the  Court,  at  the 
first  hearing  of  the  suit, 

(a)  to  read  the  plaint  and  written  statements  (if  any)  ; 

(6)  to  examine  the  parties  where  necessary,  e.g.  where  the  facts 
are  not  sufficiently  stated  in  the  plaint  (6  Ben.  274); 

(c)  to  ascertain  upon  what  material  points  of  fact  or  of  law 
the  parties  are  at  variance  ;  and 

{d)  to  frame  and  record  the  issues  on  which  the  right  decision 
of  the  case  appears  to  depend — not  those  which  the  parties  may 
themselves  have  selected  (2  Bom.  H.C.  164). 

The  Code  also  directs  that  when  issues  both  of  fact  and  of  law 
arise  in  the  same  suit  and  the  Court  thinks  that  the  case  may  be 
disposed  of  on  the  issues  of  law  only,  the  issues  of  law  shall  be 
tried  first.  The  object  of  this  is  to  save  expense  and  to  prevent 
cases  being  remanded  for  trial  of  issues  of  fact  which  in  the  result 
prove  wholly  irrelevant.  The  Court  itself  frames  the  issues,  (i) 
from  the  allegations  made  on  oath  by  the  parties  or  their  friends, 
or  made  by  their  pleaders ;  (2)  from  allegations  made  in  the 
plaint,  the  written  statements,  or  in  answer  to  interrogatories ; 
and  (3)  from  the  contents  of  documents  produced  by  either  party. 

Here  the  Indian  differs  importantly  from  the  English  practice, 
which  is  thus  prescribed  by  Order  XXXIII,  r.  i :  '  Where  in  any 
cause  or  matter  it  appears  to  the  Court  or  a  Judge  that  the  issues  of 
fact  in  dispute  are  not  sufficiently  defined  the  parties  may  be  directed 
to  prepare  issues,  and  such  issues  shall,  if  the  imrtxea  differ,  be  settled 
by  the  Court  or  a  Judge.'  For  the  purpose  of  framing  the  issues 
correctly,  the  Court  may  compel  the  attendance  of  witnesses  and  the 
production  of  documents.  The  Court  is  empowered  to  amend,  add, 
and,  at  any  time  before  passing  the  decree,  strike  out  issues. 

When  the  parties  are  agreed  as  to  the  question  of  fact  or  of  law 
to  be  decided,  they  may  state  it  in  the  form  of  an  issue  and  agree 
in  writing  to  be  bound  by  the  finding  of  the  Court  (sec.  150,  151). 
The  rules  on  this  head  correspond  with  sections  142,  143  of  the 
Code  of  1859,  which  were  taken,  with  some  alterations,  from  the 
Common  Law  Procedure  Act,  1852,  sections  42-45,  reproduced  in 
the  present  Order  xxxiv.  rr.  9-12. 

^  Stephen's  Principles  of  Pleading,  7th  ed.  p.  i. 


INTRODUCTION.  405 

Cha2)ter  XII.    Dis])osal  of  the  Suit  at  first  hearing. 

If  at  the  first  hearing  it  appears  that  the  parties  are  not  at  Judgment 
issue  on  any  question  of  law  or  of  fact,  the  Court  may  at  once  pro-  f*  "* 
nounce  judgment;  and  where  there  are  several  defendants,  and 
any  one  of  them  is  not  at  issue  with  the  plaintiflP,  the  Court  may 
at  once  pronounce  judgment  for,  or  against  him,  and  the  suit  pro- 
ceeds only  against  the  other  defendants.  But  in  hy  far  the  greater 
number  of  suits  the  whole  matter  in  dispute  may  be  resolved  into 
one  or  more  simple  issues,  on  which  the  parties  may  at  once  go  to 
trial.  The  Code  therefore  provides  that  when  the  parties  are  at 
issue,  and  issues  have  been  framed  by  the  Court,  and  the  Court  is 
satisfied  that  no  further  argument  or  evidence  than  the  parties  can 
at  once  supply  is  required,  the  Court  may  determine  such  issues, 
and  pronounce  judgment  (sec.  154). 

When  the  summons  has  been  issued  for  the  final  disposal  of  the 
suit  and  either  party  fails  to  produce  his  evidence,  the  Court  may 
either  pronounce  judgment  at  once,  or  frame  and  record  issues  and 
then  adjourn  the  suit  for  the  production  of  the  evidence  necessary 
for  deciding  those  issues  (sec.  155). 

CJiaj^ter  XIII.    Of  Adjournmevia. 

The  Court  may,  if  sufficient  cause  be  shown  \  at  any  stage  of  the  Power  to 
suit,  gra^t  time  to  the  parties,  and  adjourn  the  hearing,  making  a<ijoi"^ 
such  order  as  it  thinks  .fit  with  respect  to  the  costs  of  adjournment. 
But  great  encouragement  had  been  given  to  perjury  and  subordina- 
tion of  perjury,  great  delays,  expense  and  inconvenience  had  been 
caused,  in  consequence  of  the  facilities  formerly  enjoyed  of  obtain- 
ing adjournments,  especially  in  the  hearing  of  evidence.  The  Code 
therefore  provides  (sec.  156)  that  when  the  hearing  of  evidence 
has  once  begun,  the  hearing  of  the  suit  shall  be  continued  from 
day  to  day  until  all  the  witnesses  in  attendance  have  been  examined, 
unless  the  Court  finds  the  adjournment  to  be  necessary  for  reasons 
recorded  by  the  Judge  with  his  own  hand. 


Chapter  XI V.    Of  the  summoning  and  attending  of  Witnesses. 

The  parties  may,  after  the  summons  has   been    delivered    for  Summonses 

to  wit- 
nesses. 


service  on  the  defendant,  obtain  summonses  to  persons  whose  ai       ^' 


tendance  is  required  either  to  give  evidence  or  to  produce  docu- 
ments; but  in  all  such  cases  the  applicant  must,  before  the  summons 

'  As,  for  instance,  where  the  de-       the   day  fixed   for   final   disposal,   7 
fendant  surprises  the  plaintiff  by  a       Suth.  Civ.  R.  84. 
written  statement  filed  the  day  before 
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is  granted,  pay  into  court  the  travelling  and  other  expenses  of  the 
person  to  be  summoned.  These  provisions  derive  ultimately  from 
Act  XIX  of  1853,  ^^^-  ^2.  The  Court  issues  summonses  as  a  matter 
of  course,  except  where  there  is  reason  to  think  they  are  applied 
for  merely  to  obstruct  the  course  of  justice  ^,  or  the  application  is 
made  so  late  that  the  witness  could  not  possibly  appear  before 
the  applicant's  case  is  closed  '^, 

AYhen  a  witness  absconds,  his  property  may  be  attached ;  but 
the  serving-officer  must  previously  be  examined  on  oath  touch- 
ing the  non-service,  and  if  the  witness  appears,  the  attachment 
may  be  withdrawn.  Where  a  witness  on  whom  a  summons  has 
been  served  disobeys  the  summons,  the  Court  may  sentence  him  to 
fine  not  exceeding  rs.  500.  He  is  also  liable,  when  personal  ser- 
vice has  been  made,  to  a  civil  suit  for  damages  ^ 

No  witness  is  bound  to  attend  in  person  unless  he  resides  (a) 
within  the  local  limits  of  the  ordinary  jurisdiction  of  the  Court,  or 
(6)  without  such  limits  and  at  a  place  less  than  fifty  or,  when 
there  is  railway  communication  for  five-sixtlis  of  the  distance,  two 
hundred  miles  from  the  Court-house.  It  is  obvious  that  in  a 
country  nearly  as  large  as  Europe  there  must  be  some  limit  beyond 
which  witnesses  should  not  be  required  to  travel  even  by  railway. 

No  person  known  to  be  of  unsound  mind  should  be  summoned 
as  a  witness  without  the  previous  consent  of  the  Court.  Act  II  of 
1855,  sec.  14,  contained  a  rule  to  this  effect.  But  it  was  repealed 
by  the  Evidence  Act  of  1872,  and  nothing  W/as  put  in  its  place. 

If  any  party  to  a  suit  present  in  court  refuses  without  lawful 
excuse  when  required  by  the  Court  to  give  evidence  or  produce 
documents,  the  Court  may  pass  a  decree  against  him,  or  make  any 
order  as  to  the  suit  that  it  thinks  fit ;  and  whenever  any  party  to  a 
suit  is  summoned  to  give  evidence  or  produce  a  document,  the 
rules  as  to  witnesses  contained  in  the  Code  apply  to  him.  It  is  no 
longer  necessary  to  serve  him  with  notice  to  show  cause  why  he 
should  not  attend. 


Cha2)ter  XV.    Of  tlie  hearing  of  the  Suit  and  examination  of 
Witnesses. 
On  the  day  fixed  for  the  hearing,  or  to  which  the  hearing  has  been 
adjourned,  the  party  having  the  right  to  begin  states  his  case  and  pro- 
duces his  evidence.    The  Code  here  states  the  rules  as  to  the  ordo 


*  14  Suth.  Civ.  R.  66,  67.  There 
should  have  been  a  clause  equivalent 
to  the  second  proviso  ta  sec.  216  of 
the  Code  of  Criminal  Procedure, 
supra,  p.  141. 


'  9  Suth.  Civ.  R.  530 :  14  ibid.  493: 
25  ibid. -7 1. 

^  See  Act  XIX  of  1853,  sec,  26, 
and  Act  X  of  1855,  sec.  10. 
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inci'piendi,  or,  as  it  is  not  very  accurately  *  called,  the  right  to  Right  to 
begin.  The  plaintiff,  as  a  rule,  begins.  But  the  defendant  begins  ^S^^- 
where  he  admits  the  facts  alleged  by  the  plaintiff  and  contends  that, 
either  in  point  of  law  or  on  some  additional  facts  alleged  by  the  de- 
fendant, the  plaintiff  is  not  entitled  to  any  part  of  the  relief  which  he 
seeks.  The  corresponding  English  rules  will  be  found  in  Taylor 
on  Evidence,  §§  350,  353,  356.  The  other  party  then  states  his 
case  and  produces  his  evidence,  if  any,  and  the  party  beginning,  if 
he  chooses,  replies. 

The  witnesses  must  be  examined  orally  in  open  court  in  the  Examina- 

presence  and  under  the  personal  direction  and  superintendence  of  ^^^"^      ^^^ 

^  nesses. 

the  Judge  (sec.  181),  but  this  of  course  is  subject  to  the  pro- 
visions contained  in  section  192,  chapter  XVI  and  section  383; 
and  in  appealable  cases  the  evidence  is  taken  down  in  writing 
in  the  language  of  the  Court  in  the  form  of  a  narrative,  read 
over  in  the  presence  of  the  Judge  and  of  the  witness,  and  also 
in  the  presence  of  the  parties  or  their  pleaders.  The  Judge  then 
corrects  the  narrative,  if  necessary,  and  signs  it  (sec.  182).  The 
object  of  these  provisions,  as  of  the  corresponding  section  (172) 
of  the  Code  of  1859,  is  to  relieve  the  administration  of  justice 
in  India  of  one  of  its  chief  scandals,  the  careless  and  perfunctory 
method  of  taking  evidence^.  Another  of  these  scandals  is  the 
constant  production  of  inadmissible  evidence,  and  the  Code  should 
contain  a  clause  like  that  in  section  298  of  the. Code  of  Criminal 
Procedure,  empowering  the  Judge  to  prevent  the  production  of 
Buch  evidence,  whether  it  is  or  is  not  objected  to  by  the  parties. 

When  English  is  not  the  language  of  the  Court,  but  the  parties  do  Taking 
not  object  to  have  such  evidence  as  is  given  in  English  taken  down  down 
in  that  language,  the  Judge  may  so  take  it  down  in  his  own  hand  English, 
(sec.  185).    This  provision  saves  expense  in  translating,  and  gives  the 
appellate  Judge  the  same  material  as  the  Judge  of  first  instance. 

In  unappealable  cases,  the  Judge,  as  the  examination  of  each  Memoran- 
witness  proceeds,  makes  with  his  own  hand  a  memorandum  of  the     ™* 
substance  of  the  deposition  ;  or,  when  he  is  unable  to  do  so,  causes 
the  memorandum  to  be  made  in  writing  from  his  dictation  in  open 
Court  (sec.  189). 

It  often  happens  in  India  that  a  Judge  who  has  partly  heard  Transfer  of 
a  case  is  unable  to  decide  it  in  consequence  of  being  tiansferred  to  ''"°8*' 
another  district.     The  Code  of  1859  niade  no  provision  for  this 
case,  and  it  was  consequently  held  that  the  Judge's  successor  was 

^  The  expression  assumes  that  be-       Best  on  Evidence,  sec.  637. 
ginning    is    always    an    advantage,  '  Macpherson,  C.  P.  200. 

whereas  it  may  be  quite  the  reverse, 
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bound  to  recall  and  examine  the  witnesses  de  novo,  unless  the 
parties  consented  to  his  proceeding  upon  the  evidence  already- 
recorded.  The  present  Code  therefore  provides  that  when  the 
Judge  taking  dov^Ti  any  evidence  is  removed  from  the  Court 
before  the  conclusion  of  the  suit,  his  successor  may  deal  with  the 
evidence  as  if  he  himself  had  taken  it  down  (sec.  191). 

Section  192  provides  for  the  examination  of  a  witness  de  bene  esse. 

The  Court  may  at  any  stage  of  the  suit  recall  and  re-examine 
any  witness  who  has  not  departed  (sec.  193). 

The  Code  does  not  provide  that  witnesses  shall  give  their 
evidence  on  oath  or  affirmation.  Act  X  of  1873,  sec.  5,  however, 
declares  that  oaths  or  affirmations  shall  be  made  by  all  witnesses, 
that  is,  all  persons  who  may  lawfully  be  examined  or  give  or  be 
required  to  give  evidence  by  or  before  any  Court  or  person  having 
by  law  or  consent  of  parties  to  examine  such  persons  or  to  receive 
evidence.  Where  the  witness  is  a  Hindu  or  Muharamadau,  or  has 
an  objection  to  making  an  oath,  he  makes,  instead,  an  affirmation. 
For  intentionally  giving  false  evidence,  witnesses  are  punishable 
under  the  Penal  Code,  sec.  193. 

The  Code  is  also  silent  as  to  the  protection  of  witnesses  from  the 
liability  to  which  persons  are  ordinai'ily  subject  for  defamatory 
statements.  This  is  left  to  be  dealt  with  by  the  Penal  Code, 
sees.  52  and  499,  ninth  exception  ^  Under  Indian  legislation  a  wit- 
ness' privilege  is  much  less  extensive  than  under  the  English  law  '^. 
But  the  Calcutta  High  Court  has  ruled  (and  the  Judicial  Committee 
has  approved  of  the  ruling)  that  witnesses  who  have  given  evidence 
cannot  be  sued  for  damages  in  respect  thereof^.  As  to  their  ex- 
emption from  arrest  under  civil  process,  see  infra,  section  642. 

Chapter  XVI.    Of  Affidavits. 

Power  to         This  chapter  empowers   the   Court  at  any  time,  for  sufficient 

T^t^t   h    '■^^^^^j  to  order  any  particular  fact  to  be  proved  by  affidavit.    This 

proved  by  instrument  was  formerly  unknown   in  the  Mufussal.     In  uncon- 

affidavit.     tested  cases  and  in    applications   of  an  urgent   and   provisional 

character  the  affidavit  is  a  useful  mode  of  taking  evidence.     And 

when  sifted  by  cross-examination,   as  it  is  always  liable  to  be 

(sec.   195),   it  is  not  more  likely  to  mislead  than  oral  evidence. 

'  In  point  of  fact,'  as  Mr.  Hobhouse  said*,  '  one  who  cross-examines 

on  affidavits  has  a  considerable  advantage,  in  that  his  enemy  has 

*  See  Vol.  I  of  this  work,  pp.  103,  inquiry,    see  Seaman  v.   Netherclift, 

288.  2  C.  P.  D.  53. 

''  That  in   England    a   witness    is  ^  n  Ben.  328. 

absolutely  privileged  as  to  anything  *  Abstract    of  Proceedings,    1876, 

he  may,  as  such,  say  in  reference  to  the  p.  244. 
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written  a  book,  and  a  book  which  he  has  had  time  to  study  before 
he  comes  to  cross-examine.'  The  Code  therefore  provides  that 
evidence  may  be  given  by  affidavit  upon  any  application ;  indicates 
the  matters  to  which  affidavits  should  be  confined,  and  specifies  the 
officers  by  whom  the  oaths  of  declarants  may  be  administered. 
The  attendance  of  declarants  for  cross-examination  must  be  in 
Court,  unless  they  are  exempt  under  section  640  or  641,  or  the 
Court  otherwise  directs.  The  costs  of  every  affidavit  containing 
impertinent  matter  are,  as  a  rule,  paid  by  the  party  producing 
the  same  (sec.  196) ;  but  when  such  matter  is  small  in  amount,  the 
Court  may  exempt  him  from  such  costs. 

The  Evidence  Act  does  not  apply  to  affidavits ;  and  as  answers  to 
interrogatories  are  affidavits  (4  Cal.  836),  it  seems  also  inapplicable 
to  such  answers.  The  Cede,  sec.  647,  empowers  the  High  Court  to 
make  rules  for  the  admission,  in  miscellaneous  proceedings,  of  affi- 
davits as  evidence.  But  there  is  no  such  power  in  the  case  of  suits 
and  appeals. 

The  Code  should  have  laid  down  some  rules  as  to  the  form  of  an 
affidavit,  e.g.  that  it  should  be  drawn  up  in  the  first  person  and  divided 
into  paragraphs  numbered  consecutively,  and  each,  as  nearly  as  may 
be,  confined  to  a  distinct  portion  of  the  subject :  that  it  should  state 
the  description  and  true  place  of  abode  of  the  deponent,  etc. 

Cha2)ter  XVII.  Of  Judgment  and  Decree. 
After  the  oral  evidence  has  been  taken,  the  documentary  evi-  The 
dence  (if  any)  produced,  and  the  parties  heard,  the  Court  pro-  J*^'^™®'*  ♦ 
Bounces  a  written  judgment  either  at  once  or  on  some  future  day 
of  which  due  notice  must  be  given  (sec.  198).  The  judgment  is 
dated  and  signed  by  the  Judge  in  open  court  at  the  time  of 
pronouncing  it,  and  cannot  be  altered  or  added  to  save  to 
correct  verbal  errors,  or  to  supply  some  accidental  defects,  not 
affecting  a  material  part  of  the  case,  or  on  review  (sec.  202).  The 
judgments  of  the  Courts  of  Small  Causes,  from  which  there  is  no 
appeal,  need  not  contain  more  than  the  points  for  determination, 
and  the  decision  tliereupon.  The  judgments  of  all  other  Courts 
must  contain  a  concise  statement  of  the  case,  the  points  for  detennina- 
tion,the  decision  thereon,  and  the  reasons  for  such  decision  (sec.  203): 
otherwise  the  appellate  Court  would  not  have  the  assistance  it  is 
entitled  to  expect  from  the  Court  below.  Every  judgment  must 
direct  by  whom  the  costs  of  each  party  must  be  paid,  and  whether  in 
whole  or  in  what  part  or  proportion  (sec.  2 1 9).  Where  issues  have 
been  framed,  the  Court  must,  as  a  rule,  state  its  finding  or  decision, 
with  the  reasons  thereof,  upon  each  separate  issue  (sec  204). 
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The  The  decree  follows  the  judgment,  and  the  Code  should  have  con- 

decree,  tained  an  express  provision  to  this  effect.  The  decree  bears  date  the 
day  on  which  the  judgment  was  pronounced.  It  must  agree  with  the 
judgment,  it  states  the  number  of  the  suit,  the  names  and  description 
of  the  parties,  the  particulars  of  the  claim,  the  relief  granted,  or  other 
determination  of  the  suit,  and,  lastly,  the  amount  of  costs  incuired, 
and  by  whom  and  in  what  propoition  such  costs  are  to  be  paid^. 
Alteration  "Whether  a  decree  could  be  altered  by  consent  of  parties  was  a 
01  decree,  q^gg^ion  on  which  opinions  conflicted.  Section  210  of  the  Code 
enables  the  Court,  after  passing  a  decree  for  payment  of  money,  on 
the  application  of  the  judgment-debtor,  and  with  the  consent  of  the 
decree-holder,  to  order  that  the  money  be  paid  by  instalments  on 
such  terms  as  it  thinks  fit ;  and  where  any  decree  is  at  variance 
with  the  judgment,  or  contains  any  clerical  or  arithmetical  error, 
sec.  206  enables  the  Court,  on  the  motion  of  any  party,  to  amend 
the  decree.  But,  save  as  provided  by  sections  206  and  210,  no 
decree  can  be  altered  at  the  request  of  parties. 

The  Code  then  gives  special  rules  as  to  the  decrees  in  suits 
for  immoveable  property  (sees.  207  and  211);  for  moveable  property 
(sec.  208) ;  for  money  due  to  the  plaintiff  (sees.  209  and  210) ;  for 
mesne  profits  (sec.  212);  for  the  administration  of  property  under  the 
decree  of  the  Court  (sec.  213);  to  enforce  a  right  of  pre-emption 
(sec.  214);  for  dissolution  of  partnership  (sec.  215) ;  for  an  account 
between  principal  and  agent  (sec.  2 1 5  a)  ;  and,  lastly,  when  a  set-off 
has  been  allowed  (sec.  216). 

Chapter  XVIII.    Of  Costs. 

Power  to  The  Court  has  full  power  to  give  and  apportion  costs  of  every 
give  costs,  application  and  suit  in  any  manner  it  thinks  fif^,  and  may  exercise 
this  power  even  where  it  has  no  jurisdiction  to  try  the  case.  This 
discretion  is  restricted  by  the  special  rules  in  ss.  100,  123,  366,  373, 
379,  452,  and  532.  Wherever  the  Court  directs  that  the  costs  shall 
not  follow  the  event, — i.  e.  shall  not  be  paid  to  the  successful  liti- 
gant,— the  Court  must  state  its  reatons  in  writing.  Every  order 
relating  to  costs  which  does  not  form  part  of  a  decree  may  be  ex- 
ecuted as  if  it  were  a  decree  for  money  (sec.  220).  The  Court  may 
direct  that  the  costs  payable  to  ii  by  .5  shall  be  set-off  against  a  sum 
admitted  or  found  to  be  due  from  A  to  B  (sec.  221).  Lastly,  the 
Court  may  give  interest  on  costs  at  any  rate  not  exceeding  six  per 
cent.,  and  may  direct  that  costs  with  or  without  interest  be  paid  out 
of  or  charged  upon  the  subject-matter  of  the  suit. 

As  to  appealing  on  the  subject  of  costs,  see  Ben.  F.  B.  496 : 

*  10  Moore,  I.  A,  563.       '  See,  besides  s.  220,  as.  20,  26,  47,  53,  loi,  128,454. 
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6  Ben.  581  :  8  Cal.  91  :   12  Cal.  271.     The  rule  in  Calcutta  seems  Appealing 

to  be  that  when  costs  form  part  of  a  decree  or  order,  and  the  decree  °^  subject 

^  .  .  '     .  of  costs, 

or  order  is  appealable,  the  part  of  it  relating  to  costs  is  appealable 

also,  and  to  the  same  extent  as  the  decree  or  order  itself.    The  Code 

designedly  omits  to  provide  when  alone  decisions  on  this  subject 

shall  be  appealable.     To  do  so  would,  it  was  thought,  deprive  the 

appellate  Courts  of  a  power  often  usefully  exercised  in  controlling 

the  discretion  of  the  Courts  of  first  instance.     The  cases  of  a  next 

friend  and  a  guardian  ad  litem  ordered  to  pay  costs  are  specially 

provided  for  by  sec.  588,  cl.  (22). 

Chapter  XIX.    Of  the  Execution  of  Decrees. 

The  matter  of  this  long  and  important  chapter  is  distributed 
under  nine  heads,  namely,  (A)  Courts  by  which  decrees  may  be 
executed,  {B)  application  for  execution,  (C)  staying  execution,  (D) 
questions  for  Court  executing  decree,  (E)  the  mode  of  executing 
decrees,  {F)  attachment  of  property,  ((?)  sale  and  delivery  of  pro- 
perty, i^H)  resistance  to  execution,  and  (/)  arrest  and  imprisonment. 

(A)  Courts  by  which  decrees  may  be  executed.     A  decree  may  be 
executed  either  by  the  Court  which  passed  it  or  by  the  Court  to  which 
it  is  sent  for  execution  ;  and  the  Code  (sees.  223-228)  prescribes  a 
procedure,  deriving  originally  from  Act  XXXIII  of  1852,  when  a  Applica- 
Court  desires  that  its  own  decree  shall  be  executed  by  another  Court.  ^^^^  ^°f 

(E)  Application  for  execution.  The  Court  does  not  execute  its 
decree  unless  and  until  the  successful  party  applies  to  it  for 
execution.  Under  the  Code  of  1859  a  decree  was  treated  by 
many  creditors  as  a  rather  eligible  mode  of  investing  their  money. 
The  interest  was  good  and  the  security  very  good.  It  was  true 
that  under  the  Limitation  Act  the  creditor  could  not  enforce  his 
decree  if  three  years  had  elapsed  since  some  step  taken  to  enforce 
it ;  but  the  only  result  of  that  provision  was  that  some  formal  step 
was  taken  every  three  years,  and,  practically,  the  decree  ran  on 
unsatisfied  and  hanging  over  the  debtor  it  might  be  for  fifty  years 
or  more.  The  Code  checks  this  practice  by  declaring  (sec.  230) 
in  substance  that  a  decree  shall  not  remain  in  force  for  more  than 
twelve  years,  unless  the  creditor  has  been  prevented  from  reaping 
its  fruits  by  some  fraud  or  force  on  the  part  of  the  judgment-debtor. 
Kules  are  then  provided  for  the  case  of  a  holder  of  a  decree  desiring 
to  enforce  it,  and  for  the  special  cases  of  applications,  i .  by  a  joint 
decree-holder,  2.  by  the  transferee  of  a  decree,  and,  3.  when  the 
judgment-debtor  dies  before  execution. 

((7)  Staying    execution.       The    Code    (sec.    239)    then    enables  Staying 
the  Court  to  which  a  decree  has  been  sent  for  execution  under  ^"^^'^^^on. 
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section  223  to  stay  upon  sufficient  cause  execution  for  a  reasonable 
time,  and  empowers  it  to  require  security  from  or  impose  con- 
ditions upon  the  judgment-debtor.  These  provisions  correspond 
with  the  old  proceeding  in  England  by  audita  querela,  whereby 
the  judgment-debtor  might  prevent  execution  on  the  ground  of 
some  matter  of  defence  which  there  was  no  opportunity  of  raising 
in  the  original  action.     See  now  Order  xlii.  r.  27. 

(P)  Questions  for  Court  executing  decree.  The  Code  (sec.  244) 
then  declares  that  certain  questions  relating  to  mesne  profits,  in- 
tei'est,  execution,  discharge,  or  satisfaction  shall  be  determined  by 
the  Court  executing  the  decree,  and  not  by  separate  suit. 

{E)  The  mode  of  executing  decrees.  The  Code  then  provides 
a  procedure  on  receiving  and  admitting  applications  for  the 
execution  of  decrees  (sec.  245);  and  deals  with  the  cases  where 
there  are  cross-decrees  between  the  same  parties  (sec.  246);  and 
cross-claims  under  the  same  decree  (sec.  247);  where  the  decree  is 
against  the  representative  of  the  deceased  for  money;  where  the 
decree  is  executed  against  a  surety  (sec.  253);  where  the  decree  is 
for  money  (sec.  254);  or  for  mesne  profits  (sec.  255);  for  a  specific 
moveable  (sec.  259)  ;  for  specific  performance  or  restitution  of  con- 
jugal rights  (sec.  260);  for  the  execution  of  conveyances  or  en- 
dorsement of  negotiable  instruments  (sees.  261,  262);  for  immove- 
able property  (sees.  263,  26\),  first,  where  the  property  is  not  in  the 
occupancy  of  raiyats  or  other  persons  entitled  to  occupy  the  same, 
and,  secondly,  where,  as  is  usually  the  case  in  India,  the  property  is 
in  the  occupancy  of  persons  having  a  legal  right  of  occupancy  so 
long  as  they  pay  their  rents  according  to  established  rates.  Provision 
is,  lastly,  made  for  the  partition  of  separate  possession  of  a  share 
of  an  undivided  estate  paying  revenue  to  Government  (sec.  265). 

( F)  Attachment  of  property.  The  Code  then  describes  the 
kinds  of  property  liable  to  attachment  and  sale  in  execution  of  a 
decree.  It  follows  the  Mesne  Process  Act  in  authorising  the 
attachment  and  sale  of  property  over  which  the  judgment-debtor 
has  a  power  which  he  may  exercise  for  his  own  benefit.  And 
it  follows  Act  VI  of  1855,  sec.  i.  cl.  i,  in  declaring  that  trust 
property  may  be  taken  in  execution  of  a  decree  against  the  bene- 
ficiary'.    It  exempts  from  attachment  twelve  classes  of  articles, 


*  Before  1855  trust  property  could 
not  be  taken  in  execution  of  a  judg- 
ment of  the  Supreme  Court.  '  There 
can  hardly'  (write  the  Commissioners, 
First  Eeport,  p.  65)  'be  said  to  be 
any  fixed  practice  on  this  subject  in 
the  Company's  Courts.     But  we  have 


reason  to  think  that  some  Judges  of 
the  Company's  Courts  might  hesitate 
to  put  a  decree  in  execution  against 
property  which  had  been  formally 
vested  by  regular  deeds  in  trustees 
for  the  benefit  of  the  defendant.' 
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such  as  the  necessary  wearing  apparel  of  the  judgment -debtor,  his 

wife,  and   children ;   the   salary   of   a   public   officer   or   railway 

servant,   where   it   does    not   exceed    rs.    20    a    month,    and    is 

therefore  absolutely  necessary  to  enable  him  to  live  and  perform 

his    duties ;    the    tools    of   artisans;    implements   of   husbandry 

and   cattle  kept   bona  fide  for   agricultural    purposes  ^ ;    and  the 

wages  of  labourers  and  domestic  servants  (sec.   266).     Seamen's 

wages  are  exempted  by  the  Merchant  Shipping  Act,  1854,  17  & 

18  Vic.  c.  104,  sec.  233.     '  The  principle  is  that  it  is  against  public 

policy  to  make  a  man  compulsorily  idle  either  by  taking  away  the 

tools  which  are  necessary  to  enable  him  to  earn  his  living,  or  by 

anticipating  the  wages  of  his  daily  labour  and  so  destroying  all 

motive  for  self-exertion.' 

The  Court  is  empowered  to  summon  and  examine  the  judgment-  Discovery 

debtor  and  any  other  person  as  to  any  property  liable  to  be  seized  *°  »i<i  of 
.    *'  ^  J  r     f       J         ^  execution. 

in  satisfaction  of  the  decree  (sec.  267).  This  corresponds 
with  the  English  rule  on  discovery  in  aid  of  execution  (Order 
xlii.  r.  32). 

Special  provisions  are  made  for  the  attachment  of  debts,  shares,  Attach- 
and  other  moveable  property  not  in  the  judgment-debtor's  pos-  'J^t^* 
session  (sec.  268).  'Debts'  here,  like  'debts'  in  sec.  266,  includes 
all  pecuniary  claims,  whether  accniing  or  actually  owing,  over 
which  the  Courts  of  British  India  have  jurisdiction  ^  with  the 
following  exceptions : — conditional  debts,  Howell  v.  Metrojyoli- 
fan  District  Ry.  Co.,  19  Ch.  D.  508;  debts  due  to  the  judg- 
ment-debtor and  another  not  a  party  to  the  judgment,  Macdonald 
V.  Tacquah  Gold  Mining  Comjmny,  53  L.  J.,  Q.  B.  376,  and 
the  claims  exempted  by  the  proviso  to  section  266,  clauses  (e), 
{9),  (h),  {})  and  {j). 

Thus  the  following  debts  have  been  held  to  be  attachable:  in- 
terest on  railway  stock  guaranteed  by  one  company  to  another, 
Bouchy.  Sevenoaks  Railway,  4  Ex.  D.  133  :  and  money  in  the  hands 
of  (i)  the  official  liquidator  of  a  company  against  which  judgment 
has  been  obtained,  Bx  p.  Turner,  2  D.  F.  &  J.  354;  (2)  a  re- 


'  There  was  a  similar  exemption  of 
cattle  in  a  Bombay  Regulation  (4  of 
1827,  sec.  62,  cl.  2),  suggested  by  the 
statute  which  gave  the  writ  of  elegit 
(13  Edw.  I.  c.  18),  or,  more  likely,  by 
Blackstone's  account  of  that  writ.  Mr. 
Thorburn  has  recently  proposed  that 
grain  and  straw  sufficient  to  keep  the 
cultivator  till  the  next  following  har- 
vest should  also  be  exempted.    This 


would  not  be  much,  as  in  most  Indian 
provinces  there  are  two  harvests  in 
the  year. 

*  5  Bom.  249.  But  the  mere  cir- 
cumstance that  the  garnishee  is  at 
the  time  of  the  application  for  attach- 
ment beyond  the  limits  of  British 
India  does  not  exempt  the  debt  from 
attachment,  ibid. 
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ceiver  appointed  in  an  administration-suit,  Rapier  v.  Wright, 
14  Ch.  D.  638 ;  (3)  a  sheriff,  the  money  being  the  proceeds  of  an 
execution  levied  by  him,  Murray  v.  Simpson,  8  Ir.  C.  L.  Appx. 
xlv ;  and  (4)  a  trustee,  Nash  v.  Pease,  47  L.  J.,  Q.  B.  766. 

Provision  is  also  made  for  the  attachment  of  other  moveable 
property  in  the  debtor's  possession  (sec.  269)  ;  of  negotiable  instru- 
ments (sec.  270)  ;  of  property  in  dwelling-houses  and  zan^nas  (sec. 
271) ;  of  property  deposited  in  Court  or  with  a  public  officer  (sec. 
272);  of  decrees  (sec.  273);  of  immoveable  property  (sec.  274). 

Property  not  in  the  custody  of  any  Court  is  sometimes  attached 
in  execution  of  decrees  of  more  Courts  than  one.  In  such  cases 
the  Code  provides  (sec.  285)  that  the  Court  to  receive  or  realise 
such  property  shall  be  the  Court  of  highest  grade,  or,  where  the 
Courts  are  of  equal  rank,  the  Court  under  whose  decree  the 
property  was  first  attached. 

The  Code  of  1859  (s^^-  214)  empowered  the  Courts  to  order 
a  general  attachment  of  the  debtor's  moveable  property,  wherever 
it  might  be  found.  This  afforded  facilities  for  oppression,  and 
it  was  said  by  Mr.  Cockerell  in  Council  that  'an  unscrupulous 
decree-holder  armed  with  a  warrant  for  the  general  attachment 
of  his  debtor's  property,  used  it  as  a  sort  of  roving  commission 
to  plunder  his  enemies  by  pouncing  upon  their  property  on  the 
plea  that,  though  in  their  possession,  it  actually  belonged  to  his 
judgment-debtor*.'  The  Code  omits  this  provision.  Section  267 
seems  to  do  all  that  is  needed. 

(G)  Of  sale  and  delivery  of  property.  This  branch  of  the 
subject  is  subdivided  into  (a)  general  rules ;  (6)  rules  as  to 
moveable  property;  (c)  rules  as  to  immoveable  property. 

Of  the  general  rules  the  most  important  are  those  contained 
in  sections  287,  291  and  294.  Section  287  requires  that  the  pro- 
clamation of  sale  shall  specify,  not  only  the  property  to  be  sold, 
but  also  the  revenue  an(!l  incumbrances  (if  any)  to  which  it  is  liable, 
the  amount  for  the  recovery  of  which  the  sale  is  ordered,  and 
every  other  thing  material  for  the  purchaser  to  know.  For  the 
purpose  of  ascertaining  the  matters  to  be  so  specified,  the  Court 
is  empowered  to  summon  and  examine  such  persons  as  it  thinks 
necessary. 

Section  291  enables  the  Court  to  adjourn  the  sale  where  an  im- 
mediate sale  is  likely  to  cause  undue  injury  to  the  judgment-debtor 
and  the  postponement  will  not  seriously  prejudice  the  decree- 
holder  '. 

Section  294  declares  that  no  holder  of  a  decree  in  execution  of 
■  Proceedings,  1876,  p.  253.  ^  ao  Suth.  130. 
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which  property  is  sold  shall,  without  the  express  permission  of  to  pur- 
the  Court,  bid  for  or  purchase  the  property. 


The  Code   of  1859  provided    (sec.  270)    that    the   person   who  Rateable 

divisio 
assets. 


first  attached  property  should  be  the  first  to  be  paid  out  of  it  '"^^^1"°  °' 


even  as  against  another  creditor  who  had  obtained  a  prior  decree) 
This  provision  often  led  to  unseemly  scrambles  for  priority ;  and 
it  was  frequently  matter  of  accident,  or  of  favour  from  the  minis- 
terial officers  of  the  Court,  whether  one  of  several  decree-holders, 
all  equally  entitled,  should  be  paid  in  full  to  the  detriment  of 
the  others.  The  Select  Committee  therefore  decided  that  there 
should  be  a  rateable  division  among  all  the  judgment-creditors 
up  to  the  point  when  it  becomes  inconvenient  to  delay  dealing 
with  the  assets;  and  section  295  accordingly  declares  that,  whenever 
assets  are  realised  in  execution  of  a  decree,  and  more  persons 
than  one  have  previously  applied  for  execution  of  money-decrees 
against  the  judgment-debtor  and  have  not  been  satisfied,  the 
assets  shall  be  divided  rateably  among  them.  But  this  general 
rule  is  qualified  in  cases  where  the  property  is  subject  to  a  mort- 
gage or  charge.  And  it  is  only  a  rule  of  procedure,  not  affecting 
the  civil  rights  of  the  parties  ^. 

The  rules  as  to  moveable  property  deal  specially  with  the  sale  Moveable 
and  transfer  of  negotiable  instruments  and  shares  in  public  com-  P^op^^y- 
panies  (sees.  296,  301,  302)  and  with  the  delivery  of  property 
to  which  the  judgment-debtor  is  entitled  subject  to  a  lien  (sec. 
300).     In  the   case  of  any  property  not  specially  provided   for 
the  Court  may  make  a  vesting  order  (sec.  303). 

As  to  immoveable  property,  the  Code  provides  that  any  Court  Immove- 
other  than  a  Court  of  Small  Causes  may  order  such  property  to  ®  ^^°' 
be  sold  in  execution  (sec.  304).  "When  the  property  is  a  share 
of  undivided  land,  and  two  or  more  persons,  one  of  whom  is  a 
co-sharer,  respectively  advance  the  same  sum  at  any  bidding, 
such  bidding  is  deemed  the  bidding  of  the  co-sharer  (sec.  310). 
The  object  of  this  is  not  only  to  keep  out  strangers,  but  to  pre- 
vent sales  from  being  damped  by  the  subsequent  action-  of  co- 
Bharers.  The  decree-holder  may  apply  to  have  a  sale  set  aside 
on  the  ground  of  material  irregularity.  No  order  to  set  aside 
a  sale  is  made  unless  both  judgment-debtor  and  decree-holder 
have  had  an  opportunity  of  being  heard  (sec.  313).  The  title  to 
the  property  vests  in  the  purchaser,  not  from  the  date  of  the 
attachment,  but  from  that  of  the  confirmation  of  the  sale.  The 
attachment  may  have  been  months  or  years  before  the  purchase, 
and  its  effect  is,  not  to  deprive  the  judgment-debtor  of  the  owner- 

»  22  Snth.  98  :  4  Cal.  29. 
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ship  of  the  property,  but  to  place  the  property  in  custodia  legist, 

and  to   prevent  the  defendant  dealing  with  it  to  the   plaintiffs 

prejudice.     The  purchaser  is  a  stranger  to  the  property  till  the 

date  of  his  purchase,  and  there  is  no  reason  why  he  should  be 

entitled  to  the  rents  and  profits  before  that  date. 

Transfer  to      The  Code  of  1 859  contained  no  check  upon  the  unreserved  and 

collector      unqualified  sale   of  the  land  of  the   debtor  who  could  not  pay. 

of  decrees  ^  ,  .  ,  ,  .  . 

for  sale  of    There  was  indeed  one  section  (248)  which  provided  that  in  certain 

circumstances  the  execution  of  a  decree  might  be  handed  over  to 
a  collector.  Whether  it  was  intended  to  give  the  collector  any 
discretionary  power  in  such  cases  may  be  doubted ;  but  at  all 
events,  if  this  was  intended,  the  intention  was  not  clearly  expressed, 
and  the  Courts  had  held  that  the  collector  was  only  a  ministerial 
oflBcer  for  carrying  its  decrees  into  effect.  The  result  was  that 
sales  had  gone  on  in  a  rigid  mechanical  way  without  even  the 
check  of  an  upset  price,  or  of  a  power  of  adjourning  the  sale  when 
there  were  few  bidders,  and  with  the  common  result  that  the 
property  was  bought  in  by  the  judgment-creditor  himself  at  a 
great  under- value  \  The  present  Code  therefore  not  only  provides, 
as  we  have  seen,  for  adjourning  the  sale  and  preventing  the  decree- 
holder  from  buying ;  it  also  empowers  the  Local  Governments 
to  declare  that,  in  any  local  area,  the  execution  of  decrees  for  sale 
of  immoveable  property  shall  be  transferred  to  the  collector,  and 
to  prescribe  rules  for  the  transmission,  execution  and  re-trans- 
mission of  such  decrees  (sec.  320).  When  the  execution  of  a 
decree  has  been  so  transferred,  the  collector  may  (a)  post- 
pone the  sale  so  as  to  enable  the  judgment-debtor  to  raise  the 
amount,  or  (b)  raise  the  amount  by  letting  or  mortgaging  the 
whole  or  part  of  the  property,  or  (c)  sell  the  property  or  so 
much  thereof  as  may  be  necessary.  Twelve  sections  (sees.  322- 
325  c)  provide  a  procedure  for  the  collector  in  exercise  of  this 
jurisdiction. 

{ff)  Of  resistance  to  execution.  The  Code  here  deals  with  the 
cases  where  resistance  to  the  execution  of  a  decree  for  the  posses- 
sion of  property  is  caused  by  the  judgment-debtor,  or  at  his 
instigation  (sees.  329,  330);  by  a  claimant  in  good  faith  other 
than  the  judgment-debtor  (sec.  33 1) ;  where  the  person  dispossessed 
is  not  the  judgment-debtor  and  disputes  the  right  of  the  decree- 
holder  to  be  put  into  possession  (sec.  332);  where  the  pur- 
chaser of  any  immoveable  property  sold  in  execution  is  resisted  by 
the  judgment-debtor  or  by  some  claimant  in  good  faith  (sees.  334, 

335)- 

•  Sir  A.  Hobhouse's  speech,  Proceedings,  1876,  pp.  332,  233. 
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(/)  Of  arrest  and  imprisonment.     The  Code  then  provides  for  Arrest  and 
the  arrest  of  judgment-debtors  and  their  imprisonment  in  the  civil  ^™P"8oji" 
gaol.     The  Code  here  prohibits  the  breaking  open  of  outer  doors  of  judgment- 
dwelling-houses  for  the  purpose  of  making  arrests,  and  makes  due  ^iebtors. 
provision  regarding  the  entry  into  zandnas.     In  the  case  of  a  decree 
for  money  when  the  debtor  pays  the  amount  of  the  decree  and 
the  costs  of  the  arrest  he  is  at  once  released.     He  is  also  released 
if  he  furnish  sufficient  security  that  he  will  appear  when  called 
upon  and  that  he  will  within  one  month  apply  to  be  declared 
an  insolvent  (sec.  336).     The  State  defrays  the  cost  of  maintaining 
criminal  prisoners  while  in  jail ;  but  in  civil  cases,  no  judgment-  Subsist- 
debtor  is  arrested  unless  the  decree-holder  pays  into  Court  such  sum  f^t"*  " 
as  the  Judge  thinks  sufficient  for  the  subsistence  of  the  judgment- 
debtor  from  his  arrest  until  he  can  be  brought  before  the  Court. 
When  he  is  committed  to  gaol,  the  Court  fixes  a  monthly  allowance 
for  his  subsistence  to  be  supplied  by  the  party  on  whose  application 
the  decree  has  been  executed  (sec.  339),  and  the  judgment-debtor 
will  be  discharged  on  failure  to  pay  the  allowance  (sec.  341,  cl.  d). 

Under  the  Code  of  1859  a  judgment-debtor  might  be  imprisoned  Imprison- 
for  two  years  if  the  debt  exceeded  rs.  500,  six  months  if  it  exceeded  ,^^. 
rs.  50,  and  three  months  if  it  was  rs.  50  or  less.  The  Select 
Committee  was  strongly  urged  to  abolish  imprisonment  altogether. 
Though  it  did  not  see  its  way  to  such  a  change,  it  greatly  shortened 
those  terms;  and  section  342  declares  that  no  person  shall  be  im- 
prisoned in  execution  of  a  decree  for  more  than  six  months,  or  if 
the  decree  be  for  payment  of  a  sum  not  exceeding  50  rs.,  for 
more  than  six  weeks.  It  is  desirable  that  the  Indian  legislature 
should  follow  the  example  of  almost  every  civilised  country 
in  the  world  \  and  get  rid  altogether  of  imprisonment  for  debt, 
which  J.  S.  Mill  called  a  barbarous  expedient  of  a  rude  age, 
'  repugnant  to  justice  as  well  as  to  humanity.'  Moreover,  in  India, 
the  power  to  imprison  for  debt  sometimes  leads  to  gross  abuses.  It 
was  stated  by  the  Dekkhan  Raiyats  Commission — and  the  statement 
when  quoted  in  the  Viceregal  Council*  was  not  contradicted — that 
'  the  terror  of  being  put  into  a  prison,  even  for  debt,  was  so  ex- 
traordinary and  so  unreasonable  among  the  Native  population, 
that  they  were  willing  to  make  any  sacrifices,  even  in  some 
recorded  instances  to  the  extent  of  surrendering  their  wives  and 

*  Under  the  New  York  Civil  Proce-  to  more  than  fifty  dollars,  and  his 

dure  Code,  §  3221,  a  debtor  may  be  property  is  insufficient  to  satisfy  the 

imprisoned    in    one    case    only,    viz.  execution. 

where   his   female    servant   recovers  '  Abstract   of   Proceedings,    1876, 

judgment  for  wages   not  amounting  p.  271. 
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daughters  to  the  creditor  for  immoi-al  purposes,  rather  than  be 
sent  to  jail ;  and  further,  that  it  led  to  absolute  slavery,  and  also 
to  the  execution  of  fresh  bonds  upon  any  terms  whatever.' 

All  persons  attested  for  and  belonging  to  Her  Majesty's  Indian 
Army  are  exempt  from  liability  to  be  arrested  for  debt  ^ ;  and  a 
soldier  of  Her  Majesty's  European  forces  while  serving  as  such  is 
similarly  exempt,  unless  the  decree  is  for  a  sum  exceeding  £30 
exclusive  of  costs  ^. 

Chapter  XX.    Of  Insolvent  Judgment-debtors. 

The  Code  of  1859  contained  the  germ,  but  only  the  germ,  of  an 
insolvent  law.  It  provided  in  sec.  271  that  when  a  sale  took 
place  under  a  decree  the  proceeds  should  first  be  applied  in  paying 
the  holder  of  that  decree  and  then  go  rateably  and  without  any 
priority  among  the  other  decree-holders.  It  then  declared  that 
an  arrested  debtor  might  apply  for  discharge  on  giving  up  all  hia 
property ;  that  if  the  Court  discharged  him,  his  person  was  not  to 
be  arrested  again  under  the  same  decree ;  and  that  the  decree- 
holder  was  to  be  paid  out  of  the  proceeds  of  his  property.  But 
his  person  was  not  protected  as  against  any  debt  other  than  that 
for  which  he  had  been  arrested  ;  his  property  was  not  protected  at 
all ;  and  the  Court  was  not  told  what  to  do  with  his  property 
after  paying  the  decree-holder.  These  provisions  were  but  little 
used,  and  indeed  there  was  small  inducement  to  the  debtor  to  avail 
himself  of  them '.  An  insolvent  law,  if  possible  more  imperfect, 
was  provided  for  the  Panjdb  by  Act  IV  of  1872,  sees.  24-31. 

Chapter  XX  of  the  Code  of  1882  contains  a  simple  but  complete  pro- 
cedure in  insolvency,  adapted  to  the  provincial  Courts*.  Any  judg- 
ment-debtor arrested  or  imprisoned  in  executionof  a  decree  for  money 
(which  includes  a  decree  for  damages),  or  against  whose  property  an 
order  of  attachment  has  been  made  in  execution  of  such  a  decree, 
may  apply  to  the  District  Court  for  a  declaration  of  insolvency.    Any 

^  Act   V   of  1869,    Part  III,   (b).  in     which     such     orders     could     be 

The  Governor  General,  the  Governors  made. 

of  Madras  and  Bombay,  the  members  ^  44&  45  Vic.  c.  58,  s.  144. 

of    their    respective     councils,     the  ^  Sir  A.   Hobhouse's  speech,   23rd 

Lieutenant  Governor  of  Bengal  and  February,    1875,   Abstract   of    Pro- 

the  Judges  of  the  High  Courts  are  ceedings. 

exempt  from  arrest  by  order  of  the  *  That  it  applies  to  debtors  on  the 

Presidency  Small  Cause  Courts  (Act  original  side  of  the  Presidency  High 

XV  of  1882,  sec.  93).     And  the  new  Courts,  see  11  Cal.  451  :  8  Mad.  276. 

Provincial  Small  Cause  Courts  Act,  But   the  jurisdiction    in    insolvency 

IX  of  1887  (section   15  and  sched.  under  1 1  &  1 2  Vic.  c.  2 1  still  exists  in 

II,  clauses    i    and    2),  excepts  from  the  Presidency  Towns, 
the  cognisance  of  these  Courts  suits 
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holder  of  such  a  decree  may  also  apply  that  the  judgment-debtor 
may  be  declared  an  insolvent.  The  application  sets  forth,  amongst 
other  things,  the  particulars  of  the  debtor's  property,  the  place  in 
which  it  is  to  be  found,  his  willingness  to  put  it  at  the  disposal 
of  the  Court,  the  particulars  of  all  pecuniary  claims  against 
him,  and  the  names  and  residences  of  his  creditors.  The  Court 
fixes  a  day  for  hearing  the  application,  and  causes  a  copy  to  be 
served  on  the  creditors,  or,  where  the  applicant  is  the  decree- 
holder,  on  the  judgment-debtor.  On  the  day  so  fixed  the  Court 
examines  the  judgment-debtor  as  to  his  then  circumstances  and  as 
to  his  future  means  of  payment,  and  hears  the  creditors  in  oppo- 
sition to  his  discharge.  If  the  Court  is  satisfied  that  the  statements 
in  the  application  are  substantially  true,  and  that  the  debtor  has  not 
with  intent  to  defraud  his  creditors  concealed  or  transferred  any  part 
of  his  property  since  the  institution  of  the  suit  in  which  was  passed 
the  decree  in  execution  of  which  he  was  arrested  or  imprisoned,  that 
he  has  not  recklessly  contracted  debts  or  given  an  unfair  preference, 
and  that  he  has  not  committed  any  other  act  of  bad  faith  regarding 
the  matter  of  the  application,  the  Court  may  declare  him  to  be  an  in- 
solvent, and  may  either  discharge  him,  or  appoint  a  receiver  of  his 
property.  The  creditors  then  prove  their  debts:  the  Court  frames  a 
schedule  of  such  persons  and  debts  ;  and  the  declaration  of  insolvency 
is  deemed  to  be  a  decree  in  favour  of  each  creditor  for  his  debt.  But 
a  partner  in  an  insolvent  firm  is  not  entitled  to  prove  in  competition 
with  its  creditors.  The  order  appointing  a  receiver  vests  in  him  all 
the  insolvent's  property,  except  necessary  wearing  apparel,  and  other 
things  exempted  from  attachment  and  sale  in  execution  of  a  decree. 

The  receiver  then  gives  security  and  collects  the  assets,  and  on  Discharge 
his   certifying  that  the   insolvent   has  placed   him   in   possession  °^  'nsol- 
thereof,  the  Court  may  discharge  the  insolvent  on  such  conditions 
as  it  thinks  fit  (sec.  355).     The  receiver  then  proceeds  to  convert  Duty  of 
the   property   into   money,    and   to  pay  thereout   (i)    debts   etc.  receiver, 
due  by  the  insolvent  to  Government,  {2)  the  decree-holder's  costs, 
and  (3)  debts  secured  by  mortgage  of  the  insolvent's  property. 
He  then  distributes  the  balance  among   the  scheduled  creditors 
rateably  according   to   the   amounts    of  their  respective   debts  \ 
and  he  retains  as  remuneration  a  commission  to  be  fixed  by  the 
Court  not  exceeding  five  per  cent,  on  the  amount  of  the  balance 
distributed.     In  the  case  of  a  large  balance,  a  commission  of  three 
or  even  of  two  per  cent,  is  sufficient.     The  receiver,  lastly,  delivers 
the  surplus,  if  any,  to  the  insolvent  or  his  legal  representative. 

*  As  to  calls  due  from  insolvent  contributories,  see  Act  YI  of  1882,  sees.  125, 

127,  144  («)• 
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An  insolvent  when  discharged  cannot  be  arrested  or  imprisoned 
on  account  of  any  of  the  scheduled  debts ;  but  his  property,  except 
what  is  vested  in  the  receiver  and  except  the  particulars  exempted 
from  attachment  and  sale,  is  liable  to  attachment  and  sale,  xmtil 
the  debts  due  to  the  scheduled  creditors  are  satisfied  to  the  extent 
of  one-third,  or  until  the  expiry  of  twelve  years  from  the  date  of 
the  order  of  discharge  (sec.  357).  When  the  amount  of  the 
scheduled  debts  is  only  rs.  200  or  less,  the  Court  may  declare  the 
insolvent  absolved  from  further  liability.  A  similar  declaration 
must  be  made  after  the  scheduled  debts  have  been  satisfied  to  the 
extent  of  one-third,  or  after  the  expiry  of  twelve  years  from  the 
order  of  discharge. 

In  the  case  of  a  dishonest  applicant  for  a  declaration  the  Court 
must,  if  any  of  his  creditors  so  require,  sentence  the  applicant 
to  imprisonment  for  a  term  not  exceeding  a  year,  or  it  may, 
if  it  thinks  fit,  send  him  to  the  Magistrate  to  be  dealt  with 
according  to  law. 

The  foregoing  provisions  are  intended  only  for  natural  persons. 
For  the  case  of  an  insolvent  company  provision  is  made  by  Act  VI 
of  1882. 


Death. 

marriage, 
and  insol- 
vency of 
parties. 


With- 
drawal  and 
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Paet  II.   Of  Incidental  Proceedings. 

The  Code  here  deals  with  the  following  subjects :  the  death, 
marriage  and  insolvency  of  parties  (sees.  361-372):  the  with- 
drawal and  adjustment  of  suits  (sees.  373-375) ;  payment  into 
Court  (sees.  376-379);  requiring  security  for  costs  (sees.  380-382), 
and  issuing  commissions  (sees.  383-396). 

The  rules  as  to  the  procedure  in  suits  when  a  party  dies,  marries, 
or  becomes  insolvent  were  originally  taken,  with  some  modifications, 
from  the  Common  Law  Procedure  Act,  i854(i5&  16  Vic  c.  7  6) ;  and 
see  Order  xvii.  r.  i.  The  Code  does  not  here  provide  that  suits  shall 
not  become  defective  by  the  assignment,  creation  or  a  devolution 
of  any  estate  or  title  jyendente  lite.  But  see  as  to  such  assignments 
the  Transfer  of  Property  Act,  sec.  52  ^ :  Seear  v.  Lawson ",  and  Kino 
V.  Rudkin '. 

The  rules  as  to  withdrawal  of  suits  apply  to  suits  at  any  stage, 
whether  in  the  original  or  appellate  Courts,  and  even  to  proceed- 
ings in  execution  *.  They  correspond  with  the  English  Order  (xxvi) 
as  to  discontinuance.  But  though  the  Code  allows  the  plaintiff  to 
abandon  part  of  his  claim,  it  does  not,  as  it  ought,  permit  him  to 

*  Vol.  I.  of  this  work,  p.  766.  ^  16  Ch.  D.  121. 

*  6  Ch.  D.  160,  and  see  Campbell  v.  Holylnnd,  7  Ch.  D.  166.  I 

*  5  Mad.  H.  C.  298. 
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discontinue  his  suit  against  one  or  more  of  the  defendants,  while 
continuing  his  suit  against  the  rest.  The  Code  is  also  defective  in 
not  providing  for  giving  to  the  defendant  notice  of  the  plaintiff's 
withdrawal  or  abandonment ',  so  that  the  defendant  may  show  cause 
why  the  requisite  permission  should  not  be  granted.  It  should  also 
provide  here  for  striking  out,  on  the  application  of  the  defendant, 
the  whole  or  any  part  of  his  alleged  grounds  of  defence. 

The  provisions  as  to  payment  into  Court  apply  to  every  suit  for  Payment 
debt  or  damages.  The  payment  amounts  to  an  admission  of  the  ^^  '^^^  ' 
claim  in  respect  of  which  it  is  made,  and  there  is  no  power  (as 
there  is  under  the  English  Order  xxii.  r.  i)  to  pay  money  into 
Court  with  a  defence  denying  liability.  Provision  is  made  in  section 
379  for  the  two  cases  (a)  where  the  plaintiff  accepts  the  deposit  as 
satisfaction  in  part,  and  (b)  where  he  accepts  it  as  satisfaction  in  full. 

The  other  incidental  proceedings  here  dealt  with  are :  requiring  Requiring 
security  for   costs  where   the  plaintiff  resides  out   of  or  leaves  ^^""*y 
British  India  and  does  not  possess  sufficient  immoveable  property 
in  that  country^,  and  issuing  commissions. 

Commissions  are   of  four  kinds ;    to  examine  witnesses  (sees.  CommiB- 
383-391);    to    make    local    investigations    (sees.   392-393);    to  ^^°^* 
examine   accounts   (sees.    394-395) ;    and   to   make   partition   of 
immoveable  property  (sec.  396). 

Most  of  the  provisions  for  commissions  to  examine  absent  wit-  *•  To 
nesses  were  adapted  by  the  framers  of  the  Code  of  1859  from  Act  ^tnesses, 
VII  of  1 84 1.     The  present  Code  provides  here  for  four  classes  of 
witnesses : 

(i)  persons  resident  within  the  jurisdiction  of  the  Court  who 
are  exempted  under  section  640  or  641  from  attending  the  Court,  or 
who  are  from  sickness  or  infirmity  unable  to  attend  it  (sec.  383) ; 

(2)  persons  resident  beyond  the  jurisdiction  ; 

(3)  persons  about  to  leave  the  jurisdiction  before  the  date  on 
which  they  are  required  to  be  examined  in  Court ;  and 

(4)  officers  of  Government  who  cannot  attend  the  Court 
without  detriment  to  the  public  service  (sec.  386). 

Commissions  to  examine  the  first  class  of  witnesses  may  be 
issued  to  any  proper  person  (sec.  385) :  commissions  to  examine 
the  other  classes  must  be  issued  either  to  a  Court  within  whose 
jurisdiction  the  witnesses  reside  or  to  a  pleader  of  a  High  Court 
(sec.  386).  Unless  under  the  circumstances  mentioned  in  section 
390,  evidence  taken  under  a  commission  cannot  be  read  as  evidence 

•  6  All.  an.  the  Code  gives  no  ])ower  to  require 

'  Where  a  suit  is  brought  by  col-  the  plaintiff  to  furnish  security ;  see 
lusion  or  instigation  of  a  third  party      Fulton,  157,  per  Peel  C.J. 
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in  the  suit  without  the  consent  of  the  party  against  whom  it  is 
offered.  Section  400  requires  the  Court  to  direct  the  parties  to 
appear  before  the  Commissioner.  This  dispenses  with  the  necessity 
of  giving  the  other  side  notice  of  the  issue  of  a  commission. 

The  English  statute  22  Vic.  c.  20  provides  for  taking  evidence 
in  suits  and  proceedings  pending  before  the  chartered  High  Courts 
in  places  out  of  their  jurisdiction. 

3.  For  The  sections  as  to  commissions  for  local  investigations  were 
t^tioM^^"  founded  on  three  old  regulations  ^.     In  suits  relating  to  disputed 

boundaries,  it  is  sometimes  necessary  that  an  actual  inspection 
and  investigation  on  the  spot  should  be  made,  either  by  the  judge 
himself  or  by  a  trustworthy  commissioner  in  his  stead.  There  has 
always  been  some  difficulty  in  finding  persons  on  whom  sufficient 
reliance  may  be  placed  for  making  these  investigations ;  and  the 
commissioner  employed  is  often  accused  by  one  of  the  parties, 
and  sometimes  with  tnith,  of  liaving  been  corrupted  by  the  other. 
Cases  of  greater  complexity  occur  where  there  is  reason  to  fear  that 
he  may  have  been  tampered  with  by  both.  Before  the  Code  of 
1859  was  enacted  this  difficulty  was  aggravated  by  the  fact  that 
the  commissioner,  though  appointed  to  take  the  examination 
of  witnesses  and  to  make  plans  of  localities,  could  not  himself  be 
examined  as  a  witness.  Tlie  latter  part  of  section  1 80  of  Act  VIII 
of  1859  (=  sec.  393  of  the  present  Code)  removed  this  difficulty, 
by  allowing  the  commissioner  to  be  personally  examined  as  a 
witness,  though,  to  prevent  him  from  being  unduly  harassed,  the 
permission  of  the  Court  is  made  a  condition  precedent  to  his  exam- 
ination l)y  a  party.  In  the  Bengal  Presidency,  Smins,  or  Native 
commissioners  employed  under  Act  XII  of  1856,  are  usually 
deputed  to  make  investigations  under  these  provisions. 

The  sections  as  to  commissions  to  examine  accounts  are  employed 
when  a  party  desires  to  use  in  evidence  something  more  than  the 
particular  entries  referred  to  in  section  62  of  the  Code;  and  they 
should  be  read  in  connexion  with  the  Evidence  Act,  section  65,  cl.  (g). 

4.  To  make      The  sections  as  to  partition  relate  only  to  property  not  paying 
^  '  revenue  to  Government.   Partitions  of  immoveable  property  paying 

revenue  are  left  to  be  dealt  with  by  various  local  laws  relating  to 
this  subject  ^ 


3.  To 

examine 
accountB 


'  Ben.  Eeg.  4  of  1 793,  sec.  1 7 : 
Mad.  Eeg.  3  of  1802,  sec.  18  :  Bom. 
Eeg.  4  of  1827,  sec.  31. 

'  See  in  Bombay,  Bom.  Act  V  of 
1879,  sees.  113,  114,  it7;  in  the 
Lower  Provinces,  Ben.  Act  VIII  of 


1876;  in  the  N.  W.  Provinces,  Act 
XIX  of  1873;  in  the  Panj^b,  Act 
XXXIII  of  1871,  sec.  65  (2);  in 
Oudh,  Act  XVII  of  1876;  in  the 
Central  Provinces,  Act  XIX  of  1863 ; 
in  Ajmer,  Reg.  II  of  1877. 
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Pakt  III.    Of  Suits  in  Pakticulab  Cases. 

This  Part  contains  eight  chapters  relating  to  the  following 
subjects:  suits  by  paupers  (sees.  401-415);  suits  by  or  against 
Government  or  public  officers  (sees.  416-429);  suits  by  aliens  and 
by  or  against  foreign  and  native  rulers  (sees.  430-434);  suits  by 
or  against  corporations  and  companies  (sees.  435,  436) ;  suits  by 
or  against  trustees,  executors,  and  administrators  (sees.  437-439)  ; 
suits  by  or  against  minors  and  persons  of  unsound  mind;  (sees. 
440-464) ;  suits  by  or  against  military  men  (sees.  465-469) ;  and, 
lastly,  interpleader  suits  (sees.  470-476). 

Suits  hy  Pau2)ers. 

The  right  to  sue  in  forma  pauperis  is  founded  on  a  statute  of 
Henry  VII,  which  provided  that  every  poor  person  having  cause 
of  action  should  have,  by  discretion  of  the  Chancellor,  writs 
original  and  writs  of  subpoena  free  of  charge.  The  Indian 
legislature  dealt  with  the  subject  by  Act  IX  of  1839  ^.  In  England 
the  amount  which  excludes  the  operation  of  the  rules  as  to  paupers 
was  formerly  £5,  but  is  now  £25^^.  The  Code  of  Civil  Procedure 
defines  a  pauper  as  a  person  not  possessed  of  sufficient  means  to 
enable  him  to  pay  the  court-fee  prescribed  for  the  plaint,  or  not 
entitled  to  property  worth  rs.  100  other  than  necessary  wearing 
apparel  and  the  subject-matter  of  the  suit '.  A  pauper  cannot  sue 
for  loss  of  caste,  libel,  slander,  abusive  language  or  assault  (sec. 
402)  ;  but,  subject  to  these  restrictions,  he  may  bring  and  prose- 
cute all  suits  ex  delicto  as  well  as  ex  contractu  *.  His  appli- 
cation for  leave  to  sue  as  such  will  be  rejected  when  it  appears 
that  he  has  entered  into  any  champertous  agreement  (sec.  407). 
So  he  will  be  dispaupered  if,  after  being  allowed  to  sue  as  a  pauper, 
he  enters  into  a  similar  agreement  (sec.  4 1 4).  Where  his  application 
to  sue  as  a  pauper  in  respect  of  any  right  has  been  rejected  on 
this  or  any  other  ground  mentioned  in  section  407,  he  cannot  sue  in 
the  ordinary  way  in  respect  of  such  right  unless  he  first  pays  the 
costs  incurred  by  Government  in  opposing  his  application  (sec.  4 1 3). 

In  England,  no  one  can  sue  as  a  pauper  unless  he  has  laid  a 
case  before  counsel  for  his  opinion  whether  or  not  he  has  reasonable 

*  There  had  been  Regulations  on  means  of  persons  suing  in  forma 
the  subject:  Ben.  Eeg.  28  of  1814:  pauperis,  ActXIIoi  18^6, sec. 5, c\.  ^, 
Mad.  Reg.  VII  of  i8i8,  &c. :  Bom.  *  Fulton,  386,  where  the  defendant 
Reg.  VI  of  1837.  was    allowed  to    defend    in  forma 

*  Order  xxvi.  r.  22.  pauperis  an  action  of  trespass  for  an 

*  In   Bengal,   Civil  Court  Amfns  assault. 
may  be   employed   to   ascertain   the 
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gi-ounds  for  proceeding  and  (one  must  suppose)  obtained  an 
opinion  iu  his  favour.  When  he  is  admitted  to  sue  or  defend 
as  a  pauper  the  Court  may  assign  a  counsel  or  solicitor,  or  both, 
to  assist  him  ;  and  any  one  taking  or  seeking  any  remuneration  for 
conducting  his  case  is  guilty  of  a  contempt  (Order  xvi.  rr.  23, 
26,  27).  The  Code  provides  (sees.  406,  407)  for  examining  the 
pauper  or  his  agent,  and  for  rejecting  his  application  if  his  allega- 
tions do  not  show  a  right  to  sue.  But  there  is  nothing  in  the 
Code  corresponding  with  the  second  and  third  of  the  English  niles. 
A  pauper  plaintiff  may,  apparently,  be  required  under  section 
380  to  give  security  for  costs  \  As  to  the  discretion  of  the  judges 
of  the  Presidency  Small  Cause  Courts  to  remit  the  costs  of  paupers, 
see  Act  XV  of  1882,  sec.  74. 

Suits  by  or  against  Government. 
The  Courts  of  Small  Causes  have  no  jurisdiction  in  suits  con- 
cerning any  act  ordered  or  done  by  the  Governor  General  in 
Council  or  the  Local  Government  ^  But  save  as  aforesaid, 
suits  against  the  Government  or  public  officers  may  be  instituted 
in  any  Court  however  inferior.  Two  months'  previous  notice 
must  be  given  (sec,  424),  and  no  warrant  of  arrest  can  be  issued 
without  the  consent  of  the  District  Judge  (sec.  425). 

Suits  hy  Aliens. 
The  Code  then  lays  down  rules  as  to  when  private  aliens  and 
foreign  States  may  sue  in  the  Courts  of  British  India  (sec.  430). 

Aliens.  Alien  friends  may  always  sue ' :  alien  enemies  only  when  they 
reside  in  British  India  with   the  permission  of  the  Government. 

Foreign  A  foreign  State  may  sue  provided  it  has  been  recognised  by 
Her  Majesty  or  the  Government  of  India,  and  the  object  of 
the  suit  is  to  enforce  the  private,  as  distinguished  from  the 
political  *  or  territorial,  rights  of  the  head  or  of  the  subjects 
of  that  State  (sec.  431).  If  a  foreign  chief  become  a  suitor 
in  our  territories  he  may  fairly  be  subjected  to  the  incidents  of 
the  position  he  has  chosen  to  assume.  But  in  order  to  protect 
the  dignity  of  sucli  personages  and  to  avoid  awkward  com- 
plications, the  Code  bars  suits  against  sovran  princes,  ruling 
chiefs,  ambassadors  and  envoys,  except  with  the  consent  of 
Government,  exempts  their  persons  from  arrest,  and  declares  that 

*  See  BurJce  v.  Lidwell,  i  Jo.  &  *  That  infringing  aprerogative  right 
Lat.  703.  of  a  foreign  state  does  not  constitute 

*  See  Act  XV  of  1882,  sec.  19,  Act  a  cause  of  action,  see  Emperor  of 
IX  of  1887,  sec.  15,  and  Sched.  II.  Austria  v.  Day,  3  D.  F.  &  J.  217, 

'  See     the     Naturalization     Act,       per  Turner  L.J. 
XXX  of  1852,  sec.  8. 


\ 


States. 
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no  decree  shall  be  executed  against  their  property  unless  with  a 
like  consent  (sec.  433).  The  Code  also  provides  (sec.  434)  for  the 
execution  in  British  India  of  the  decrees  of  the  Courts  of  such 
Native  States  as  the  Governor  General  in  Council  declares  worthy 
of  this  privilege. 

Suits  by  and  against  Corporations  and  Comj)anies. 

The  chapter  on  suits  by  and  against  corporations  and  com- 
panies authorised  to  sue  and  be  sued  in  the  name  of  a  trustee  pro- 
vides for  the  subscription  and  verification  of  the  plaint  (sec.  435), 
and  for  service  of  the  summons  on  a  corporation  or  company  (sec. 
436).  Explanation  II  to  section  17  declares  where,  for  the  pur- 
pose of  determining  the  forum,  a  corporation  or  company  shall  be 
deemed  to  carry  on  business.  The  Court  may  require  the  personal 
appearance  of  any  principal  ofi&cer  of  the  corporation  or  company, 
able  to  answer  material  questions  relating  to  the  suit.  Section 
124  provides  for  delivering  interrogatories  to  any  member  or 
officer  of  a  litigant  corporation. 

As  to  the  remedies  against  a  corporation  which  neglects  a 
statutory  duty,  see  3  Mad.  209,  210.  Injunctions  against  a  cor- 
poration are  binding  on  its  members  and  officers  (sec.  495).  In 
England  any  judgment  or  order  against  a  corporation  which  it 
wilfully  disobeys  may,  by  leave  of  the  Court,  be  enforced  by 
writ  of  sequestration  against  the  corporate  property,  or  by  attach- 
ment against  the  directors  or  other  officers,  or  by  writ  of  seques- 
tration against  their  property  (Order  xlii.  r.  31). 

Special  provisions  as  to  suits  by  and  against  literary,  scientific, 
and  charitable  societies  registered  under  Act  XXI  of  i860  are  con- 
tained in  that  Act,  sections  6,  7,  8. 

Suits  by  and  against  Trustees  and  Executors. 

In  the  chapter  relating  to  suits  by  and  against  trustees,  executors 
and  administrators,  the  Code,  first,  provides  that  in  suits  concerning 
trust-propei'ty,  the  trustee  shall  represent  the  beneficiaries,  and 
that,  unless  the  Court  otherwise  directs,  they  need  not  be  made 
parties  (sec.  437).  This  is  equivalent  to  15  &  16  Vic.  c.  86,  s. 
42,  and  Order  xvi.  r.  8.  The  Court  will  order  the  beneficiaries 
to  be  made  parties  when  the  trustees  etc.  are  wholly  uninterested 
in  the  matter^,  or  have  an  adverse  interest  therein'^.  The  Code  then 
directs  that,  when  there  are  several  executors  or  administrators, 

»  Clegg  v.  Eowland,  L.  R.,  3  Eq.  373. 

'  Payne  v.  Parker,  L.  R.,  1  Chan.  App.  337. 
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they  must  all  be  made  parties  to  a  suit  against  one  or  more  of  them 
(sec.  438),  except  in  the  case  of  executors  who  have  not  proved 
and  administrators  who  are  outside  the  jurisdiction.  It,  lastly, 
declares  that,  unless  the  Court  otherwise  directs,  the  husband 
of  a  married  administratrix  or  executrix  shall  not  be  a  party  to 
a  suit  by  or  against  her  (sec.  439). 

Suits  by  and  against  Minors  and  Ltmatics. 

The  chapter  on  suits  by  and  against  minors  and  persons  of  un- 
sound mind  is  substantially  taken  from  the  rules  of  the  High 
Court  at  Fort  William,  dated  loth  June,  1874.  But  the  Code 
allows  married  women  to  act  as  next  friends  (sec.  445),  and  the 
Court  is  in  every  case,  on  being  satisfied  of  a  defendant's  minority, 
to  appoint  a  guardian  ad  litem  (sec.  443)  ;  and  no  order  to  change 
a  minor's  pleader  is  required.  Nothing  in  the  greater  part  of 
this  chapter  applies  to  minors  or  persons  of  unsound  mind  for 
whose  person  or  property  a  guardian  or  manager  has  been  appointed 
by  a  Court  of  Wards  or  by  the  Civil  Court  under  any  local  law. 

As  to  redemption  suits  on  behalf  of  minor  mortgagors,  see  Act  IV 
of  1882,  sec.  91,  cl.  [d) :  as  to  suits  by  minors  in  the  Matrimonial 
Court,  Act  IV  of  1869,  sec.  49  :  as  to  suits  in  Presidency  Courts 
of  Small  Causes  by  a  minor  for  wages,  piece-work  or  work  as  a 
Bervant,  Act  XV  of  1882,  see.  32. 

Suits  by  and  against  Military  Men. 

The  chapter  (XX)  on  suits  by  and  against  military  men  pro- 
vides that  where  a  party  to  a  suit  is  an  ofiicer  or  soldier,  is  actually 
serving  as  such,  and  cannot  obtain  leave  of  absence,  he  may  authorise 
any  one  to  sue  or  defend  in  his  stead.  The  necessary  power  of 
attorney  is  exempted  from  the  court-fee.  The  Code  then  contains 
provisions  as  to  the  signature  etc.  of  this  authority,  and  as  to  the 
powers  of  persons  so  authorised,  and  as  to  service  of  process  upon 
them  or  upon  defendant  officers  and  soldiers  (sees.  467,  468),  The 
chapter  ends  with  a  section  providing  for  execution  of  process 
within  the  limits  of  a  cantonment  or  garrison. 

Interpleader. 

The  chapter  on  interpleader  (XXXIII)  is  substituted  for  Act 
VIII  of  1 84 1  (=  I  &  2  Wm.  IV.  c.  58),  which  was  accordingly 
repealed  by  Act  X  of  1877.  It  shows  when  an  interpleader  suit 
may  be  instituted  (sec.  470);  what  the  plaint  must  state  (sec.  471); 
when  the  thing  claimed  must  be  paid  into  Court  (sec.  472);  the 
procedure  at  the  first  hearing  (sec.  473);  when  agents  and  tenants 
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can  compel  their  principals  or  landlords  to  interplead  (sec.  474); 
how  the  plaintiff's  costs  may  be  secured  (sec.  475) ;  and,  lastly,  the 
procedure  where  the  defendant  in  an  interpleader-suit  is  actually 
suing  the  stakeholder  in  another  suit  (sec.  476).  This  last  pro- 
vision is  somewhat  at  variance  with  Lord  Cottenham's  doctrine 
that  the  plaintiff  must  not  be  under  any  liabilities  to  either  of  the 
defendants  beyond  those  which  arise  from  the  title  to  the  pro- 
perty in  contest '. 

Under  the  English  Interpleader  Acts  the  common-law  Courts 
could  only  compel  interpleader  where  one  of  the  claimants  had 
actually  commenced  an  action  against  the  stakeholder.  The  Code 
follows  the  practice  in  this  respect  of  the  equity  Courts. 

On  the  other  hand,  the  Code  differs  from  the  old  equity  practice, 
and  follows  that  of  the  common-law  Courts,  in  allowing  a  bailee  ^ 
to  cause  his  bailor  to  interplead  with  a  third  party  claiming  the 
subject-matter  by  an  adverse  independent  title.  Section  474,  how- 
ever, prohibits  an  agent  and  a  tenant  from  compelling  his  pjincipal 
and  landlord  to  interplead  with  any  person  claiming  otherwise 
than  through  the  principal  and  landlord. 

The  English  Courts  have  ruled  that  the  Crown  cannot  be  made 
to  interplead  {Candy  v.  Maugham,  i  D.  &  L.  745),  and  the  Indian 
Courts  would  probably  follow  this  ruling.  But  it  would  not 
apply  to  the  Secretary  of  State  for  India  in  Council,  who  stands  in 
the  place  of  the  East  India  Company. 

30  &  31  Vic.  c.  142,  s.  31  provides  in  England  for  an  interpleader 
where  claims  are  made  in  respect  of  goods  taken  in  execution 
or  the  proceeds  thereof.     There  is  no  such  provision  in  India. 

Pakt  IV.     Pkovisional  Remedies. 

"We  now  come  to  the  provisional  remedies  which  may  be  required 
to  prevent  the  defendant  absconding,  and  property  disappearing 
or  being  wasted  pending  litigation.  The  Code  here  deals  with 
the  following  subjects :  arrest  before  judgment;  attachment  before 
judgment;  compensation  for  improper  arrests  or  attachments; 
temporary  injunctions;  interlocutory  orders;  and,  lastly,  the  ap- 
pointment of  receivers. 

Arrest  a/nd  Attachment  before  Judgment. 
The  sections  (477-482)  as  to  arrest  before  judgment  correspond  Arrest 

with  the  English  Order  Ixix,  and  supersede  the  writ  of  ne  exeat  ^^f^^ 

mi  1  •        .  11         •  judgment. 

regno.     They  apply  to  every  smt — in  tort  as  well  as  in  contract — 

'  See  Crawshay  v.  Thornton,  2  My.  &  Cr.  i,  19. 
'  e.g.  a  wharfinger. 
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Attach- 
ment 
before 
judgment. 


except  suits  for  the  possession  of  immoveable  property,  and  they 
enable  the  Court,  on  the  application  of  the  plaintiff,  to  arrest  the 
defendant  and  compel  him  to  give  security  for  appearing  to  answer 
any  decree  that  may  be  passed  against  him.  A  similar  power  is 
given  by  the  Companies  Act  (VI  of  1882,  sec.  164)  when  a  con- 
tributory is  about  to  abscond  or  to  remove  or  conceal  property. 

Sections  483-490  enable  the  Court  on  the  application  of  the 
plaintiff  to  require  the  defendant  to  give  security  to  satisfy  the 
decree,  and,  in  default,  to  have  his  property  attached.  Provision 
is  made  (sec.  491)  for  compensating  the  defendant  for  an  improper 
arrest  or  attachment. 


Injunctions  and  Interlocutory  Orders. 

The  sections  on  injunctions  (492-497)  deal  only  with  temporary, 
or,  as  they  are  sometimes  called,  provisional  injunctions.  The 
subject  of  perpetual  injunctions  is  treated  in  the  Specific  Eelief 
Temporary  Act,  secs.  32-57^.  A  temporary  injunction  may  be  granted  in 
injunction,  three  cases:  (i)  where  any  property  in  litigation  is  in  danger  of 
being  wasted,  damaged  or  alienated  by  any  party  to  the  suit,  or 
wrongfully  sold  in  execution  of  a  decree ;  (2)  where  the  defendant 
threatens  or  is  about  to  remove  or  dispose  of  his  property  with 
intent  to  defraud  his  creditors;  and  (3)  where  the  plaintiff  sues  to 
restrain  the  defendant  from  committing  a  breach  of  contract  or  other 
injury  (secs.  492,  493).  The  imprisonment  by  which  injunctions 
under  this  chapter  are  enforced  cannot  exceed  six  months  (sec.  493). 
In  all  cases  except  those  of  great  urgency,  the  Court  must  before 
granting  an  injunction  cause  the  application  for  it  to  be  notified 
to  the  opposite  party  (sec.  494).  Where  an  injunction  has  been 
issued  on  insufficient  grounds,  compensation  not  exceeding  rs.  lobo 
may  be  given  to  the  defendant  (sec.  497). 

An  interlocutory  order  may  be  made  to  sell  perishable  articles, 
and  for  the  detention,  preservation  or  inspection  of  any  property 
the  subject  of  a  suit.  For  these  purposes  the  Court  may  permit 
the  entry  on  or  into  any  land  or  building  in  possession  of  any 
party  to  the  suit,  the  taking  of  samples,  and  the  trial  of  experiments. 
The  sections  (498-500)  on  this  subject  correspond  with  the  English 
Order  xxxii.  rules  2,  3  and  4. 

Beceivers. 

Chapter  XXXVI  provides  for  the  appointment  of  a  receiver  when- 
ever the  Court  thinks  it  necessary  for  the  realisation,  preservation. 


Inter- 

locutoiy 

orders. 


'  See  Vol.  I.  of  this  work,  pp.  937,  983-990. 
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or  better  custody  or  mauageraent  of  any  property  in  litigagation 
or  under  attachment^.  The  Court  commits  the  property  to  the 
receiver's  custody  or  management  if  necessary,  and  removes  the 
person  in  possession  of  such  property.  But  it  would  seem  that 
the  receiver  has  title  even  before  the  security  is  perfected  ^.  The 
receiver  gives  such  security  as  the  Court  thinks  fit,  passes  his 
accounts,  pays  the  balance  due  from  him,  and  is  responsible  for 
any  loss  occasioned  to  the  property  by  his  wilful  default  or  gross 
negligence.  In  exercising  these  powers  where  the  applicant  is  a 
creditor,  the  Court  should  have  regard  to  the  amount  of  the  debt 
claimed  by  him,  to  the  amount  which  may  probably  be  obtained  by 
the  receiver,  and  to  the  probable  costs  of  his  appointment  (Order 
1.  r.  15  a).  The  jurisdiction  under  this  chapter  requires  much 
judgment,  in  its  exercise,  and  is  therefore  confined  to  High 
Courts  and  District  Courts.  The  lower  Courts,  moreover, 
have  not  a  sufficient  field  open  to  them  for  selecting  proper 
receivers. 

The  appointment  of  a  receiver  may  be  made  at  the  instance  of 
any  party,  and  the  defendant,  for  example,  need  not  bring  a  cross- 
suit  '. 

Paet  V.    Of  Special  Pboceedings. 

The  Code  then  deals  with  four  kinds  of  special  proceedings  not 
of  the  nature  of  regular  suits.  These  proceedings  are  :  reference 
to  arbitration ;  proceedings  on  agx*eement  of  parties ;  summary 
procedure  on  negotiable  instruments ;  and  suits  relating  to  public 
charities. 

The  provisions  of  the  Code  as  to  reference  to  arbitration  (sees.  Reference 
506-5  2  6)  are  ultimately  founded  on  the  Common  Law  Procedure  Act,  *?  arbitra- 
1854,  sees,  3—10,  which,  however,  deals  with  compulsory  references. 
The  Code  here  provides  for  the  case  in  which  the  parties  to  a  suit 
desire  that  any  matter  in  difference  between  them  in  the  suit  be 
referred  for  arbitration.  They  apply  in  writing  for  an  order  of 
reference.  They  nominate  the  arbitrator,  or  if  they  cannot  agree 
with  respect  to  the  nomination,  or  the  person  named  refuses  to 
act,  the  Court  nominates  (sec.  507).     The  Court  makes  an  order 

*  As  to  the  appointment  of  a  re-  panics  Act,  VI  of  1882,  sec.  141. 

ceiver    by    a     mortgagee,    see    Act  '■'  See  in  England,  Edwards  v.  Ed- 

XXVIII  of  1866,  sec.  6  (supra, Vol.  I.  wards,  2  Ch.  D.  291 :   Ex  p.  Enant, 

p.  817).     That  a  receiver  cannot  be  13  Ch.  D.  252. 

appointed  for  property  in  the  hands  '  See  in  England,  Sargant  v.  Bead, 

of  an  official  liquidator,  see  the  Com-  i  Ch.  D.  600. 
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of  reference,  specifying  a  time  for  delivering  the  award,  and, 
when  there  are  two  or  more  arbitrators,  providing,  by  appoint- 
ment of  an  umpire  or  otherwise,  for  difference  of  opinion  among 
them  (sec.  509).  The  Court  issues  the  same  process  to  the  parties 
and  witnesses  whom  the  arbitrators  desire  to  examine  as  it  may 
issue  in  suits  tried  before  it  (sec.  5 1 3.)  The  arbitrators  may  state  a 
special  case  (sec.  517.)  The  Court  may  correct  the  award  in  certain 
cases  (sec.  5 1 8).  It  may  also  remit  awards  for  reconsideration  (sec. 
520),  and  an  award  remitted  becomes  void  if  the  arbitrators  refuse 
to  reconsider  it.  But  no  award  can  be  set  aside  except  where  the 
arbitrator  or  either  party  has  been  guilty  of  certain  misconduct, 
or  the  award  has  been  made  after  the  Court  has  superseded  the 
arbitration  (sec.  522).  If  the  Court  sees  no  cause  to  remit  the 
award  and  there  is  no  application  to  set  it  aside,  the  Court  gives 
judgment  accordingly,  and  thereupon  follows  a  decree,  from  which 
no  appeal  lies  except  in  so  far  as  it  is  in  excess  of,  or  not  in  ac- 
cordance with,  the  award  (sec.  522).  The  object  of  this  is  to  give 
finality  to  proceedings  in  arbitration '. 

The  Code  also  provides  for  filing  in  Court  agreements  to  refer  to 
arbitration  (sees.  523,  524)  and  awards  made  in  matters  referred  to 
arbitration  without  the  intervention  of  a  Court  (sec.  524).  Compare 
the  English  rules  as  to  making  a  voluntary  submission  to  arbitra- 
tion a  rule  of  one  of  the  superior  Courts,  3  &  4  Wm.  IV.  c.  42,  s. 
29,  and  17  &  18  Vic.  c.  125,  s.  17. 

The  Indian  Courts  have  power  to^make  orders  of  reference  also 
in  suits  relating  to  religious  endowments'^  and  in  suits  against 
Dekkhan  agriculturists '. 

Persons  claiming  to  be  interested  in  the  decision  of  any  question 
of  fact  or  of  law  may  enter  into  an  agreement  in  writing  stating 
the  question  in  the  form  of  a  case  for  opinion,  and  providing  tliat 
upon  the  finding  of  the  Court  thereon,  certain  money  shall  be  paid 
or  property  delivered  by  -one  of  them  to  the  other,  or  that  one  or 
more  of  them  shall  do  or  refrain  from  doing  some  other  specified 
act  (sec.  527).  The  agreement  is  filed  as  a  suit  in  the  Court  of 
the  lowest  grade  having  jurisdiction  in  the  matter  to  which  it 
relates ;  and  the  case  is  heard  and  disposed  of  as  a  suit  (sees. 
529-531). 

These  provisions  correspond  with  the  English  rules  as  to  stating 
questions  of  law  in  the  form  of  a  special  case  (Order  xxxiv.  rr. 
1-8).     But  the  Code  provides  for  stating  questions  of  fact  as  well 


1  4  All.  286,  per  Straight  J.  »  Act  XX  of  1863,  sec.  r6. 

»  Act  XVII  of  1879,  sec.  15. 
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as  of  law.  On  the  other  hand,  the  Code  does  not  enable  a  Judge 
to  raise  a  question  of  law  by  special  case  or  otherwise  without  con- 
sent, and  there  is  no  provision  (such  as  is  contained  in  the  English 
rule  4)  as  to  special  cases  in  matters  to  which  a  married  woman, 
minor,  or  person  of  unsound  mind  is  a  party. 

Chapter  XXXIX  provides  a  summary  procedure  on  negotiable  Summary 

instruments  unless  the  defendant  shows  a  defence  on  the  merits  Procedure 

on  nego- 
within  a  specified  time.     It  applied  in  the  first  instance  only  to  the  tiable  in- 
High  Courts  and  Courts  of  Small  Causes  in  the  three  Presidency-  struments. 
towns,  and  to  the  Courts  of  the  Recorder  of  Rangoon  and  the 
Judge  of  Karachi.    But  it  may  be  extended  by  the  Local  Government 
to  any  other  Court  having  ordinary  original  civil  jurisdiction,  and  it 
has  been  so  extended  in  the  Madras  Presidency,  to  all  the  District 
Munsifs'   Courts,  and  in   Burma,  to  the  Courts  of  the  Judge  of 
Maulmain,  and  the  Deputy  Commissioner  of  Akyab.    It  corresponds 
with  i8  &  19  Vic.  c.  67,  which  Sir  Henry  Maine  had  introduced 
into  India  as  Act  V  of  1866.     In  accordance  with  a  decision  of 
Bramwell  B.  on  the  English  statute,  the  Code  here  declares  that  the 
defendant  need  not  pay  into  court  the  sum  mentioned  in  the  sum- 
mons unless  his  defence  is  not  prima  facie  sustainable,  or  there  is 
reasonable  doubt  as  to  its  good  faith. 

Suits  under  this  chapter  must  be  brought  within  six  months 
from  the  time  the  instrument  sued  on  becomes  due  and  pay- 
able \ 

The  principle  embodied  in  18  &  19  Vic.  c.  67  has  recently 
been  extended  ^  in  England  to  actions  for  the  recovery  of  land  by 
landlords  against  tenants  holding  over  or  persons  claiming  under 
such  tenants ;  and  it  seems  worthy  of  consideration  whether  there 
should  not  be  a  similar  extension  in  India,  so  far  as  regards  the 
houses,  gardens,  mines  and  quarries  to  which  the  Transfer  of 
Property  Act,  chap,  v,  applies. 

Chapter  XL  deals  with  suits  relating  to  trusts  created  for  Public 
public  charitable  or  religious  purposes.  The  Supreme  Courts  cnantiei. 
in  the  Presidency-towns  had  an  equitable  jurisdiction  over 
charities,  and  under  53  Geo.  Ill,  c.  155,  s.  iii,  the  Advocate 
General  had  the  right  to  appear  and  represent  the  Crown  in 
informations  for  the  administration  of  charitable  funds '.  This 
jurisdiction  the  present  High  Courts  inherited.  But  the  pro- 
vincial Courts  had  no  such  jurisdiction.  The  Code  here  pro- 
vides that  in  case  of  breach  of  trust  for  a  public  charitable  or 

^  See  the  Limitation  Act,  in&a,  Sohed.  II,  art.  5. 
"  See  Order  xiv.  r.  i.  '  See  4  Moore,  I.  A.  190. 
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religious  purpose,  or  whenever  the  direction  of  the  Court  is  deemed 
necessary  for  the  administration  of  such  a  trust,  the  Advocate 
General  or  two  or  more  persons  directly  interested  in  the  trust 
may  sue,  either  in  the  High  Court  or  the  District  Court,  for  a  decree 
appointing  new  trustees  and  otherwise  dealing  with  the  administra- 
tion of  the  trust. 

To  a  suit  under  this  chapter  by  private  beneficiaries  the  Code 
requires  the  consent  of  the  Advocate  General  or  (outside  the  Presi- 
dency-towns) the  Collector,  or  such  officer  as  the  Local  Government 
appoints  in  this  behalf. 

Paet  VI.   Or  Appeals. 

The  first  five  Parts  of  the  Code  deal,  as  we  have  seen,  with  suits 
and  other  proceedings  in  a  Court  of  first  instance.  But  the  un- 
successful party  may  be  (and  in  India,  as  a  rule,  is)  dissatisfied  with 
the  decision  of  that  Court.  In  such  case  he  generally  has  the  right 
to  appeal  to  a  superior  tribunal.  If,  then,  he  exercises  that  right, 
and  either  party  is  dissatisfied  with  the  decision  of  the  appellate 
Court,  he  may,  as  a  rule,  have  a  second  appeal  to  the  High  Court. 
Lastly,  from  the  decision  of  the  High  Court  on  this  second  appeal 
there  may,  in  certain  cases,  be  an  appeal  to  the  Queen  in  Council. 

Part  VI  accordingly  contains  five  chapters  dealing  with  the 
following  closes  of  appeals :  appeals  from  original  decrees  (sees. 
540—583)  ;  appeals  from  appellate  decrees,  otherwise  called  second 
appeals  (sees.  584-587);  appeals  from  orders  (sees.  588-591); 
pauper  appeals  (sees.  592,  593) ;  and,  lastly,  appeals  to  the  Queen 
in  Council  (sees.  594-616). 

Appeals  from  Original  Decrees. 

The  Code  here  begins  by  declaring  that  appeals  shall  lie  fi'om 
all  decrees  (as  defined  in  sec.  2)  of  the  Courts  of  first  instance, 
unless  when  such  appeals  are  expressly  barred  by  the  Code  itself* 
or  some  other  law,  such,  for  example,  as  the  Limitation  Act  ^,  and 
the  Acts  relating  respectively  to  Courts  of  Small  Causes  ',  to  sum- 
mary suits  for  possession  of  immoveable  property  *,  to  the  trial  of 
claims  for  waste  lands '.     The  procedure  on  appeal  is  of  extreme 

*  See  sees.  283,  332,  629.  also  the  bare  in  Act  XXI  of  1866 
'  Act    XV   of    1877,   sec.   4,   and       (Native    Converts'    Marriages),   sec. 

Sched.  II,  Nos.  151,  152,  153,  156.  29:    Act    XV    of    1872    (Christian 

*  Act  XV  of  1882,  sees.  37,  39:  Marriages),  sec.  46  ;  and  Uie  following 
Act  IX  of  1887,  sec.  27.  local  enactments:  Act  XVII  of  1879 

*  Act  I  of  1871,  sec.  9  ;  see  Vol.  I.  (Dekkhan  Agriculturists),  sec.  33: 
of  this  work,  pp.  948-949.  Bengal  Act  VII   of   1876,   sec.  62: 

*  Act  XXIII  of  1863,  sec.  14.    See  Mad.  Reg.  XIV  of  1816,  sec.  5. 
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simplicity.     The  appellant  presents  a  memorandum,  accompanied 

by  a  copy  of  the  decree  appealed  against.     The  Code  lays  down 

rules  as  to  the  form  and  contents  of  this  memorandum  (sec.  541), 

and  forbids  the  appellant  to  urge,  without  the  leave  of  the  Court, 

any  ground  of  objection  not  set  forth  therein  (sec.  542).     To  stop 

the    practice  of  presenting  appeals    merely    for   the    purpose    of 

delaying  execution,   the  Code  declares   (sec.  545)  that  execution 

of  a  decree  is  not  stayed  by  reason  only  of  its  having  been  appealed  ; 

but  the  appellate  Court  may  stay  execution  when  substantial  loss 

may  otherwise    result  to   the    appellant,    and  he  applies  without 

unreasonable  delay  and  gives  security  for  performing  such  decree 

as  may  ultimately  be  binding  on  him.     Sections  548-570  prescribe 

the    procedure   after   the   appellant's   memorandum   is   admitted. 

The  Code  is  so  framed  as  to  enable  the  parties  to  conduct  their 

own  business  at  the  expense  of  as  little  personal  inconvenience 

as  possible.     It  is  necessary,  therefore,  that  they  should  have  due 

warning  when  the   Court  is  able  to  proceed  with  the  hearing  of 

the  cause.    To  afford  them  reasonable  time  for  pieparation  and  for 

instructing  their  professional  agents  if  they  choose  to  employ  any, 

a  day  is  fixed  for  hearing  the  appeal,  so  as  to  allow  the  respondent 

sufficient  time  to  appear   and   answer  (sec.  552),  and   notice  of 

the  day  so  fixed  must  be  published  and  served  on  him  (sec.  553). 

If  a  party  neglects  to  appear  on  the  day  so  fixed,  the  consequence 

is  judgment  by  default  in  the  case  of  the  appellant,  and  proceeding 

ex  2)arte  in  the  case  of  the  respondent  (sec.  556).     This  is  as  near 

an  approach  to  the   practice   in   original   suits   as   the   different 

nature  of  an  appeal  admits  of.     Sections  571-578  contain  rules  Judgment 

as  to  the  judgment  in  appeal.      In  order  that  the  litigants  may  *°  app«»l- 

understand  the  grounds  of  the  decision,  and  exercise,  if  they  see 

fit,  the  right  of  second  appeal^,  section  574  requires  the  judgment 

to  state   the  points   for   determination,   the   decision   thereupon, 

the   reasons   for   the   decision,   and,   when    the    decree    appealed 

against  is  reversed,  the  relief  to  which  the  appellant  is   entitled. 

This  last  provision  was  suggested  by  Sir  B.  Peacock's  ruling  in 

Bell  V.  Gurudas  Roy,  i  Ben.  A.  C.  50. 

When  the  appeal  is  heard  by  two  judges  who  differ  in  opinion  Difference 
on  a  point  of  law,  the  appeal  may  be  referred  to  one  or  more  of  the  *^*0P''^''*°- 
other  judges  of  the  same  Court,  and  is  decided  according  to  the 
majority  (if  any)  of  all  the  judges  who  have  heard  the  appeal, 
including  those  who  first  heard  it.  Where  there  is  no  such 
majority  which  concurs  in  a  judgment  varying  or  reversing  the 
decree  appealed  against, such  decree  is  affirmed  (sec.  57  5).  No  decree 
*  10  Cal.  935,  per  Field  J. 

VOL.  II.  F  f 
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can  be  reversed  or  substantially  varied  in  appeal,  on  account  of  any 
error,  defect  or  irregularity  not  affecting  the  merits  of  the  case  or  the 
jurisdiction  of  the  Court  (sec.  578).  This  provision,  which  resembles 
that  in  the  Code  of  Criminal  Procedure,  section  537,  has  lately  been 
modified  by  sec.  11  of  the  Suits  Valuation  Act,  VII  of  1887  \ 

The  decree  in  appeal  is  then  dealt  with  (sees.  579-583).  A 
decree  of  affirmance  should  contain,  in  addition  to  the  particulars 
mentioned  in  section  579,  so  much  of  the  decree  below  as  it  is  in- 
tended to  supersede,  and  thus  avoid  the  necessity  of  a  reference  to  the 
superseded  decree  ^. 

Second  Ajyjyeals. 

The  Code  then  treats  of  second  appeals',  i.e.  appeals  to  the  High 
Court  from  appellate  decrees  by  subordinate  Courts.  Such  appeals 
lie  on  the  following  grounds  and  no  others  (sees.  584,  585): — 

(a)  the  decision  being  contrary  to  some  specified  law — i.e.  legis- 
lative enactment — or  usage  having  the  force  of  law — i.  e.  the 
common  or  customary  law  of  the  country  or  community  *  : 

(6)  the  decision  having  failed  to  determine  some  material  issue 
of  law  or  usage  having  the  force  of  law  : 

(c)  a  substantial  error  or  defect  in  the  prescribed  procedure, 
which  may  possibly  have  produced  error  or  defect  in  the  decision 
of  the  case  on  its  merits. 

In  order  to  cause  finality  in  petty  litigation  relating  to  moveable 
property,  the  Code  then  provides  that  no  second  appeal  lies  in  any 
suit  of  the  nature  cognisable  in  Courts  of  Small  Causes  (as  to  which 
see  Act  IX  of  1887,  sec.  15),  when  the  amount  or  value  of  the  sub- 
ject-matter of  the  original  suit  does  not  exceed  rs.  500  (sec.  586). 
Ajypeala  from  Orders. 

The  next  chapter  (XLIII)  enumerates  the  orders  under  the  Code 

from  which  alone  appeals  lie.     All  orders  based  on  such  appeals 

are  final.     An  appeal  is  allowed  (sec.  588,  cl.  29)  from  any  order 

inflicting  a  penalty  on  account  of  a  contempt  committed  in  the  face 

of  the  Court,  even  though  the  person  affected  by  the  order  is  not  a 

party  to  the  suit. 

Pauper  Appeals. 

Pauper  appeals  are  dealt  with  by  Chapter  XLIV.  Applications 
for  permission  to  appeal  as  a  pauper  will  be  rejected  unless  the 
Court  on  perusing  the  judgment  and  the  decree  appealed  against 
sees  reason  to  think  the  latter  '  contrary  to  law  or  to  some  usage 
having  the  force  of  law  *,'  or  is  otherwise  erroneous  or  unjust. 

^  See  infra,  next  after  the  Court  appeals'   and  'special    appeals'    are 

Fees  Act.  discarded. 

=*  14  Moo.  I.  A.  492.  *  7  All.  653,  per  Petheram  C.J. 
'  The  old  misleading  terms '  regular 
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A2)pedls  to  the  Queen  in  Council. 

The  next  chapter  (XLV)  deals  with  appeals  to  the  Queen  in  Appeals  to 
Council,  that  is  to  say,  the  Judicial  Committee  of  the  Privy  Council,  t^e  Queen 
to  whom,  in  causes  of  a  certain  amount,  there  is  an  appeal  in  the 
last  resort  from  the  sentences  of  the  Courts  of  British  India,  and 
of  all  the  other  dependencies  and  colonies  of  the  realm  ^. 

This  chapter  reproduces  the  provisions  of  Act  VI  of  1874, 
which  had  been,  as  a  Bill,  submitted  to,  and  approved  by,  the  Judi- 
cial Committee,  and  which  was  repealed  and  re-enacted  by  the  Code 
of  1877.    It  declares  that  an  appeal  lies  to  the  Queen  in  Council — 

(a)  from  any  final  decree  passed  on  appeal  by  any  Court  of 
final  appellate  jurisdiction ; 

(6)  from  any  final  decree  passed  by  a  High  Court  in  the  exercise 
of  original  civil  jurisdiction  ;  and 

(c)  from  any  other  decree  where  the  case  is  certified  to  be  a  fit 
one  for  appeal  (sec.  596). 

But  this  declaration  is  subject  to  any  rules  that  may  from  time 
to  time  be  made  by  the  Judicial  Committee,  and  also  to  the  follow- 
ing provisions : — 

1.  In  each  of  the  cases  mentioned  in  clauses  (a)  and  (b)  the 
amount  or  value  of  the  subject-matter  of  the  suit  in  the  Court  of 
first  instance,  and  the  amount  or  value  of  the  matter  in  dispute  on 
appeal  to  the  Queen  in  Council,  must  be  at  least  rs.  1 0,000,  or 
the  decree  must  involve,  directly  or  indirectly,  some  claim  or 
question  to  or  respecting  property  of  like  amount  or  value  ^. 

2.  Wliere  the  decree  affirms  the  decision  of  the  Court  immediately 
below  the  Court  which  passed  it,  the  appeal  must  involve  some  sub- 
stantial question  of  law. 

3.  No  appeal  lies  to  the  Queen  in  Council  (i)  from  the 
judgment  of  a  chartered  High  Court  where  an  ai)peal  from  such 
judgment  can  be  preferred  to  a  Division  Bench,  (2)  from  a  decree 
in  a  suit  of  the  nature  cognisable  in  Courts  of  Small  Causes  when 
the  amount  or  value  of  the  subject-matter  of  the  original  suit  does 
not  exceed  rs.  500. 

The  rest  of  the  chapter  contains  rules  as  to  the  application  for 
certificate  as  to  value  or  fitness ;  the  security  and  deposit  required 

'  See  3  &  4  Wm.  IV.  c.  41.     The  alty  Courts,  see  30  &  31  "Vic.  0.  45, 

statutory  provisions  relating  specially  sec.  18. 

to  Indian  appeals  are  13  Geo.  III.  c.  ^  Before  Act  VI  of  1874  was  passed 

63,   sec.   18:    37   Geo.    III.    c.    142,  it  was  doubtful  whether  a  person  hav- 

sec.  16 ;  3  &  4  Wm.  IV.  c.  41,  sees.  ing  an  appealable  claim  for  less  than 

23,  24;    8  &  9  Vic.  c.  30;    and  24  rs.  10,000  might  not  add  the  costs  of 

&  25  Vic.  c.  104,  sees.  8  and  II.     As  suit  so  asto  bring  itwithin  the  amount, 

to  appeals  from  Indian  Vice-Admir-  and  so  get  the  appeal  as  of  right. 

F  f  3 
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on  granting  such  certificate;  the  procedure  on  admitting  the  appeal ; 
the  powers,  pending  the  appeal,  of  the  Court  whose  decree  is  ap- 
pealed from  (sec.  608),  and  the  procedure  to  enforce  the  orders  of 
the  Judicial  Committee  (sec.  610).  Of  these  rules,  the  most  im- 
portant are  contained  in  sec.  608,  under  which  the  stay  of  execution 
pending  an  appeal  is  the  exception  and  not  the  rule.  The  object 
of  this  is  to  stop  appeals  presented  merely  for  the  purpose  of  de- 
laying execution. 

The  Code  expressly  excludes  from  this  chapter  matters  of 
criminal,  admiralty  or  vice-admiralty  jurisdiction,  and  appeals  from 
orders  of  prize-courts  *.  It  is  silent  as  to  appeals  to  the  Judicial 
Committee  in  forma  paujyeris.  It  seems  that,  though  the  Courts 
in  India  admit  such  appeals,  the  appellant  should  make  a  special 
application  to  Her  Majesty  in  Council  for  leave  to  prosecute  his 
appeal  as  a  pauper  ^ 

The  period  of  limitation  prescribed  for  the  admission  of  an  appeal 
to  Her  Majesty  in  Council  is  six  months  from  the  date  of  the  de- 
cree appealed  against ;  and  every  application  to  enforce  an  order  of 
Her  Majesty  in  Council  must  be  made  within  twelve  years  from 
the  time  when  a  present  right  to  enforce  it  accrues  to  some  person 
capable  of  releasing  the  right. 

We  may  conclude  this  subject  by  stating  some  of  the  principles 
on  which  the  Judicial  Committee  has  on  various  occasions  declared 
Committee  that  it  deals  with  Indian  appeals : — - 
'^^'  (a)  Where  a  compromise  has  been  sanctioned,  it  is  '  extremely 

reluctant  to  interfere  with  the  discretion  of  the  Courts  in  India,* 
when  two  Courts  there  have  arrived  at  the  same  conclusion,  unless 
it  can  be  shown  that  those  Courts  have  acted  upon  an  erroneous 
principle  (13  Moore,  I.  A.  34). 

(6)  Upon  a  boundary  question,  it  is  'extremely  reluctant  to  re- 
verse the  judgment  of  an  Indian  Court'  unless  the  Committee 
is  clearly  satisfied  that  such  judgment  was  wrong  (13  Moore, 
I.  A.  68  ;  but  see  ibid.,  181). 

(c)  The  Committee  will  '  never  disturb  the  concurrent  decision  of 
both  Courts  below  upon  a  question  of  fact,  unless  it  very  clearly 
appears  that  there  has  been  some  miscarriage  of  justice,  some  mis- 
trial, or  that  the  conclusion  is  very  plainly  erroneous'  (13  Moore,  I. 
A.  82).  But  this  rule  does  not  apply  where  those  Courts  have 
never  dealt  with  the  real  question  raised  by  the  issues  and  have 
drawn  wrong  inferences  from  the  evidence  (13  Moore,  I.  A.  232, 
244:  and  see  12  ibid.  145). 

*  That  there  is  no  appeal  from  the  the  Army  of  the  Deccan,  2  Knapp.  103. 
decision  of  the  Lords  of  the  Treasury  *  See  4  Moore,  I.  A.  114,  1 36,  and 

as  to  Indian  prize-money,  see  Case  of      Macpherson,  Practice,  p.  246. 
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(d)  Where  an  award  has  been  made  on  an  agreement  to  submit 
to  arbitration  a  boundary  dispiite,  their  lordships 'look  to  the  broad 
principles  of  justice  and  equity,'  and,  whilst  they  are  always  willing 
to  pay  due  deference  to  the  Regulations,  they  discourage  'mere 
technical  objections  which  affect  not  the  merits  of  the  case'  and 
the  invention  of  new  grounds  of  dispute  which  have  occurred  in 
the  course  of  the  litigation  (7  Moore,  I.  A.  474-5). 

(e)  The  judgment  of  a  Judge  of  the  High  Court  on  the  original 
side  is  equivalent  at  least  to  '  the  verdict  of  a  jury,  to  which  the 
Judge  who  tries  the  case  makes  no  objection '  (6  Moore,  I.  A.  50). 

(/)  Their  lordships  will  not  entertain  a  purely  technical  objec- 
tion to  a  party's  right  of  action  which  was  not  taken  in  the  Court 
below  (5  Moore,  I.  A.  i,  26,  per  Lord  Brougham:  3  Moore,  I.  A. 
229 :  and  see  L.  R.,  4  App.  Ca.  413,  that  they  will  not  entertain 
any  grounds  of  appeal  not  so  taken). 

{g)  "Where  some  evidence  has  been  wrongly  admitted,  their 
lordships,  who  are  judges  of  the  fact,  will  consider  'whether 
throwing  aside  the  evidence  which  ought  not  to  have  been  ad- 
mitted, there  still  remains  sufficient  evidence  to  support  the 
decrees'  (4  Ben.  499,  and  see  9  Ben.  371). 

(h)  No  appeal  against  a  decree  merely  as  to  costs  would  be 
allowed  (i  Moore,  I.  A.  479). 

To  these  we  may  probably  add  that  where  the  sum  involved 
is  below  the  appealable  amount,  their  lordships  will  give  special 
leave  to  appeal,  on  the  ground  that  the  construction  of  an  Indian 
Act  affecting  the  interests  of  a  large  class  of  persons  is  involved. 
See  Brown  v.  McLaughan,  L.  R.,  3  P.  C.  458,  a  case  from  South 
Australia,  where  the  appeal  was  limited  to  the  construction  of  the 
colonial  statute. 

Part  VII.    Refekence  and  Revision. 

This  Part  consists  of  a  single  chapter  dealing  with  the  reference 
of  doubtful  questions  to,  and  the  revision  of  non-appealable  cases 
by,  the  High  Court  (sees.  617-622). 

The  questions  which  may  be  referred  are  questions  of  'law  or  Reference 
usage  having  the  force  of  law','  and  questions  as  to  the  construction  tj^^g^jQ 
of  documents  when  such  construction  may  affect  the  merits.     Tlie  High 
Court  trying  any  suit  or  appeal  in  which  the  decree  is  final,  i.e.  ^o"^- 
which  cannot  come  before  the  High  Court  on  appeal,  may,  either 
of  its  own  motion  or  on  the  application  of  any  of  the  parties,  draw 
up  a  statement  of  the  facts  and  the  question,  and  refer  such  state- 
ment, with  its  own  opinion  on  the  point,  for  the  decision  of  the 
High  Court.     It  may  then  pass  a  decree  contingent  upon  such 
*  See  above,  p.  434. 
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decision.  The  High  Court  hears  the  parties,  decides  the  point, 
and  sends  a  copy  of  its  decision  to  the  referring  Court  (sec.  619). 
The  Eegistrar  of  a  Small  Cause  Court  may  in  like  manner  state 
cases  for  the  opinion  of  the  Judge  (sec.  646). 

The  section  (622)  as  to  revision  empowers  the  High  Court  to 
call  for  the  records  of  non-appealable  cases  ^  where  the  lower  Court 
appears  (a)  to  have  exercised  a  jurisdiction  not  vested  in  it  by 
law,  (6)  to  have  failed  to  exercise  such  jurisdiction,  or  (c)  to  have 
acted  in  the  execution  of  its  jurisdiction  illegally  or  with  material 
irregularity.  The  High  Court  may  then  pass  such  order  in  the 
case  as  it  thinks  fit,  reversing  or  modifying  the  decision  of  the 
subordinate  court.  This  brief  section,  like  its  prototype,  Act 
XXIII  of  186  r,  sec.  35,  has  given  rise  to  some  doubt  and  litigation, 
and  should  be  explained  or  illustrated  so  as  to  express  more  clearly 
the  intentions  of  the  legislature.  The  effect  of  lapse  of  time  ^  and 
of  acquiescence'  should  be  indicated,  and  in  the  first  line,  after 
'  may '  the  words  '  either  of  its  own  motion  or  on  the  application  of 
any  of  the  parties '  should  be  inserted. 

Part  VIII.    Eeview  of  Judgment. 

Sometimes,  after  a  decree  has  been  made,  new  and  important 
evidence  is  discovered,  or  some  mistake,  apparent  on  the  face  of 
the  record,  is  found  to  have  been  made.  In  such  case,  where  there 
is  no  appeal,  the  party  aggrieved  may  apply  for  a  review  of  judg- 
ment to  the  Court  which  passed  the  decree,  whether  that  Court  be 
a  Court  of  first  instance  or  a  Court  of  appeal. 

Part  VIII  consists  of  a  single  chapter  dealing  with  this  subject, 
the  persons  who  may  apply  for  a  review,  and  the  Judge  to  whom 
such  applications  may  be  made  (sees.  623—629).  If  the  applica- 
tion is  granted,  the  Court  rehears  the  whole  case  or  such  part  of  it 
Rehearing,  as  the  Court  thinks  fit  (sec.  630).  By  '  rehearing'  is  understood  a  re- 
arguing and  reconsideration  of  the  case,  after  receiving  the  additional 
evidence,  the  discovery  of  which  was  the  ground  of  admitting  the 
review  *.  A  new  trial  can  be  had,  in  civil  cases,  only  in  the  Presi- 
dency Courts  of  Small  Causes  :  see  Act  XV  of  1882,  sec.  37. 

Part  IX.     The  Chartered  High  Courts. 

This  Part  contains  the  special  rules  relating  to  the  chartered 
High  Courts,  that  is,  the  tribunals  established  in  the  Presidency- 
towns  and  at  Allahabad  under  the  24th  &  25th  Vic.  chap.  104. 

These  Courts  take  evidence  and  record  judgments  and  orders  ac- 
cording to  their  own  rules  (sec.  633).     They  may  order  their  decrees 

^  This  includes  cases  in  Courts  of      col.  2  :   15  Suth.  Civ.  R.  518,  col.  2. 
Small  Causes.  ^  10  Suth.  Civ.  K.  6. 

'  See    6  Suth.  Misc.  Rulings,   96,  *  Field,  Evidence,  726. 
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made  in  exercise  of  their  ordinary  original  civil  jurisdiction  to  be 
executed  before  the  costs  are  taxed  (sec.  634).  The  portions  of 
the  Code  specified  in  section  638,  para,  i,  do  not  apply  to  the  High 
Court  in  the  exercise  of  that  jurisdiction ;  and  section  579,  as  to  the 
contents  and  signature  of  the  decree,  does  not  apply  on  the  appellate 
side.  Non-judicial  and  quasi-judicial  acts  may  be  done  by  the 
registrar  (sec.  637). 

Nothing  in  the  Code  extends  or  applies  to  any  Judge  of  a  High 
Court  in  the  exercise  of  jurisdiction  as  an  insolvent  Court. 

Pabt  X.  Miscellaneous. 
The  tenth  and  last  Part  of  the  Code  deals  with  various  mis- 
cellaneous matters  which  could  not  conveniently  be  treated  in  any 
of  the  foregoing  divisions.  It  deals  with  the  exemption  from 
personal  appearance  (sees.  640,  641),  and  arrest  under  civil 
process  (sec.  642);  it  provides  a  procedure  in  case  of  certain 
offences  relating  to  public  justice  when  committed  in  a  civil  Court 
(sec.  643)  ;  it  requires  the  forms  contained  in  the  fourth  schedule 
to  be  used  for  their  respective  purposes  (sec.  644) ;  it  provides  for 
the  language  of  subordinate  Courts  (sec.  645);  and  sec.  648  provides 
a  procedure  for  arresting  a  person  or  attaching  property  outside  the 
local  limits  of  the  jurisdiction  of  the  Court  desiring  the  arrest  or 
attachment.  A  copy  of  its  warrant  or  order  is  sent  to  the  proper 
District  Court  with  the  probable  amount  of  the  costs  of  the  arrest  or 
attachment,  and  the  District  Court  then  takes  the  necessary  steps. 
A  similar  provision  is  contained  in  the  Code  of  Criminal  Procedure. 

Schedules. 
The  Code  concludes  with  four  schedules.  The  first  enumerates 
the  enactments  repealed ;  the  second  shows  what  chapters  and 
sections  of  the  Code  extend  to  provincial  Courts  of  Small  Causes ; 
the  third  saves  certain  provisions  contained  in  six  Bombay 
enactments  ;  and  the  fourth  contains  180  forms — plaints  («)  for 
breach  of  contract ;  (6)  for  damages  upon  wrongs ;  (c)  in  suits  for 
special  relief,  forms  of  summonses,  registers  of  suits,  memoranda, 
decrees,  orders,  notices,  warrants,  certificates,  commissions,  injunc- 
tions, bonds,  etc.,  etc.  Some  of  these  were  drawn  by  the  writer : 
others  were  taken  (with  some  changes)  from  the  schedule  to  the 
County  Court  Orders  in  Equity  (framed  under  28  &  29  Vice.  99), 
and  from  the  volume  of  forms  published  by  the  commissioners  ap-» 
pointed  to  revise  the  New  York  Code  of  Civil  Procedure  ;  a  few  from 
Act  VIII  of  1859,  and  the  rest  were  drawn  by  Mr.  L.  D.  Broughton 
for  the  Court  of  the  Recorder  of  Rangoon,  and  had  stood  the  test 
of  practice. 


440 


THE    CODE    OF    CIVIL    PROCEDUEE. 


Suggested 
amend- 
ments. 


The  Code  received  the  assent  of  the  Governor-General  on  the 
17th  March,  1882,  and  came  into  force  on  the  ist  June  in  the 
same  year.  Since  then  it  has  on  the  whole  worked  satisfactorily ; 
and,  though  a  large  number  of  cases  appear  in  the  Indian  law 
reports  to  have  been  decided  on  its  provisions,  it  will  be  found  on 
examination  that  these  cases  rather  illustrate  its  obvious  meaning 
than  expose  its  undeniable  defects.  Small  portions  of  the  Code  have 
been  repealed  by  Act  XIV  of  1885,  Acts  IV  and  X  of  1886,  and  Act 
VIII  of  1887  :  section  622  has  been  modified  in  its  application 
to  the  Panjdb  (Act  XVIII  of  1884);  and  the  second  schedule  has 
been  altered  to  adapt  it  to  the  new  Provincial  Small  Cause  Courts 
Act,  IX  of  1 887.  But  during  the  last  five  years  no  amendments  have 
been  made.  On  a  recent  and  careful  perusal  of  the  Code  it  seems  to 
me  to  require  the  following  alterations  and  additions,  besides  the 
amendments  above  suggested  : — 

The  expression  *  cause  of  action '  should  be  defined,  and  used 
throughout  the  Code  in  strict  accordance  with  the  definition. 

The  question  as  to  whether  suits  can  be  brought  on  the  judgments 
of  Native  Courts  should  be  set  at  rest. 

The  Courts  should  be  expressly  empowered  to  stay  frivolous  or 
vexatious  suits. 

The  words  'debts'  and  'debt'  in  sees.  266  and  268  should  be 
defined  or  explained. 

In  section  32,  cl.  3,  after  '  consent '  the  words '  in  writing '  should 
be  inserted. 

Sections  53  and  in  should  be  amended  so  as  to  express  unmis- 
takeably  the  intention  of  the  legislature. 

The  commencement  of  the  proviso  to  section  74  should  be  made  to 
harmonise  with  the  wording  of  the  English  Order  ix.  r.  6. 

In  Chapter  XXIX  the  mode  of  enforcing  judgments  and  orders 
against  corporations  should  be  prescribed,  and  section  124  and  the 
second  Explanation  to  section  17  should  be  transferred  to  that 
chapter.  Provision  should  be  clearly  made  for  service  on  a  foreign 
corporation  which  has  no  place  of  business  in  British  India. 

Chapter  XXXI  should  expressly  provide  for  service  on  guardians 
ad  litem  of  minors  and  on  committees  of  lunatics. 

Lastly,  if  the  Government  of  India  decide  on  abolishing  imprison- 
ment for  debt  and  modifying  the  law  relating  to  suits  for  restitution 
of  conjugal  rights,  the  Code  will  have  to  be  changed  in  accordance 
with  such  decision. 
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ACT  No,  XIV  OF  1882, 


PASSED  BY   THE   GOVERNOR   GENERAL   OF 
INDIA  IN  COUNCIL. 

(Beceived  the  assent  of  the  Governor  General  on  the  17th  March,  1882.) 


An  Act  to  consolidate  and  amend  the  laws  relating  to 
the  Procedure  of  the  Courts  of  Civil  Judicature. 

Whereas  it  is  expedient  to  consolidate  and  amend  the  laws  Preamble, 
relating  to  the  procedure  of  the  Courts  of  Civil  Judicature ; 
It  is  hereby  enacted  as  follows  : — 

PRELIMINARY. 

1.  This  Act  may  be  cited  as  *  The  Code  of   Civil  Pro-  Short  title. 

cedure : ' 

and  it  shall  come  into  force  on  the  first  day  of  June,  1882.  Commence- 
This  section  and  section  3  extend  to  the  whole  of  British  ™®^*- 

India  ^.     The  other  sections  extend  to  the  whole  of  British  extent. 

India  except  the  Scheduled  Districts  as  defined  in  Act  No. 

XIV  of  18742. 

'  Act  I  of  1868,  sec.  2,  cl.  8,  infra,  impur,     Gosilp^ra     (excluding      the 

vol.  i.  p.  488.  Eastern  Dviirs),  Silhat,  and  Kilchiir 

^    The  '  other  sections '  have  since  (excluding  the  North  Kiichdr  Hills) 

been  extended  to  the  following  sched-  (ibid.  p.   218),    the   Jhinsf  Division 

uled  districts,  viz.  the  Provinces   of  (except  sees.  15,  19,  23,  24,  25  and 

Sind  and  Coorg  {Oazette  of  India,  652),  Pargana   Jaunsiir   Bawdr   and 

June  3,   1882,  Part  I,  p.  217),   the  the  scheduled  portion  of  the  Mirzapur 

Districts    of    Darjlling,    Jalpaigori,  District  \^ibid.  p.  217),  the  scheduled 

Hazaribagh,    LohiJrdaga,   Mdnbhiim,  Districts  of  the  Panjilb  (ibid.  p.  219) 

the  Pargana  of  Dh^lbhiim  in  Singh-  and  of  the  Central  Provinces,  except 

bhtim,    and    the    Mahstl    of    Angdl  so  much  as  authorises  the  sale  ofim- 

(»Jjd.  p.  218),  the  Districts  of  K^mrup,  moveable  property  in  execution  of  a 

Naugong,  Darrung,  Slbsilgar,  Lakh-  decree,  not  being  a  decree  directing 

VOL.  II.  H  h 
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Interpreta- 
tion-clause. 

'  chapter : ' 
'  district : ' 

'  District 
Court : ' 


'  pleader ; 


*  Govern- 
ment 
Pleader : 


'Col- 
lector : ' 

'  decree : 


2.  In  this  Act^  unless  there  be  something  repugnant  in  the 
subject  or  context — 

*  chapter '  means  a  chapter  of  this  Code  : 

'district^  means  the  local  limits  of  the  jurisdiction  of  a 
principal  Civil  Court  of  original  jurisdiction  (hereinafter 
called  a  '  District  Court '),  and  includes  the  local  limits  of  the 
ordinary  original  civil  jurisdiction  of  a  High  Court  ^ :  every 
Court  of  a  grade  inferior  to  that  of  a  District  Court  and 
every  Court  of  Small  Causes  shall,  for  the  purposes  of  this 
Code,  be  deemed  to  be  subordinate  to  the  High  Court  and  the 
District  Court : 

'  pleader '  means  every  person  entitled  to  appear  and  plead 
for  another  in  Court  ^,  and  includes  an  advocate  ^,  a  vakil  ^, 
and  an  attorney^  of  a  High  Court : 

'Government  Pleader^  includes  also  any  officer  appointed 
by  the  Local  Government  to  perform  all  or  any  of  the  func- 
tions expressly  imposed  by  this  Code "  on  the  Government 
Pleader  "^ : 

'  Collector '  means  every  officer  performing  the  duties  of  a 
Collector  of  land-revenue  ^  : 

'decree'  means  the  formal  expression  of  an  adjudication 


the  sale  of  such  property  {Gazette  of 
India,  p.  217),  Ajmer  and  MerwfCra 
{ibid.  July  29,  1883,  Part  I,  p.  289), 
and  the  Cantonment  of  Morar  {ibid.). 
As  to  Upper  Burma  the  Code  is  in 
force  in  the  town  of  Mandalay  only 
(Act  XX  of  1886,  sched.  II). 

'■  See  Act  I  of  1868,  sec.  2,  cl.  11, 
supra,  vol.  i.  p.  488. 

'  See  Act  XVIII  of  1879  amended 
by  Act  IX  of  1884. 

'  As  to  the  Presidency  High  Courts 
see  the  Letters  Patent,  28th  Dec. 
1865,  sec.  9  :  as  to  the  High  Court  at 
Allahabad,  L.  P.  17th  March,  1866, 
sees.  7,8:  as  to  other  High  Courts, 
Act  IX  of  1884,  sec.  8. 

*  This  means  'pleader:'  it  is  the 
term  used  by  the  Letters  Patent  of  the 
Presidency  High  Courts,  hence  its  use 
here;  8  Bom.  145. 

'  As  to  attorneys  of  the  chartered 
High  Courts,  see  the  Letters  Patent 


above  cited,  and  Act  XVIII  of  1879, 
sec.  5.  As  to  the  Courts  in  which  they 
are  entitled  to  practice,  see  ActX  VIII 
of  1879,  sec.6  ;  Act  XVII  ofi 875,  sees. 
84,  87  (Burma) ;  Reg.  I  of  1877,  sec. 
38  (rf),  (Ajmer).  That  judicial  notice 
will  be  taken  of  the  names  of  advo- 
cates, attorneys,  vakfls  and  pleaders, 
see  the  Evidence  Act,  infra,  sec.  57, 
cl.  12. 

®  See  sees.  408,  414,  419,  420,  421, 
426  a,nd  437.  Other  functions  are 
imposed  on  Government  Pleaders  by 
Ben.  Regs.  19  of  1793,  sec.  15  ;  37  of 
1793,  sec.  10;  3  of  1794,  sec.  16;  33 
of  1803,  sec.  3;  and  Act  XXXV  of 
1858,  sec.  3  ;  in  Burma  see  Act  XVII 
of  1875,  sees.  84,  87;  in  the  Dek- 
khan,  Act  XVII  of  1879,  ^^^-  ^9- 

'  See  British  Burma  Gazette,  June 
1878,  Part  n,  p.  175. 

*  e.g.  a  Deputy  Commissioner. 
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upon  any  right  claimed,  or  defence  set  up,  in  a  Civil  Court 
when  such  adjudication,  so  far  as  regards  the  Court  express- 
ing it,  decides  the  suit^  or  appeal^.  An  order  rejecting  a 
plaint,  or  directing  accounts  to  be  taken,  or  determining  any 
question  mentioned  or  referred  to  in  section  244,  but  not  spe- 
cified in  section  588,  is  within  this  definition :  an  order  spe- 
cified in  section  588  is  not  within  this  definition  ^ : 

'  order '  means  the  formal  expression  of   any  decision  of  '  order : ' 
a  Civil  Court  which  is  not  a  decree  as  above  defined  : 

'judgment'  means  the  statement  given  by  the  Judge  of 'judg-^ 
the  grounds  of  a  decree  or  order : 

*  Judge  '  means  the  presiding  officer  of  a  Court  :  '  Judge : ' 
'  judgment-debtor '   means    any   person    against    whom   a '  judg- 

decree  or  order  has  been  made  :  debtor : ' 

*  decree-holder '    means    any    person    in    whose   favour  a '  decree- 
decree^  or  any  order  capable  of  execution  has  been  made,  and 
includes  any  person  to  whom  such  decree  or  order  is  trans- 
ferred : 

'  written '  includes  printed  and  lithographed,  and  '  writing ' '  written : ' 
includes  print  and  lithograph  ^  : 

'  signed '  includes  marked,  when  the  person  making  the '  signed : ' 

'  6  Bom.  54.  The  following  orders  have  been 
"  'decree'  accordingly  includes  an  ruled  not  to  be  'decrees': — Award, 
order  dismissing  an  appeal  as  barred  or  Agreement  to  refer,  directing  or 
by  limitation,  7  All.  43  :  9  Bom.  452  :  refusing  filing  of  an,  2  All.  471  ;  5 
an  order  rejecting  an  application  to  All.  333  ;  6  All.  186.  Certificate 
sue  as  a  pauper  and  striking  the  case  that  case  is  fit  for  appeal  to  Queen  in 
off  the  Court's  file,  9  All.  129:  an  Council,  granting  or  refusing,  i  Cal. 
order  under  sec.  381  dismissing  a  102;  7  Cal.  339.  Z)eorfjH(7  on  settle- 
suit  for  failure  by  the  plaintiff  to  fur-  ment  of  issues  that  a  hibban^ma  relied 
nish  security  for  costs,  8  All.  108:  on  by  a  party  is  invalid,  4  Cal.  531. 
an  order  uuder  sec.  396  declaring  the  Dismissing  suit  where  summons  not 
rights  of  the  parties  in  a  partition  suit,  served,  9  Cal.  163.  Inspection  of 
but  leaving  their  shares  to  be  deter-  documents,  9  Bom.  H.  C.  398.  Re- 
mined  in  executing  the  decree,  12  Cal.  straint  of  proceedings  in  former  suit, 
^73:  an  order  rejecting  an  applica-  refusing,  2  Hyde,  212.  Review  of 
tion  under  sec.  93  of  the  Bengal  judgment,  dismissing,  4  Ben.  A.  C. 
Tenancy  Act,  1885,  14  Cal.  313.  J.  10.      7Fi7/tdrajca/ of  suit,  allowing, 

^  Nor  is  a  decree  that  the  defen-  6  All.  211. 
daut  li  is  liable  to  pay  half  of  what-  *  or  a  share  in  such  decree,  5  Cal. 

ever  sum  C  might  certify  to  be  due,  593. 

and   reserving  further   consideration  *  This  definition  was  inserted  with 

when  the  plaintiff  A  should  produce  a   view   of  encouraging   printing   in 

C's  certificate,  9  Bom.  184,  195.  legal  proceedings. 

II  h  2 
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mark  is  unable  to  write  his  name;  it  also  includes  stamped 
with  the  name  of  the  person  referred  to  ^ : ' 
'foreign  f  foreig-n  Court '  means  a  Court  situate  beyond  the  limits  of 

British  India  and  not  having  authority  in  British  India  nor 
established  by  the  Governor  General  in  Council  "^ : 
iud^nS^  t  • '      '  foreign    judgment '   means   the   judgment  ^  of  a  foreign 

Court : 
officer •''  'public  officer'  means  a  person  falling  under  any  of  the 

following-  descriptions  (namely) : — 

every  Judge ; 

every  covenanted  servant  of  Her  Majesty; 

every  commissioned  officer  in  the  military  or  naval  forces 
of  Her  Majesty  while  serving*  under  Government ; 

every  officer  of  a  Court  of  Justice  whose  duty  it  is,  as  such 
officer,  to  investigate  or  report  on  any  matter  of  law  or  fact, 
or  to  make,  authenticate  or  keep  any  document,  or  to  take 
charg-e  or  dispose  of  any  property,  or  to  execute  any  judicial 
process,  or  to  administer  any  oath,  or  to  interpret,  or  to  pre- 
serve order  in  the  Court,  and  every  person  specially  authorised 
by  a  Court  of  Justice  to  perform  any  of  such  duties ; 

every  person  who  holds  any  office  by  virtue  of  which  he  is 
empowered  to  place  or  keep  any  person  in  confinement ; 

every  officer  of  Government  whose  duty  it  is,  as  such 
officer,  to  prevent  offences,  to  give  information  of  offences,  to 
bring  offenders  to  justice,  or  to  protect  the  public  health, 
safety  or  convenience ; 

every  officer  whose  duty  it  is,  as  such  officer,  to  take, 
receive,  keep  or  expend  any  property  on  behalf  of  Govern- 
ment, or  to  make  "any  survey,  assessment  or  contract  on 
behalf  of  Government,  or  to  execute  any  revenue-process,  or 
to   investigate,  or   to   report  on,  any  matter  affecting  the 

^  i.e.  in  the  subsequent  sections  of  °  The  English  Courts  (other  than 

this  Code  as  being  required  to  sign  or  the  Judicial  Committee  of  the  Privy 

verify  certain  documents,  3  All.  575.  Council,    which    has    'authority    in 

He  may  use  a  stamp  even  though  he  British    India')  are    with   regard   to 

can  write  his  name  {ihid.).   The  use  of  the  Courts  in  India  as  much  foreign 

a  seal  capable  of  producing  an  impres-  courts  as  the  courts  of  France  or  any 

sionofthe  name  and  title  of  the  person  other  country,  8  Bom.  574,  and  see    ; 

using  it  is  common  among  Natives  of  L.  R.,  i  I.  A.  385.  ! 

rank.      Hence  the  last  twelve  words  '  Bectius  '  decree  ' :  see  the  defini- 

of  this  clause.  tions,  p.  467. 
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pecuniary  interests  of  Government,  or  to  make,  authenticate 
or  keep  any  document  relating  to  the  pecuniary  interests 
of  Government,  or  to  prevent  the  infraction  of  any  law 
for  the  protection  of  the  pecuniary  interests  of  Government, 
and  every  officer  in  the  service  or  pay  of  Government,  or 
remunerated  by  fees  or  commission  for  the  performance  of 
any  public  duty  ^ . 

And  in  any  part  of   British   India  in  which  this  Code  'Govem- 
operates,  '  Government '  includes  the  Government  of  India  ^ 
as  well  as  the  Local  Government  ^. 

3.  The  enactments  specified  in  the  first  schedule  hereto  Enact- 
annexed  are  hereby  repealed  to  the  extent  mentioned  in  the  repealed, 
third  column  thereof.  But  all  notifications  published,  de- 
clarations and  rules  made,  places  appointed,  agreements  filed, 
scales  prescribed  and  forms  framed  under  any  such  enactment, 
shall,  so  far  as  they  are  consistent  with  this  Code,  be  deemed 
to  be  respectively  published,  made,  appointed,  filed,  prescribed 
and  framed  hereunder. 

And  when  in  any  Act,  Regulation  or  notification  passed  or  References 
issued  prior  to  the  day  on  which  this  Code  comes  into  force,  ^cts^^^°"* 
reference  is  made  to  Act  No.  VIII  of  1859,  Act  No.  XXIII 
of  1 86 1,  or  the  '  Code  of  Civil  Procedure,^  or  to  Act  No.  X  of 
J  877,  or  to  any  other  Act  hereby  repealed,  such  reference 
shall,  so  far  as  may  be  practicable,  be  read  as  applying  to  this 
Code  or  the  corresponding  part  thereof. 

Save  as  provided  by  section  99  a,  nothing  herein  contained  Saving  of 
shall  affect  any  proceedings  prior  to  decree  in  any  suit  insti-  fn^'^fits^^n- 
tuted  or  appeal  presented  before  the  first  day  of  June,  i88a  *,  stituted 
or  any  proceedings   after  decree  that  may  have  been  com- june,  i88a. 
menced  and  were  still  pending  at  that  date^. 

Every  appeal  pending  on  the  twenty-ninth  day  of  July,  Appeals 
1879  ^  which  would  have  lain  if  this  Code  had  been  in  force  on  aqth  july° 
the  date  of  its  presentation,  shall  be  heard  and  determined  as  1879. 

'  This  includes  the  Official  Trustees  »  Act  I  of  1868,  sec.  2,  cl.  (9). 

appointed  under  Act  XVII  of  1864,  '  Ibid.  cl.  (10). 

7  Cal.  499  ;  and  the  Administrators  *  The  day  on  which  the  Code  came 

General ;  and  see  7  Ben.  446  ;  but  it  into  force. 

would  not  include  a  municipal  com-  *  3  Bom.  161  :  8  Bom.  287,  294. 

niissioner  or  any  other  person   com-  '  llie  day  on  which  Act  XII  of 

prised  in  the  Penal  Code,  sec.  2i,cl.  10,  1879  was  passed. 
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if  this  Code  had  been  in  force  on  such  date ;  and  every  order 
passed  before  the  same  day,  purporting"  to  transfer  a  case  to  a 
Collector  under  Act  No.  X  of  1877,  section  320,  and  every 
notification  published  before  the  same  day,  purporting  to  be 
issued  under  Act  No.  X  of  1877,  section  360,  shall  be  deemed 
to  have  been  respectively  passed  and  issued  in  accordance 
with  law. 

Saving  of  4.  Save  as  provided  in  the  second  paragraph  of  section  3, 
Act^affect-  iiot.hing  herein  contained  shall  be  deemed  to  affect  the  follow- 
ing Central  ing  enactments  (namely) : — 

ProviiiCGS 

Burma,    '  The  Central  Provinces  Coui-ts  Act,  1865^: 

Panjaband  Tj^^  Burma  Courts  Act,  1875  : 

Oudh.  '        '  ^ 

The  Pan  jab  Courts  Act,  1877  2 : 
The  Oudh  Civil  Courts  Act,  1879  : 

or  any  law  heretofore  or  hereafter  passed  under  the  Indian 
Councils  Act,  1861,  by  a  Governor  or  a  Lieutenant-Governor 
in  Council,  prescribing  a  special  procedure  for  suits  between 
landholders  and  their  tenants  or  agents, 

or  any  law  heretofore  or  hereafter  passed  under  the  Indian 
Couiicils  Act,  1861,  by  a  Governor  or  a  Lieutenant-Governor 
in  Council,  providing  for  the  partition  of  immoveable  pro- 
perty ^. 

And  where  under  any  of  the  said  Acts  concurrent  civil 
jurisdiction  is  given  to  the  Commissioner  and  the  Deputy 
Commissioner,  the  Local  Government  may  declare  which  of 
such  officers  shall,  for  the  purposes  of  this  Code,  be  deemed  to 
be  the  District  Court. 

Sections  5.  The  chapters  and  sections  of  this  Code  specified  in  the 

extending    gecond   Schedule   hereto    annexed  extend  fso  far  as  they  are 

to  Provm-  _  . 

cial  Small   applicable)  to  Courts  of  Small  Causes  constituted  under  Act 

Cowts.       ^o.  XI  of  18654,  and  to  all  other  Courts  (other  than  the 

Courts  of  Small  Causes  in  the  towns  of  Calcutta,  Madras  and 

Bombay)    exercising   the   jurisdiction    of   a  Court  of   Small 

Causes.     The  other  chapters  and  sections  of  this  Code  do  not 

extend  to  such  Courts. 

*  Now  to  be  construed  as  referring  '13  Cal.  223. 

to  the  Central  Provinces  Civil  Courts  *  To  be  construed  as  referring  to 

Act  1885  (Act  XVI  of  1885,  sec.  i).  the   Provincial   Small   Cause   Courts 

«  See  now  Act  XVIII  of  1884.  Act,  1887  (IX  of  1887,  sec.  2,  cl.  3). 
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6.  Nothing  in  this  Code  affects  the  jurisdiction  or  pro-  Saving  of 

J  jurisdiction 

cedure—  ;^nd  pro- 

(a)  of  Military  Courts  of  Request  ^ ;  ^®^,"^«  "^ 

\    '  •'  i  ^  certain 

{d)  [repealed  hy  Act  Till  of  1887]  ;  Courts. 

(c)  of  Village  Munsifs  or  Village  Panchdyats  under  the 
provisions  of  the  Madras  Code  ^  j  or 

(</)  of  the  Recorder  of  Rangoon  sitting  as  an  Insolvent 
Court  in  Rangoon,  Maulmain,  Akyab  or  Bassein^; 

or  shall  operate  to  give  any  Court  jurisdiction  over  suits  of 
which  the  amount  or  value  of  the  subject-matter  exceeds  the 
pecuniary  limits  (if  any)  of  its  ordinary  jurisdiction. 

7.  With  respect  to 

(a)  the  jurisdiction  exercised  by  certain  jagirdars  and  other  Saving  of 
authorities   invested   with    powers   under    the    provisions    of  Bombay 
Bombay  Regulation  XIII  of  1830  and  Act  No.  XV  of  1840  laws- 
in  the  cases  therein  mentioned,  and 

(^)  cases  of  the  nature  defined  in  the  enactments  specified 
in  the  third  schedule  hereto  annexed, 

the  procedure  in  such  cases,  and  in  the  appeals  to  the  Civil 
Courts  allowed  therein,  shall  be  according  to  the  rules  laid 
down  in  this  Code,  except  where  those  rules  are  inconsistent 
with  any  specific  provisions  contained  in  the  enactments 
mentioned  or  referred  to  in  this  section. 

8.  Save  as  provided  in  sections  3,  25,  86,  223,  225,  386,  Presidency 
and  chapter  XXXIX,  and  by  the  Presidency  Small  Cause  c^^ 
Courts  Act,  1882*,  this  Code  shall  not  extend  to  any  suit  or  Courts, 
proceeding  in  any  Court  of  Small  Causes  established  in  the 

towns  of  Calcutta,  Madras  and  Bombay  *. 

'  44  &  45  Vic.  c.  58,  ss.  148-150.  Indian  lawsrelatingto  military  Courts 

They  exist  only  where  any  part  of  Her  of  Requests  were  repealed  by  AotVIII 

Majesty's  regular  forces  is  serving  in  of  1887. 

Indiabeyond  the  jurisdiction  of  a  Court  '  Mad.  Regs.  4  of  1 816,  5  of  18 16, 

of  Small  Causes.  'India' here  is  defined  and  la  of  18 16. 

{ibid.  8. 190,  cl.  ai')  as  'any  territories  *  Act  XVII  of  1875,  sec.  66. 

the  government  of  which  is  vested  in  ♦  Act  XV  of  188  J. 

Her  Majesty  by  or  in  pursuance  of  '  The  rest  of  this  section  was  re- 

21  &  22  Vic.  c.  106,  and  also  any  ter-  pealed  by  Act  XV  of  l88i,  sec.  3 ; 

ritories  in  India  under  the  dominion  6  Mad.  431. 
of  any  native  prince  or  princes.'     The 


472 


THE    CODE    OF    CIVIL    PROCEDUEE. 


Division  of 
Code. 


9.  This  Code  is  divided  into  ten  Parts  as  follows  :— 


The  first  Part : 
The  second  Part : 
The  third  Part : 
The  fourth  Part : 
The  fifth  Part : 
The  sixth  Part : 
The  seventh  Part 

The  eighth  Part : 
The  ninth  Part : 

The  tenth  Part : 


Suits  in  General. 

Incidental  Proceedings. 

Suits  in  Particular  Cases. 

Provisional  Remedies. 

Special  Proceedings.  ' 

Appeals. 

Reference  to  and  Revision  by  the  High 

Court. 
Review  of  Judgment. 
Special  Rules  relating  to   the   Chartered 

High  Courts. 
Certain  Miscellaneous  Matters. 


PART   I. 

OF   SUITS  IN   GENERAL. 


CHAPTER    I. 

OF    THE    JURISDICTION    OF   THE    COURTS    AND    RES    JUDICATA. 

10.  No  person  shall,  by  reason  of  his  descent  or  place  of  No  exemp- 
birth,  be  in  any  civil  proceeding  exempted  from  the  juris-  de&^ent  or 

diction  of  any  of  the  Courts.  place  of 

''  birth. 

11.  The   Courts   shall   (subject   to   the  provisions  herein  Courts  to 
contained)  have  jurisdiction  to  try  all  suits  of  a  civil  nature  ^  guits  unless 


'  Thus  the  Courts  have  entertained 
the  following  suits :  suit  to  declare 
the  plaintiffs  right  to  be  restored  to 
his  caste,  7  Suth.  Civ.  R.  399 :  suit 
to  declare  that  an  alleged  Hindti  mar- 
riage is  invalid,  6  Ben.  243 :  suits 
between  Hindds  for  divorce  or  for 
restitution  of  conjugal  rights,  ibid. 
252  :  4  N.  W.  P.  109 :  suit  for  break- 
ing a  curdpot  in  a  temple  on  a  certain 
day,  9  Bom.  H.  C.  413  and  many 
others.  But  they  have  refused  to 
entertain  the  following  declaratory 
suits  :  suit  for  a  declaration  that  the 
plaintiff  is  a  member  of  a  Hindu 
society  from  which  he  has  been  ex- 
cluded, such  exclusion  neither  de- 
priving him  of  caste,  nor  affecting 
any  right  of  property,  3  Ben.  App. 
Civ.  91  :  suit  for  a  declaration  that 
the  plaintiff  is  entitled  to  be  sum- 
moned to  all  marriages,  and  to 
receive  a  present  of  pdn  from  the 
members  of  a  particular  community 
(S.D.A.  1854, p.  1850):  or  to  offerings 
made  by  jdjmans  to  family  priests, 
S.  D.  A.  1852,  p.  398  ;  I  Hay,  365  ;  5 
Suth.  Civ.  K.  225  :  or  to  a  mere  dignity 
unconnected  with  any  emoluments  ( 2 
Bom.  476:  6  Bom.  119):  and  the 
following  suits  for  damages  : —  for 
loss  of  honours  and  voluntary  offer- 
ings at  a  temple,  5  Mad.  313:  for 
intrusion  on  an  officer  to  which  no 
fees  were  of  right  appurtenant  (2 
Bom.  470  :  7  Mad.  91)  :  for  not  offer- 


ing food  to  an  idol  (6  Bom.  122): 
against  a  magistrate  acting  judicially 
and  with  jurisdiction,  though  care- 
lessly and  irregularly  (7  Ben.  449) : 
and  the  following  suits  for  specific 
performance  of  alleged  obligations : 
to  compel  a  Hindd  widow  to  adopt  a 
son  (19  Suth.  127  :  7  Cal.  288 :  7 
Moo.  I.  A.  206) :  to  compel  hereditary 
priests  of  a  temple  to  put  certain 
ornaments  on  the  god's  image  on  cer- 
tain days,  5  Bom.  83 :  to  compel 
Hindds  against  their  will  to  invite 
other  Hindds  to  their  houses  or  their 
entertainments,  6  Suth.  Civ.  JR.  325. 
So  the  Courts  have  rejected  a  suit  by 
one  purohit  against  another  purohit 
for  interfering  with  an  alleged  exclu- 
sive right  of  performing  ceremonies  at 
a  certain  place,  Marshall,  161,  and  see 
the  case  in  3  Moo.  I.  A.  198  ;  and 
suits  against  barbers  to  compel  them 
to  shave  the  plaintiffs  (Sadr  Decisions, 
1854,  p.  465),  or  to  pare  their  nails 
(i  Suth.  Civ.  R.  352,  col.  1).  Forother 
cases  in  which  a  suit  was  held  not '  of 
a  civil  nature,'  see  7  Mad.  91,  and 
supra,  p.  391.  A  suit  is  not  maintain- 
able to  establish  a  right  to  a  mere 
dignity  unconnected  with  any  fees, 
profits  or  emoluments,  6  Bom.  121, 
following  2  Bom.  476  and  a  decision 
of  the  Privy  Council  in  3  Moore, 
I.  A.  198.  A  suit  by  a  temple  servant 
for  damages  for  omitting  to  make  a 
daily  offering  of  rice  and  cake  to  the 
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specially 
barred. 


Plea  of 
pending 
Buit. 


Bes  judi- 
cata. 


excepting  suits  of  which  their  cognisance  is  barred  ^  by  any 
enactment  for  the  time  being  in  force. 

Exj^lanation. — A  suit  in  which  the  right  to  property^  or 
to  an  office  is  contested  is  a  suit  of  a  civil  nature,  notwith- 
standing that  such  right  may  depend  entirely  on  the  decision 
of  questions  as  to  religious  rites  or  ceremonies  ^. 

12.  Except  where  a  suit  has  been  stayed  under  section  20, 
the  Court  shall  not  try  any  suit  in  which  the  matter  in  issue 
is  also  directly  and  substantially  in  issue  in  a  previously 
instituted  suit  for  the  same  relief  between  the  same  parties, 
or  between  parties  under  whom  they  or  any  of  them  claim, 
pending  in  the  same  or  any  other  Court,  whether  superior 
or  inferior,  in  British  India  having  jurisdiction  to  grant 
such  relief,  or  in  any  Court  beyond  the  limits  of  British 
India  established  by  the  Governor  General  in  Council  and 
having  like  jurisdiction,  or  before  her  Majesty  in  Council  *. 

Exjilanation, — The  pendency  of  a  suit  in  a  foreign  Court 
does  not  preclude  the  Courts  in  British  India  from  trying 
a  suit  founded  on  the  same  cause  of  action  ^. 

13.  No  Court  shall  try  any  suit^  or  issue  "^  in  which  the 


idol  will  not  lie,  unless  indeed  he  sues 
as  representing  the  idol,  6  Bom.  122. 
'  i.  e.  expressly  barred.  Giving  a 
concurrent  remedy  (see  e.  g.  sec.  318) 
does  not  bar  a  suit  for  possession  by  a 
purchase  at  an  execution-sale,  14  Cal. 

645- 

*  In  7  Bom.  329,  the  Court  ad- 
judicated on  the  right  of  exclusive 
worship  of  an  idol  in  a  sanctuary  set 
up  by  a  caste.  Hindd  idols  are  pro- 
perty, 4  Mad.  315  ;  and  see  2  Mad.  62. 
The  right  to  perform  the  worship  of 
an  idol  is  'property,'  3  Cal.  390,  391. 

^  'The  members  of  a  sect  are  en- 
titled, subject  to  the  rules  made  by 
the  duly  constituted  authorities  of 
the  sect,  to  take  part  in  its  public 
worship  ;  and  if  any  member  is  wrong- 
fully prevented  from  so  doing,  he  is 
entitled  to  relief  from  the  Civil  Courts,' 
6  Mad.  153.  The  words  '  or  tenets' 
should  be  added  to  the  explanation,  5 
Mad.  318. 

*  As  to  the  plea  of  lis  alibi  pen- 


dens, see  Daniell's  Chan.  Practice,  6th 
edition,  i.  459  :  Story,  Equity  Plead- 
ings, sees.  736-744. 

*  Story,  Equity  Pleadings,  sec.  741. 
It  follows,  therefore,  that  the  ex- 
istence of  a  decree  of  a  foreign  Court 
is  no  bar  to  the  execution  of  a  decree 
of  a  Court  in  British  India,  even 
though  the  cause  of  action  in  both 
suits  be  the  same,  7  Cal.  82,  where  the 
foreign  decree  had  been  obtained  in 
Chandernagore  on  the  basis  of  the 
decree  of  a  British  Indian  Court. 

*  i.  e,  such  a  matter  as  might  have 
formed  the  subject  of  a  separate  suit 
independently  of  the  special  provi- 
sions of  the  Code,  such  as  sec.  45,  per 
Mahmud  J. ;  7  All.  252.  This  does 
not  apply  to  proceedings  on  execution, 
3  All.  185  :  and  see  11  Bom.  114. 

*  The  answer  oi  res  judicata  is  ad- 
missible to  estop  a  defendant  from  de- 
fence as  well  as  a  plaintiff  from  at- 
tack, 6  Bom.  485 ;  so  in  England 
Outramv.  Morewood,  3  East,  346,365. 
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matter  1  directly  and  substantially  in  issue  has  been  directly 
and  substantially  in  issue  in  a  former  suit^  between  the 
same  parties,  or  between  parties  under  whom  they  or  any 
of  them  claim  ^,  litigating  under  the  same  title,  in  a  Court 
of  jurisdiction  competent*  to  try  such  subsequent  suit^  or 
the  suit  in  which  such  issue  has  been  subsequently  raised, 
and  has  been  heard  and  finally  decided  ^  by  such  Court. 

Exjjlanation  I. — The  matter  above  referred  to  must  in  the 
former  suit  have  been  alleged  by  one  party  and  either  denied 
or  admitted,  expressly  or  impliedly,  by  the  other. 

Ex2)la7iation  II. — Any  matter  which  might  and  ought  "^  to 
have  been  made  ground  of  defence  or  attack  in  such  former 
suit  shall  be  deemed  to  have  been  a  matter  directly  and  sub- 
stantially in  issue  in  such  suit  ^. 


*  The  Madras  High  Court  has 
limited  this  to  matters  of  fact,  5 
Mad.  304.  But  see  4  All.  55  (con- 
struction of  bond).  It  is  the  '  matter 
in  issue'  (Evidence  Act,  sec.  3),  not 
the  '  subject-matter '  of  the  suit  that 
forms  the  essential  test  of  res  ju- 
dicata, 4  All.  58. 

*  i.e.  a  former  civil  suit.  The 
judgment  of  a  criminal  court  will  not 
operate  as  a  bar,  4  All.  99.  Nor  will 
a  decision  in  former  execution  pro- 
ceedings, 3  All.  141.  That  decisions 
by  revenue  courts  do  not  make  a 
matter  in  issue  res  judicata,  see  3 
All.  521.  But  see  5  All.  280:  and  9 
All. 388.  Astojudgmentsinrent-suits, 
6  Cal.  406  ;  and  see  12  Cal.  563,  580. 

^  8  All.  91. 

*  i.  e.  to  try  and  dispose  of  the  suit 
or  issue  on  account  of  its  nature '  with 
conclusive  effect,'  otherwise  the  higher 
jurisdiction  provided  by  the  Code 
would  be  excluded  by  the  lower,  9 
Bom.  81:  8  Mad.  83.  And  the  com- 
petence must  exist  at  the  time  when 
the  first  suit  was  brought,  10  Cal. 
697  :    II  Cal.  157. 

*  9  Cal.  439,  following  Sir  B. 
Peacock  in  8  Suth.  Civ.  R.  175:  11 
Cal.  301 :  S.  C.L.  R.,  9  I.  A.  204. 

*  These  words  apply,  not  to  the  ex- 
pression of  opinion  in  the  judgment, 


but  to  what  has  been  decided  by  the 
decree,  4  Mad.  136.  A  suit  dis- 
missed on  the  ground  of  '  uncer- 
tainty,' 9  All.  155,  or  of  multi- 
fariousness, or  for  failure  to  appear,  is 
not  '  finally  decided,'  13  Ben.  App. 
37 :  6  Bom.  482.  Nor  is  a  suit 
against  A  and  B  for  a  joint  jama, 
when  dismissed  on  the  ground  that 
the  jama  is  several,  Marshall,  418. 
But  where  a  decree  is  passed  in 
accordance  with  a  compromise,  see 
sec.  175  infra. 

'  5  Bom.  594. 

'  10  Bom.  H.  C.  293  :  3  All.  189  : 
4  All.  22.  Explanation  II  must  be 
taken  to  refer  to  the  title  litigated 
in  the  former  suit  as  contra-dis- 
tinguished from  the  relief  claimed. 
Where  several  independent  grounds 
of  action  are  available,  a  party  is  not 
bound  to  unite  them  all  in  one  suit, 
though  he  is  bound  to  bring  before  the 
Court  all  grounds  of  attack  available 
to  him  with  reference  to  the  titlo 
which  is  made  the  ground  of  action, 
per  Muttusilmi  Ayydr  J.,  7  Mad.  265. 
Explanation  II  is  not  intended  to 
enable  a  party  to  treat  a  [wint  as 
having  been  decided  in  his  favour  in 
a  former  suit,  which  was  in  fact  not 
so  decided.  It  applies  to  a  case 
where  the  defendant  had  a  defence 
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Explanation  III. — Any  relief  claimed  in  the  plaint^  which 
is  not  expressly"  granted  by  the  decree^  shall,  for  the  purpose 
of  this  section,  be  deemed  to  have  been  refused  ^. 

Explanation  IV. — A  decision  is  final  within  the  meaning  of 
this  section  when  it  is  such  as  the  Court  making  it  could  not 
alter  (except  on  review)  on  the  application  of  either  party  ^  or 
reconsider  of  its  own  motion.  A  decision  liable  to  appeal 
may  be  final  within  the  meaning  of  this  section  until  the 
appeal  is  made  ^. 

Explanation  V. — "Where  persons  litigate  bond  Jide  in  respect 
of  a  private  right  claimed  in  common  for  themselves  and  others, 
all  persons  interested  in  such  right  shall,  for  the  purpose  of  this 
section,  be  deemed  to  claim  under  the  persons  so  litigating  *. 

Explanation  VI. — Where  a  foreign  judgment  is  relied  on,  the 
production  of  the  judgment  duly  authenticated  is  presumptive 
evidence  that  the  Court  which  made  it  had  competent  juris- 
diction, unless  the  contrary  appear  on  the  record ;  but  such  pre- 
sumption may  be  removed  by  proving  the  want  of  jurisdiction. 

14,  No  foreign  judgment  shall  operate  as  a  bar  to  a  suit 

in  British  India — 

{a)  if  it  has  not  been  given  on  the  merits  of  the  case  ^ : 

(h)  if  it  appears  on  the  face   of  the  proceedings  to  be 

founded  on  an  incorrect  view  of  international  law  or  of  any 

law  in  force  in  British  India  : 


which  he  might  if  he  had  so  pleased 
and  ought  to  have  brought  forward, 
but  he  did  not  do  so  and  the  suit  was 
decided  against  him.  Then  he  is  as 
much  bound  by  the  adverse  decree  as 
if  he  had  set  up  the  defence,  anftie  is 
equally  estopped  from  setting  up  the 
defence  in  any  future  suit  under 
similar  circumstances,  5  Cal.  925,  per 
Garth  C.J. 

*  This  applies  to  relief  claimed 
which  the  Court  is  bound  to  grant 
with  reference  to  the  matters  directly 
and  substantially  in  issue,  4  Mad.  310. 

*  An  ex  j  arte  decree  is  not '  final ' 
so  long  as  it  is  open  to  the  Court,  on 
the  application  of  the  parties,  to 
modify  it,  7  Cal.  25. 

'  Everything  that  should  have  the 
authority  of  res  jttdicata  is  and  ought 


to  be  subject  to  appeal,  Savigny,  cited 
7  Bom.  466. 

*  10  Mad.  223.  This  explanation 
does  not  refer  to  bona  fide  defences 
but  to  bona  fide  claims,  6  Mad.  r2i. 

It  is  not  limited  to  suits  under 
sec.  30,  2  Mad.  332.  It  only  applies 
to  cases  where  several  different  persons 
claim  an  easement  or  other  right  by 
one  common  title,  as  for  instance 
where  the  inhabitants  of  a  village 
claim  by  custom  right  of  pa«turage 
over  the  same  tract  of  land,  or  to  take 
water  from  the  same  spring  or  well, 

6  Cal.  54,  referring  to  Arlett  v.  Ellis, 

7  B.  &  C.  346,  and  Blewitt  v.  Tregon- 
ving,  3  A.  &  E,  554.  See  also  8 
Mad.  496 :   10  Mad.  82:6  Cal.  33. 

*  The  Delta,  i  Prob.  Div.  393,  and 
see  4  Mad.  359,  where  an  ex  parte 
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(c)  if  it  is  in  the  opinion  of  the  Court  before  which  it  is 
produced  contrary  to  natural  justice  ^ : 

(d)  if  it  has  been  obtained  by  fraud  ^  : 

(e)  if  it  sustains  a  claim  founded  on  a  breach  of  any  law  in 
force  in  British  India  ^. 


CHAPTER  II. 

OF   THE    PLACE    OF    SUING. 

15.  Every  suit  shall  be  instituted  in  the  Court  of  the  lowest  Court  in 
grade  competent  *  to  try  it  s.  7^1":}  f  "]* 

or  J  instituted. 

16.  Subject  to  the  pecuniary  or  other  limitations  prescribed  Suits 

■1  1  •,  instituted 

by  any  law,  suits 

[a)  for  the  recovery  of  immoveable  property  ®, 

[b)  for  the  partition  of  immoveable  property, 

[c)  for  the  foreclosure   or  redemption   of  a   moi-tgage  of 
immoveable  property, 


where  sub- 
ject-matter 
situate. 


decree  was  given  at  Mah^  against  a 
native  of  British  India  on  a  cause  of 
action  arising  in  British  India. 

'■  This  would  enable  the  Court  to 
disregard  a  foreign  judgment  in  cases 
in  which,  by  a  faulty  or  irregular 
procedure,  the  defendant  had  not  been 
allowed  the  opportunity  of  fairly  de- 
fending the  suit,  4  Mad.  365.  That 
the  validity  and  service  of  summonses 
etc.  alleged  to  have  emanated  from  a 
foreign  court  must  be  strictly  proved, 
see  II  Bom.  241.  That  a  decree  on  a 
foreign  judgment  must  be  executed 
according  to  the  rules  and  procedure 
of  British  Indian  Courts,  see  2  Mad. 
337,  where  a  decree  against  A  per- 
sonally for  the  full  amount  due  on  a 
French  judgment  against  his  deceased 
father  was  limited  to  the  assets  of  the 
deceased.  That  a  call-order  made  by 
the  Court  of  Chancery  in  England 
upon  a  contributory  of  a  company 
registered  in  England  and  being 
wound  up  under  the  authority  of  that 
Court  is  treated  by  the  Indian  Courts 
as  a  foreign  judgment,  see  8  Bom. 
H.  C,  O.  C.  J.  200. 

'  See  4  Suth.  Civ.  E.  108 ;  15  ibid. 


500.  As  to  the  meaning  of  'fraud '  see 
supra,  Vol.  I.  pp.  98  n.  2,  555. 

^  See  the  English  decisions  on  the 
subjects  dealt  with  by  this  section  in 
Smith's  Leading  Cases,  9th  ed.  pp. 
868-882,  and  Piggott's  Foreign  Judg- 
ments, 2nd  ed.  pp.  106-175. 

*  i.  e.  having  jurisdiction  with 
reference  to  the  pecuniary  value  and 
nature  of  the  suit,  7  All.  239.  The 
corresponding  section  of  the  Code  of 
1859  ^°®8  ^o*  affect  the  jurisdiction 
of  a  Subordinate  Judge  to  try  a  suit 
wherein  are  joined  several  causes  of 
action  the  cumulative  value  of  which 
exceeds  rs.  1000,  although,  if  several 
suits  had  been  brought  on  these  several 
causes,  such  suits  must  have  been  in- 
stituted in  the  Munsif  s  Court,  6 Cal.  6. 

'  This  provision  is  a  rule  of  pro- 
cedure, not  jurisdiction.  It  is  impera- 
tive on  the  suitor,  and  intended  to 
prevent  the  Court  of  the  higher 
grade  from  being  over-crowded  with 
suits.  But  such  Court  is  not  bound 
to  take  advantage  of  it,  7  All.  234, 
2^o.     And  see  sec.  331  infra. 

*  See  the  definition  of  immoveable 
property,  supra,  Vol.  I.  p.  487. 
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(d)  for  the  determination  of  any  other  right  to  or  interest 
in  immoveable  property^, 

[e)  for  compensation  for  wrong  to  immoveable  property, 
(/)  for  the  recovery  of  moveable  property  actually  under 

distraint  or  attachment, 

shall  be  instituted  in  the  Court  within  the  local  limits  of 
whose  jurisdiction  the  property  is  situate  ''* : 

Provided  that  suits  to  obtain  relief  respecting,  or  compensa- 
tion for  wrong  to,  immoveable  property  held  by  or  on  behalf  of 
the  defendant  may,  when  the  relief  sought  can  be  entirely 
obtained  through  his  personal  obedience,  be  instituted  either 
in  the  Coui-t  within  the  local  limits  of  whose  juiisdiction  the 
property  is  situate,  or  in  the  Court  within  the  local  limits  of 
whose  jurisdiction  he  actually  and  voluntarily  resides,  or 
carries  on  business,  or  personally  works  for  gain. 

Explaiiatiou . — In  this  section  ^property'  means  property 
situate  in  British  India  ^. 

17.  Subject  to  the  limitations  aforesaid,  all  other  suits 
shall  be  instituted  in  a  Court  within  the  local  limits  of  whose 
jurisdiction — 

(a)  the  cause  of  action  *  arises,  or 

{b)  all  the  defendants,  at  the  time  of  the  commencement  of 


*  That  a  suit  to  follow  the  pur- 
chase-money of  land  on  which  the 
plaintiff  had  a  mortgage  and  which 
has  been  taken  up  under  the  Laud 
Acquisition  Act,  does  not  come  under 
clause  (<7),  see  6  Mad.  344,  and  com- 
pare In  re  Stewaifi  Trusts,  22  L.  J., 
N.  S.  Chan.  369. 

*  A  suit  therefore  will  not  lie  in  a 
British  Indian  Court  for  land  situate 
in  a  Native  State  (2  Mad.  H.  C.  437), 
and  consent  of  parties  cannot  give 
jurisdiction  in  such  cases  9  Bom. 
H.  C.  242.  Whether  a  Court  will 
decree  the  sale  of  mortgaged  land 
situate  in  British  India,  but  outside 
its  jurisdiction,  see  9  Bom.  H.  C.  12: 
9  Ben.  171. 

'  This  section  does  not  apply  to  the 
High  Court  in  the  exercise  of  its 
original  civil  jurisdiction,  sec.  638, 
infra. 


*  i.  e.  according  to  the  High  Court 
at  Madras,  the  whole  cause  of  action, 
including  every  fact  necessary  to  the 
maintenance  of  the  action,  3  Mad. 
H.  C.  384.  But  the  Allahabad  High 
Court  holds  that  here  'cause  of  action ' 
does  not  mean  'whole  cause  of  action,' 
but  includes  material  part  of  the  cause 
of  action,  4  All.  425,  and  ?ee  13  Ben. 
461,  14  Ben.  367.  A  suit  for  compen- 
sation for  breach  of  contract  may  ac- 
cordingly be  brought  either  at  the 
place  where  the  contract  was  made  and 
the  defendant's  obligation  established, 
or  where  performance  was  to  be  had 
and  breach  occurred,  5  All.  279,  280. 
The  English  Courts  have  ruled  that  in 
the  C.  L.  P.  Act,  1852,  sec.  18,  'cause 
of  action'  means,  not  the  whole  cause 
of  action,  i.e.  contract  and  breach,  but 
'  the  act  on  the  part  of  the  defendant 
which  gives  the  plaintiff  his  cause  of 
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the  suitj  actually  and  voluntarily  reside  ^,  or  carry  on  business, 
or  personally  work  for  gain ;  or 

(c)  any  of  the  defendants^  at  the  time  of  the  commencement 
of  the  suit,  actually  and  voluntarily  resides^,  or  carries  on 
business,  or  personally  works  for  gain  :  provided  that  either 
the  leave  of  the  Court  is  given,  or  the  defendants  who  do  not 
reside,  or  carry  on  business,  or  personally  work  for  gain,  aS 
aforesaid,  acquiesce  in  such  institution. 

Explanation  I. — Where  a  person  has  a  permanent  dwelling 
at  one  place  and  also  a  lodging  at  another  place  for  a  temporary 
purpose  only,  he  shall  be  deemed  to  reside  ^  at  both  places  in 
respect  of  any  cause  of  action  arising  at  the  place  where  he 
has  such  temporary  lodging. 

Explanatioti  II. — A  Corporation  or  Company  shall  be  deemed 
to  carry  on  business  at  its  sole  or  principal  office  in  British 
India  or,  in  respect  of  any  cause  of  action  arising  at  any  place 
where  it  has  also  a  subordinate  office,  at  such  place. 
lUuslrations. 

(a)  ^  is  a  tradesman  in  Calcutta.  B  carries  on  business  in 
Delhi.  B,  by  his  agent  in  Calcutta,  buys  goods  of  A,  and  requests 
A  to  deliver  them  to  the  East  Indian  Eailway  Company.  A 
delivers  the  goods  accordingly  in  Calcutta.  A  may  sue  B  for  the 
price  of  the  goods  either  in  Calcutta,  where  the  cause  of  action  has 
arisen,  or  in  Delhi,  where  B  carries  on  business. 

(6)  A  resides  at  Simla,  B  at  Calcutta,  and  C  at  Delhi.  A,  B 
and  C  being  together  at  Benares,  B  and  C  make  a  joint  promissory- 
note  payable  on  demand,  and  deliver  it  to  A.  A  may  sue  B  and  G 
at  Benares,  where  the  cause  of  action  arose.  He  may  also  sue  them 
at  Calcutta,  where  B  resides,  or  at  Delhi,  where  C  resides ;  but  in 
each  of  these  cases,  if  the  non-resident  defendant  objects,  the  suit 
cannot  be  maintained  without  the  leave  of  the  Court  ^. 

18.  In  suits  for  compensation  for  wrong  done  to  person  or  Suits  for 

moveable  property,  if  the  wrong  was  done  within  the  local  compen- 

^  ^  J'  *=  sation  for 
complaint '  {Jacknon  v.  Spiitall,  L.  466), '  it  never  can  be  contended  that 
R.,  5  C.  P.  642  :  Vaufjhan  v.  Weldon,  in  order  to  constitute  a  residence  in 
L.  II.,  10  C.  P.  47).  .  any  place,  it  is  necessary  to  reside  any 
'  Tliis  is  to  be  construed  broadly,  given  number  of  days,  or  even  any 
HO  as  to  prevent  a  debtor  from  evading  great  part  of  the  year.  It  happens 
the  claims  of  his  creditors,  6  Bom.  perpetually  that  persons  have  different 
1 02.  As  to  the  meaning  of '  residence'  places  of  abode,  in  some  of  which  they 
and  dwelling-place,  see  i  All.  51.  The  reside  more  or  less,  as  suits  their  con- 
residence  intended  is  not  an  exclusive  veuience.* 

residence,  see  L.  R.,  i  I.  A.  396,  397  "  This  section  does  not  apply  to  the 

(a  case  as  to  a  condition).     As  Lord  High  Conrt  in  the  exercise  of  its  ori 

Kenyon  said  {Hex  v.  Sargent,  5  T.  R.  ginal  civil  jurisdiction,  sec.  638,  inh-a. 
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side within 
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limits  of  the  jurisdiction  of  one  Court  and  the  defendant 
resides,  or  carries  on  business,  or  personally  works  for  gain, 
within  the  local  limits  of  the  jurisdiction  of  another  Court, 
the  plaintiff  may  at  his  option  sue  in  either  of  the  said  Courts. 
Illustrations. 

(a)  A,  residing  in  Delhi,  beats  B  in  Calcutta.  £  may  sue  A 
either  in  Calcutta  or  in  Delhi. 

(6)  A,  residing  in  Delhi,  publishes  in  Calcutta  statements 
defamatory  of  B.     B  may  sue  A  either  in  Calcutta  or  in  Delhi. 

(c)  A,  travelling  on  the  line  of  a  railway  company  whose 
principal  office  is  at  Howrah,  is  upset  and  injured  at  Allahabad  by 
negligence  imputable  to  the  company.  He  may  sue  the  company 
either  at  Howrah  or  at  Allahabad. 

19.  If  the  suit  be  to  obtain  relief  respecting",  or  compen- 
sation for  wrong-  to,  immoveable  property  situate  within  the 
limits  of  a  single  district,  but  within  the  jurisdiction  of 
different  Courts,  the  suit  may  be  instituted  in  the  Court  within 
whose  jurisdiction  any  portion  of  the  property  is  situate : 
provided  that,  in  respect  of  the  value  of  the  subject-matter  of 
the  suit,  the  entire  claim  be  cognisable  by  such  Court, 

If  the  immoveable  property  be  situate  within  the  limits  of 
different  districts,  the  suit  may  be  instituted  in  any  Court, 
otherwise  competent  to  try  it,  within  whose  jurisdiction  any 
portion  of  the  property  is  situate  ^. 

20,  If  a  suit  which  may  be  instituted  in  more  than  one 
Court  is  instituted  in  a  Court  within  the  local  limits  of  whose 
jurisdiction  the  defendant  or  all  the  defendants  does  not  or  do 
not  actually  and  voluntarily  reside,  or  carry  on  business,  or 
personally  work  for  gain,  the  defendant  or  any  defendant  may, 
after  giving  notice  in  writing  to  the  other  parties  of  his 
intention  to  apply  to  the  Court  to  stay  proceedings,  apply  to 
the  Court  accordingly ; 

and  if  the  Court,  after  hearing  such  of  the  parties  as  desire 
to  be  heard,  is  satisfied  that  justice  is  more  likely  to  be  done 
by  the  suit  being  instituted  in  some  other  Court,  it  may  stay 
proceedings  either  finally  or  till  further  order,  and  make  such 
order  as  it  thinks  fit  as  to  the  costs  already  incurred  by  the 
parties  or  any  of  them. 

*  And  the  Court,  if  it  decrees  the       Cal.  66i.    Section  19  does  not  apply  to 
sale  of  the  whole  property,  may  order       the  High  Court  in  the  exercise  of  its    [ 
such  sale  to  be  made,  8  Cal.  703  :   14       originalciviljurisdiction,sec.638, infra.    ', 
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In  such  case,  if  the  plaintiff  so  requires,  the  Court  shall 
return  the  plaint  with  an  endorsement  thereon  of  the  order 
staying"  proceedings. 

Every  such  application  shall  be  made  at  the  earliest  possible  Applica- 
opportunity,  and  in  all  cases  before  the  issues  are  settled ;  and  toTe^^e. 
any   defendant   not   so   applying    shall  be   deemed  to  have 
acquiesced  in  the  institution  of  the  suit  ^. 

21.  Where  the  Court,  under  section  20,  stays  proceedings.  Remission 
and  the  plaintiff  re-institutes  his  suit  in  another  Court,  the  ^here  suiT 
plaint  shall  not  be  chargeable  with  any  court-fee :  provided  instituted 
that  the  proper  fee  has  been  levied  on  the  institution  of  the  Court, 
suit  in  the  former  Court,  and  that  the  plaint  has  been  returned 

by  such  Court. 

22.  Where  a  suit  may  be  instituted  in  more  Courts  than  Procedure 
one,  and  such  Courts  are  subordinate  to  the  same  appellate  Courts  in 
Court,  any  defendant,  after  giving  notice  in  writing  to  the  which  suit 
other  parties   of   his   intention    to   apply   to   such   Court  to  stituted 
transfer  the  suit  to  another  Court,  may  apply  accordingly;  subordin- 
and  the  appellate  Court,  after  hearing  the  other  parties,  if  appellate 
they  desire  to  be  heard,    shall   determine   in  which  of  the  ^°^^' 
Courts  having  jurisdiction  the  suit  shall  proceed  ^. 

23.  Where  such  Courts  are  subordinate  to  different  appel-  Procedure 
late  Courts,  but  are  subordinate  to  the  same  High  Court,  any  are^not  so^ 
defendant,  after  giving  notice  in  writing  to  the  other  parties  subordin- 
of  his  intention  to  apply  to  the  High  Court  to  transfer  the 

suit  to  another  Court  having  jurisdiction,  may  apply  accord- 
ingly. If  the  suit  is  brought  in  any  Court  subordinate  to  a 
District  Court,  the  application,  together  with  the  objections, 
if  any,  filed  by  the  other  parties,  shall  be  submitted  through 
the  District  Court  to  which  such  Court  is  subordinate.  The 
High  Court  may,  after  considering  the  objections,  if  any,  of 
the  other  parties,  determine  in  which  of  the  Courts  having 
jurisdiction  the  suit  shall  proceed  ^. 

'  6  Mad.  349.    Sec.  20  contains  the  '  The  order  for  transfer  will  not  be 

only  provision  in  the  Code  for  staying  made  unless  the  suit  is  brought  in 

proceedings.  There  is  no  express  power  aCourthavingjurisdiction,  9  All.  191, 

to  stay  frivolous  or  vexatious  suits,  as  approving  of  6  Cal.  30. 

there  is  in  England  under  Order  xxv.  "  This   is  intended  to  provide  for 

r.  4.  those  cases  where  on  the  ground  of 

VOL.  II.  I  i 
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Procedure  24.  Where  such  Courts  are  subordinate  to  different  High 
areTubort^  CourtSj  any  defendant  may,  after  giving  notice  in  writing 
to  the  other  parties  of  his  intention  to  apply  to  the  High 
Court  within  whose  jurisdiction  the  Court  in  which  the  suit 
is  brought  is  situate  ^,  apply  accordingly. 

If  the  suit  is  brought  in  any  Court  subordinate  to  a  Dis- 
trict Court,  the  application,  together  with  the  objections,  if 
any,  filed  by  the  other  parties,  shall  be  submitted  through 
the  District  Court  to  which  such  Court  is  subordinate  ; 

and  such  High  Court  ^  shall,  after  considering  the  objections, 
if  any,  of  the  other  parties,  determine  in  which  of  the  several 
Courts  having  jurisdiction  the  suit  shall  proceed  ^. 

Transfer  of  25.  The  High  Court  or  District  Court  may,  on  the  appli- 
cation of  any  of  the  parties,  after  giving  notice  to  the  parties 
and  hearing  such  of  them  as  desire  to  be  heard,  or  of  its 
own  motion  without  giving  such  notice,  withdraw  any  suit, 
whether  pending  in  a  Court  of  first  instance  or  in  a  Court  of 
appeal  subordinate  to  such  High  Court  or  District  Court, 
as  the  case  may  be,  and  try*  the  suit  itself,  or  transfer  it 
for  trial  to  any  other  such  subordinate  Court  competent  ^  to 
try  the  same  in  respect  of  its  nature  and  the  amount  or  value 
of  its  subject-matter  ^. 


suits. 


expense  or  convenience  or  some  other 
good  reason  the  Court  thinks  the  place 
of  trial  ought  to  be  changed.  A  defen- 
dant desiring  a  transfer  ought  clearly 
to  explain  by  petition  and  affidavit 
the  nature  of  the  claim  and  defence, 
the  issues,  the  evidence  required,  and 
then  satisfy  the  Court  that  the  change 
is  desirable,  9  Cal.  980. 

^  that  the  suit  may  be  transferred 
to  another  Court  having  jurisdiction 
but  subordinate  to  another  High 
Court. 

•  i.e.  the  High  Court  mentioned  in 
the  first  clause  of  this  section. 

'  In  5  All.  60  it  was  held  that  this 
section  does  not  empower  a  High  Court 
to  transfer  a  suit  instituted  within  its 
own  jurisdiction  to  the  jurisdiction  of 
another  High  Court,  but  only  to  declare 
in  which  Court  a  suit  shall  proceed 
and,  if  necessary,  to  stay  all  further 


proceedings  within  its  own  jurisdiction. 
If  this  had  been  the  intention  of  the 
legislature,  it  would  surely  have  given 
express  power  to  stay  proceedings,  aa 
in  sees.  20,  476. 

*  Unless  the  evidence  is  retaken 
there  is  no  trial,  7  All.  342. 

'  i.e.    having    jurisdiction,    7    ■^^^• 

239- 

*  An  order  under  this  section  trans- 
ferring a  suit  in  which  an  appeal 
would  lie  from  the  decree  made 
therein  is  not  subject  to  revision 
by  the  High  Court,  6  All.  233.  The 
High  Court  cannot  under  this  section 
transfer  an  appeal  unless  the  Court 
from  which  the  transfer  is  sought  to 
be  made  has  jurisdiction  to  hear  the 
appeal,  6  Cal.  30.  j 

Section  25  is  applicable  to  cases  ofi 
winding-up  companies,  9  All.  182.      i 
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For  the  purposes  of  this  section^  the  Courts  of  Additional 
and  Assistant  Judges  shall  be  deemed  to  be  subordinate  to  the 
District  Court. 

The  Court  trying  any  suit  withdrawn  under  this  section 
from  a  Court  of  Small  Causes  shall,  for  the  purposes  of  such 
suit,  be  deemed  to  be  a  Court  of  Small  Causes. 


CHAPTEE  III. 

OF    PARTIES    AND   THEIR   APPEARANCES,    APPLICATIONS 
AND    ACTS. 

26.  All  persons  may  be  joined  as  plaintiffs  in  whom  the  Persons 
right  to  any  relief  claimed  is  alleged  to  exist,  whether  jointly^,  ^e  jo^ed 
severally  ^  or  in  the  alternative  ^  in  respect  of  the  same  cause  a^  plain- 
of  action  *.      And  judgment  may  be  given  for  such  one  or 
more  of  the  plaintiffs  as  may  be  found  to  be  entitled  to  relief, 
for  such  relief  as  he  or  they  may  be  entitled  to,  without  any 
amendment.     But  the  defendant,  though  unsuccessful,  shall 


>■  9  All.  486. 

"  Thus  where  eight  trustees  of  a 
charity  brought  an  action  for  a  libel 
contained  in  a  letter  written  by  the 
defendant,  it  was  held  in  England  that 
they  might  rightly  join,  though  no 
joint  injury  was  shown,  Booth  v. 
Lriscoe,  2  Q.  B.  D.  496.  Each  had  a 
separate  right  to  sue  arising  out  of 
the  same  cause  of  action.  But  in  1 1 
Cal.  524,  where  thirteen  deserters 
committed  to  jail  under  one  warrant 
and  for  the  same  offence  jointly  sued 
-the  gaoler  for  wrongful  detention  after 
the  expiry  of  their  tenn  of  imprison- 
ment, the  plaint  was  taken  off  the 
file,  because  'the  causes  of  action, 
though  similar  in  nature,  were  in  fact 
distinct  and  separate.'  This  decision 
ignored  the  word  '  severally '  and 
seems  erroneous. 

The  Madi'as  High  Court  once  said 
that  in  a  suit  to  recover  property,  in 
the  absence  of  a  special  provision, 
all  the  co-owners  should  be  joined 
as  plaintiffs,  or,  if  they  refuse,  as 
defendants,  3  Mad.  234. 

'  The  words  '  in  the  alternative ' 
apply  to  cases  in  which  there  is  a 


doubt  as  to  who  is  the  person  entitled 
to  sue,  6  Mad.  243;  whether,  e.g. 
principal  or  agent  should  be  plaintiff. 
They  also,  apparently,  permit  a 
plaintiff  to  join  two  separate  alterna- 
tive causes  of  action  against  the 
same  defendant,  Bagot  v.  Easton,  J 
Ch.  D.  I. 

*  From  the  English  Order  xvi.  r.  I, 
but  with  the  addition  of  the  words  '  in 
respect  of  the  same  cause  of  action ; ' 
i.e.  the  same  set  of  facts  which  give 
or  may  give  A  a  right  to  legal  relief 
against  B.  And  see  6  Bom.  266,  275, 
where  Sargent  J.  said  that  here  'cause 
of  action  meant  not  only  the  act 
complained  of,  but  also  the  right 
violated  by  that  act.'  Where  one  of 
two  Hindd  widows  and  her  adopted 
son  sued  as  co-plaintiffs  claiming 
either  the  whole  family  estate  for 
the  son  if  the  adoption  were  valid, 
or,  if  the  adoption  were  invalid,  half 
the  estate  for  the  plaintiff  widow, 
the  suit  was  held  bad  for  misjoinder, 
6  Mad.  239 ;  and  see  6  Bom.  a66,  275. 
In  the  Madras  c&ao  there  were  an- 
tagonistic claims  arising  out  of  the 
same  cause  of  action. 


I  1  i 
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be  entitled  to  his  costs  occasioned  by  so  joining  any  person 
who  is  not  found  entitled  to  rehef,  unless  the  Court  in  dis- 
posing of  the  costs  of  the  suit  otherwise  directs. 

27.  Where  a  suit  has  been  instituted  in  the  name  of  the 
wrong  person  as  plaintiff  ^,  or  where  it  is  doubtful  whether  it 
has  been  instituted  in  the  name  of  the  right  plaintiff  2,  the 
Court  may,  if  satisfied  that  the  suit  has  been  so  commenced 
through  a  bond  fde  mistake  ^,  and  that  it  is  necessary  for  the 
determination  of  the  real  matter  in  dispute  so  to  do,  order 
any  other  person  or  persons  to  be  substituted*  or  added  as 
plaintiff  or  plaintiffs  upon  such  terms  as  the  Court  thinks 
just  ^. 

28-  AH  persons  may  be  joined  as  defendants  against  whom 
the  right  to  any  relief  is  alleged  to  exist,  whether  jointly, 
severally  or  in  the  alternative,  in  respect  of  the  same  matter^. 
And  judgment  may  be  given  against  such  one  or  more  of  the 
defendants  as  may  be  found  to  be  liable,  according  to  their 
respective  liabilities,  without  any  amendment. 

29.  The  plaintiff  may,  at  his  option,  join  as  parties  to  the 
same  suit  all  or  any  of  the  persons  severally,  or  jointly  and 
severally,  liable  on  any  one  contract,  including  parties  to  bills 
of  exchange,  hundis  and  promissory  notes'^. 


^  e.g.  by  beneficiary  instead  of 
trustee,  by  mortgagor  instead  of  mort- 
gagee. 

'  e.g.  in  an  action  for  breach  of  a 
contract  made  by  an  agent. 

^  of  law  or  of  fact,  Ducket  v. 
Gover,  6  Ch.  D.  82. 

*  It  has  been  held  in  Eivgland  that 
a  new  plaintiff  cannot  be  substituted 
for  the  origfinal  plaintiff  except  by 
consent  of  the  latter,  Emden  v.  Carte, 
17  Ch.  D.  169,  where  the  Court  added 
a  plaintiff  and  gave  him  the  conduct 
of  the  suit. 

'  See  Turquand  v.  Fearon,  4  Q.  B. 
D.  280. 

*  From  the  English  Order  xvi.  r.  4, 
with  the  addition  of  the  words  'in 
respect  of  the  same  matter,'  8  Cal.  172. 
Sec.  28  is  not  imperative,  8  Cal.  238. 
It  does  for  defendants  what  sec.  26  does 
for  plaintiffs.     It  was  said  in  Council 


that  sec.  28  would  enable  a  landlord 
to  proceed  in  a  single  suit  for  the 
enhancement  of  the  rent  of  the  tenants 
of  a  whole  estate.  In  England,  .4  sued 
£  for  trespass  on  land  of  which  A  was 
lessee  under  C.  The  defence  was  a  right 
of  way  granted  by  C.  It  was  held  that 
A  might  add  Cas  a  defendant,  claiming 
against  him,  in  case  the  right  of  way 
was  established,  damages  for  breach 
of  covenant  for  quiet  enjoyment,  Child 
V.  Stenning,  5  Ch.  D.  695.  But  a 
stranger  to  a  contract  of  which  specific 
performance  is  sought  cannot  be  a  party 
to  a  suit.  Where,  therefore,  A  sues 
as  against  B  for  specific  performance 
of  a  contract  to  sell  lands  and  as 
against  C  for  a  declaration  that  he 
was  not  entitled  to  any  charge  on 
those  lands,  C  is  improperly  made  a 
party,  5  Bom.  177.  See  12  Cal.  555. 
"  Thus  the  holder  of  bills  of  ex- 
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30.  Where  there  are  numerous  parties  ^  having  the  same  One  party 
interest  in  one  suit,  one  or  more  of  such  parties  may,  with  the  ™e*end  on"^ 
permission  of  the  Court,  sue  or  be  sued,  or  may  defend,  in  behalf  of 
such  suit,  on  behalf  of  all  parties  so  interested  2.     But  the  interest™* 
Court  shall  in  such  case  give,  at  the  plaintiff^'s  expense,  notice 

of  the  institution  of  the  suit  to  all  such  parties  either  by  per- 
sonal service  or  (if  from  the  number  of  parties  or  any  other 
cause  such  service  is  not  reasonably  practicable)  by  public 
advertisement,  as  the  Court  in  each  case  may  direct  ^. 

31.  No  suit  shall  be  defeated  by  reason  of  the  misjoinder  Suit  not 
of   parties,   and  the  Court  may  in  every  suit  deal  with  the  *°  ^^^^  ^^ 
matter  in  controversy  so  far  as  regards  the  rights  and  interests  misjoinder, 
of  the  parties  actually  before  it  *. 

Nothing  in  this  section  shall  be  deemed  to  enable  plaintiffs 
to  join  in  respect  of  distinct  causes  of  action  ^. 

32.  The  Court  may,  on  or  before  the  first  hearing,  upon  Court  may 
the  application  of  either  party,  and  on  such  terms  as  the  ^dTarties 
Court  thinks  just,  order  that  the  name  of  any  party,  whether 

as  plaintiff  or  as  defendant^,  improperly  joined,  be  struck 
out; 
and  the  Court  may  at  any  time  "^  either  upon  or  without 

change  may  join  the  drawer  and  the  infringement,  Sheehan  v.  &.  JE.  Ry. 

acceptor  as  co-defendants  in  the  same  Co.,  16  Ch.  D.  59.     Its  object  is  to 

suit,  3  Cal.  541.  save  the  record   from  being  incum- 

*  i.e.  persons,  9  Cal.  606.  The  bered.  It  does  not  allow  individuals 
first  part  of  this  section  implies  that  to  sue  on  behalf  of  the  general  public, 
the  plaintiff  therein  contemplated  but  it  enables  some  of  a  class  having 
wishes  to  sue  on  behalf  of  other  persons  special  interests  to  represent  the  rest 
similarly  interested  in  suing,  they  of  the  class,  9  Mad.  463.  It  applies 
also  wishing  the  same,  5  All.  606.  to  suits  affecting  the  property  of  a 
That  when  there  is  community  of  Malabar  ^araiodci, which 'is  something 
interest  among  a  large  number  of  in  the  nature  of  a  corporation,'  but 
persons  a  few  should  be  allowed  to  not  the  kind  contemplated  in  sec.  435, 
represent  the  whole,  see  3  Mad.  H.  C.  6  Mad.  125  :  10  Mad.  327. 

229.  ♦  Order  xvi.  r.  ii. 

*  See  Order  xvi.  r.  9.  '6  Bom.  275. 

'  This   section    applies   to    a  case  *  Thus  if  an  officer  of  a  corporation 

where  many  persons  are  jointly  in-  or  company  be  made  a  defendant  for 

terested  in  obtaining  relief,  7  All.  182,  purposes  of  discovery  only,  his  name 

per  Petheram  C.J. ;  as,  for  instance,  should  be  struck  out,  as  the  necessary 

where  one  part-owner  of  a  ship  sues  relief  can  be  got  under  sec.  1 34 ;  see 

on    behalf    of   himself    and    his   co-  Wilson  v.  Church,  9  Ch.  D.  .S52. 

owners    for    freight.    Be    Hart    v.  '  even,    apparently,   after    decree, 

Stevenson,  I  Q.  B.  D.  313,  or  where  6  Mad.  227. 
one  co-owner  of  a  patent  sues  for  an 
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such  application,  and  on  such  terms  as  the  Court  thinks  just, 
order  that  any  plaintiff  be  made  a  defendant  or  that  any 
defendant  be  made  a  plaintiff^,  and  that  the  name  of  any 
person  who  ought  to  have  been  joined,  whether  as  plaintiff  or 
defendant,  or  whose  presence  before  the  Court  may  be  neces- 
sary in  order  to  enable  the  Court  effectually  and  completely 
to  adjudicate  upon  and  settle  all  the  questions  involved  in  the 
suit  ^,  be  added  ^, 

No  person  shall  be  added  as  a  plaintiff,  or  as  the  next  friend 
of  a  plaintiff,  without  his  own  consent  *  thereto ''. 

Any  person  on  whose  behalf  a  suit  is  instituted  or  defended 
under  section  30  may  apply  to  the  Court  to  be  made  a  party 
to  such  suit. 

All  parties  whose  names  are  so  added "  as  defendants  shall 
be  served  with  a  summons  in  manner  hereinafter  mentioned, 
and  (subject  to  the  provisions  of  the  Indian  Limitation  Act, 
1877,  section  22)  the  proceedings  as  against  them  shall  be 
deemed  to  have  begun  only  on  the  service  of  such  summons  '^. 

The  Court  may  give  the  conduct  of  the  suit  to  such  plaintiff 
as  it  seems  proper  ^. 


'  7  Bom.  167.   But  see  10  Mad.  44. 

'  i.  e.  (as  a  rule)  questions  directly 
arising  out  of  and  incident  to  the 
original  cause  of  action,  in  which, 
either  in  character  of  plaintiff  or 
defendant,  the  person  to  be  joined  has 
an  identity  or  community  of  interest 
with  that  party  in  the  litigation  on 
whose  side  he  is  to  be  ranged,  2  All. 
743,  per  Straight  J. 

"  This  section  applies  to  a  suit 
which  is  to  some  extent  properly  in- 
stituted, though  partially  defective. 
There  is  no  jurisdiction  at  the  hearing 
to  add  a  plaintiff  unless  the  original 
plaintiff  had  some  title  to  sue,  6  Cal. 
371,  376:  4  Cal.  359:  6  Mad.  331 
(where  application  to  be  made 
plaintiffs  was  granted).  The  object 
of  this  provision  is  to  enable  the 
Court  to  try  and  determine,  once 
for  all,  material  questions  common 
to  the  parties  and  to  third  parties 
and  not  merely  questions  between  the 
parties  to  the  suit,  5  Mad.  52.  As  to 
asaigneea pendente  lite,  see  8  Bom.  323, 


and  Kino  v.  Mudkin,  6  Ch.  D.  160. 
The  Secretary  of  State  for  India  in 
Council  may  be  added,  9  Cal.  277. 
For  the  exercise  of  these  powers  no 
period  of  limitation  is  provided  :  they 
may  be  used  so  long  as  the  case  is  sub 
judice,  12  Cal.  651. 

*  This  need  not  be  in  writing,  as 
under  the  corresponding  English  rule. 

*  Because  the  suit  may  be  impro- 
perly brought,  and  if  a  person  were 
made  plaintiff  without  his  consent,  he 
might  also  be  made  liable  for  costs, 
7  Cal.  244.  If  a  person  objects  to  be 
made  a  plaintiff,  the  proper  course  is 
to  make  him  a  defendant.  But  the 
section  does  not  contemplate  an  ap- 
plication by  the  person  proposed  to 
be  added,  5  Cal.  882,  886. 

*  whether  on  the  application  of  the 
plaintiff,  or  on  their  own  application, 
or  by  the  Court  acting  on  its  own 
authority  and  without  any  application, 
2  All.  491,  492. 

''  Order  xvi.  r.  11. 

*  See  Order  xvi.  r.  39. 
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33.  Where  a  defendant  is  added,  the  plaint,  if  previously  Where  de- 
filed, shall,  unless  the  Court  direct  otherwise,  be  amended  in  f^^/*]'*' 

'  '  '  added, 

such  manner  as  may  be  necessary,  and  an  amended  copy  of  plaintiff  to 
the  summons  shall  be  served  on  the  new  defendant  and  the  "'""®°  ' 
original  defendants^. 

34.  All  objections  for  want  of  parties,  or  for  joinder  of  Time  for 
parties  who  have  no  interest  in  the  suit,  or  for  misjoinder  as  iectiras^as 
co-plaintiffs  or  co-defendants,   shall  be  taken  at  the  earliest  to  non- 
possible  opportunity,  and  in  all  cases  before  the  first  hearing  ^ ;  misjoinder, 
and  any  such  objection  not  so  taken  shall  be  deemed  to  have 

been  waived  by  the  defendant. 

35.  When  there  are  more  plaintiffs  than  one,  any  one  or  Any  party 

more  of  them  may  be  authorised  by  any  other  of  them  to  ™^y  *°" 

•^  .  thonse  any 

appear,  plead  or  act  for  such  other  in  any  proceeding  under  other  party 
this  Code  :  and  in  like  manner  when  there  are  more  defendants  etc^fo^^hhn 
than  one,  any  one  or  more  of  them  may  be  authorised  by  any 
other  of  them  to  appear,  plead  or  act  for  such  other  in  any 
such  proceeding^. 

The  authority  shall   be   in  writing  signed   by  the   party  Authority 
giving  it,  and  shall  be  filed  in  Court.  ^y^^"" 

signed  and 

Recognised  Agents  and  Pleaders.  filed. 

36.  Any  appearance,  application  or  act  in  or  to  any  Court,  Appear- 
required  or  authorised  by  law  to  be  made  or  done  by  a  party  j^l„  ^^  j^ 
to  a  suit  or  appeal  in  such  Court,  may,  except  when  otherwise  person,  by 
expressly  provided  by  any  law  for  the  time  being  in  force*,  be  agent,  or  by 
made  or  done  by  the  party  in  person,  or  by  his  recognised  P^®*^®^- 
agent  ^,  or  by  a  pleader  duly  appointed  ^  to  act  on  his  behalf  : 

Provided  that  any  such  appearance  shall  be  made  by  the 
party  in  person,  if  the  Court  so  direct  ^. 

'  Order  xvi.  r.  13.     But  as  to  con-  *  13  Suth.  Civ.  R.  344:    15  ibid. 

Bolidated   suits   see   In  re    Worthy,  345.      He  cannot  address  the  Court 

4  Ch.  D.  181.  as  a  suitor  may  do,  3  ibid.  108. 

•'  7  Cal.  594,  603:    8  Cal.  377:  6  'i.e.    duly    appointed    according 

All.  57.  to    the    law    regarding   pleaders    in 

'  3  Bom.  H.  C,  A.  C.  J.  103.  force  in  the  pai-ticular  Court,  8  Bom. 

*  See,  e.  g.,  sec.  404  infra :   4  Bom.  105. 

H.  C,  A.  C.  J .  91.     That  a  recognised  ^  In  the  case  of  a  pauper,  sec.  36  is 

agent  cannot  sue  or  appear  in  his  own  controlled  by  sec,    404,  see  4  Bom. 

name,    see    5    Ben.    Appz.    ii:     2  H.  C,  A.  C.  J.  91. 
N.  W.  P.  179. 
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37.  The  recognised  agents  of  parties  by  whom  such  ap- 
pearanceSj  applications  and  acts  may  be  made  or  done  are — 

(a)  persons  holding  general  powers-of -attorney  ^  from  parties 
not  resident  2. within  the  local  limits  of  the  jurisdiction  of  the 
Court  within  which  limits  the  appearance,  application  or  act 
is  made  or  done,  authorising  them  to  make  and  do  such 
appearances,  applications  and  acts  on  behalf  of  such  parties ; 

(6)  mukhtars  duly  certificated  under  any  law  for  the  time 
being  in  force,  and  holding  special  powers-of -attorney  author- 
ising them  to  do,  on  behalf  of  their  principals,  such  acts  as 
may  legally  be  done  by  mukhtars ; 

(c)  persons  carrying  on  trade  or  business  for  and  in  the  names 
of  parties  not  resident'^  within  the  local  limits  of  the  jurisdiction 
of  the  Court  within  which  limits  the  appearance,  application 
or  act  is  made  or  done,  in  matters  connected  with  such  trade 
or  business  only,  where  no  other  agent  is  expressly  authorised 
to  make  and  do  such  appearances,  applications  and  acts  *. 

Nothing  in  the  former  part  of  this  section  applies  to  the 
territories  now  administered  respectively  by  the  Lieutenant- 
Governor  of  the  Panjdb,  and  the  Chief  Commissioners  of 
Oudh  and  the  Central  Provinces ;  but  in  those  territories  the 
recognised  agents  of  parties  by  whom  such  appearances, 
applications  and  acts  may  be  made  and  done  shall  be  such 
persons  as  the  Local  Government  may,  from  time  to  time,  by 
notification  in  the  official  Gazette,  declare  in  this  behalf  ^. 

38.  Processes  served  on  the  recognised  agent  ^  of  a  party  to 
a  suit  or  appeal  shall  be  as  effectual  as  if  the  same  had  been 
served  on  the  party  in  person,  unless  the  Court  otherwise  directs. 


*  Bourke,  O.  C.  J.  344.  The  power 
must  be  duly  stamped,  see  infra,  Act 
I  of  1879,  sched.  I.  art.  50. 

'  This  covers  every  absence  which 
may  reasonably  be  supposed  to  have 
been  contemplated  by  the  legislature. 
It  must  be  construed  broadly,  so  as 
not  to  prevent  a  creditor  from  enforc- 
ing his  claims  against  his  debtor,  6 
Bom.  ICX5,  102. 

»  6  Bom.  H.  C.  159. 

*  This  clause  must  be  read  with 
sec.  76,  4  Bom.  416.  For  a  case  in 
which  a  firm  was  held  not  within  cl. 


(c),  see  8  Bom.  H.  C.  159.  As  to 
the  agent  of  a  firm  ceasing  to  exist,  or 
to  carry  on  business,  see  1 3  Suth.  Civ. 
R.  344:  9  Bom.  H.  C.  427.  As  to 
the  Political  Agent  appointed  to 
manage  the  estate  of  a  minor  Chief, 
II  Bom.  53. 

'  See  the  PanjiCb  Notification  No. 
3857,  dated  Oct.  3,  1877:  and  The 
N.  W.  Provinces  and  Oudh  Gazette, 
July  27,  1878,  p.  1058. 

*  But  an  order  directed  to  be  served 
on  an  attorney  cannot  be  served  on 
his  clerk,  2  Hyde,  116. 
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The  provisions  of  this  Code  for  the  service  of  process  on  a 
party  to  a  suit  shall  apply  to  the  service  of  process  on  his 
recognised  agent  ^. 

39.  The  appointment  of  a  pleader  to  make  or  do   any  Appoint- 
appearance,  application  or  act  as  aforesaid  shall  be  in  writing,  pleader, 
and  such  appointment  shall  be  filed  in  court. 

When  so  filed,  it  shall  be  considered  to  be  in  force  until 
revoked  with  the  leave  of  the  Court,  by  a  writing  signed  by 
the  client  and  filed  in  court  2,  or  until  the  client  or  the 
pleader  dies,  or  all  proceedings  in  the  suit  are  ended  so  far  as 
regards  the  client  ^. 

No  advocate  of  any  High  Court  established  by  Royal 
Charter  shall  be  required  to  present  any  document  empowering 
him  to  act. 

40.  Processes  served  on  the  pleader  of  any  party  or  left  at  Service  of 
the  office  or  ordinary  residence  of  such  pleader,  relative  to  ^[g^der "" 
a  suit  or  appeal,  and  whether  the  same  be  for  the  personal 
appearance  of  the  party  or  not,  shall  be  presumed  to  be  duly 
communicated   and   made   known   to   the   party   whom   the 
pleader  represents ;    and,  unless  the  Court  otherwise  directs, 

shall  be  as  effectual  for  all  purposes  in  relation  to  the  suit 
or  appeal  as  if  the  same  had  been  given  to  or  served  on  the 
party  in  person  *. 


41.  Besides  the  recognised  agents  described  in  section  37,  Agent  to 

receive 
process. 


any  person   residing  within  the  jurisdiction   of  the  Court  ^^^^"^^ 


may  be  appointed  an  agent  to  accept  service  of  process. 

Such  appointment  may  be  special  or  general  and  shall  be  His  ap- 
made  by  an  instrument  in  writing  signed  by  the  principal,  to'beTn° 
and   such   instrument,  or,   if    the   appointment   be   general,  writing 
a  duly  attested  copy  thereof,  shall  be  filed  in  court.  gied. 

'  Of  course  sec.  38  does  not  bar  ser-  5  Bom.  H.  C,  A.  C.  J.  83  (resisting 

vice  on  the  parties  themselves,  Suth.  claim  to  property  attached  in  execu- 

1864,  Mis.  21.  tion):  4  Mad.  H.C.  Rulings,  xliii(Bait 

'  Cf.  the  English  Order  vii.  r.  3.  remanded  by  appellate  Court). 

3  That  a  new  vakAlatn^ma  is  un-  *  6  Bom.  H.  C,  A.  C.  J.  141  (order 

necessary  in  proceedings  subsequent  requiring  party  to  attend  and  give 

to  decree,  see   8   Suth,  Civ.   R.    93  evidence).     As  to  divorce  suits,  see  6 

(appeals  to  the  Queen  in  Council) :  12  Bom.  416,  429. 
ibid.  465  (application  for  a  new  trial) : 
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OF   THE    FRAME    OF    THE    SUIT. 

42.  Every  suit  shall,  as  far  as  practicable,  be  so  framed  as 
to  afford  ground  for  a  final  decision  upon  the  subjects  in 
dispute,  and  so  to  prevent  further  litigation  concerning  them. 

43.  Every  suit  shall  include  the  whole  of  the  claim  which 
the  plaintiff  is  entitled  to  make  in  respect  of  the  cause  of 
action  ^ ;  but  a  plaintiff  may  relinquish  any  portion  of  his 
claim  in  order  to  bring  the  suit  within  the  jurisdiction  of 
any  Court  ^. 

If  a  plaintiff  omit  to  sue  ^  in  respect  of,  or  intentionally 
relinquish,  any  portion  of  his  claim,  he  shall  not  afterwards 
sue  in  respect  of  the  portion  so  omitted  or  relinquished  *. 

A  person  entitled  to  more  than  one  remedy^  in  respect 
of  the  same  cause  of  action  may  sue  for  all  or  any  of  his 
remedies ;  but  if  he  omits  (except  with  the  leave  of  the  Court 


*  i.e.  the  cause  of  action  upon  which 
the  suit  is  brought,  8  Mad.  520;  see 
13  Cal.  391.  One  of  the  reasons  for 
prohibiting  the  splitting  of  an  entire 
demand  is  that  the  defendant  be  not 
put  to  unnecessary  vexation,  and  one 
test  is  whether  the  same  evidence  and 
the  same  arguments  apply  in  the  two 
cases. 

*  9  Mad.  279. 

'  The  words  '  omit  to  sue '  include 
accidental  or  involuntary  omission,  1 1 
Moore,  I.  A.  605  (S.  C,  8  Suth.P.C.3). 

*  9  Cal.  143,  affirmed  by  the  P.  C, 
13  Cal.  482  :  2  All.  838 :  3  All.  543, 
660:  4  All.  171.  Thus  where  the  pro- 
perty of  a  Hindii  family  consisted  of 
lands  as  well  as  debts,  and  two  of 
the  family  at  first  sued  for  a  par- 
tition of  the  debts  only  and  then 
compromised  and  withdrew  the  suit 
without  the  permission  of  the  Court, 
a  second  suit  brought  by  them  for  a 
partition  of  the  whole  property  was 
barred,  7  Bom.  182.  So  where  A  sued 
for  rent  at  an  enhanced  rate  for  a 
certain  year,  he  could  not  afterwards 
sue  for  the  original  rent  for  previous 


years.  The  correct  test  is  whether 
the  claim  in  the  new  suit  is,  in  fact, 
founded  on  a  cause  of  action  distinct 
from  that  which  was  the  foundation 
of  the  former  suit,  11  Moo.  I.  A.  605. 
Thus  where  A  deposits  three  Govern- 
ment promissory  notes  with  B,  who 
misappropriates  them,  and  A  sues  B 
for  two  of  the  notes,  A  cannot  after- 
wards sue  B  for  the  third  note,  ibid. 
For  other  cases  in  which  the  second 
suit  is  barred,  see  4  Suth.  Ref.  3o  : 
12  Suth.  Civ.  R.  79  :  14  ibid.  253  :  18 
ibid.  337  :  21  ibid.  223  :  3  Ben.  A.  C. 
J.  265  :  7  Bom.  377. 

For  cases  in  which  the  second  suit 
is  not  barred,  see  4  All.  180,  461  : 

6  All.  616  :    7  All.  624:   9  All.  33  : 

7  Bom.  446  :  8  Cal.  819  :  12  Cal.  60, 
339 ;  and  bee  Act  IV  of  1882,  sec.  99. 

Where  the  plaintiff  omits  to  sue  in 
respect  of  a  portion  of  his  claim, 
stating  that  he  does  not  relinquish  it, 
but  means  to  sue  again  for  it,  he 
can,  of  course,  gain  nothing  by  such 
statement,  3  N.  W.  P.  90. 

*  i.e.  entitled  at  the  time  of  suing 
for  the  first  remedy,  3  All.  857. 
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obtained  before  the  first  hearing^)  to  sue  for  any  of  such 
remedies,  he  shall  not  afterwards  sue  for  the  remedy  so 
omitted. 

For  the  purpose  of  this  section,  an  obligation  and  a  col- 
lateral security  for  its  performance  shall  be  deemed  to  consti- 
tute but  one  cause  of  action  2. 

Illustration. 
A  lets  a  house  to  -B  at  a  yearly  rent  of  Rs.  1,200.     The  rent  for 
the  whole  of  the  years  1881  and  1882  is  due  and  unpaid.     A  sues 
B  only  for  the  rent  due  for  1882.     A  shall  not  afterwards  sue  B 
for  the  rent  due  for  i88i^ 

44.  Jltde  a. — No  cause  of  action   shall,  unless  with  the  Only  cer- 
leave  of  the  Court  *,  be  joined  with  a  suit  for  the  recovery  of  to^be^ioined 
immoveable  property  ^,  or  to  obtain  a  declaration  of  title  to  with  suit 
immoveable  property,  except —  covery  of 

{a)  claims  in  respect  of  mesne  profits  ®  or  arrears  of  rent  ^^°*^- 
in  respect  of  the  property  claimed, 

(Jj)  damages  for  breach  of  any  contract  under  which  the 
property  or  any  part  thereof  is  held,  and 

(c)  claims  by  a  mortgagee  to  enforce  any  of  his  remedies 
under  the  mortgage  '. 

Rule  b. — No  claim  by  or  against  an  executor,  administrator  Claims  by 
or  heir  ^  as  such,  shall  be  joined  with  claims  by  or  against  °x^u^^(J)f' 
him  personally,  unless  the  last-mentioned  claims  are  alleged  adminis- 
to  arise  with  reference  to  the  estate  in  respect  of  which  the  ijgip, 

'  The    application  for  leave  is  in  instrument,  2  Ch.  D,  1 1 1 ;  (S)  a  claim 

time  if  made  directly  the  case  is  called  for  a   receiver,    24  W.  R.  845;    (c) 

on,  and  before  anything  has  been  done  where  the  plaintiff  was  both  heir  at 

towards  the  hearing,  5  Bom.  463,  465.  law  and  one  of  the  next  of  kin  of  an 

^  Where  a  mortgagee  in  execution  intestate,  a  claim  for  administration, 

of  a  decree  for  the  satisfaction  of  any  24  W.  R.  901. 

claim,    whether    arising    under    the  '  5  Mad.  161. 

mortgage  or  not,  attaches  the  mort-  *  As  to  these,  see  8  Cal.  332,343,  8 

gaged  property,  he  may,  notwithstand-  Suth.  Civ.  R.  104,  where  the  expression 

ing  anything  contained  in  this  section,  was  interpreted   as   meaning  '  those 

institute  a  suit  for  sale  of  the  property,  profits    which    a    person    in    actual 

under  sec.  67  of  the  Transfer  of  Pro-  wrongful  possession  of  certain  land 

perty  Act,  supra.  Vol.  I.  p.  780.  did  actually  receive,  or  might  with 

"  6  Cal.  793  :  1 2  Cal.  50.  ordinary  diligence  have  received,  from 

*  In  England  leave  has  been  given  that  land.' 

to  join  with  an  action  for  the  recovery  '  Order  xviii.  r.  2.      There  is   no 

of  land,  (a)  a  claim  to  recover  a  deed  appeal  from  an  order  under  sec.  44. 

relating  to  the  land,  and  to  recover  rule  a,  8  All.  191. 

personal  estate  comprised  in  the  same  *  6  Bom.  390,  393. 
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plaintiff  or  defendant  sues  or  is  sued  as  executor,  administrator 
or  lieir,  or  are  such  as  he  was  entitled  to,  or  liable  for,  jointly 
with  the  deceased  person  whom  he  represents  ^. 

45.  Subject  to  the  rales  contained  in  chapter  II  and  in 
section  44,  the  plaintiff  may  unite  in  the  same  suit  several 
causes  of  action  against  the  same  defendant  or  the  same 
defendants  jointly;  and  any  plaintiffs  having  causes  of  action 
in  which  they  are  jointly'*  interested  ag-ainst  the  same 
defendant,  or  the  same  defendants  jointly,  may  unite  such 
causes  of  action  in  the  same  suit  ^. 

But  if  it  appear  to  the  Court  that  any  such  causes  of  action 
cannot  be  conveniently  tried  or  disposed  of  together,  the  Court 
may,  at  any  time  before  the  first  hearing,  of  its  own  motion 
or  on  the  application  of  any  defendant,  or  at  any  subsequent 
stage  of  the  suit,  if  the  parties  agree,  order  separate  trials  of 
any  such  causes  of  action  to  be  had,  or  make  such  other  order 
as  may  be  necessary  or  expedient  for  the  separate  disposal 
thereof  *. 

"When  causes  of  action  are  imited,  the  jurisdiction  of  the 
Court  as  regards  the  suit  shall  depend  on  the  amount  or  value 
of  the  aggregate  subject-matters  at  the  date  of  instituting 
the  suit,  whether  or  not  an  order  has  been  made  under  the 
second  paragraph  of  this  section. 

46.  Any  defendant  alleging  that  the  plaintiff  has  united 
in  the  same  suit  several  causes  of  action  which  cannot  be 
conveniently  disposed  of  in  one  suit  may  at  any  time  before 
the  first  hearing,  or,  where  issues  are  settled,  before  any 
evidence  is  recorded  ^,  apply  to  the  Court  for  an  order  confining 


»  9  All.  221. 

'  Jointly  (not  necessarily  equally) 
interested  as  to  the  subject-matter  of 
the  suit  which  the  causes  of  action 
have  in  contemplation,  6  Mad.  242. 
'  Joint  interest  in  the  main  questions 
raised  by  the  litigation  is  a  condition 
precedent  to  the  joinder  of  several 
causes  of  action  against  several  de- 
fendants,' 6  All.  108,  per  Straight  J. 

^  It  is  a  prerequisite  of  the  right 
given  by  this  section  that  the  Court 
to  which  the  plaint  is  presented  should 


have  jurisdiction  over  all  the  causes 
of  action,  7  Mad.  173.  That  this 
section  is  not  a  restrictive  proviso  to 
sec.  28,  see  5  All.  178,  per  Mahmild  J. 

*  8  Mad.  75.  This  power  does 
not,  of  course,  extend  to  the  dismissal 
of  certain  defendants  and  ordering 
that  a  fresh  suit  be  brought  against 
them,  8  Bom.  619.  As  to  the  pro- 
cedure of  the  Court  where  there  is 
a  misjoinder,  see  7  Bom.  291. 

^  but  not  afterwards,  7  All.  100. 
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the  suit  to  such  of  the  causes  of  action  as  may  be  conveniently 
disposed  of  in  one  suit^. 

47.  If^  on  the  hearing*  of  such  application,  it  appears  to  Power  to 

the  Court  that  the  causes  of  action  are  such  as  cannot  all  be  ®^<^^'^'^® 

some 

conveniently  disposed  of  in  one  suit,  the  Court  may  order  any  causes  and 
of  such  causes  of  action  to  be  excluded,  and  may  direct  the  amend- 
plaint  to  be  amended  accordingly,  and  may  make  such  order  ment. 
as  to  costs  as  may  be  just. 

Every  amendment  made  under  this  section  shall  be  at- 
tested by  the  signature  of  the  Judge. 


CHAPTEE  V. 

OF   THE    INSTITUTION    OP    SUITS. 

48.  Every  suit  shall  be  instituted  by  presenting  a  plaint  Suits  to  be 
to  the  Court  ^  or  such  officer  as  it  appoints  in  this  behalf.  T^T^nr** 

49.  The  plaint  must  be  distinctly  written  in  the  language  Language 
of  the  Court ;  provided  that,  if  such  language  is  not  English,  ^  ^  *^^*" 
the  plaint  may  (with  the  permission  of  the  Court)  be  written 

in  English;  but  in  such  case,  if  the  defendant  so  require, 
a  translation  of  the  plaint  into  the  language  of  the  Court 
shall  be  filed  in  court  ^. 

50.  The  plaint  must  contain  the  following  particulars  : —    Particulars 
(a)  the  name  of  the  Court  in  which  the  suit  is  brought  j       tained'^in 
[Ij)  the   name,  description  and  place  of  residence  of  the  plaint. 

plaintiff  * ; 

*  Order  xxiii.  r.  8.     This  section  notpart  of  theplaint,  Bourke,  0.  C.  J. 

enables  a  defendant  who  is  embarrassed  273. 

by  a  multifarious  suit  to  get  the  trial  *  Where  A  sues,  under  a  power  of 

confined   to  a   reasonable  aggregate  attorney  on  behalf  of  JB,  the  suit  must 

of  causes  of  action,  and  in  such  a  be  brought  in  Ji'a  name,  i  N.  W.  P. 

case  the  other  causes  must  needs  be  277.     See  also  4  ibid.  59.     Where  the 

left   over  for  another  suit,   8    Bom.  plaintiff  sells  his  rights  pendente  lite 

619.  the  vendee's  name  should  not  be  sub- 

'  2  Bom.  H.  C,  A,  C.  J.  42  :  10  stituted  ;  but  the  irregularity  maybe 

ibid.  495,  overruling  5  ibid.  117.  cured  by  the  defendant's  consent,  3 

'  A  paper  referred  to  in  a  plaint  is  Ben.  A.  C.  J.  214. 
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(c)  the  name,  description^  and  place  of  residence  of  the  de- 
fendant, so  far  as  they  can  be  ascertained ; 

(d)  a  plain  and  concise  statement  of  the  circumstances 
constituting  the  cause  of  action,  and  where  and  when  it 
arose ; 

(e)  a  demand  of  the  relief  which  the  plaintiff  claims^; 
and 

(/)  if  the  plaintiff  has  allowed  a  set-off  or  relinquished  a 
portion  of  his  claim,  the  amount  so  allowed  or  relinquished. 

If  the  plaintiff  seeks  the  recovery  of  money,  the  plaint 
must  state  the  precise  amount,  so  far  as  the  case  admits. 

In  a  suit  for  mesne  profits,  and  in  a  suit  for  the  amount 
which  will  be  found  due  to  the  plaintiff  on  taking  unsettled 
accounts  between  him  and  the  defendant,  the  plaint  need  only 
state  approximately  the  amount  sued  for. 

When  the  plaintiff  sues  in  a  representative  character^, 
the  plaint  should  show,  not  only  that  he  has  an  actual  existing 
repreaenta-  interest  in  the  subject-matter  but  that  he  has  taken  the  steps 

tivG, 

necessary  to  enable  him  to  institute  a  suit  concerning  it. 

Illustrations, 
(a)  A  sues  as  B'a  executor.     The  plaint  must  state  that  A  has 
proved  B's  will. 


Where 
plaintiff 
sues  as 


'■  Where  the  Government  has  recog- 
nised a  person  as  having  a  right  to 
bear  particular  titles,  a  plaint  in  a  suit 
against  him  should  mention  the  titles, 
12  Ben.  443 ;  and  the  Judicial  Com- 
mittee remarked  that  it  was  against 
the  policy  of  the  law  that  anything 
should  be  done  which  tends  to  in- 
crease one  of  the  great  social  evils  of 
India,  viz.  the  indisposition  "of  persons 
of  consequence  to  appear  as  suitors  in 
Courts  of  justice.  Their  lordships  even 
said  (ibid  449)  that '  description '  in- 
cludes all  those  titles  by  which  the 
party  is  generally  known.  A  Hindu 
widow  sued  as  representing  her  de- 
ceased husband  should  be  so  described, 
8  Bom.  309. 

*  That  under  a  prayer  for  general 
relief,  the  plaintiff  is  not  entitled  to 
any  relief  inconsistent  with  his  plaint, 
see  5  Ben.  682,  6S9.  The  Court  must 
take  into  consideration  all  the  rights 
of  the  parties  and  by  its  decree  give 


effect  to  those  rights  as  far  as  possible ; 
but  it  should  confine  itself  to  granting 
such  relief  as  is  prayed  by  the  plaint, 
I  Mad.  H.  C.  ^yj.  Tlius  in  a  suit  to 
establish  a  right  of  ownership  over 
certain  land,  the  Court  should  not 
enter  into,  and  decide  upon,  the 
plaintiff's  right  to  an  easement  over 
the  same,  2  Bom.  H.  C.  176.  How- 
ever, in  6  C'al.  485  White  J.  seems  to 
have  granted  an  injunction  for  which 
there  had  not  been  a  specific  prayer. 
As  to  interest  on  the  amount  of  mesne 
profits  decreed,  though  not  prayed  for 
in  the  plaint,  see  3  Moo.  I.  A.  220. 
That  the  plaintiff  is  limited  to  the  sum 
laid  in  his  plaint  as  mesne  profits, 
though  by  the  evidence  a  larger  sum 
appears  due  to  him,  see  2  Moo.  I.  A. 

113- 

^  This  applies  not  only  to  executors, 
administrators  and  guardians,  but  to 
the  manager  of  a  Hindu  family,  7 
Bom.  470. 
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(b)  A  sues  as  C'b  administrator.  The  plaint  must  state  that  A 
has  taken  out  administration  to  O's  estate. 

(c)  A  sues  as  guardian  of  D,  a  Muhammadan  minor.  A  is  not  B's 
guardian  according  to  Muhammadan  law  and  usage.  The  plaint 
must  state  that  A  has  been  specially  appointed  B's  guardian. 

The  plaint  must  show  that  the  defendant  is  or  claims  to  be  Defen- 

interested   in   the  subject-matter,  and  that  he  is  liable   to  ^^^^J^  ^nd 

be  called  upon  to  answer  the  plaintiff's  demand.  .  liability  to 

be  shown. 

lUustratioii. 

A  dies,  leaving  B  his  executor,  C  his  legatee,  and  D  a  debtor  to 
^'s  estate.  C  sues  D  i<>  compel  him  to  pay  his  debt  in  satis- 
faction of  C's  legacy.  The  plaint  must  show  that  £  has  cause- 
lessly refused  to  fcue  D,  or  that  B  and  D  have  colluded  for  the 
purpose  of  defrauding  C,  or  other  such  circumstances  rendering  J) 
liable  to  C. 

If  the  cause  of  action  arose  beyond  the  period  ordinarily  Grounds  of 
allowed  by  any  law  for  instituting  the  suit,  the  plaint  must  f^o^^j*^^. 
show  the  ground  upon  which  exemption  from  such  law  is  ation-law. 
claimed. 

51.  The  plaint  shall  be  signed  by  the  plaintiff  and  his  Plaints  to 
pleader  (if  any),  and  shall  be  verified  at  the  foot  by  the  ^nd  veri- 
plaintiff  or  by  some  other  person  proved  to  the  satisfaction  ^^^• 

of  the  Court  to  be  acquainted  with  the  facts  of  the  case  ^ : 

Provided  that  if  the  plaintiff  is,  by  reason  of  absence  or 
for  other  good  cause,  unable  to  sign  the  plaint,  it  may  be 
signed  by  any  person  duly  authorised  by  him  in  this  behalf  ^. 

52.  The  verification  must  be  to  the  effect  that  the  same  is  Contents  of 
true  to  the  knowledge  of  the  -person  making  it,  except  as  ^j^jj 

to  matters  stated  on  information  and  belief,  and  that  as  to 
those  matters  he  believes  it  to  be  true  ^. 

The  verification  shall  be  signed  by  the  person  making  it  *.    Verifica- 

signed. 

In  the  case  of  a  person  holding  a  verify  the  plaint,  see  i  Ben.  A.  C.  J. 

general  power  of  attorney,  or  of  any  1 00.     As  to  the  practice  of  the  Cal- 

other  recognised  agent,  the  Court  will  cutta   High  Court   when    a    suit   ia 

not  insist  on  any  extreme  stringency  of  brought  by  a  firm,  see  I3  Ben.  35. 

proof,  4  Bom.  468.  '  6  Cal.  675. 

"  e.g.  by  a  person  holding  a  general  *  It  is  expedient,  though  not  neces- 

power  of  attorney  to  sue  on  behalf  of  sary,  that  it  should  be  made  in  the 

the  plaintiff,  4   Bom.  468.     But  see  presence  of  an  officer  of  the  Court,  4 

9  All.  5,05  (allegations  of  fraud).  That  Bom.  468. 
a  person  added  as  co-plaintiff  should 
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When 
plaint  may 
be  rejected, 
returned 
for  amend- 
ment, or 
amended. 


Proviso. 


53.  The  plaint  may,  at  the  discretion  ^  of  the  Court  and  at 
or  before  the  first  hearing  ^,  be  rejected  ^,  returned  for  amend- 
ment within  a  time  to  be  fixed  by  the  Court  *,  or  amended  then 
and  there,  upon  such  terms  as  to  the  payment  of  costs 
occasioned  by  the  amendment  ^  as  the  Court  thinks  fit, 

(fl)  if  it  does  not  state  correctly  and  without  prolixity  the 
several  particulars  hereinbefore  required  to  be  specified  there- 
in; or 

{b)  if  it  contains  any  particulars  other  than  those  so 
required^;  or 

(c)  if  it  is  not  signed  and  verified  as  hereinbefore  required ;  or 
i^d)  if  it  does  not  disclose  a  cause  of  action"^;  or 
{e)  if  it  is  not  framed  in  accordance  with  section  42  ;  or 
(/■)  if  it  is  wrongly  framed  by  reason  of  nonjoinder  or  mis- 
joinder of  parties,  or  because  the  plaintiff  has  joined  causes 
of  action  which  ought  not  to  be  joined  in  the  same  suit^ : 

Provided  that  a  plaint  cannot  be  altered  so  as  to  convert  a 
suit  of  one  character  into  a  suit  of  another  and  inconsistent 
character  ^. 


*  This  discretion  is  the  discretion 
described  in  the  Specific  Relief  Act 
(supra,  Vol.  I.  p.  962),  sec.  22  ;  7  All. 

83. 

'  even  after  it  has  been  registered, 
2  Mad.  H.  C.  51 .  The  power  conferred 
by  this  section  cannot  be  exercised  by 
a  Court  of  first  instance  after  the  first 
hearing,  7  All.  79,  dissenting  from  5 
Bom.  609,  where  the  Court  held  that 
the  words  '  at  or  before  the  first  hear- 
ing '  were  merely  directory  and  not 
mandatory.  The  Legislature  certainly 
intended  them  to  be  mandatory.  But 
the  High  Courts  at  Calcutta,  6  Cal. 
332,  626,  and  Madras,  6  Mad.  239, 
agree  with  the  Bombay  High  Court, 
and  the  antinomy  calls  for  legislative 
solution. 

'  The  judge,  in  considering  whether 
he  should  admit  or  reject  a  plaint, 
should  not  refer  to  documents  and 
facts  not  annexed  to  or  stated  in  the 
plaint,  nor  ascertained  by  interrogat- 
ing the  plaintifi',  lo  Bom.  182. 

*  I  Mad.  427. 

°  i.  e.  amendment  of  the  faults  speci- 


fied in  this  section,  7  All.  loi. 

*  e.g.  mere  argument,  or  a  prayer 
that  the  defendant  be  prosecuted  for 
forgery,  8  Suth.  Civ.  R.  296. 

'  Compare  the  English  judgment 
on  demurrer,  L.  R.,  6  I.  A.  121. 

'  It  has  been  held  in  England  (under 
Order  xxviii)  that  an  action  may  be 
turned  into  an  information  (2  Ch.  Div. 
221),  and  that  pleadings  may  be 
amended  so  as  to  raise  an  entirely 
new  case  requiring  fresh  evidence  (5 
Prob.  Div.  26).  But  of  course  the 
Court,  in  the  exercise  of  its  discretion, 
may  refuse  to  allow  such  an  amend- 
ment. 

'  5  Cal.  602  :  7  Cal.  455  :  4  Bom, 
587:  7  Bom.  155:  2  Mad.  298:  9  All. 
188.  For  example,  a  suit  for  posses- 
sion with  mesne  profits  into  a  suit  for 
resumption,  6  Suth.  Civ.  R.  211. 
Were  the  rule  otherwise,  perjury  and 
forgery  would  be  encouraged,  9  Bom. 
H.  C.  6-7  :  citing  Marshall,  70,  per 
Peacock  C.J.,  and  5  Bom.  H.  C, 
A.  C.  J.  133. 
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When  a  plaint  is  amended,  the  amendment  shall  be  attested  Attesta- 
the  signature  of  the  Judge. 

54.  The  plaint  shall  be  rejected  in  the  following  cases  : 


amend- 
ment. 


When 
(«)  if  the  relief  sought  is  undervalued,  and  the  plaintifp,  on  plaint  shall 

being  required  by  the  Court  to  correct  the  valuation  within  a  ^  rejected, 
time  to  be  fixed  by  the  Court,  fails  to  do  so : 

(b)  if  the  relief  sought  is  properly  valued,  but  the  plaint  is 
written  upon  paper  insufficiently  stamped,  and  the  plaintiff, 
on  being  required  by  the  Court  to  supply  the  requisite  stamp- 
paper  within  a  time  to  be  fixed  by  the  Court  ^,  fails  to  do  so  "^ : 

(c)  if  the  suit  appears  from  the  statement  in  the  plaint  to 
be  barred  by  any  positive  rule  of  law  ^  : 

(d)  if  the  plaint,  having  been  returned  for  amendment 
within  a  time  fixed  by  the  Court,  is  not  amended  within  such 
time  *. 

55.  When  a  plaint  is  rejected,  the  Judge  shall  record  with  Procedure 
his  own  hand  an  order  to  that  effect  with  the  reason  for  such  j'^'^pia^nt 
order. 

56.  The  rejection  of  the  plaint  on  any  of  the  grounds  when 
hereinbefore  mentioned  shall  not  of  its  own  force  preclude  the  ^1^^^^°° 
plaintiff  from  presenting  a  fresh  plaint  in  respect  of  the  same  preclude 

n       , .  fresh 

cause  01  action.  plaint. 

57.  The  plaint  shall  be  returned  to  be  presented  to  the  Eetum  of 
proper  Court  in  the  following  cases  : —  \^^    p. 

(a)  if  a  suit  has  been  instituted  in  a  Court  whose  srrade  is  ^^^^^  ^"^ 

^    '  °  proper 

lower  or  higher  than  that  of  the  Court  competent  to  try  Court, 
it,  where  such  Court  exists,  or  where  no  option  as  to  the 
selection  of  the  Court  is  allowed  by  law^: 

{b)  if,  in  a  suit  relating  to  immoveable  property,  but  not 

'  2  All.  875.  plaintifiF  to  bring  a  fresh  suit  for  the 

'  9  Bom.  357.  same  matter,  or  to  enter  a  non-suit, 

'    Such,  for  instance,  as  sec.  424,  see  13  Moo.  I.  A.  160. 

infra,  or  the  Limitation  Act,  2  Mad.  *  7  Mad.  171 :  10  Mad.  2ii,follow- 

H.  C.  51.  ing  8  Bom.  313  and  8  Cal.  834.    Even 

*    Under  this  section  a  plaint  can  though  the  plaintiff  fraudulently  un- 

only  be  rejected  before  it  is  registered,  derstates  the  value   of  the  subjeot- 

3  Mad.  308:  8  Cal.  192.     That  the  matter  of  the  suit,  and  the  under-state- 

Tndian    Courts   have  no  power,  like  ment  has  only  been  detected  after  in- 

that  exercised  by  Courts  in  England,  vestigation,    the    plaint    should    be 

to  dismiss  a  suit  with  liberty  for  the  returned,  8  Mad.  62. 

VOL.  II.                                            K  k 
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coming  under  the  proviso  to  section  16,  it  appears  that  no  part 
of  such  property  is  situate  within  the  local  limits  of  the  juris- 
diction of  the  Court  to  which  the  plaint  is  presented : 

(c)  a,  in  any  other  case,  it  appears  that  the  cause  of  action 
did  not  arise,  and  that  none  of  the  defendants  are  dwelling  or 
carrying  on  business,  or  personally  working  for  gain,  within 
such  local  limits  ^. 
Procedure  On  returning  a  plaint,  the  Judge  shall,  with  his  own  hand, 
ing  plaint,  endorse  thereon  the  date  of  its  presentation  and  return,  the 
name  of  the  party  presenting  it,  and  a  brief  statement  of  the 
reason  for  returning  it. 

Procedure       58.  The  plaintiff  shall  endorse  on  the  plaint,  or  annex 

ting  plaint,  thereto,  a  memorandum  of  the  documents  (if  any)  which  he 

has  produced  along  with  it;  and,  if  the  plaint  be  admitted, 

shall  present  as  many  copies  on  plain  paper  of  the  plaint  as 

there  are  defendants,  unless  the  Court  by  reason  of  the  length 

of  the  plaint  or  the  number  of  the  defendants,  or  for  any 

other  sufficient  reason,  permits  him  to  present  a  like  number 

Concise       of  concise  statements^  of  the  nature  of  the  claim  made,  or 

s  a  emen  .  ^£  ^^^  relief  or  remedy  required,  in  the  suit,  in  which  case  he 

shall  present  such  statements. 

If  the  plaintiff  sues,  or  the  defendant  or  any  of  the 
defendants  is  sued,  in  a  representative  capacity,  such  state- 
ments shall  show  in  what  capacity  the  plaintiff  or  defendant 
sues  or  is  sued. 

The  plaintiff  may,  by  leave  of  the  Court,  amend  such 
statements  so  as  to  make  them  correspond  with  the  plaint. 

The  chief  ministerial  officer  of  the  Court  shall  sign  such 
memorandum  and  copies  or  statements  if,  on  examination,  he 
finds  them  to  be  correct. 

Register  The  Court  shall  also  cause  the  particulars  mentioned  in  sec- 

of  suits.      ^-^jj  ^Q  ^  l^g  entered  in  a  book  to  be  kept  for  the  purpose  and 

^    The  duty  imposed  by  this  section  487 :  9  Bom.  266 :  7  Mad.  171:8  Mad. 

should  be  performed  where,  after  the  62.     As  to  appeals  from  orders  under 

trial  has  begun,  or  even  after  it  has  this  section,  see  4  All.  478.  It  does  not. 

concluded,  it  appears  that  the  Court  apply  to  the  original  side  of  the  High  { 

has  not  jurisdiction,  8  Cal.  834  :  2  AU.  Court,  infra  sec.  638,and8ee8  Bom.  380 
357:  8  Bom.  313,  overruling  7  Bom,  '^  See  infra,  Schedule  IV,  No.  cxiv. 
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called  the  Register  of  civil  suits.  Such  entries  shall  be 
numbered  in  every  year  according  to  the  order  in  which  the 
plaint  is  admitted. 

59.  If  a  plaintiff  sues  upon  a  document  in  his  possession  Production 
or  power,  he  shall  produce  it  in  court  when  the  plaint  is  mention 
presented,  and  shall  at  the  same  time  deliver  the  document  or  which 

a  copy  thereof  to  be  filed  with  the  plaint  ^.  sues. 

If  he  rely  on  any  other  documents  (whether  in  his  posses-  I^ist  of 
sion  or  power  or  not)  as  evidence  in  support  of  his  claim,  ments. 
he  shall  enter  such  docimients  in  a  list  to  be  added  or  annexed 
to  the  plaint. 

60.  In  the  case  of  any  such  document  not  in  his  possession  Statement 
or  power,  he  shall,  if  possible,  state  in  whose  possession  or  ^uments 

power  it  is.  not  in  his 

possession. 

61.  In  case  of  any  suit  founded  upon  a  negotiable  instru-  Suits  on 
ment,  if   it  be  proved  that  the  instrument  is  lost,  and  if  ^bie  instru- 
an  indemnity  be  given  by  the  plaintiff,  to  the  satisfaction  ments. 

of  the  Court,  against  the  claims  of  any  other  person  upon  such 
instrument,  the  Court  may  make  such  decree  as  it  would 
have  made  if  the  plaintiff  had  produced  the  instrument  in 
court  when  the  plaint  was  presented,  and  had  at  the  same 
time  delivered  a  copy  of  the  instrument  to  be  filed  with 
the  plaint  ^. 

62.  If  the  document  on  which  the  plaintiff  sues  be  an  Production 
entry  in  a  shop-book  or  other  book  in  his  possession  or  power,  boot, 

the  plaintiff  shall  produce  the  book  at  the  time  of  filing  the 
plaint,  together  with  a  copy  of  the  entry  on  which  he  relies. 

The  Court,  or  such  officer  as  it  appoints  in  this  behalf.  Original 
shall  forthwith  mark  the  document  ^  for  the  purpose  of  identifi-  marked 
cation ;  and,  after  examining  and  comparing  the  copy  with  the  »n'l  re- 
original  and  attesting  the  copy  if  found  correct,  shall  return* 
the  book  to  the  plaintiff  and  cause  the  copy  to  be  filed. 

*  All    such    documents,    whether  presence,  Marshall,  127,  135,  per  Pea- 
irrelevant  or  otherwise  inadmissible,  cock  C.J. 
must  be  received ;  but  under  sec.  129  'a  All.  754  (lost  cheque), 
of  the  Code  [now  sec.  140]  the  Court  '  The  Court  is  not  required  to  in- 
is    competent    to  reject   such   docu-  sped  it,  3  Bom.  H.  C.  93,  93. 
ments  and   rid   the   record   of  their  *  See  sec.  143  infra. 

K  k  2 
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Inadmis-  63.  A  document  which  ought  to  be  produced  in  court  by 
docun^nt  ^^^  plaintiff  when  the  plaint  is  presented,  or  to  be  entered  in 
not  pro-  the  list  to  be  added  or  annexed  to  the  plaint,  and  which  is  not 
when  produced  or  entered  accordingly,  shall  not,  without  the  leave 

plaint  filed,  ^f  ^j^g  Court  ^,  be  received  in  evidence  on  his  behalf  at  the 

hearing  of  the  suit  ^. 

Nothing  in  this  section  applies  to  documents  produced  for 

cross-examination  of  the  defendant's  witnesses,  or  in  answer  to 

any  case  set  up  by  the  defendant,  or  handed  to  a  witness 

merely  to  refresh  his  memory. 


CHAPTER  VI. 

OF   THE    ISSUE    AND    SEE  VICE    OF    SUMMONS. 

Issue  of  Summons. 
SummonB.        64.  When  the  plaint  has  been  registered,  and  the  copies  or 
concise  statements  required  by  section  58  have  been  filed, 
a  summons  may  be  issued  to  each  defendant  to  appear  and 
answer  the  claim  on  a  day  to  be  therein  specified, 

(fl)  in  person,  or 

{b)  by  a  pleader  duly  instructed  and  able  to  answer  all 
material  questions  relating  to  the  suit,  or 

(c)  by  a  pleader  accompanied  by  some  other  person  able  to 
answer  all  such  questions. 

Every  such  summons  shall  be  signed  by  the  Judge  or  such 
officer  as  he  appoints,  and  shall  be  sealed  with  the  seal  of  the 
Court : 

Provided  that  no  such  summons  shall  be  issued  when 
the  defendant  has  appeared  at  the  presentation  of  the  plaint 
and  admitted  the  plaintiff's  claim  ^. 

Copy  or  65.  Every  such  summons  shall  be  accompanied  with  one  01 

anne^Tto  ^^  copies  or  concise  statements  mentioned  in  section  58. 

summons. 

*  8  Bom.  377,  380.     As  to  proof  of      sues  is  no  ground  for  rejecting  the 

leave,  see  13  Moore,  I.  A.  83.  plaint,  2  Bom.  H.  C.,A.  C.  J.  369. 

"  The  words   are  imperative,   the  '  Ofcourse  the  judge  must  be  satii- 

object    being  to    prevent    dishonest  fied  of  the  identity  of  the  defendant, 

fabrication    of   documents,    i   Hyde,  or  that  the  pleader  who  appears  fir 

145,  146.     But  omission  to  produce  him  is  duly  instructed,  3  Ben.  4op, 

the  document  on  which  the  plaintiflF  403,  per  Markby  J, 
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66.  If  the  Court  sees  reason  to  require  the  personal  ap-  Court  may 
pearance  of  the  defendant,  the  summons  shall  order  him  to  T^^  ^^ 
appear  in  person  in  Court  on  the  day  therein  specified.  plaintiff  to 

If  the  Court  sees  reason  to  require  the  personal  appearance  person, 
of  the  plaintiff  on  the  same  day,  it  may  make  an  order  for 
such  appearance. 

67.  No  party  shall  be  ordered  to  appear  in  person  unless  he  No  party 
resides  Z^^I^ri^ 

appear  in 

(a)  within  the  local  limits  of  the  Courtis  ordinary  orisrinal  P®"°'^  ^^- 
jurisdiction,  or  dent  within 

[b)  without  such  limits  and  at  a  place  less  than  fifty  or,  where' 

where  there  is  railway-communication  for  five-sixths  of  the  ^*^^^*y» 
•'  200  miles. 

distance  between  the  place  where  he  resides  and  the  place 
where  the  Court  is  situate,  two  hundred  miles  from  the  court- 
house. 

68.  The  Court  shall  determine,  at  the  time  of  issuing  the  Summons 
summons,  whether  it  shall  be  for  the  settlement  of  issues  only,  ^^  gg^y^  ®^ 
or  for   the   final  disposal   of   the   suit ;    and  the   summons  issues  or 
shall  contain  a  direction  accordingly  ^ :  disposal. 

Provided  that,  in  every  suit  heard  by  Courts  of   Small 
Causes,  the  summons  shall  be  for  the  final  disposal  of  the  suit. 

69.  The  day  for  the  appearance  of  the  defendant  shall  be  Fixing  day 
fixed  by  the  Court  with  reference  to  its  current  business,  the  an'ce^o^^de- 
plaee  of  residence  of  the  defendant  and  the  time  necessary  for  fendant. 
the  service  of  the  summons  j  and  the  day  shall  be  so  fixed  as 

to  allow  the  defendant  sufficient  time  to  enable  him  to  appear 
and  answer  on  such  day. 

What  shall  be   deemed  'sufficient  time'  must  be  deter- 
mined with  reference  to  the  circumstances  of  the  case  ^. 

70.  The  summons  to  appear  and  answer  shall  order  the  Summons 

defendant  to   produce   any   document   in   his    possession   or  defendant 

power,  containing   evidence   relating   to   the   merits   of  the^pP"^"^ 
.  .  .  -  ,      .     documents, 

plaintiff's  case,  or  upon  which  the  defendant  intends  to  rely  m 

support  of  his  case. 

*  Marshall,  307.  of  the    claim,    the    distance   of  the 

"  Such  as,  for  example,  the  nature      parties  from  the  court,  3  Mad.  H.  C. 
of  the  rights  involved,  the  importance       167. 
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Defendant  71.  When  the  summons  is  for  the  final  disposal  of  the 
directed  to  ^^^^'  ^^  shall  direct  the  defendant  to  produce,  on  the  day- 
produce  his  fixed  for  his  appearance,  the  witnesses  upon  whose  evidence 

"wi  11X168868 

he  intends  to  rely  in  support  of  his  case. 

Service  of  Summons. 
Delivery  of      72.  The  summons  shall  be  delivered  to  the  proper  ofiicer  of 
for  service.  ^^^  Court  ^,  to  be  served  by  him  or  one  of  his  subordinates. 

Mode  of  ijQ    Service  of  the  summons  shall  be  made  by  delivering  or 

service.  _  ,  ^  t> 

tendering  "^  a  copy  thereof  signed  by  the  Judge  or  such  ofiicer 

as  he  appoints  in  this  behalf,  and  sealed  with  the  seal  of  the 

Court. 


Service  on 

several 

defendants, 


Service  to 
be  on  de- 
fendant in 
person 
or  on  his 
agent. 

Service  on 
agent  by 
whom  de- 
fendant 
carries  on 
business. 


74.  When  there  are  more  defendants  than  one,  service 
of  the  summons  shall  be  made  on  each  defendant  ^  : 

Provided  that,  if  the  defendants  are  partners  *,  and  the  suit 
relates  to  a  partnership-transaction  or  to  an  actionable  wrong 
in  respect  of  which  relief  is  claimable  from  the  firm,  the 
service  may  be  made  unless  the  Court  directs  otherwise  either 
(a)  on  one  defendant  for  himself  and  for  the  other  defendants, 
or  (b)  on  any  person  having  ^  the  management  of  the  business 
of  the  partnership  at  the  principal  place  ^,  within  the  local 
limits  of  the  Court's  ordinary  original  civil  jurisdiction,  of 
such  business. 

75.  Whenever  it  may  be  practicable,  the  service  shall 
be  made  on  the  defendant  in  person,  unless  he  have  an  agent 
empowered  to  accept  the  service'^,  in  which  case  service  on  such 
agent  shall  be  sufl[icient. 

76.  In  a  suit  relating  to  any  business  or  work  against 
a  person  who  does  not  reside  within  the  local  limits  of 
the  jurisdiction  of  the  Court  from  which  the  summons  issues. 


'  As  to  the  employment  of  special 
bailiffs,  see  2  Ben.,  A.  C.  J.  59:  11 
ibid.  I. 

*  Merely  showing  it  is  not  enough. 
'  Where  husband  and  wife  are  both 

defendants  they  must  both  be  served : 
cf.  the  English  Order  ix.  r.  3. 

*  i.e.  apparently,  when  they  are  sued 
as  having  been  partners  when  the  cause 
of  action  accrued.     See  Ex  jp.  Young, 


19  Ch.  D.  124:  Davis  v.  Morris,  10 
Q.  B.  D.  436,  444,  and  the  present 
English  Orders,  ix.  r.  6,  xvi.  r.  14. 

*  at  the  time  of  service :  cf.  the 
English  Order  ix.  r.  6. 

*  The  words '  at  the  principal  place ' 
etc.  do  not  refer  to  the  defendant! 
mentioned  in  clause  (aV  See,  however,  I 
II  Ben.  Appx.  26,  per  Macpherson  J. 

^  17  Suth.  Civ.  R.  33,  col.  2. 
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service  on  any  manager  or  agent,  who,  at  the  time  of  service, 
personally  carries  on  such  business  or  work  for  such  person 
within  such  limits,  shall  be  deemed  good  service  ^. 

For  the  purpose  of  this  section,  the  master  of  a  ship  is  the 
agent  of  his  owner  or  charterer  ^. 

77.  In  a  suit  to  obtain  relief  respecting  ^,  or  compensation  Service  on 
for  wrong  t-o,  immoveable  property,  if  the  service  cannot  charge,  in 
be  made  on  the  defendant  in  person,  and  the  defendant  have  ^^^  ***'" 

.         .  ,  ,     immove- 

no  agent  empowered  to  accept  the  service,  it  may  be  made  able  pro- 
on  any  agent  of  the  defendant  in  charge  of  the  property.  perty. 


service 

on 


78.  If  in  any  suit  the  defendant  cannot  be  found  and  When 
if  he   have   no   agent  empowered  to  accept  the   service  of  n^y  ^e 
the  summons  on  his  behalf,  the  service  may  be  made  on  any  male  mem- 
adult  male  member  of  the  family  of  the  defendant  who  is  fendant's 
residing  with  him.  family. 

Explaftation. — A  servant  is  not  a  member  of  the  family 
within  the  meaning  of  this  section. 

79.  When  the  serving-officer  delivers  or  tenders  a  copy  Person 
of  the  summons  to  the  defendant  personally,  or  to  an  agent  or  gf^^^^ 
other  person  on  his  behalf,  he  shall  require  the  signature  of  knowledg- 
the  person  to  whom  the  copy  is  so  delivered  or  tendered  to  an 
acknowledgment  of  service  endorsed  on  the  original  summons. 

80.  If  the  defendant  or  other  person  refuses  to  sign  the  Procedure 
1           IT  .  when  de- 

acknowledgment,  fendaut  re- 

or  if  the  serving-officer  cannot  find  the  defendant,  and  there  ^^^^^  ^ 
is  no  agent  empowered  to  accept  the  service  of  the  summons  vice,  or 

'  This  section  and  section  37,  cl.  (c)  7  Bom.  H.  C,  O.  C  J.  197.     Service 

must    be    construed    together.     The  duly  made  under  this  section  seems 

'  manager  or  agent '  intended  is  one  effectual  though  not  communicated  to 

who  has  an  initiative  and  independent  the  real  defendants.     But  service  un- 

discretion,  albeit  subject  possibly  to  duly  made  does  not  become  effectual 

principles    and    general   orders    pre-  by  reason  of  the  fact  of  such  service 

scribed  for  his  guidance.     A  servant  being    subsequently    notified    to   the 

employed  only  to  carry  out  orders  or  parties  really  interested  as  defendants, 

to  execute  a  particular  commission,  4  Bom.  416,  423. 

and  a  factor  or  commission-agent  not  '  See  sec.  16,  clauses  (a)  to  {f) :  9 

in  any  way  identified  with  the  firm  for  Cal.  733,  where  the  suit  was  for  forc- 

which  he  acts,  is  not  such  an  agent,  closure  or  sale  of  certain  immoveable 

4  Bom.  416,  422.  property. 

'  As  to  service  on  a  ship's  agent, 
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cannot  be    on  his  behalf,  nor  any  other  person  on  whom  the  service  can 

^«"^'^'        be  made, 

the  serving  officer  shall  affix  a  copy  of  the  summons  on  the 
outer  door  of  the  house  in  which  the  defendant  ordinarily 
resides^  and  then  return  the  original  to  the  Court  from  which 
it  issued,  with  a  return  endorsed  thereon  or  annexed  thereto, 
stating  that  he  has  so  affixed  the  copy  and  the  circumstances 
under  which  he  did  so. 

Endorse-  gl.  The  serving-officer  shall,  in  all  cases  in  which  the 
time  and  summons  has  been  served  under  section  79,  endorse  or 
manner  of  annex,  or  cause  to  be  endorsed  or  annexed,  on   or   to  the 

original  summons,  a  return  stating  the  time  when  and  the 

manner  in  which  the  summons  was  served. 


Examina- 
tion of 
serving- 
officer. 


Substi- 
tuted 
service. 


Effect 
of  substi- 
tuted 
service. 


82.  When  a  summons  is  returned  under  section  80,  the 
Coui't  shall  examine  the  serving- officer  on  oath^  touching 
his  proceedings,  and  may  make  such  further  enquiry  in 
the  matter  as  it  thinks  fit ;  and  shall  either  declare  that  the 
summons  has  been  duly  served  or  order  such  service  as  it 
thinks  fit. 

Where  the  Court  is  satisfied  ^  that  there  is  reason  to  believe 
that  the  defendant  is  keeping  out  of  the  way  for  the  purpose 
of  avoiding  the  service,  or  that  for  any  other  reason  *  the 
summons  cannot  be  served  in  the  ordinary  way,  the  Court 
shall  order  the  summons  to  be  served  by  affixing  a  copy  there- 
of in  some  conspicuous  place  in  the  court-house,  and  also  upon 
some  conspicuous  part  of  the  house,  if  any,  in  which  the 
defendant  is  known  to  have  last  resided,  or  in  such  other 
manner  as  the  Court  thinks  fit  ^. 

83.  The  service  substituted  by  order  of  the  Court  shall 
be  as  effectual^  as  if  it  had  been  made  on  the  defendant 
personally. 


»  5Mad.  H.C.ioi:  7  Bom.  H.C., 
A.  C.  J.  138. 

*  See  the  General  Clauses  Act,  s.  2, 
el.  1 7,  supra.  Vol.  I,  p.  489. 

»  19  Suth.  P.  C.  353,  356. 

*  The  plaintiff's  ignorance  of  the 
proper  way  to  describe  the  parties  he 
sought  to  sue  is  not  such  a  reason, 
Sloman  v.  Gocernment  of  New  Zea- 


land, I  C.  P.  D.  563,  567. 

*  There  is  no  provision  for  sub- 
stituting for  service  a  notice  by  adver- 
tisement in  a  newspaper. 

*  i.  e.  effectual  for  proceeding  with 
the  suit,  and  nothing  more.  This 
section  must  be  read  with  the  second 
clause  of  sec.  108;  2  Bom.  452. 
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84.  Whenever  service  is  substituted  by  order  of  the  Court,  When 

the  Court  shall  fix  such  time  for  the  appearance  of  the  de-  ^®r^|^® 

fendant  as  the  case  may  require  ^.  tuted,  time 

for  appear- 

85.  If  the  defendant  resides  within  the  jurisdiction  of  any  ance  fixed. 

Court  other  than  the  Court  in  which  the  suit  is  instituted,  Semce 

,  '  .  .  when  de- 

and  has  no   agent  resident  within  the   local  limits   of   the  fendant  re- 
jurisdiction   of  the   latter   Court   empowered  to   accept  the  ?    •  ^  ^.  ' 
service  of  the  summons,  such  Court  shall  send  the  summons,  diction  of 
either  by  one  of  its  ofiicers  or  by  post,  to  any  Court,  not  court  and 
being-  a  High  Court,  having  jurisdiction  at  the  place  where  ^^  ^° 
the    defendant    resides,   by   which   it    can    be    conveniently  accept 
served,  and  shall  fix  such  time  for  the  appearance  of  the  service, 
defendant  as  the  case  may  require. 

The  Court  to  which  the  summons  is  sent  shall,  upon  receipt 
thereof,  proceed  as  if  it  had  been  issued  by  such  Court,  and 
shall  then  return  the  summons  to  the  Court  from  which  it 
originally  issued,  together  with  the  record  (if  any)  made  under 
this  paragraph. 

86.  Whenever  any  process  issued  by  any  Court  established  Service, 
beyond  the  limits  of  the  towns  of  Calcutta,  Madras,  Bombay  gidency- 
and  Rangoon  is  to  be  served  within  any  such  town,  it  shall  be  towns  and 
sent  to  the  Court  of  Small  Causes,  within  whose  jurisdiction  of  process 
the  process  is  to  be  served,  issued  by 

^  '  Provinciskl 

and  such  Court  of  Small  Causes  shall  deal  with  such  process  Courts, 
in  the  same  manner  as  if  the  process  had  been  issued  by  itself, 

and  shall  then  return  the  process  to  the  Court  from  which  it 
issued. 

87.  If  the  defendant  be  in  jail,  the  simimons  shall  be  Service  on 
delivered  to  the  officer  in  charge  of  the  jail  in  which  the  J  j^^^*°* 
defendant  is  confined,  and  such  officer  shall  cause  the  summons 

to  be  served  upon  the  defendant. 

The  summons  shall  be  returned  to  the  Court  from  which 
it  issued,  with  a  statement  of  the  service  endorsed  thereon 
and  signed  by  the  officer  in  charge  of  the  jail  and  by  the 
defendant. 

'  The  time  should  be  suflBcient  for  plaintiff,  the  Court,  on  being  satisfied 

notice  of  the  fact  to  reach  the  de-  that  the  time  fixed  was  insufficient, 

fendant  wherever  he  maybe;  and  if  an  will  set  aside  the  decree,  a  Bom.  449. 
ej-  parte  decree  is  obtained  by  the 
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Procedure 
if  jail  be  in 
different 
district. 


Service 
when  de- 
fendant 
resides  out 
of  British 
India  and 
has  no 
agent  to 
accept 
service. 

Service 
through 
British 
Resident 
or  Agent 
of  Govern- 
ment. 


Substitu- 
tion of 
letter  for 
summons. 


Mode  of 
sending 
such  letter. 


88.  If  the  jail  in  which  the  defendant  is  confined  is  not 
in  the  district  in  which  the  suit  is  instituted,  the  summons  may 
be  sent  by  post  or  otherwise  to  the  officer  in  charge  of  such  jail, 
and  such  officer  shall  cause  the  summons  to  be  served  upon 
the  defendant,  and  shall  return  the  summons  to  the  Court 
from  which  it  issued,  with  a  statement  of  the  service  endorsed 
ihereon,  and  signed  as  provided  in  section  87. 

89.  If  the  defendant  resides  out  of  British  India,  and 
has  no  agent  in  British  India  empowered  to  accept  the  service, 
the  summons  shall  be  addressed  to  the  defendant  at  the  place 
where  he  is  residing,  and  forwarded  to  him  by  post  ^  if  there 
be  postal  communication  between  such  place  and  the  place 
where  the  Court  is  situate^. 

90.  If  there  be  a  British  Resident  or  Agent  of  Govern- 
ment in  or  for  the  territory  in  which  the  defendant  resides, 
the  summons  may  be  sent  to  such  Resident  or  Agent,  by  post 
or  otherwise,  for  the  purpose  of  being  served  upon  the  de- 
fendant ;  and  if  the  Resident  or  Agent  returns  the  summons 
with  an  endorsement  under  his  hand  that  the  summons 
has  been  served  on  the  defendant  in  manner  hereinbefore 
directed,  such  endorsement  shall  be  conclusive  evidence  of  the 
service. 

91.  The  Court  may,  notwithstanding  anything  hereinbefore 
contained,  substitute  for  the  summons  a  letter  signed  by  the 
Judge  or  such  officer  as  he  appoints  in  this  behalf,  when 
the  defendant  is,  in  the  opinion  of  the  Court,  of  a  rank  which 
entitles  him  to  such  mark  of  consideration. 

The  letter  shall  contain  all  the  particulars  required  to 
be  stated  in  the  summons,  and,  subject  to  the  provisions 
contained  in  section  92,  shall  be  treated  in  all  respects  as  a 
summons. 

92.  When  a  letter  is  so  substituted  for  a  summons,  it  may 
be  sent  to  the  defendant  by  post  or  by  a  special  messenger 


*  under  a  registered  cover,  15  Suth. 
Civ.  E.  31. 

^  The  question  has  not  arisen  in 
India,  but  the  Courts  will  probably 
hold   that   this   section   is    not   con- 


fined to  natural  persons,  but  applies 
also  to  a  foreign  corporation  having 
no  place  of  business  in  British  India  ; 
see  Scott  v.  Hoyal  Wax  Candle  Co., 
I  Q.  B.  D.  404. 
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selected  by  the  Court  ^,  or  in  any  other  manner  which  the 
Court  thinks  fit;  unless  the  defendant  has  an  agent  em- 
powered to  accept  service  of  summons,  in  which  case  the 
letter  may  be  delivered  or  sent  to  such  agent. 

Service  of  Process. 

93.  Every  process  issued  under  this  Code  shall  be  served  Process  to 
at  the  expense  of  the  party  on  whose  behalf  it  is  issued,  at  expense 
unless  the  Court  otherwise  directs.  of  Pf^'ty 

The  court-fee  leviable  for  such  service  shall  be  levied  within  n   ^    \ 
a  time  to  be  fixed  by  the  Court,  before  the  process  is  issued,      service. 

94.  All  notices  and  orders  required  by  this  Code  to  be  NoticeH 
given  to  or  served  on  any  person  shall  be  in  writing,  and  \^q^^  ^  ' 
shall  be  served  in  the  manner  hereinbefore  provided  for  the  served, 
service  of  summons. 

Posfaffe. 

95.  Postage,  where  chargeable  on  any  notice,  summons  Postage, 
or   letter  issued   under  this   Code   and   forwarded   by  post, 

and  the  fee  for  registering  the  same,  shall  be  paid  within 
a  time  to  be  fixed  by  the  Court  before  the  communication 
is  forwarded : 

Provided  that  the  Local  Government,  with  the  previous 
sanction  of  the  Governor  General  in  Council,  may  remit  such 
postage,  or  fee,  or  both,  or  may  prescribe  a  scale  of  court-fees 
to  be  levied  in  lieu  thereof. 


CHAPTEE  VII. 

OF  THE  APPEARANCE  OP  THE  PARTIES  AND 
CONSEQUENCE  OP  NON-APPEARANCE. 

96.  On  the  day  fixed  in  the  summons  for  the  defendant  Parties  to 
to   appear  and  answer,  the  parties  shall  be   in   attendance  day^fixed 
at  the  court-house  in  person  or  by  their  respective  pleaders,  in  sum- 
and  the   suit   shall   then  be   heard,  unless   the   hearing  be  defendant, 
adjourned  to  a  future  day  fixed  by  the  Court. 

97.  If,  on  the  day  so  fixed  for  the  defendant  to  appear  Dismissal 
and  answer,  it  be  found  that  the   summons  has  not  been  ^1^""^ 

'  But  see  2  Ben.  A.  C.  J.  59. 
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summons  served  upon  him  in  consequence  of  the  failure  of  the  plaintiff 
in  conse^  ^^  P^^  *^®  court-fee  leviable  for  such  service,  the  Court  may 
quence  of    order  that  the  suit  be  dismissed^  : 

I&ll  111*6  to 

pay  fee.  Provided  that  no  such  order  shall  be  passed,  although  the 

Proviso.  summons  has  not  been  served  upon  the  defendant,  if,  on  the 
day  fixed  for  him  to  appear  and  answer,  he  attends  in  person 
or  by  agent,  when  he  is  allowed  to  appear  by  agent. 

If  neither  98.  If  on  the  day  fixed  for  the  defendant  to  appear  and 
pears  suit  answer,  or  on  any  other  subsequent  day  to  which  the  hearing 
dismissed,   of  the  suit  is  adjourned,  neither  party  appears,  the  suit  shall 

be  dismissed,  unless  the   Judge,  for  reasons  to  be  recorded 

under  his  hand,  otherwise  directs. 

In  such  99.  Whenever   a  suit   is   dismissed   under   section  97   or 

^^may"^    section  98,  the  plaintiff  may  (subject  to  the  law  of  limitation) 

bring  fresh  bring  a  fresh  suit ;    or  if,  within  the  period  of  thirty  days 

from  the  date  of  the  order  dismissing  the  suit,  he  satisfies 

the    Court  that   there  was   a  sufiicient   excuse  for   his  not 

paying  the  court-fee  required  within  the  time  allowed  for 

or  Court      the  service  of  the  summons,  or  for  his  non-appearance^,  as 

store  ^uit    ^^^  ^^^^  ™^y  ^^>  ^^^  Court  shall  pass  an  order  to  set  aside 

to  file.        the  dismissal^  and  appoint  a  day  for  proceeding  with  the  suit. 

Dismissal        99  A.  If,  after  a  svimmons  has,  whether  before  or  after 

plafntiff      ^^®  ^®*  ^^y  ^^  June,  1882*,  been  issued  to  the  defendant, 

fails  for  a    or  to  one  of  several  defendants,  and  returned  unserved,  the 

apply  for     plaintiff  fails  for  a  period  of  one  year  from  such  return  to 

fresh  sum-  apply  for  the  issue  of  a  fresh  summons  and  to  satisfy  the 

Court  that  he  has  used  his  best  endeavours  to  discover  the 

residence  of  the  defendant  who  has  not  been  served,  or  that 

such  defendant  is  avoiding  service  of  process,  the  Court  may 

dismiss  the  suit  as  against  such  defendant. 

In  such  case  the  plaintiff  may  (subject  to  the  law  of  limita- 
tion) bring  a  fresh  suit. 

Procedure       100.  If  the  plaintiff  appears  and  the  defendant  does  not 
^aLatiff      appear  ^,  the  procedure  shall  be  as  follows  : 
appears,  1  5  Bom.  H.  C.  118:    2  All.  318,      10  Mad.  270,  290. 

Such  an  order  is   not  appealable,  9  *  the  day  on  which  the   Code   of 

Cal.  627.  1882  came  into  force. 

*  3  Bom.  H.  C.  60.  *  i.e.    in    answer    to    a  summons 

'  Such  an  order  is  not  appealable,      under  sec.  64  to  appear  and  answer 
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(a)  if  it  is  proved  that  the  summons  was  duly  served,  the  when  sum- 

r^        1  J  J  mons  duly 

Court  may  proceed  ew  parte  :  served 

(b)  if  it  is  not  proved  that  the  summons  was  duly  served,  when 

the  Court  shall  direct  a  second  summons  to  be   issued  and  8"™™°"^ 

not  duly 

served  on  the  defendant :  served ; 

(c)  if  it  is  proved  that  the  summons  was  served  on  the  when  sum- 
defendant,  but  not  in  sufficient  time  to  enable  him  to  appear  ^r^^jj  ^ut 
and  answer  on  the  day  fixed  in  the  summons,  the  Court  shall  not  in  due 
postpone  the  hearing  of  the  suit  to  a  future  day  to  be  fixed  by 

the  Court,  and  shall  direct  notice  of  such  day  to  be  given 
to  the  defendant^. 

If  it  is  owing  to  the  plaintiff's  default^  that  the  simimons 
was  not  served  in  sufficient  time,  the  Court  shall  order  him  to 
pay  the  costs  occasioned  by  such  postponement^. 

101.  If  the  Court  has  adjourned  the  hearing  of  the  suit  where  de- 
ex  parte,  and  the  defendant,  at  or  before  such  hearing,  appears  Pendant  ap- 
and  assigns  good  cause  for  his  previous  non-appearance,  he  day  of  ad- 
may,  upon  such  terms  as  the  Court  directs  as  to  costs  or  i|^'^^ 
otherwise,  be  heard  in  answer  to  the  suit,  as  if  he  had  ap-  and  assigna 
peared  on  the  day  fixed  for  his  appearance.  for  previous 

non-ap- 

102.  If  the  defendant  appears  and  the  plaintiff  does  not  pearance. 
appear,  the  Court  shall  dismiss  the  suit,  unless  the  defendant  Where  de- 

.  ,  .  .  fendant 

admits  the  claim,  or  part  thereof,  in  which  case  the  Com't  only  ap- 
shall   pass  a  decree  against   the   defendant   upon   such   ad-  P^"*^- 
mission,  and,  where   part   only  of  the   claim  has  been    ad- 
mitted,   shall   dismiss   the  suit   so  far  as  it  relates  to   the 
remainder  *. 

103.  When  a  suit  is  wholly  or  partially  dismissed  under  Decree 

against 

the  claim  on  a  specified  day,  7  All.  dence,  5  Cal.  353,  355. 

538.      For   cases    in   which  the   de-  ^  As,  for  example,  when  he  gives 

fendant  was  held  «o<  to  have  appeared,  a  wrong  address  of  the  defendant,  or 

see  7  Suth.  Civ.  R.  81  :    6  Ben.  688  :  fails  to  point  him  out  to  the  serving- 

4Bom.H.C.,  A.C.J.  206:  iN.W.P.  officer. 

154  :  7  All.  538.  '  Where  the  Dekkhan  Raiyats  Act 
•  When  the  plaintiff  appears  and  (XVII  of  1879)  is  in  force,  this  see- 
the defendant  does  not  appear,  sec.  tion  must  be  read  with  some  modifi- 
100  applies,  whether  the  defendant  cation,  5  Bom.  187. 
has  been  summoned  only  to  appear  *  As  to  appeals  from  judgments 
and  answer,  or  has,  in  addition,  been  against  plaintiffs  by  default  for  non- 
summoned  to  attend   a,nd   give   evi-  appearance,  see  2  Mad.  750. 
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plaintiflF  section  1 02  ^,  the  plaintiff  shall  be  precluded  from  bring-ing 
bars  fresh  ^  fresh  suit  in  respect  of  the  same  cause  of  action^.  But 
suit.  he  may  apply  for  an  order  to  set  the  dismissal  aside  ^;  and, 

if  it  be  proved  that  he  was  prevented  by  any  sufficient  cause 
from  appearing  when  the  suit  was  called  on  for  hearing,  the 
Court  shall  set  aside  the  dismissal  upon  such  terms  as  to  costs 
or  otherwise  as  it  thinks  fit,  and  shall  appoint  a  day  for 
proceeding  with  the  suit. 

No  order  shall  be  made  under  this  section  unless  the 
plaintiff  has  served  the  defendant  with  notice  in  writing  of 
his  application. 

Procedure       104.  If,  on  the  day  fixed  for  the  hearing  of  a  suit  against 

where  de-  ^  defendant  residing  out  of  British  India,  who  has  no  a^ent 
fendant  re-  '^  '  ° 

siding  out  empowered  to  accept  service  of  summons,  or  on  any  day  to 

India  does  which  the  hearing  has  been  adjourned,  the  defendant  does 

not  appear,  not  appear,  the  plaintiff  may  apply  to  the  Court  for  permission 

to  proceed  with  his  suit,  and  the  Court  may  direct  that  the 

plaintiff  be  at  liberty  to  proceed  with  his  suit  in  such  manner 

and  subject  to  such  conditions  as  the  Court  thinks  fit. 

Non-ap-  105.  If  there  be  more  plaintiffs  than  one,  and  one  or  more 

pearance     of  them  appear,  and  the  others  do  not  appear,  the  Court  may, 
more  of       at  the  instance  of  the  plaintiff  or  plaintiffs  appearing,  permit 
several       ^j^g  g^^  ^  proceed  in  the  same  way  as  if  all  the  plaintiffs  had 
appeared,  and  pass  such  order  as  it  thinks  fit. 

Non-ap-  106.  If  there  be  more  defendants  than  one,  and  one  or 

pearance  of  j^ore  of  them  appear,  and  the  others  do  not  appear,  the  suit 
oneormore  ci.        ^  rr       ^ 

of  several    shall  proceed,  and  the   Court  shall,  at  the  time  of  passing 
^^^^'^^^^  judgment,  make  such  order  as  it  thinks  fit  with  respect  to 
the  defendants  who  do  not  appear. 

Non-ap-  107.  If  a  plaintiff  or  defendant,  who  has  been   ordered 

pearance     ^q   appear  in  person  under  the  provisions  of  section  66  or 

ordered  to  section  436,  does  not  appear   in  person,  or  show  sufficient 

appear  m  ^ause  to  the  satisfaction  of  the  Court  for  failing  so  to  appear, 
person.  _  °  . 

he   shall  be  subject  to  all  the  provisions  of  the  foregoing 

^  i.  e.  for  the  plaintiff's  non-appear-  P.  77,  1 26  :  3  All.  292  :  4  Mad.  H.  C. 

ance.     Section   103   does    not   apply  56. 

when  the  suit  is  dismissed  for   any  '  9  Cal.  426. 

other  reason,  5  N.W.  P.  74  :  7  N.  W.  ^7  Mad.  41. 
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sections  applicable  to  plaintiffs  and  defendants,  respectively, 
who  do  not  appear. 

Of  setting  aside  Decrees  ex  parte. 

108.  In  any  case   in  which  a  decree  is  passed  ex  parte  Setting 
against  a  defendant,  he  may  apply  to  the  Court  by  which  ^^^  ^®" 
the  decree  was  made  for  an  order  to  set  it  aside  ^ ;  •parte 

and  if  he  satisfies  the  Court  that  the  summons  was  not  duly  ff^dant  ^ 
served,  or  that  he  was  prevented  by  any  sufficient  cause  ^  from 
appearing  when  the  suit  was  called  on  for  hearing,  the  Court 
shall  pass  an  order  to  set  aside  the  decree  upon  such  terms 
as  to  costs,  payment  into  court  or  otherwise,  as  it  thinks  fit, 
and  shall  appoint  a  day  for  proceeding  with  the  suit  2. 

109.  No  decree  shall  be  set  aside  on  any  such  application  No  decree 
as  aforesaid,  unless  notice  thereof  in  writing  has  been  served  ^^t^out^ 
on  the  opposite  party.  notice 

to  opposite 
party. 

CHAPTEE  VIII. 

OP   WIIITTEN    STATEMENTS    AND    SET-OFF. 

110.  The  parties  may,  at  any  time  before  or  at  the  first  Written 
hearing*  of  the  suit,  tender  written  statements  of  their  re-  statements, 
spective  cases  ^,  and  the  Court  shall  receive  such  statements  and 

place  them  on  the  record. 

111.  If  in  a  suit  for  the  recovery  of  money  the  defendant  Particulars 
claims  to  set-off  against  the  plaintiff^s  demand  any  ascertained  ^  ^vi&x  in 

^  As  to  the  time  within  which  this  might  have  obtained  by  cross-examin- 

application  must  be  made,  see  infra,  ing  the  plaintiff's  witnesaeA,  and  his 

Act  XV  of  1877,  Sched.  II.  art.  154.  contention  on  appeal  must  be  limited 

*  See  for  illustrations  of  '  suflBcient  either  to  questions  of  law  or  to  such 

cause,'  2  Hyde  216  :  13  Suth.  Civ.  R.  arguments  as  arise  upon  the  evidence 

237:   18   ibid.  141;  25  ibid.  394:  2  which  the  plaintiff  has  placed  on  the 

Bom.  H.  C.  267  :  3  ibid.  0.  C.  J.  60  :  record,  8  Cal,  274,  per  Field  J.,  and 

7  ibid.  A.  C.J.  138.  see  9   Mad.  445,   dissenting  from   4 

'  Under  section  647  this  applies  to  All.  387. 
execution  proceedings,  as  well  as  to  *  i.e.  before  the  parties  have  en- 
suits  and  appeals,   10  Cal.  416,  422.  tered  upon  their  case,  4  Bom.  578. 
Tlie  defendant  may  also  appeal  under  *  That  a  stranger  to  the  suit  will  not 
sec.  640  against  an  ex  parte  decree  be  allowed  to  tender  a  statement  on 
[contra,  4  All.  387] ;  but  then  he  has  behalf  a  party,  see  Bourke,  0.  C.  J. 
no  evidence  of  his  own  to  depend  upon.  153. 
He  has  not  the  advantage  which  he 
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■written 
statement. 


Inquiry. 


Effect  of 
set-off. 


sum  of  money  ^  legally  recoverable  ^  by  him  from  the  plaintifE, 
and  if  in  such  claim  of  the  defendant  against  the  plaintiff  both 
parties  fill  the  same  character  as  they  fill  in  the  plaintiff^s  suit^, 
the  defendant  may,  at  the  first  hearing  of  the  suit,  but  not  after- 
wards unless  permitted  by  the  Court,  tender  a  written  statement 
containing  the  particulars  of  the  debt  sought  to  be  set-off. 

The  Court  shall  thereupon  inquire  into  the  same,  and  if 
it  finds  that  the  case  fulfils  the  requirements  of  the  former 
part  of  this  section,  and  that  the  amount  claimed  to  be  set-off 
does  not  exceed  the  pecuniary  limits  of  its  jurisdiction  *,  the 
Court  shall  set-off  the  one  debt  against  the  other. 

Such  set-off  shall  have  the  same  effect  as  a  plaint  in  a 
cross-suit  so  as  to  enable  the  Court  to  pronounce  a  final 
judgment  in  the  same  suit,  both  on  the  original  and  on  the 
cross  claim ;  but  it  shall  not  effect  the  lien,  upon  the  amount 
decreed,  of  any  pleader  in  respect  of  the  costs  payable  to  him 
under  the  decree^. 

Illtistrati&ns. 

(a)  A  bequeaths  rs.  2,000  to  B,  and  appoints  C  his  executor 
and  residuary  legatee.  B  dies  and  D  takes  out  administration 
to  ^'s  effects.  C  pays  rs.  1,000  as  surety  for  D.  Then  D  sues 
C  for  the  legacy.  C  cannot  set-off  the  debt  of  rs.  1,000  against 
the  legacy,  for  neither  C  nor  D  fills  the  same  character  with 
respect  to  the  legacy  as  they  fill  with  respect  to  the  payment  of 
1,000. 


the  rs. 


^  2  All.  252  (not  compensation  for 
waste  by  usufructuary  mortgagee) : 
and  see  9  Bom.  403. 

'  For  cases  in  which  a  sum  was 
held  not  to  be  'legally  recoverable,' 
see  2  Suth.  Civ.  R.  297  (rent  barred 
by  time)  :  6  Suth.  Ref.-  26  (money 
spent  without  authority  in  repairs) : 
15  Suth.  Civ.  R.  252  (demand  already 
dismissed) :  16  ibid.  308  (demand 
based  on  unenforceable  decree).  Saw- 
ley  v.  Ratoley,  i  Q.  B.  D.  460  (debt 
arising  on  unratified  promise  of  an 
infant). 

*  5  All.  301,  where  Straight  J.  re- 
marks that  at  present  the  law  of 
procedure  in  India  does  not  sanction 
Bet-off  or  counter-claim  as  contem- 
plated by  art.  3,  Order  xix  of  the 
Judicature  Act,  1875. 

*  3  N.  W.  P.  114.     In  I  Suth.  Civ. 


R.  297,  the  Court  seemed  to  think 
that  a  claim  enforceable  in  a  Col- 
lector's court  could  not  be  set-off  in  a 
civil  court. 

'  It  has  been  held  that  this  section 
regulates  procedure  and  does  not  take 
away  any  right  of  set-off  which  parties 
would  have  had  independently  of  its 
provisions,  7  All.  284:  4  Bom.  407: 
II  Cal.  560.  It  was  never,  said  Garth 
C.  J.,  intended  to  enact  any  new  law 
as  to  what  is,  and  what  is  not,  the 
subject  of  set-off,  9  Cal.  918.  With 
deference,  it  toas  intended  by  sec.  1 1 2 
to  state  when,  and  when  only,  set-off 
should  be  allowed.  Tlie  decision  in* 
2  Mad.  H.  C.  296,  relied  on  in  11  CalJ 
560  and  4  Bom.  407,  was  on  sees.  1 2 1  j 
195  of  the  Code  of  1 859.  As  to  the  de- 
cree where  a  set-off  has  been  allowed, 
see  sec.  216  infra. 
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(6)  A  dies  intestate  and  in  debt  to  B.  C  takes  out  adminis- 
tration to  ^'s  effects,  and  £  buys  part  of  the  effects  from  C.  In  a 
suit  for  the  purcliase-money  by  G  against  B,  the  latter  cannot 
set-off  the  debt  against  the  price,  for  C  fills  two  different  characters, 
one  as  the  vendor  to  B,  in  which  he  sues  B,  and  the  other  as 
representative  to  A  ^. 

(c)  A  sues  ^  on  a  bill  of  exchange.  B  alleges  that  A  has 
wrongfully  neglected  to  insure  B'a  goods  and  is  liable  to  him  in 
compensation  which  he  claims  to  set-off.  The  amount  not  being 
ascertained  cannot  be  set-off  ^ 

(d)  A  sues  5  on  a  bill  of  exchange  for  rs.  500.  B  holds  a 
judgment  against  A  for  rs.  1,000.  The  two  claims  being  both 
definite,  pecuniary  demands  may  be  set-off. 

(e)  A  sues  B  for  compensation  on  account  of  a  trespass.  B 
holds  a  promissory  note  for  rs.  1,000  from  A  and  claims  to  set-off 
that  amount  against  any  sum  that  A  may  recover  in  the  suit.  B 
may  do  so,  for  as  soon  as  A  recovers,  both  sums  are  definite 
pecuniary  demands. 

(/)  A  and  B  sue  C  for  rs.  1,000.  C  cannot  set-off  a  debt  due 
to  him  by  A  alone. 

(jf)  A  sues  B  and  C  for  rs.  1,000.  B  cannot  set-off  a  debt  due 
to  him  alone  by  A  ^ 

{h)  A  owes  the  partnership-firm  of  B  and  C  rs.  i  ,000.  B  dies 
leaving  C  surviving.  A  sues  C  for  a  debt  of  rs.  1,500  due  in  his 
separate  character.     C  may  set-off  the  debt  of  rs.  1,000. 

112.  Except  as  provided  m  the  last  preceding  section,  no  No  written 
written  statement  shall  be  received  after  the  first  hearing  of  received 
the  suit :  aft«r  fi"* 

Provided  that  the  Court  may  at  any  time  require  a  written  p^yjgj^ 
statement,  or  additional  written  statement,  from  any  of  the 
parties  *,  and  fix  a  time  for  presenting  the  same  : 

'  So  a  debt  due  as  manager  of  a  So  a  shareholder  cannot  set-off  a  debt 

Muhammadan's  estate  cannot  be  set-  due  to  him  from  the  company  against 

off  against  a  personal  liability,  5  All.  calls  by  the  liquidator  in  a  winding-up 

299.  (see  Se  Whitehouse,  9  Ch.  D.  595), 

'  2  Mad.  H.  C.  396.    As  to  setting-  and  directors  cannot  set-off  any  money 

off  a  claim  for  unliquidated  damages  due  from  the  company  to  them  against 

capable  of  being  immediately  ascer-  the  amounts  which  they  are  ordered 

tained  and  which  was  connected  with  to  replace  {FlUcrofl's  case,  2 1  Ch.  D. 

the  same  transaction,  and  arose  out  519)- 

of  one  and  the  same  contract,  as  that  *  This  enables  the  Court  to  call  for 

in  respect  of  which  the  plaintiff's  suit  a  written  statement  to  supply  omis- 

was  brought,  see  4  Bom.  407,  follow-  sions  in  the  plaint,  not  to  add  to  or 

ing  a  Mad.  H.  C.  296,  and  4  ibid.  vary  the  plaintiffs  claim,  11  Suth. 

120.  Civ.  R.  71.     As  to  appealing   when 

'  Joint  and  separate  debts  cannot  the  Court  has  called  for  a  statement 

be  set-off  against  each  other,  9  Bom.  without  any  sufficient  cause,  see  a  a 

404,  citing  Story,  Eq.  Jur.  §  1437  a.  Suth.  377. 

VOL.  II.  L  1 


5H 


THE    CODE    OF    CIVIL   PROCEDURE. 


Failure  to 
present 
written 
statement 
called  for 
by  Court. 

Frame  of 

written 

statements. 


Written 
statements 
to  be 

signed  and 
verified. 


Power  SB  to 
argumenta- 
tive, prolix 
or  irrele- 
vant writ- 
ten state- 
ments. 


Provided  also  that  a  written  statement,  or  an  additional 
written  statement,  may,  with  the  permission  of  the  Court, 
be  received  at  any  time  for  the  purpose  of  answering  written 
statements  so  required  and  presented. 

113.  If  any  party  from  whom  a  written  statement  is  so 
required  fails  to  present  the  same  within  the  time  fixed  by 
the  Court,  the  Court  may  pass  a  decree  against  him,  or  make 
such  order  in  relation  to  the  suit  as  it  thinks  fit. 

114.  Written  statements  shall  be  as  brief  as  the  nature 
of  the  case  admits,  and  shall  not  be  argumentative,  but  shall 
be  confined  as  much  as  possible  to  a  simple  narrative  of  the 
facts  which  the  party  by  whom  or  on  whose  behalf  the  written 
statement  is  made  believes  to  be  material  to  the  case,  and 
which  he  either  admits  or  believes  he  will  be  able  to  prove  ^. 

Every  such  statement  shall  be  divided  into  paragraphs, 
numbered  consecutively,  and  each  paragraph  containing  as 
nearly  as  may  be  a  separate  allegation. 

115.  Written  statements  shall  be  signed  and  verified  in 
the  manner  hereinbefore^  provided  for  signing  and  verifying 
plaints^,  and  no  written  statement  shall  be  received  unless  it 
be  so  signed  and  verified. 

116.  If  it  appears  to  the  Court  that  any  written  statement, 
whether  called  for  by  the  Court  or  spontaneously  tendered,  is 
argumentative  or  prolix,  or  contains  matter  irrelevant*  to 
the  suit  ^,  the  Court  may  amend  it  then  and  there,  or  may, 
by  an  order  to  be  endorsed  thereon,  reject  the  same,  or  return 
it  to  the  party  by  whom  it  was  made  for  amendment  within 
a  time  to  be  fixed  by  the  Court,  imposing  such  terms  as  to 
costs  or  otherwise  as  the  Court  thinks  fit. 


*  3  Ben.  Appx.  12  :  5  Suth.  Civ.  R. 
56,  58  :  8  ibid.  296. 

"  Sec.  51. 

^  Consequently,  a  person  filing  a 
written  statement  in  a  suit  is  bound 
by  law  to  state  the  truth  ;  and  if  he 
makes  a  statement  which  is  false  to 
his  knowledge  or  belief,  or  which  he 
does  not  believe  to  be  true,  he  is 
guilty  of  giving  false  evidence  within 
the  meaning  of  sec.  19 1  of  the  Penal 
Code,  6  All.  628. 


*  As  to  the  '  irrelevancy  *  here  re- 
ferred to,  the  question  is,  not  whether 
the  written  statement  discloses  a 
good  defence,  but  whether  the  facts 
stated  therein  are  such  as  the  de- 
fendant believed  to  be  material  to  his 
case,  10  Bom.  H.  C.  428. 

'  As  to  applications  in  Presidencj^ 
High  Courts  to  take  statements  offth^ 
file  on  the  grounds  here  mentioned, 
see  3  Ben.  Appx.  12  :  10  Bom.  H.  C, 
425- 
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When  any  amendment  is  made  under  this  section,  the  Judge  Attestation 

shall  attest  it  by  his  signature.  of  amend- 

*'  .  ments. 

When  a  statement  has  been  rejected  tmder  this  section,  Effect  of 

the  party  making  it  shall  not  present  another  written  state-  r®J6<^t'o°- 

ment,  unless  it  be  expressly  called  for  or  allowed  by  the  Court. 


CHAPTEE   IX. 

OF  THE  EXAMINATION  OP  THE  PARTIES  BY  THE  COURT. 

117.  At  the  first   hearing   of  the   suit,  the   Court   shall  Ascertain- 

ascertain  from  the  defendant  or  his  pleader  whether  he  admits  ^^^\ 

,  .  ^      .  .  whether 

or  denies  the  allegations  of  fact  made  in  the  plaint,  and  shall  allegations 

ascertain  from  each  party  or  his  pleader  whether  he  admits  ^nd  written 

or  denies  such  allegations  of  fact  as  are  made  in  the  written  statements 

statement  (if  any)  of  the  opposite  party,  and  as  are  not  expressly  ^^  denied. 

or  by  necessary  implication  admitted  or  denied  by  the  party 

against  whom  they  are  made.     The  Court  shall  record  such 

admissions  and  denials. 

118.  At  the  first  hearing  of  the  suit,  or  at  any  subsequent  Oral  ex- 
hearing,  any  party  appearing  in  person  or  present  in  Court,  ^f  p^rtv°or 
or  any  person  able  to  answer  any  material  questions  relating  companion 
to  the  suit  by  whom  such  party  or  his  pleader  is  accompanied,  ^j.  hig 
may  be  examined  orally^  by  the  Court :  and  the  Court  may,  if  pleader. 

it  thinks  fit,  put  in  the  course  of  such  examination  questions 
suggested  by  either  party '^. 

119.  The  substance  of  the  examination  shall  be  reduced  Substance 
writing  by  the  Judge,  and  shall  form  part  of  the  record. 

120.  If  the  pleader  of  any  party  who  appears  by  a  pleader 


to  writing  by  the  Judge,  and  shall  form  part  of  the  record.       °ton*to  be 

written. 

refuses  or  is  unable  to  answer  any  material  question  relating  inability 

to  the  suit  which  the  Court  is  of  opinion^  that  the  party  whom  °^  pleader 
,  ■■■  ^       "^  to  answer, 

he  represents  ought  to  answer,  and  is  likely  to  be  able  to 

answer  if   interrogated  in  person,  the  Court  may  postpone 

'  Such  party  or  person  is  a  '  wit-  ^  The    Court    should    record    the 

ness'  (ActX  of  1873,  s.  5),  and  must  question  asked,  and  the  grounds  of 

therefore  be  sworn  or  affirmed.  such  opinion,  1 7  Suth.  Civ.  K.  508, and 

'  But  the  parties  cannot  question  see  2  Bom.  H.  C.  340. 
each  other. 

Lla 


5i6 


THE    CODE    OF    CIVIL   PROCEDURE. 


the  hearing  of  the  suit  to  a  future  day,  and  direct  that  such 
party  shall  appear  in  person  on  such  day. 

If  such  party  fails  without  lawful  excuse^  to  appear  in 
person  on  the  day  so  appointed,  the  Court  may  pass  a  decree 
against  him,  or  make  such  order  in  relation  to  the  suit  as 
it  thinks  fit. 


Power  to 
deliver 
interroga- 
tories. 


Service  of 
interroga- 
tories. 


CHAPTEE  X. 

OF    DISCOVERY,   AND    OF   THE    ADMISSION,    INSPECTION, 

PRODUCTION,    IMPOUNDING   AND   RETURN    OF 

DOCUMENTS. 

121.  Any  party  may  at  any  time^  by  leave  of  the  Court  ^ 
deliver  through  the  Court  interrogatories  in  writing  for  the 
examination  of  the  opposite  party,  or  where  there  are  more 
opposite  parties  than  one,  any  one  or  more  of  such  parties, 
with  a  note  at  the  foot  thereof  stating  which  of  such  interro- 
gatories each  of  such  persons  is  required  to  answer*: 

Provided  that  no  party  shall  deliver  more  than  one  set  of 
interrogatories  to  the  same  person  without  the  permission  of 
the  Court,  and  that  no  defendant  shall  deliver  interrogatories 
for  the  examination  of  the  plaintiff  unless  such  defendant  has 
previously  tendered  a  written  statement  and  such  statement 
has  been  received  and  placed  on  the  record.  i 

122.  Interrogatories  delivered  under  section  121  shall  be 
served  on  the  pleader  (if  any)  of  the  party  interrogated,  or  in 
the  manner  hereinbefore  provided  for  the  service  of  summons, 
and  the  provisions  of  sections  79,  80,  81  and  82  shall,  in  the 
latter  case,  apply  so  far  as  may  be  practicable. 

123.  The  Court,  in  adjusting  the  costs  of  the  suit,  shall,  at 


1 


*  See  for  instances  sees.  176,  640, 
and  641,  infra,  3  Mad.  H.  C.  167  (in- 
sufficient time),  18  Suth.  Civ.  R. 
18  (necessary  absence  on  service  of 
Government). 

'  This  probably  means,  in  the  case 
of  the  plaintiff,  'at  any  time  after  he 
has  presented  the  plaint:'  in  the 
case  of  the  defendant,  see  the  proviso 
to  sec.  121,  which  agrees  with  Ugre- 


mont  Burial  Board  v.  Egreviont  Iion 
Co.,  14  Ch.  D.  158. 

^  Leave  of  the  Court  is  alwayf 
necessary.    Supra,  p.  402.  , 

*  This  section  contemplates,  firstj 
leave  to  interrogate,  and,  secondly, 
the  service  of  the  interrogatories 
through  the  Court.  The  Court  doee 
not,  at  this  stage,  determine  what  que8|- 
tions  must  be  answered,  5  Cal.  709. 
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the  instance  of  any  party,  inquire  or  cause  inquiry  to  be  made  inquiry 
into  the  propriety  of  delivering  such  interrogatories ;  and  if  it  i°^  pro- 
thinks  that  such  interrogatories  have  been  deUvered  unreason-  exhibiting 
ably,  vexatiously  or  at  improper  length,  the  costs  occasioned  J^rieT*^*" 
by  the  said  interrogatories  and  the  answers  thereto  shall  be 
borne  by  the  party  in  fault. 

124.  If  any  party  to  a  suit  be  a  body  corporate  or  a  joint  Service  of 
stock  company,  whether  incorporated  or  not,  or  any  other  iJ^terroga- 
body  of  persons  empowered  by  law  to  sue  or  be  sued,  whether  officer  of 
in  its  own  name  or  in  the  name  of  any  officer  or  other  person,  or'Tom^  ^°° 
any  opposite  party  may  apply  to  the  Court  for   an  order  pany. 
allowing  him  to  deliver  interrogatories  to  any  member  or 

officer  of  such  corporation,  company  or  body,  and  an  order 
may  be  made  accordingly^. 

125.  Any  party   called   upon   to    answer   interrogatories.  Power  to 

whether  by  himself  or  by  any  such  member  or  officer,  may  refuse  to 

J  ,  .      .    answer  in- 

refuse  to  answer  any  interrogatory  on  the  ground  that  it  is  terroga- 

irrelevant^,  or  is  not  put  bond  fide  for  the  purposes  of  the  suit^,  i^fevant 

or  that  the  matter  inquired  after  is  not  sufficiently  material  at  etc. 

that  stage  of  the  suit  *,  or  on  any  other  like  ground ' 


5 


*  That  an  ordinary  member  of  a  rogatories  which  do  not  relate  to  any 

company  should  not  be  interrogated  matters  in  question  in  the  suit  are 

unless  it  is   shown  that  he  has  the  deemed  irrelevant,  though  they  might 

re<juired  information  and  that  there  be  admissible  on    the   oral  cross-ex- 

is  no  officer  capable  of  giving  it,  see  amination  of  a  witness  (Order  xxxi. 

Berkeley  v.  Standard  Discount  Co.,  second  proviso).     That  an  interroga- 

1 3  Ch.  Div.  99,  per  Jessel  M.R.    The  tory  may  be  relevant  as  leading  up  to  a 

company's  solicitor  acts  for  the  mem-  matter  in  issue,  see  Jones  v.  Richards, 

ber  or  officer  directed  to  answer,  and  15  Q.  B.  D.  439. 

charges  the  company  with  the  cost,  '  Baker  v.  Lane,  3  H.  &  C.  544 : 

ibid.    As  to  the  duty  of  directors  to  The  Mary  or  Alexandra,  L.  B.,  a  A. 

obtain  information  for  the  purpose  of  &  E.  319. 

answering  interrogatories,  see  South-  *  See  Mereier  v.  Cotton,  i  Q.  B.  D. 

wark  Water   Co.  v.    Quick,  3  Q.  B.  44a  :    Gay  v.  Labouchere,  4  Q.  B.  D. 

D.  321,  per  Cotton  L.J.     Where  the  p.  207, 

officer  put  forward  by  a  corporation  *  e.g.  that  the  question  tends  to 

is  also  its  attorney  or  pleader  in  the  criminate,  or  that  the  answer  would 

suit,  he  cannot  object  to  answer  on  expose  him  to  penalties  or  proceed- 

the   ground   of   privilege  under  the  ings  for  maintenance ;  and  see  Lockett 

Evidence  Act,  sec.  146  ;  see  Mayor  of  v.  Lockett,  L.  R.,  4  Ch.  App.  33  b.  The 

Swansta  v.  Quirk,  5  C.  P.  D.  106.  Code  is  silent  as   to  scandalous  inter- 

^  See,  for  example,  Wier  v.  Tucker,  rogatories,  e.  g.  one  asking  whether  the 

L.  R.,  14  Eq.  35  :  Hodson  v.  Taylor,  defendants,  who  were  sued  as  husband 

L.  R.,  9  Q.  B.  79.     In  England  inter-  and  wife,  were  married. 
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Time  for 
filing 
aflBdavit 
in  answer. 

Procedure 
•where 
party 
omits  to 
answer  suf 
ficiently. 


Power  to 
demand 
admission 
of  genuine 
ness  of 
documents. 


Power  to 
order  dis- 
covery of 
document. 


126.  Interrogatories  shall  be  answered  by  affidavit^  to  be 
filed  in  court  within  ten  days  from  the  service  thereof  or 
within  such  further  time  as  the  Judge  may  allow  ^. 

127.  If  any  person  interrogated  omits  or  refuses  to  answer, 
or  answers  insufiiciently^,  any  interrogatory,  the  party  interro- 
gating may  apply  ^  to  the  Court  for  an  order  requiring  him  to 
answer  or  to  answer  further,  as  the  case  may  be.  And  an 
order  may  be  made  requiring  him  to  answer  or  to  answer 
further  either  by  affidavit  or  by  viva  voce  examination  as  the 
Judge  may  direct :  provided  that  the  Judge  shall  not  require 
an  answer  to  any  interrogatory  which  in  his  opinion  need  not 
have  been  answered  imder  section  125. 

128.  Either  party  may,  by  a  notice  through  the  Court, 
within  a  reasonable  time  not  less  than  ten  days  before  the 
hearing,  require  the  other  party  to  admit  (saving  all  just 
exceptions  to  the  admissibility  of  such  docimient  in  evidence) 
the  genuineness  of  any  document  material  to  the  suit  *. 

The  admission  shall  also  be  made  in  writing  signed  by  the 
other  party  or  his  pleader  and  filed  in  court. 

If  such  notice  be  not  given,  no  costs  of  proving  such 
document  shall  be  allowed,  unless  the  Judge  otherwise  orders. 

If  such  notice  is  not  complied  with  within  four  days  after 
its  being  served,  and  the  Judge  thinks  it  reasonable  that  the 
admission  should  have  been  made,  the  party  refusing  shall 
bear  the  expense  of  proving  such  docmnent,  whatever  may  be 
the  result  of  the  suit. 

129.  The  Court  may,  at  any  time  during  the  pendency 
therein  of  any  suit,  order  any  party  ^  to'  the  suit  to  declare  by  1 

*  Answers    to   interrogatories    are       the  interrogatories  or  parts  of  inter- 


simply  affidavits  obtained  in  the  way 
which  the  Code  provides,  and  the 
party  wishing  to  use  them  at  the 
hearing  must  put  them  in  as  his 
evidence,  4  Cal.  836,  per  Wilson  J. 

"  As  to  answers  containing  irrele- 
vant and  improper  matter,  see  Peyton 
V.  Harting,  L.  R.,  9  C.  P.  9 :  as  to 
embarrassing  answers,  Lyell  v.  Ken- 
nedy, 27  Ch.  D.  I  :  as  to  extremely 
prolix  answers,  Lyell  v.  Kennedy,  33 
W.  R.  44. 

*  The    application    should  specify 


rogatories  to  which  a  further  answer 
is  required,  Anstey  v.  A".  &  S.  Wool- 
wich Subtray  Co.  1 1  Ch.  D.  439. 

*  Compare  Order  xxiii.  r.  2. 
The  Code  does  not  (as  it  ought)  em- 
power any  party  to  require  another 
party  to  admit  any  specific  fact. 

*  That  an  order  under  this  section 
cannot  be  made  against  the  next 
friend  of  an  infant  or  lunatic,  see 
Dyke  v.  Stephens,  30  Ch.  D.  189, 
dissenting  from  Higginson  v.  Hall, 
10  Ch.  D.  235. 
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affidavit  all  the  documents  which  are  or  have  been  in  his 
possession  or  power  relating*  to  any  matter  in  question  in  the 
suit  ^,  and  any  party  to  the  suit  may,  at  any  time  before  the 
first  hearing,  apply  to  the  Court  for  a  like  order. 

Every   affidavit    made  under  this   section   shall    specify  -  AflSdavit 
which,   if    any,   of    the    documents  therein   mentioned  the  t,, ^alh^' 
declarant  objects  to  produce,  together  with  the  grounds  of  o"^*""- 
such  objection. 

130.  The  Court  may,  at  any  time  during  the  pendency  Power  to 
therein  of  any  suit,  order  the  production  by  any  party  ^  thereto  juction'^of 
of  such  of  the  documents  in  his  possession  *  or  power  relating  to  ^  documenta 
any  matter  in  question  in  such  suit  or  proceeding  as  the  Court  guh."^ 
thinks  right ;  and  the  Court  may  deal  with  such  documents 

when  produced  in  such  manner  as  appears  just  ^. 

131.  Any  party  to  a  suit  may  at  any  time  before  or  at  the  Notice  to 
hearing  thereof  give  notice  through  the  Court  to  any  other  f^p^on* 
party  to  produce  any  specified  document  for  the  inspection  of  documents 


'  e.g.  the  documents  of  title  of  a 
defendant  in  ejectment,  3  C.  P.  D. 
196. 

'  As  to  BuflBciency  of  specification, 
see  Tat/lor  v.  Batten,  4  Q.  B.  D.  85. 

'  not  by  his  pleader,  Suth.  1864, 
Civ.  R.  164:  Cashin  \.  Craddock,  2 
Ch.  D.  X40. 

*  i.  e.  exclusive  possession. 

*  iSee  10  Cal.  808.  As  to  the  prac- 
tice when  a  party  producing  docu- 
ments wishes  to  have  certain  portions 
sealed  up,  see  4  Cal.  835. 

'  Order  xxxi.  r.  14.  The  Court 
has  no  discretion  as  to  refusing  to 
allow  the  production,  provided  the 
documents  are  not  privileged,  2  Bom. 
453,  following  Bustros  v.  White,  L.  R., 
1  Q.  B.  D.  139.  What  documents  are 
privileged  depends  on  the  Evidence 
Act  (sees.  123,  124,  126,  129),  and 
the  English  decisions  necessary  to 
supplement  that  measure.  Thus,  re- 
ports of  medical  men  procured  by  a 
solicitor  for  the  purposes  of  an  action 
(2  Ex.  D.  437) ;  the  survey  of  a  ship 
made  for  a  like  purpose  (3  P.  D.  162) ; 
reports  etc.  relating  to  impending  liti- 


in  plaint, 
gation  prepared  for  purpose  of  sub-  etc. 
mission  to  solicitor  (3  Q.  B.  D.  315)  ; 
communications  between  solicitor  and 
client  (4  Q.  B.  D.  85);  communications 
by  a  third  party  to  a  solicitor  with 
reference  to  actual  or  pending  litiga- 
tion (17  Ch.  D.  681,  682) ;  and,  pro- 
bably, documents  tend'ng  to  criminate 
the  party  discovering  them  (5  Ex.  D. 
23,  108). 

Neither  the  Code  nor  the  English 
Order  provides  for  the  case  where 
relevant  documents  are  in  the  joint 
possession  of  the  party  disclosing 
them  and  some  person  not  a  party  to 
the  suit.  Such  documents  cannot  be 
ordered  to  be  produced  (10  Q.  B.  D. 
465)  unless  no  interest  can  be  affect* 
ed  by  their  production  other  than  the 
interest  of  the  parties  to  the  suit, 
15  Q.  B.  D.  473,  where  the  defendant 
was  liquidator  of  a  company  which 
had  been  wound  up,  and  had,  as  such, 
the  possession  and  control  of  the  docu- 
ments in  question. 

One  partner  of  a  firm  represents 
the  other  partners  for  the  purposes  of 
production  of  documents,  I  Bom.  496. 
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the  party  giving  such  notice  or  of  his  pleader  ^,  and  to  permit 
such  party  or  pleader  to  take  copies  thereof. 

No  party  failing  to  comply  with  such  notice  shall  after- 
wards be  at  liberty  to  put  any  such  document  in  evidence 
on  his  behalf  in  such  suit^  unless  he  satisfies  the  Court  that 
such  document  relates  only  to  his  own  title,  or  that  he  had  some 
other  and  sufficient  cause  ^  for  not  complying  with  such  notice. 

132.  The  party  to  whom  such  notice  is  given  shall,  within 
ten  days  from  the  receipt  thereof,  deliver  through  the  Court 
to  the  party  giving  the  same  a  notice  stating  a  time  within 
three  days  from  such  delivery  at  which  the  documents,  or  such 
of  them  as  he  does  not  object  to  produce,  may  be  inspected  at 
his  pleader^s  office  or  some  other  convenient  place  ^,  and  stating 
which,  if  any,  of  the  documents  he  objects  to  produce,  and  on 
what  grounds. 

133.  If  any  party  served  with  notice  under  section  131 
omits  to  give  notice  under  section  132  of  the  time  for  inspec- 
tion, or  objects  to  give  inspection  *,  or  names  an  inconvenient 
place  for  inspection,  the  party  desiring  it  may  apply  to  the 
Court  for  an  order  of  inspection  ^. 

134.  Except  in  the  case  of  documents  referred  to  in  the 
plaint,  written  statement  or  affidavit  of  the  party  against 
whom  the  application  is  made,  or  disclosed  in  his  affidavit  of 
documents,  such  application  shall  be  founded  upon  an  affidavit 
showing  (a)  of  what  documents  inspection  is  sought,  [b)  that 
the  party  applying  is  entitled  to  inspect  them,  and  [c)  that 
they  are  in  the  possession  or  power  of  the  party  against  whom 
the  application  is  made. 

Power  to         135.  If  the  party  from  whom  discovery  of  any  kind  or 
order  issue  inspection  is  sought  objects  to  the  same  or  any  part  thereof. 


Conse- 
quence of 
non-com- 
pliance 
with  such 
notice. 


Party  re- 
ceiving 
such  notice 
to  deliver 
notice 
when  and 
where  in- 
spection 
may  be 
had. 


Applica- 
tion for 
order  of  in- 
spection. 


Applica- 
tion to  be 
founded  on 
affidavit. 


or  question 


^  This  includes  an  advocate,  a  vakfl, 
an  attorney  of  a  High  Court,  and  a 
recognised  agent,  supra,  pp.  466,  488 ; 
but  not  a  co-defendant  (Bartley  v. 
£artley,  I  Drew.  233)  nor  a  non- 
professional relative  {Summerfield  v. 
Pritchard,  17  Beav.  9). 

^  Webster  v.  WTiewall,  15  Ch.  D. 
120:  Qnilter  v.  Heatly,  23  Ch.  D.  42. 

^  5  Bom.  467  :  Prestney  v.  Corjpn. 


of  Colchester,  24  Ch.  Div.  376. 

*  As  in  the  case  of  privileged 
letters,  11  Cal.  655. 

*  Such  order  will  not  be  made  un- 
less the  applicant  has  taken  the  steps 
mentioned  in  sec.  131,  10  Cal.  56. 
The  Code  should  have  expressly  em- 
powered the  Court  to  grant  an  order 
for  inspection  in  such  place  and  in 
such  manner  as  it  may  think  fit. 
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and  if  the  Court  is  satisfied  that  the  right  to  such  discovery  on  which 
or  inspection  depends  on  the  determination  of  any  issue  or  ^^    ^ 
question  in  dispute  in  the  suit  ^,  or  that  for  any  other  reason  depends  to 
it  is  desirable  that  any  such  issue  or  question  should  be  deter-  terndned.*' 
mined  before  deciding*  upon  the  right  to  the  discovery  or 
inspection,  the  Court  may  order  that  the  issue  or  question  be 
determined  first  and  reserve  the  question  as  to  the  discovery  or 
inspection  2. 

136.  If  any  party  fails  to  comply  with  any  order  under  Conse- 
this   chapter  ^,   to   answer  interrogatories   or  for  discovery,  3"f .^'^".^^ 
production  or  inspection,  which  has  been  duly  served,  he  shall,  answer  or 
if  a  plaintiff,  be  liable  to  have  his  suit  dismissed  for  want  of  |!,ection 
prosecution,  and  if  a  defendant,  to  have  his  defence,  if  any, 
struck  out  *,  and  to  be  placed  in  the  same  position  as  if  he  had 
not  appeared  and  answered ; 

and  the  party  interrogating  or  seeking  discovery,  production 
or  inspection  may  apply  to  the  Court  for  an  order  to  that 
effect,  and  the  Court  may  make  such  order  accordingly  ^. 

Any  party  failing  to  comply  with  any  order  under  this 
chapter,  to  answer  interrogatories  or  for  discovery,  production 
or  inspection,  which  has  been  served  personally  upon  him, 
shall  also  be  deemed  guilty  of  an  offence  under  section  188  of 
the  Indian  Penal  Code  ^. 

'  e.g.  the  existence  of  a  partner-  *  7  All.  159:  9  Cal.  923,  where  the 

ship  or  agency.  Judge  making  the  order  said  that  the 

'  Order  xxxi.  r.  20.  It  empowers  party  against  whom  it  was  made 
the  Court  to  raise  and  determine,  might  come  in  and  seek  to  set  it 
before  the  hearing  of  the  cause,  an  aside.  The  powers  given  by  this  sec- 
issue  for  the  exclusive  purpose  of  de-  tion  will  not  be  exercised  save  in  ex- 
ciding  the  right  to  discovery  of  evi-  treme  cases,  5  Cal.  708,  710  (where 
dence  which  is  to  be  used  at  the  trial,  '  36 '  is  misprinted  for  '  136 '). 
6  Bom.  572.  For  English  decisions  *  The  Court's  power  is  discretionary, 
on  the  corresponding  rule  see  Wood  and  (e.g.)  a  suit  will  not  be  dismissed 
v.  The  Anglo-Italian  Bank,  Ld.,  34  under  this  section  where  the  plaintiff 
I..  T.,  N.  S.  255  :  Be  Leigh's  Estate,  fails  to  answer  interrogatories  be- 
6  Ch.  Div.  256.  cause    he    has   become   incapable   of 

'  Thus  when  interrogatories  are  transacting  business,  Cardwell  v. 
delivered  with  the  leave  of  the  Court  Tomlinson,  54  L.  J.,  Ch.  957. 
under  sec.  121,  the  Court  virtually  *  As  regards  the  chartered  High 
orders  them  to  be  answered  within  ten  Courts  (where  a  party  disobeying  such 
days  from  thedate  of  service  (sec.  126).  an  order  is  liable  to  be  committed  for 
If  the  party  interrogated  disobeys,  the  contempt),  this  remedy  may  b«  re- 
Court  may  make  an  order  under  sec.  garded  as  cumulative,  7  Bom.  1 . 
136;  10  Cal.  506. 
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Court  may  137.  The  Court  may  of  its  own  accord,  and  may  in  its 
Bend  for      discretion  upon  the  application  of  any  of  the  parties  to  a 

papers  _  -^       _  rr      ^  j  r 

from  its  suit,  send  for,  either  from  its  own  records  or  fi-om  any  other 
cords^or  Court ^,  the  record^  of  any  other  suit  or  proceeding,  and  inspect 
from  other  the  same^. 

Every  application  made  under  this  section  shall  (unless  the 
Court  otherwise  directs)  be  supported  by  an  affidavit  of  the 
applicant  or  his  pleader,  showing  how  the  record  is  material  to 
the  suit  in  which  the  application  is  made*,  and  that  the 
applicant  cannot  without  unreasonable  delay  or  expense  obtain 
a  duly  authenticated  copy  of  the  record  or  of  such  portion 
thereof  as  the  applicant  requires,  or  that  the  production  of  the 
original  is  necessary  for  the  purposes  of  justice. 

Nothing  contained  in  this  section  shall  be  deemed  to  enable 
the  Court  to  use  in  evidence  any  dociunent  which  under  the 
Indian  Evidence  Act,  1873,  would  be  inadmissible  in  the 
suit. 

Documen-  138.  The  parties  or  their  pleaders  shall  bring  with  them 
d^^etobe^^^  have  in  readiness  at  the  first  hearing  of  the  suit,  to  be 

in  readi-  produced  when  called  for  ^  by  the  Court,  all  the  documentary 
neas  at  •  j  n  i         •   ^  •         •      ^i     • 

firat  hear-  evidence  01  every  description  m  their  possession  or  power,  on 
^^g-  which  they  intend  to  rely,  and  which  has  not  already  been 

filed  in  Court,  and  all  documents  which  the  Court  at  any  time 
before  such  hearing  has  ordered  to  be  produced. 

Effect  of  139.  No  documentary  evidence  in  the  possession  or  power 
ductfon"of  ^^  ^^y  P^^y  which  should  have  been,  but  has  not  been, 
documents,  produced  in  accordance  with  the  requirements  of  section  138, 
shall  be  received  at  any  subsequent  stage  of  the  proceedings 
unless  good  cause  be  shown  to  the  satisfaction  of  the  Court 
for  the  non-production  thereof  ^.  And  the  Judge  receiving  any 
such  evidence  shall  record  his  reasons  for  so  doing. 

Documents  140.  The  Court  shall  receive  the  documents  respectively 
ceived  by    produced  by  the  parties  at  the  first  hearing,  provided  that  the 

^  i.  e.  Court  ejiisdem  generis,  and  '  7  Cal.  565. 

not  eg.  the  court  of  wards,  see   15  *  i  Ind.Jur.,N.  S.  283,  perPhearJ. 

Suth.  Civ.  R.  150.  '  They  need  not  file   their  docu- 

*  or  such  part  thereof  as  is  specified  mentary  evidence  unless  it  is  called 

in  the  application,  Suth.  1864,  Civ.  R.  for,  i  Ben.  A.  C.  J.  120. 

272,  col.  2.  »  9  Suth.  Civ.  R.  394. 


Court. 
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documents  produced  by  each  party  be  accompanied  by  an 
accurate  list  thereof  prepared  in  such  form  as  the  High  Court 
may  from  time  to  time  direct  ^. 

The  Court  may  at  any  stage  of  the  suit  reject  ^  any  document  Irrelevant 
which  it  considers  irrelevant  or  otherwise  inadmissible,  record-  '^V"^' 
ing^  the  grounds  of  such  rejection.  documents. 

141.  No  document  shall  be  placed  on  the  record  unless  it  No  docu- 
has  been  proved  or  admitted  in  accordance  with  the  law  of  "'^^^  ^ 
evidence  for  the  time  being  in  force.     Every  document  so  on  record 
proved  or  admitted  shall  be  endorsed  with  the  number  and  proved, 
title  of  the  suit,  the  name  of  the  person  producing  it,  and 

the  date  on  which  it  was  produced.     The  Judge  shall  then  Proved 
endorse  with  his  own  hand  a  statement  that  it  was  proved  ,ij*^r'ked°  * 
against  or   admitted  by  (as  the   case   may  be)   the   person  and  filed, 
against  whom  it  is  used.     The  document  shall  then  be  filed 
as  part  of  the  record  : 

Provided  that,  if  the  document  be  an  entry  in  a  shop-book  Entries  in 
or  other  book,  the  party  on  whose  behalf  such  book  is  produced  *  °^'       *' 
may  furnish  a  copy  of  the  entry,  which  may  be  endorsed  as 
aforesaid,  and  shall  be  filed  as  part  of  the  record,  and  the 
Court  shall  mark  the  entry*,  and  shall  then  return  the  book  to 
the  person  producing  it. 

All  documents  produced  at  the  first  hearing  and  not  so 
proved  or  admitted  shall  be  returned  to  the  parties  respectively 
producing  them. 

142,  When  a  document  so  proved  or  admitted  is  relied  on  Rejected 
as  evidence  by  either  party,  but  the  Court  considers  it  in-   *^'™t°*" 
admissible,  it  shall  be  further  endorsed  with  the  addition  of 

the  word  '  rejected,'  and  the  endorsement  shall  be  signed  by 

the  Judge. 

The  document  shall  then  be  returned  to  the  party  who  and  re- 
J        J  .,  turned. 

produced  it. 

'The    Panjiib    Chief    Court    has  "•'  Marshall,  127, 135:  11  Suth,  Civ. 

prescribed  such  form,  Judicial   Cir-  R.  350. 

culars.  No.  xviii.  p.  42.     And  see  the  *  The  oiBcial  copies  of  the  Code  have 

Circular  of  the  Judicial  Commissioner  liere  '  recording  to  the  grounds,'  etc. — 

of  the  Central  Provinces,  No.  xiv.  of  an  obvious  misprint  or  clerical  error. 

i^^i.^ee  »,\bo  Br Hish  Burma  Gazette,  *  for  the  purpose  of  identification. 

Nov.  1887,  Part  III,  p.  149.  Compare  sec.  6a.  par.  a. 
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143.  Notwithstanding  anything  contained  in  sections  62, 
J  41  and  142,  the  Court  may,  if  it  sees  sufficient  cause,  direct 
any  document  or  book  produced  before  it  in  any  suit  to  be 
impounded  and  kept  in  the  custody  of  an  officer  of  the  Court, 
for  such  period  and  subject  to  such  conditions  as  the  Court 
thinks  fit. 

144.  In  suits  in  which  an  appeal  is  not  allowed,  when  the 
suit  has  been  disposed  of,  and  in  suits  in  which  an  appeal  is 
allowed,  when  the  time  for  preferring  an  appeal  from  the 
decree  has  elapsed,  or,  if  an  appeal  has  been  preferred,  then 
after  the  appeal  has  been  disposed  of,  any  person,  whether  a 
party  to  the  suit  or  not,  desirous  of  receiving  back  any  docu- 
ment produced  by  him  in  the  suit,  and  placed  on  the  record, 
shall,  unless  the  document  is  impounded  under  section  143,  be 
entitled  to  receive  back  the  same  : 

Provided  that  a  document  may  be  returned  at  any  time 
before  either  of  such  events,  if  the  person  applying  for  such 
return  delivers  to  the  proper  officer  a  certified  copy  of  such 
document  to  be  substituted  for  the  original : 

Provided  also  that  no  document  shall  be  returned  which,  by 
force  of  the  decree,  has  become  void  or  useless. 

On  the  return  of  a  document  which  has  been  admitted  in 
evidence,  a  receipt  shall  be  given  by  the  party  receiving  it,  in 
a  receipt-book  to  be  kept  for  the  purpose. 

145.  The  j)rovisions  herein  contained  as  to  documents  shall, 
so  far  as  may  be,  apply  to  all  other  material  objects  producible 
as  evidence. 

CHAPTEE  XI. 

OF   THE    SETTLEMENT    OF    ISSUES. 

146.  Issues  arise  when  a  material  proposition  of  fact  or  law 
is  affirmed  by  the  one  party  and  denied  by  the  other. 

Material  propositions  are  those  propositions  of  law  or  fact  , 
which  a  plaintiff  must  allege  in  order  to  show  a  right  to 
sue. 

Each  material  proposition  affirmed  by  one  party  and  denied 
by  the  other  must  form  the  subject  of  a  distinct  issue. 
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Issues  are  of  two  kinds :  (a)  issues  of  fact,  [b)  issues  of 
law. 

At  the  first  hearing  of  the  suit,  the  Court  shall,  after 
reading  the  plaint  and  the  written  statements,  if  any,  and 
after  such  examination  of  the  parties  as  may  appear  necessary, 
ascertain  upon  what  material  propositions  of  fact  or  of  law  the 
parties  are  at  variance^,  and  shall  thereupon  proceed  to  frame 
and  record  the  issues  on  which  the  right  decision  of  the  case 
appears  to  the  Court  to  depend  ^. 

When  issues  both  of  law  and  of  fact  arise  in  the  same  suit, 
and  the  Court  is  of  opinion  that  the  case  may  be  disposed  of 
on  the  issues  of  law  only,  it  shall  try  those  issues  first,  and 
for  that  purpose  may,  if  it  thinks  fit,  postpone  the  settlement 
of  the  issues  of  fact  until  after  the  issues  of  law  have  been 
determined. 

Nothing  in  this  section  requires  the  Court  to  frame  and 
record  issues  when  the  defendant  at  the  first  hearing  of  the 
suit  makes  no  defence  *. 

147.  The  Court  may  frame  the  issues  from  all  or  any  of  AUega- 

1 1       «  n       •  J.     •   1  tions  from 

the  rollowmg  materials  : —  which 

(a)  allegations  made  on  oath  by  the  parties,  or  by  ^-i^y  i^'fra  ™eY 

persons  present  on  their  behalf,  or  made  by  the  pleaders  of 

such  parties  or  persons* ; 

(A)  allegations  made  in  the  plaint  or  in  the  written  state- 

'  One  party  has  no  power  to  sum-  trial  of  the  suit,  13  Moo.  I.  A.  573 

men  another  to  give  evidence  on  the  (on  Act  VIII  of  1 859) :   1 1  Moo.  I. 

settlement  of  issues,  i  Hyde,  147.  A.  25  ;  but  such  an  omission  would 

*  It  may  be  laid  down  as  a  general  be  a  grave  irregularity,  A  direction  to 

rule  that  only  such  averments  should  ascertain  an  amount  properly  payable 

be  made  the  subject  of  issues  as  are  may  be  equivalent  to   an  issue,   1 2 

essential  to  support  the  cause  of  action  Moo.  I.  A.  503,  503. 
and  are  denied  by  the  defendant,  or  *  And  there  is  nothing  in  the  Code 

as  are  essential  to  support  a  plea  and  which  requires  the  Court  to  allow  an 

are   denied   by  the   plaintiff.     Mere  issue  to  be  raised  on  a  point  of  law 

pieces  of  evidence  which  are   to   be  which  the  Court  considers  to  be  per- 

adduced  to  enable  the  Court  to  infer  fectly  clear. 

the   truth    of    a   material    averment  The  Code  nowhere   empowers  the 

ought  not  to  be  made  the  subject  of  Judge  to  try  issues  of  fact  with  the 

separate  issues,  3  N  W.  P.  307,  per  aid  of  a  jury,  2  N.  W.  P.  97. 
Turner  J.     There  is  nothing  in  the  *  The  Court  is  not  bound  by  the 

Code  which  makes  the  omission  by  language  of  the  plaint  and  written 

the  Judge  to  settle  issues  fatal  to  the  statement,  11  Cal.  410. 
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ments  (if  any)  tendered  in  the  suit^  or  in  answer  to  interro- 
gatories delivered  in  the  suit ; 

(c)  the  contents  of  documents  produced  by  either  party  ^. 

148.  If  the  Court  be  of  opinion  that  the  issues  cannot  be 
correctly  framed  without  the  examination  of  some  person  not 
before  the  Court^  or  without  the  inspection  of  some  document 
not  produced  in  the  suit,  it  may  adjourn  the  framing*  of  the 
issues  to  a  future  day,  to  be  fixed  by  the  Court,  and  may 
(subject  to  the  rules  contained  in  the  Indian  Evidence  Act) 
compel  the  attendance  of  any  person  or  the  production  of  any 
document  by  the  person  in  whose  hands  it  may  be,  by  summons 
or  other  process. 

149.  The  Court  may  at  any  time  before  passing*  a  decree 
amend  the  issues^  or  frame  additional  issues  ^  on  such  terms  as  it 
thinks  fit,  and  all  such  amendments  or  additional  issues  as 
may  be  necessary  for  determining-  the  controversy  between  the 
parties  shall  be  so  made  or  framed^. 

The  Court  may  also,  at  any  time  before  passing  a  decree, 
strike  out  any  issues  that  appear  to  it  to  be  wrongly  framed 
or  introduced  ^. 

Questions  150.  When  the  parties  to  a  suit  are  agreed  as  to  the 
law  may  by  question  of  fact  or  of  law  to  be  decided  between  them,  they 
agreement  j^^y  state  the  same  in  the  form  of  an  issue,  and  enter  into  an 
in  form  of  agreement  in  writing, 

"'^"®'  (fl)  that  ujion  the  finding  of  the  Court  in  the  affirmative  or 

the  negative  of  such  issue,  a  sum  of  money  specified  in  the 
agreement,  or  to  be  ascertained  by  the  Court,  or  in  such 
manner  as  the  Com*t  .may  direct,  shall  be  paid  by  one  of  the 


Power  to 
amend, 
add  and 
strike  out 
issues. 


^  As  to  the  proper  issues  in  a  suit 
to  establish  an  easement,  when  limi- 
tation is  pleaded,  see  6  Gal.  812. 

^  5  Cal.  64,  where  Garth  C.J.  said 
that  the  power  of  amending  issues 
given  to  the  Indian  Courts  is  almost 
in  the  same  language  as  the  power  of 
amendment  given  to  judges  in  Eng- 
land by  sec.  2  2  2  of  the  C.  L.  P.  Act, 
1852,  and  that  a  judge  is  not  bound 
to  make  such  amendments  except  for 
the  purpose  of  more  effectually  putting 
in  issues  and  trying  the  real  question 


or  questions  in  controversy. 

'  It  should  not  add  an  issue  or 
amend  the  plaint  so  as  to  raise  a 
wholly  ditferent  question  to  that  on 
which  the  parties  have  come  into 
court,  2  Ind.  Jur.,  N.  S.  118,  per 
Markby  J. 

*  and  see  the  proviso  to  sec.  53. 
The  power  given  by  these  sections  is 
not  so  extensive  as  that  given  in 
England  by  the  Judicature  Act,  7 
Bom.  160. 

'  3  Suth.  Civ.  E.  147,  150. 
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parties  to  the  other  of  them,  or  that  one  of  them  be  declared 
entitled  to  some  right  or  subject  to  some  liability  specified  in 
the  agreement, 

(b)  that  upon  such  finding  some  property  specified  in  the 
agreement  and  in  dispute  in  the  suit  shall  be  delivered  by  one 
of  the  parties  to  the  other  of  them,  or  as  that  other  may 
direct,  or 

(c)  that  upon  such  finding  one  or  more  of  the  parties  shall 
do  or  abstain  from  doing  some  particular  act,  specified  in  the 
agreement,  and  relating  to  the  matter  in  dispute. 

151.  If  the  Court  be  satisfied,  after  making  such  inquiry  Court,  if 
as  it  deems  proper,  satisfied 

r     r     f  that  agree- 

(a)  that  the  agreement  was  duly  executed  by  the  parties,      ment  was 

(6)  that  they  have  a  substantial  interest  in  the  decision  of  ^q^^  f^ith, 
such  question  as  aforesaid,  and  "^*y  P^°- 

(c)  that  the  same  is  fit  to  be  tried  and  decided,  judjjment. 

it  may  proceed  to  record  and  try  the  issue,  and  state  its 
finding  or  opinion  thereon  in  the  same  manner  as  if  the  issue 
had  been  framed  by  the  Court ; 

and  may,  upon  the  finding  or  decision  on  such  issue,  pro- 
nounce judgment  according  to  the  terms  of  the  agreement ; 

and  upon  the  judgment  so  given,  decree  shall  follow  and 
may  be  executed  in  the  same  way  as  if  the  judgment  had  been 
pronounced  in  a  contested  suit. 


CHAPTEK  Xir. 

DISPOSAL   OF   THE   9UIT  AT   THE   FIRST   HEARING. 

152.  If  at  the  first  hearing  of  a  suit  it  appears  that  the  If  partiea 
parties  are  not  at  issue  on  any  question  of  law  or  of  fact,  the  on*ftny"'"* 
Court  may  at  once  pronounce  judgment*.  <iuestion  of 

law  or  fact. 

153.  Where  there  are  more  defendants  than  one,  and  any  if  one  of 
one  of  the  defendants  is  not  at  issue  with  the  plaintiff  on  any  f®Q^J[^»^*' 
question  of  law  or  fact,  the  Court  may  at  once  pronounce  be  not  at 
judgment  for  or  against  such  defendant,  and  the  suit  shall  ^i^ntm"! 
proceed  only  against  the  other  defendants. 

>  3  Ben.  A.  C.  J.  403. 
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If  parties  154.  When  tlie  parties  are  at  issue  on  some  question  o£  law 

questions"  °^  ^^  ^^^^'  ^^^  issues  have  been  framed  by  the  Court   as 

of  law  or  hereinbefore  provided,  if  the  Court  be  satisfied  that  no  further 

'  argument  or  evidence  than  the  parties  can  at  once  supply  is 
required  upon  such  of  the  issues  as  may  be  sufficient  for  the 

Court  may  decision  of  the  suit,  and  that  no  injustice  will  result  from 

detennine  proceeding:  with  the  suit  forthwith,  the  Court  may  proceed  to 

issue,  and      .  .     ^  .  '' 

pronounce   determine  such  issues, 

judgment.        ^^^^^  ^  ^j^^  finding  thereon  is  sufficient  for  the  decision,  may 

pronounce  judgment  accordingly,  whether  the  summons  has 

been  issued  for  the  settlement  of  issues  only  or  for  the  final 

disposal  of  the  suit : 

Provided  that,  where  the  summons  has  been  issued  for  the 

settlement  of  issues  only,  the  parties  or  their  pleaders  are 

present  and  none  of  them  objects 

If  the  finding  is  not  sufficient  for  the  decision,  the  Court 

shall  postpone  the  further  hearing  of  the  suit,  and  shall  fix  a 

day  for  the  production  of  such  further  evidence,  or  for  such 

further  argument,  as  the  case  requires. 

If  either  155.  If  the  summons  has  been  issued  for  the  final  disposal 

to  produce  ^^  *^®  ^^^^'  ^^^  either  party  fails  without  sufficient  cause  to 

his  evi-       produce  the  evidence  on  which  he  relies,  the  Court  may  at 
dence,  •    -i  ,  " 

Court  may  once  pronounce  judgment, 

pronounce       or  may,  if  it  thinks  fit,  after  framing  and  recording  issues 

or  adjourn  under  section  146,  adjourn  the  suit  for  the  production  of  such 

smt.  evidence  as  may  be  necessary  to  its  decision  upon  such  issues. 


CHAPTEK  XIII.  i 

OF   ADJOURNMENTS. 

Court  may  156.  The  Court  may,  if  sufficient  cause  be  shown  2,  at  any 
^Tad  ™^'  ^^S^  ®^  *^^  ^^^  grant  time  to  the  parties  or  to  any  of  them, 
journ  hear- and  may  from  time  to  time  adjourn  the  hearing  of  the 
suit.  i 

In  all  such  cases  the  Court  shall  fix  a  day  for  the  furtheif 


ing, 


1  I  N.  W.  P.  147.     Otherwise  a         "See  7  Suth.  Civ.  R.  84  :  3  Bom.  H 
party  might  be  precluded  from  offer-      C,  0.  C.  J.  55.  I 

ing  evidence  in  proof  of  his  case. 
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hearing-  of  the  suit,  and  may  make  such  order  as  it  thinks  Costa  of 
fit  with  respect  to  the  costs  occasioned  by  the  adjournment :     jnent"^" 

Provided  that,  when  the  hearing  of  evidence  has  once  begun, 
the  hearing  of  the  suit  shall  be  continued  from  day  to  day 
until  all  the  witnesses  in  attendance  have  been  examined, 
unless  the  Court  finds  the  adjournment  of  the  hearing  to  be 
necessary  for  reasons  to  be  recorded  by  the  Judge  with  his 
own  hand. 

157.  If^  on  any  day  to  which  the  hearing  of  the  suit  is  Procedure 
adjourned,  the  parties  or  any  of  them  fail  to  appear,  the  Court  f^u^^a^. 
may  proceed  to  dispose  of  the  suit  in  one  of  the  modes  directed  pear  on 
in  that  behalf  by  Chapter  VII,  or  make  such  other  order  as  it     ^ 
thinks  fit^. 

158.  If  any  party  to  a  suit  to  whom  time  has  been  granted  Court  may 

fails  to  produce  his  evidence,  or  to  cause  the  attendance  of  his  notwhh- 

witnesses,  or  to  perform  any  other  act  necessary  to  the  further  standing 

progress  of  the  suit,  for  which  time  has  been  allowed,  the  party  fails 

Court  may,  notwithstanding  such  default,  proceed  to  decide '"P"^"*^"*^ 
"^  ,  °  •*■  evidence, 

the  suit  forthwith  ^.  etc. 


I 


CHAPTEE  XIV. 

OF   THE   SUMMONING  AND   ATTENDANCE   OF   WITNESSES. 

159.  The  parties  may,  after  the  summons  has  been  delivered  Summons 
for  service  on  the  defendant,  whether  it  be  for  the  settlement  ^^  *j^g" 
of  issues  only,  or  for  the  final  disposal  of  the  suit,  obtain,  on  evidence  or 
application  to  the  Court  or  to  such  officer  as  it  appoints  in  documents, 
this  behalf,  before  the  day  fixed  for  such  settlement  or  dis- 
posal,  as   the   case   may   be,   summonses   to   persons   whose 
attendance  is  required  either  to  give  evidence  or  to  produce 
documents'.  •— 

*  It  will  be  remembered  that  a  suit  except  when  they  are    applied    for 

dismissed  under  chap.  VII  (sec.  102)  vexatiously  (14  Suth.  Civ.  R.  66),  or 

may  be  revived  under  sec.  103.  their  issue  would  be  useless,  as  where 

'  7  Mad.  41,  and  see  4  Mad.  H.  C.  the  application  is  made  so  late  that 
56,  254.  A  decision  under  sec.  758  the  witness  cannot  be  reasonably  ex- 
can  only  be  altered  on  appeal  or  re-  pected  to  attend  in  time  before  the 
view.  applicant's  case  closes,  9  Suth.  Civ.  R. 

'  Such  summonses  are  issued  as  a  530. 
matter  of  course  (5  Suth.  Civ.  R.  11 1), 

VOL.  II.                                          M  m 
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Expenses        160.  The  party  applying*  for  a  summons  shall^  before  the 

°^^**'.,     summons  is  granted  and  within  a  period  to  be  fixed  by  the 
ness  paid  _  °  ^  '' 

into  court.  Court,  pay  into  court  such  a  sxmi  of  money  as  appears  to  the 
Court  to  be  sufl&cient  to  defray  the  travelling  and  other 
expenses  of  the  person  simimoned  ^,  in  passing  to  and  from 
the  court  in  which  he  is  required  to  attend,  and  for  one  day^s 
attendance  ^. 

Scale  of  If  the  Court  be  subordinate  to  a  High  Court,  regard  shall 

be  had,  in  fixing  the  scale  of  such  expenses,  to  the  rules  (if  any) 
laid  down  by  competent  authority  ^. 

Tender  of        161.  The  sum  SO  paid  into  court  shall  be  tendered  to  the 
^tnes**  °  person  summoned,  at  the  time  of  serving  the  summons,  if  it 
can  be  served  personally*. 

Procedure       162,  If  it  appear  to  the  Court  or  to  such  officer  as  it 

suffidenT    ^.ppoints  in  this  behalf  that  the  sum  paid  into  court  is  not 

Bum  paid     sufficient  to  cover  such  expenses,  the  Court  may  direct  such 

further  sum  to  be  paid  to  the  person  summoned  as  appears 

to   be  necessary  on  that  account;    and,  in  case  of  default 

in  payment,  may  order  such  sum  to  be  levied  by  attachment 

and  sale  of  the  moveable  property  of  the  party  obtaining  the 

summons ;  or  the  Court  may  discharge  the  person  summoned 

without  requiring  him  to  give  evidence;  or  may  both  order 

such  levy  and  discharge  such  person  as  aforesaid. 

Expenses  if      If  it  be  necessary  to  detain  the  person  summoned  for  a 

tained        longer  period  than  one  day,  the  Court  may,  from  time  to  time, 

more  than  order  the  party  at  whose  instance  he  was  summoned  to  pay 
one  day.       .  .  . 

into  court  such  smn  as  is  sufficient  to  defray  the  expenses  of 

his  detention  for  such  further  period,  and,  in  default  of  such 

deposit  being  made,  may  order  such  sum  to  be  levied  by 

attachment  and  sale  of  the  moveable  property  of  the  party  at 

whose  instance  he  was  summoned ;  or  the  Court  may  discharge 

the  person  summoned  without  requiring  him  to  give  evidence ; 

*  Compensation  for  loss  of  time  will  xviii.  p.  42. 
be  refused,  2  Hyde,  236.  *  That  a  witness  is  entitled  to  \)9 

"  In  5  Suth.  Ref.  6,  Peacock  C.J.  paid  his   expenses   by  the  party  jvt 

laid  down  that  no  action  for  the  ex-  whose    instance   he   has   been  suii- 

penses  of  a  witness  will  lie.  moned,  although  he  has  not  applif  d 

'  See  N.  W.  P.  and  Oudh  Gazette,  for  them  before  giving  his  evidence, 

l4Jan.,i882,PartII,  p.  45  :  Judicial  see  4  Bom.  619. 
Circular  (Chief  Court,  Panj^),  No. 
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or  may  both  order  such  levy  and  discharge  such  person  as 
aforesaid^. 

163.  Every  summons  for  the  attendance  of  a  person  to  Time,  place 
give  evidence  or  produce  a  document  shall  specify  the  time  ^'^^g^f^at- 
and  place  at  which  he  is  required  to  attend,  and  also  whether  tendance 
his  attendance  is  required  for  the  purpose  of  giving  evidence  fiedln^'**'^* 
or  to  produce  a  document,  or  for  both  purposes ;   and  any  summons, 
particular  document  which  the  person  summoned  is  called  on 

to  produce  shall  be  described  in  the  summons  with  reasonable 
accuracy^. 

164.  Any  person  may  be  summoned  to  produce  a  document,  Summons 
without  being  summoned  to  give  evidence ;  and  any  person  ^  ^Q^enT 
summoned  merely  to  produce  a  document  shall  be  deemed  to 

have  complied  with  the  summons,  if  he  cause  such  document 
to  be  produced  instead  of  attending  personally  to  produce  the 
same. 

165.  Any  person  present  in  court  may  be  required  by  the  Power  to 

Court  to  give  evidence  or  to  produce  any  document  then  and  p^Jwns 

there  in  his  actual  possession  or  power.  in  Court 

to  give  evi- 

166.  Every  summons   to   a  person  to   give  evidence  or  dence. 

produce  a  document  shall  be  served  as  nearly  as  may  be  in  Summons 
^  _  .  how  served, 

manner  hereinbefore  prescribed  for  the  service  of  summons  on 

the  defendant  ^ ;  and  the  rules  contained  in  Chapter  VI  as  to 

proof  of  service  shall  apply  in  the  case  of  all  summonses 

served  under  this  section. 

167.  The  service  shall  in  all  cases  be  made  a  sufficient  Time  for 
time  before  the  time  specified  in  the  simimons  for  the  at-  '^[^ons. 
tendance  of  the  person  summoned,  to  allow  him  a  reasonable 

time  for  preparation  and  for  travelling  to  the  place  at  which 
his  attendance  is  required  *. 

168.  If  the  serving-officer  certify  to  the  Court  that  the  Attach- 

summons  for  the  attendance  of  a  person,   either  to   give^^p°y^,f 

evidence  or  to  produce  a  document,  cannot  be  served,  the  absconding 
•^  witness. 

'  As  to  appeals  from  orders  under  and  for  enforcing  diligence  on  the 

this  section  for  attachment  and  sale,  party.     It  does  not  give  the  Courts 

see  iufra,  sec.  588,  cl.  (13).  any  discretion  as  to  granting  or  re- 

'*  Suth.  1864,  Civ.  R.  164-  fusing  summonses  in  consideration  of 

'  6  Suth.  Civ.  R.  I  a6.  their  being  applied  for  at  a  late  period, 

*  This  is  in  favour  of  the  witness  9  Bom.  310,  per  West  J. 

M  m  2 
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With- 
drawal of 
attach- 
ment. 


Procedure 
if  witness 
fails  to 
appear. 


Court  shall  examine  the  serving-oflBicer  on  oath  touching 
the  non-service : 

and  upon  being  satisfied  that  such  evidence  or  production 
is  material,  and  that  the  person  for  whose  attendance  the 
simimons  has  been  issued  is  absconding  or  keeping  out  of  the 
way  for  the  purpose  of  avoiding  the  service  of  the  summons  ^, 
may  issue  a  proclamation  requiring  him  to  attend  to  give 
evidence,  or  produce  the  document,  at  a  time  and  place  to  be 
named  therein;  and  a  copy  of  such  proclamation  shall  be 
aflSxed  on  the  outer  door  of  the  house  in  which  he  ordinarily 
resides. 

If  he  does  not  attend  at  the  time  and  place  named  in  such 
proclamation,  the  Court  may  in  its  discretion-,  at  the  instance 
of  the  party  on  whose  application  the  summons  was  issued, 
make  an  order  for  the  attachment  of  the  property  of  the 
person  whose  attendance  is  required,  to  such  amoimt  as  the 
Court  thinks  fit,  not  exceeding  the  amoimt  of  the  costs  of 
attachment  and  of  the  fine  which  may  be  imposed  under 
section  1 70 : 

Provided  that  no  Court  of  Small  Causes  shall  make  an 
order  for  the  attachment  of  immoveable  property. 

169.  Ifj  on  the  attachment  of  his  property,  such  person 
appears  and  satisfies  the  Court  that  he  did  not  abscond  or 
keep  out  of  the  way  to  avoid  service  of  the  summons,  and 
that  he  had  not  notice  of  the  proclamation  in  time  to  attend 
at  the  time  and  place  named  therein,  the  Court  shall  direct 
that  the  property  be  released  from  attachment,  and  shall  make 
such  order  as  to  the  costs  of  the  attachment  as  it  thinks  fit. 

170.  If  such  person  does  not  appear,  or,  appearing,  fails 
to  satisfy  the  Court  that^he  did  not  abscond  or  keep  out  of 
the  way  to  avoid  service  of  the  summons,  and  that  he  had  not 
notice  of  the  proclamation  in  time  to  attend  at  the  time  and 
place  mentioned  therein,  the  Court  may  impose  upon  him  such 
fine  not  exceeding  five  hundred  rupees  as  the  Court  thinks 
fit^,  having  regard  to  his  condition  in  life  and  all  the  cir- 
cimistances  of  the  case,  and  may  order  the  property  attached. 


»  6  Suth.  Civ.  R.  335  :  1  ibid.  26. 
»  8  Suth.  Civ,  R.  505. 


'  A  revival   of  the  repealed  Act 
XIX  of  1853,  sec.  28. 
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or  any  part  thereof,  to  be  sold  for  the  purpose  of  satisfying 
all  costs  incurred  in  consequence  of  such  attachment,  together 
with  the  amount  of  the  said  fine,  if  any  ^ : 

Provided  that,  if  the  person  whose  attendance  is  required 
pays  into  court  the  costs  and  fine  as  aforesaid,  the  Court 
shall  order  the  property  to  be  released  from  attachment. 

171.  Subject  to  the  rules  of   this  Code  as  to  attendance  Coiirt  may 
and  appearance  and  to  the  provisions  of  the  Indian  Evidence  accord 
Act,   1872,  if  the  Court  at  any  time  thinks  it  necessary  to  summon  m 
examine  any  person  other  than  a  party  to  the  suit  and  not  strangers 
named  as  a ,  witness  by  a  party  to  the  suit,  the  Court  may,  ***  ^"'*' 

of  its  own  motion,  cause  such  person  to  be  summoned  as  a 
witness  to  give  evidence,  or  to  produce  any  document  in 
his  possession,  on  a  day  to  be  appointed,  and  may  examine 
him  as  a  witness  or  require  him  to  produce  such  document. 

172.  Subject  as  last  aforesaid,  whoever  is  s\unmoned  to  Duty  of 
appear  and  give  evidence  in  a  suit  must  attend  at  the  time  summoned 
and  place  named  in  the  summons  for  that  purpose,  and  whoever  to  give 

is  summoned  to  produce  a  document  must  either  attend  to  ^^  produce 
produce  it,  or  cause  it  to  be  produced,  at  such  time  and  place,   document. 

173.  No  person  so  summoned  and  attending  shall  depart  Wlien  they 
unless  and  until  [a)  he  has  been  examined  or  has  produced  the  p^^. 
document  and  the  Court  has  risen,  or  (b)  he  has  obtained  the 
Court's  leave  to  depart  ^. 

174.  If  any  person  on  whom  a  summons  to  give  evidence  Conse- 
or  produce  a  document  has  been  served  fails  to  comply  with  f^iiu^e  to 
the  summons,  or  if  any  person  so  summoned  and  attending  comply 
departs  in  contravention  of  section  173,  the  Court  may  order  mons. 
him  to  be  arrested  and  brought  before  the  Court : 

Provided  that  no  such  order  shall  be  made  when  the  Court 
has  reason  to  believe  that  the  person  so  failing  had  a  lawful 
excuse  for  such  failure. 

When  any  person   so  brought  before   the  Court  fails   to 

satisfy  it  that  he  had  a  lawful  excuse  for  not  complying  with 

the  summons,  the  Court  may  sentence  him  to  fine  not  exceeding 

five  hundred  rupees. 

'   A  suit  will  not  lie  to  set  aside  a       right  to  the  property  sold, 
sale  under  sec.  1 70,  but  the  claimant  '  As  to  the  former  law,  see  5  Mad. 

may  sue  the  purchaser  to  establish  his       H.  C.  13a. 
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Explanation. — Non-payment  or  non-tender  of  a  sum  suf- 
ficient to  defray  the  expenses  mentioned  in  section  160 
shall  be  deemed  a  lawful  excuse  within  the  meaning  of  this 
section  ^. 

If  any  person  so  apprehended  and  brought  before  the  Court 
cannot,  owing  to  the  absence  of  the  parties  or  any  of  them, 
give  the  evidence  or  produce  the  document  which  he  has  been 
summoned  to  give  or  produce,  the  Court  may  require  him  to 
give  reasonable  bail  or  other  security  for  his  appearance  at 
such  time  and  place  as  it  thinks  fit,  and  on  such  bail  or 
security  being  given,  may  release  him. 

175.  If  any  person  so  failing  to  comply  with  a  summons 
absconds  or  keeps  out  of  the  way,  so  that  he  cannot  be  appre- 
hended and  brought  before  the  Court,  the  provisions  of  sections 
168,  169  and  170  shall,  mutatis  mutandis,  apply. 

176.  No  one  shall  be  bound  to  attend  in  person  to  give 
evidence  or  to  be  examined  in  Court  unless  he  resides — 

(a)  within  the  local  limits  of  its  ordinary  original  juris- 
diction, or 

{b)  without  such  limits  and  at  a  place  less  than  fifty  or 
(where  there  is  rail  way -communication  for  five-sixths  of  the 
distance  between  the  place  where  he  resides  and  the  place 
where  the  Court  is  situate)  two  hundred  miles  distance  fi'om 
the  court-house. 

Refusal  of  177.  If  any  party  to  a  suit  present  in  Court  refuses, 
^v'^^evid-  without  lawful  excuse  ^,  when  required  by  the  Court,  to  give 
ence  when  evidence  or  to  produce  any  document  then  and  there  in  his 
by  Court,    actual  possession  or  jx)wer,  the  Court  may  in  its  discretion 

either  pass  a  decree  against  him,  or  make  such  order  in  relation 

to  the  suit  as  the  Court  thinks  fit  ^. 


Procedure 
when  wit- 
ness appre- 
hended 
cannot  give 
evidence  or 
produce 
documents. 


Procedure 
when  wit- 
ness ab- 
BCondB. 


Persons 
bound  to 
attend  in 
person. 


*  So  probably  would  the  fact  that 
the  summons  required  the  witness  to 
attend  on  Sunday  or  any  other  recog- 
nised holiday.  See  8  Ben.  Appx.  1 2, 
a  case  on  the  Code  of  Criminal  Pro- 
cedure. 

*  i.  e.  such  an  excuse  as  would  in 
law  justify  the  refusal  to  give  evidence, 
I  N.W.  P.  242. 

^  3  Mad.  H.  C.  399 :  4  Mad.  H.  C. 


T42.  This  section  is  extended  (by 
Act  V  of  1881,  sec.  83)  to  probate- 
proceedings  before  the  District  Judge. 
The  discretion  confeiTed  by  it  must 
be  exercised  with  more  than  usual 
care,  and  a  caveator's  refusal  to  answer 
a  question  does  not  justify  the  Judge 
in  dispensing  with  proof  of  the  will 
set  up  and  passing  a  decree  in  the 
petitioner's  favour,  9  Boiu.  241. 


CHAPTEE  XV.       HEAEING  OF  SUIT,  ETC.  $2)5 

178.  Whenever  any  party  to  a  suit  is  required  to  give  Rules  as  to 

evidence  or  to  produce  a  document,  the  iTiles  as  to  witnesses  appw^^^* 

contained  in  this  Code  shall  apply  to  him  so  far  as  they  are  ^  parties 

,.     ^  -,  summoned, 

appncable. 

CHAPTEE  XV. 

OF    THE     HEARING    OF    THE    SUIT    AND     EXAMINATION    OF 

WITNESSES. 

179.  On  the  day  fixed  for  the  hearing  of  the  suit;  or  on  statement 
any  other  day  to  which  the  hearing  is  adjourned,  the  party  »°<1  P^o- 
having  the  right  to  begin  shall  state  his  case  and  produce  evidence 
his  evidence  in  support  of  the  issues  which  he  is  bound  to  j^^^^^^ 
prove  ^.  right  to 

Explanation. — The  plaintiff  has  the  right  to  begin  unless  j^^jj^J     . 
where  the  defendant  admits  the  facts  alleged  by  the  plaintiff  ^  right  to 
and  contends  that  either  in  point  of  law  or  on  some  additional 
facts  alleged  by  the  defendant  the  plaintiff  is  not  entitled  to 
any  part  of  the  relief  which  he  seeks,  in  which  case  the 
defendant  has  the  right  to  begin. 

180.  The  other  party  shall  then  state  his  case  and  produce  statement 

his  evidence  (if  any)  3.  and  pro- 

\  "^  /  auction  of 

The  party  beginning  is  then  entitled  to  reply.  evidence 

Where  there  are  several  issues,  the  burden  of  proving  some  p^ty.  ^^ 

of  which  lies  on  the  other  party,  the  party  beginning  may,  Eeply  by 

at  his  option,  either  produce  his  evidence  on  those  issues  or  ^f^^fn^" 

reserve  it  by  way  of  answer  to  the  evidence  produced  by  the 

other  party.      In  the  latter  case,  the  party  beginning  may 

produce  evidence  on  those  issues  after  the  other  party  has 

produced  all  his  evidence,  and  the  other  party  may  then  reply 

specially  on  the  evidence  so  produced  by  the  party  beginning ; 

but    the    party   beginning    will   then   be    entitled  to   reply 

generally  on  the  whole  case. 

'  The  Code  does  not  expressly  say  in  the  plaint,  7  C.  L.  R.  274,  cited  by 

that  the   party  beginning   shall    be  O'Kinealy,  Code  of  Civil  Procedure, 

allowed  at  the  close  of  his  case,  if  his  2nd  ed.  p.  201. 

opponent  does  not  announce  any  in-  *  That  the  Court  cannot  refuse  to 

tention  to  adduce  evidence,  to  address  hear  some  of  defendant's  witnesses  on 

the  Court  a  second  time  for  the  pur-  the  supposition  that  it  would  only  go 

pose   of  summing   up   the  evidence.  to  prove  the  same  facts  deposed  by  his 

See  I  Mad.  H.  C.  377.  other  witnesses  previously  examined, 

'  i.e.  all  the  material  allegations  see  2  Moo.  I. A.  437. 
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181.  The  evidence  of  the  witnesses  in  attendance  shall  be 
taken  orally  in  open  covirt^  in  the  presence,  and  under  the 
personal  du-ection  and  superintendence,  of  the  Judge. 

182.  In  cases  in  which  an  appeal  is  allowed,  the  evidence 
of  each  witness  shall  be  taken  down  in  writing  2,  in  the 
language  of  the  Court,  by  or  in  the  presence  and  under  the 
personal  direction  and  superintendence  of  the  Judge,  not 
ordinarily  in  the  form  of  question  and  answer,  but  in  that  of 
a  narrative,  and,  when  completed,  shall  be  read  over  in  the 
presence  of  the  Judge  and  of  the  witness,  and  also  in  the 
presence  of  the  parties  or  their  pleaders,  and  the  Judge  shall, 
if  necessary,  correct  the  same  and  shall  sign  it. 

183.  If  the  evidence  is  taken  down  under  section  182  in 
a  language  different  from  that  in  which  it  was  given,  and 
the  witness  does  not  understand  the  language  in  which  it  is 
taken  down,  the  evidence  as  taken  down  in  writing  shall 
be  interpreted  to  him  in  the  language  in  which  it  was 
given  ^. 

184.  In  cases  in  which  the  evidence  is  not  taken  down 
in  writing  by  the  Judge,  he  shall  be  bound,  as  the  examina- 
tion of  each  witness  proceeds,  to  make  a  memorandum  of  the 
substance  of  what  each  witness  deposes*,  and  such  memorandum 
shall  be  written  and  signed  by  the  Judge  with  his  own  hand, 
and  shall  form  part  of  the  record. 

185.  Where  English  is  not  the  language  of  the  Court, 
but  all  the  parties  to  the  suit  who  appear  in  person,  and  the 
pleaders  of  such  as  appear  by  pleaders,  do  not  object  to  have 
such  evidence  as  is  given  in  English  taken  down  in  English, 
the  Judge  may  so  take  it  down  with  his  own  hand. 

186.  The  Court  may  of  its  own  motion  or  on  the  appli- 
cation of  any  party  or  his  pleader  take  down,  or  cause  to  be 
taken   down,    any   particidar   question   and   answer,    or   any 


*  As  to  examining  in  their  palan- 
quins parda  women  not  claiming  ex- 
emption under  sec.  640,  see  1  Ben., 
Short  Notes,  v.    See,  too,  a  Hyde,  88. 

*  See  7  Ben.  74  and  5  Bom.  63 
(oases    under    the    Insolvent    Act), 


and  6  Cal.  762. 

'  As  to  the  effect  of  failing  to  com- 
ply with  the  requirements  of  sees. 
182,  183,  see  6  Cal.  762. 

*  6Suth.  Civ.  R.  112,  113. 
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objection  to  any  question,  if  there  appear  any  special  reason  may  be 
for  so  doing.  *J^- 

187.  If  any  question  put  to  a  witness  be  objected  to  by  Questions 
a  party  or  his  pleader,  and  the  Court  allows  the  same    to  ^nd  °  n    ^ 
be  put,  the  Judge  shall  take  down  the  question,  the  answer,  ed  by 
the  objection  and  the  name  of  the  person  making  it,  together 

with  the  decision  of  the  Court  thereon. 

188.  The  Court   may  record  such  remarks  as  it  thinks  Remarks 
material  respecting  the  demeanour  of  any  witness  while  under  °^  ofwt°' 
examination.  nesses. 

189.  In  cases  in  which  an  appeal  is  not  allowed,  it  shall  Memoran- 
not  be  necessary  to  take  down  the  evidence  of  the  witnesses  in  "j^  °^  j 
writing  at  length ;  but  the  Judge,  as  the  examination  of  each  unappeal- 
witness  proceeds,  shall  make  a  memorandum  of  the  substance 

of  what  he  deposes,  and  such  memorandum  shall  be  written 
and  signed  by  the  Judge  with  his  own  hand,  and  shall  form 
part  of  the  record. 

190.  If  the  Judge  be  rendered  unable  to  make  a  memor-  Judge 
andum  as  above  required  by  this  chapter,  he  shall  cause  the  ^°*^^®  *° 
reason  of  such  inability  to  be  recorded,  and  shall  cause  the  memoran- 
memorandum  to  be  made  in  writing  from  his  dictation  in  open  ^  "j.^  reason 

court.  of  his  in- 

Every  memorandum  so  made  shall  form  part  of  the  record. 

191.  Where  the   Judge   taking   down   any   evidence,   or  Power  to 

causing  any  memorandum  to  be  made  under  this  chapter,  evidence 

dies  or  is  removed  from  the  Court  before  the  conclusion  of  taken  down 

the  suit,  his  successor  may,  if  he  thinks  fit,  deal  with  such  removed 

evidence  or  memorandum  as  if  he  himself  had  taken  it  down  before  con- 
clusion of 
or  caused  it  to  be  made  ^.  suit. 


192.  If  a  witness  be  about  to  leave  the  jurisdiction  of  the  Power  to 

Com"t,  or  if  other  sufficient  cause  be  shown  to  the  satisfaction  witness 

of  the  Court  why  his  evidence  should  be  taken  immediately,  imme- 
•^  ''    diately. 

'  This  section  only  allows  the  evi-  together  and  virtually  made  one,  7 

dence   taken   at   the   hearing  before  All.  857  :  see  sec.  199 ;  8  All.  35,  576. 

Judge  .4  to  be  used  as  evidence  at  the  And  it  does  not  apply  to  the  case 

hearing  before  Judge  //when  Judge  where  the  suit  has  been  transferred, 

A  has  died  or  been  removed  :  it  does  4  Bom.  H.  C,  A.  C.  J.  98. 
not  allow  the  two  hearings  to  be  linked 
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the  Court  ^  may,  upon  the  application  of  either  party  or  of 
the  witness,  at  any  time  after  the  institution  of  the  suit, 
take  the  evidence  of  such  witness  in  manner  hereinbefore 
provided^. 

Where  such  evidence  is  not  taken  forthwith  and  in  the 
presence  of  the  parties,  such  notice  as  the  Court  thinks 
sufficient,  of  the  day  fixed  for  the  examination,  shall  be  given 
to  the  parties. 

The  evidence  so  taken  shall  be  read  over  to  the  witness, 
and,  if  he  admits  it  to  be  correct,  shall  be  signed  by  him, 
and  may  then  be  read  at  any  hearing  of  the  suit. 

Court  may       193.  The  Court  may  at  any  stage  of  the  suit  recall  any 
ermine     witness  who  has  been  examined  and  who  has  not  departed  in 
witness,      accordance  with  section  173,  and  may  (subject  to  the  pro- 
visions of  the  Indian  Evidence  Act,  187a)  put  such  questions 
to  him  as  the  Court  thinks  fit. 


CHAPTEK  XVI. 

OF   AFFIDAVITS. 

Power  to         194.  Any  Court  of  first  instance  and  any  appellate  Court 

point  To*  be  ^^^7  ^^  ^^7  time  for  sufficient  reason  order  that  any  particular 

proved  by  fact  or  facts  may  be  proved  by  affidavit,  or  that  the  affidavit 

of  any  witness  may  be  read  at  the  hearing,  on  such  conditions 

as  the  Court  thinks  reasonable  : 

Provided  that  where  it  appears  to  the  Court  that  either 
party  bond  ^de  desires  the  production  of  a  witness  for  cross- 
examination,  and  that  such  witness  can  be  produced,  an  order 
shall  not  be  made  authorising  the  evidence  of  such  witness  to 
be  given  by  affidavit  2. 

*  Phear  J.  held  that  such  evidence  Ch.  D.  68.     A  plaintiff's  affidavits  in 

cannot  be  taken  by  a  commissioner,  reply  need   not,    apparently,   be   re- 

except  by  consent,  5  Ben.  252.     But  stricted  to  cutting  down  the  defend- 

the  Indian  Courts  are  courts  of  equity,  ant's  evidence,  but  may  be  confirma- 

and  have,  as  such,  an  inherent  juris-  toryof  the  plaintiff's  evidence  in  chief; 

diction  to  issue  cotnmissions  to  take  see  in  England,  Peacock  v.  Harper, 

evidence  de  bene  esse.  7  Ch.  D.  648. 

"  Blackburn   Union  v.  Brooks,   7 
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195.  Upon   any   application   evidence   may  be  given  by  Power  to 
affidavit,  but  the  Court  may,  at  the  instance  of  either  party,  tendance  of 
order  the  attendance  for  cross-examination  of  the  declarant^,    declarant 

I  or  cross™ 

Such  attendance  shall  be  in  court  unless  the  declarant  is  examin- 
exempted  under  this  Code  from  personal  appearance  in  court,  ation. 
or  the  Court  otherwise  directs. 

196.  Affidavits   shall   be   confined   to  such   facts  as   the  Matters  to 
declarant  is  able  of  his  own  knowledge  to  prove,  except  on  fidavits 
interlocutory  applications,  on  which  statements  of  his  belief  confined, 
may  be  admitted,  provided  that  reasonable  grounds  thereof  be 

set  forth. 

The  costs  of  every  affidavit  which  shall  unnecessarily  set 
forth  matters  of  hearsay  or  argumentative  matter,  or  copies 
of  or  extracts  from  documents,  shall  (unless  the  Court  other- 
wise directs)  be  paid  by  the  party  producing  the  same  2. 

197.  In  the  case  of  any  affidavit  under  this  Code —  oath  of 

(a)  any  Court  or  Magistrate,  or  declarant 

,  .  ...    "7  whom 

[fj)  any  officer  whom  a  High  Court  may  appoint  in  this  admin- 
behalf,  or  '^^'^' 

(c)  any  officer  appointed  by  any  other  Court  which  the 
Local  Government  has  generally  or  specially  empowered  in 
this  behalf^, 

may  administer  the  oath  of  the  declarant*. 


CHAPTER  XVII. 

OF   JUDGMENT   AND    DECREE. 

198.  The  Court,  after  the  evidence  has  been  duly  taken  ^  and  Judgment 
the  parties  have  been  heard  either  in  person  or  by  their  respective  nounced. 

*  Order  xxxviii.  r.  I.  (Order  xxxviii.  r.  5).     And  when  the 
'  Order  xxxviii.  r.  3,  with  the  ad-      deponent   is  illiterate   or  blind,  the 

dition  in  paragraph  1  of  the  proviso  person    taking   the   affidavit    should 

and  in  paragraph  2  of  words  in  paren-  certify  in  the  jurat  that  the  affidavit 

thesis.  was  read  in  his  presence  to  the  de- 

'  See  Bombay  Government  Gazette,  ponent,   that   the   deponent    seemed 

13  Oct.  1877,  Part  I>  P-  908  :  Calcutta  perfectly  to  understand  it,  and  made 

Gazette,  13  July  1 88 1,  Part  I,  p.  730.  his   signature   in    presence    of    such 

*  The  person  administering  the  oath  person. 

should  express  the  time  when  and  the  '  4  Bom.  H.  C^  A.  C.  J,  xoa. 

place  where   he   takes   the  affidavit 
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pleaders  or  recog-nised  agents,  shall  pronounce  judgment  in 
open  court  ^,  either  at  once  or  on  some  future  day,  of  which 
due  notice  shall  be  given  to  the  parties  or  their  pleaders. 

199.  A  Judge  may  pronounce  a  judgment  written  by  his 
predecessor  but  not  pronounced  2. 

200.  The  judgment  shall  be  written  in  the  language  of 
the  Court  ^,  or  in  English,  or  in  the  Judge^s  mother-tongue  *. 

201.  Whenever  the  judgment  is  written  in  any  language 
other  than  that  of  the  Court,  the  judgment  shall,  if  any 
of  the  parties  so  require,  be  translated  into  the  language  of 
the  Court,  and  the  translation  shall  also  be  signed  by  the 
Judge  or  such  officer  as  he  appoints  in  this  behalf. 

202.  The  judgment  shall  be  dated  and  signed  by  the  Judge 
in  open  court  at  the  time  of  pronouncing  it,  and  shall  not 
be  altered  or  added  to,  save  to  correct  verbal  errors  or  to 
supply  some  accidental  defect  not  affecting  a  material  part 
of  the  case,  or  on  review. 

203.  The  judgments  of  the  Courts  of  Small  Causes  need 
not  contain  more  than  the  points  for  determination  and  the 
decision  thereupon. 

The  judgments  of  all  other  Courts  shall  contain  a  concise 
statement  of  the  case,  the  points  for  determination,  the  decision 
thereon,  and  the  reasons  for  such  decisions  ^. 

204.  In  suits  in  which  issues  have  been  framed,  the  Court 
shall  state  its  finding  or  decision,  with  the  reasons  thereof^. 


^  But  see  Marshall,  327,  where  the 
Judge,  to  satisfy  himself  as  to  the 
boundaries  of  some  land  in  litigation, 
himself  made  a  local  inquiry  and  pro- 
nounced judgment  at  the  spot. 

'  i7Suth.  Civ.  E.  475.  This  shows 
the  intention  of  the  legislature  that 
the  case  should  be  heard  by  one 
Judge,  and  that  the  judgment  should 
be  that  of  the  Judge  who  has  heard 
the  case,  though  it  may  be  delivered 
by  the  other,  7  All.  859. 

'  Sec.  645,  infra. 

*  That  the  irregularity  of  writing 
a  judgment  in  a  wrong  language  does 
not  invalidate  the  decision,  see  17 
Suth.  Civ.  K.  352. 


*  Reported  examples  of  insufficient 
judgments  will  be  found  in  i  Suth. 
Civ.  E.  295:  2  ibid.  7  :  3  ibid.  176, 
col.  2:  II  ibid.  159:  12  ibid.  254: 
15  ibid.  131  :  Marshall,  332  :  5  Mad. 
H.  C.  174  :  8  Bom.  368  :  2  N.  W.  P. 
109. 

That  a  judge  cannot,  vrithout  giv- 
ing evidence  as  a  witness,  import  into 
a  case  his  own  knowledge  of  par- 
ticular facts,  see  L.  E  ,  3  I.  A.  286, 
per  Sir  Barnes  Peacock. 

*  If  the  reasons  are  omitted  the 
finding  is  not  a  conclusive  finding  of 
fact,  binding  on  a  Court  of  second 
appeal,  8  Bom.  368. 
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upon  eax3h  separate  issue,  unless  the  finding  upon  any  one  Exception, 
or  more  of  the  issues  be  sufficient  for  the  decision  of  the  suit^. 

205.  The  decree^  shall  bear  date  the  day  on  which  the  Date  of 
judgment  was  pronounced ;  and,  when  the  Judge  has  satisfied 
himself  that  the  decree  has  been  drawn  up  in  accordance  with 

the  judgment,  he  shall  sign  the  decree. 

206.  The  decree  must  agree  with  the  judgment :  it  shall  Contents 
contain  the  number  of  the  suit,  the  names  and  descriptions  <^®<^^- 
of  the  parties,  and  particulars  of  the  claims,  as  stated  in 

the  register,  and  shall  specify  clearly  the  relief  granted  or 
other  determination  of  the  suit^. 

The  decree  shall  also  state  the  amount  of  costs  incurred 
in  the  suit,  and  by  what  parties  and  in  what  proportions  such 
costs  are  to  be  paid*. 

If  the  decree  is  found  to  be  at  variance  with  the  judgment^,  Power  to 
or  if  any  clerical  or  arithmetical  error  be  found  in  the  decree,  Q^ee. 
the  Court  shall,  of  its  own  motion  or  on  that  of  any  of 
the  parties^,  amend  the  decree  so  as  to  bring  it  into  conformity 
with  the  judgment  or  to  correct  such  error  :  provided  that 
reasonable  notice  has  been  given  to  the  parties  or  their 
pleaders  of  the  proposed  amendment'. 

'  10    Cal.    1095,    1097:    4   Mad.  Sched.  IV,  Nos.  127-133. 

134.     The  facts  which  constitute  the  *  7  All.  755. 

cause  of  action  should  be  distinctly  •  The  application  may  be  made  at 

stated  in    the    judgment,    and    not  any  time,    according    to    the   High 

merely  a  legal  conclusion,  2  Sev.  289.  Courts  at  Madras,  10  Mad.  51,  and 

'  The  omission  of  an  express  pro-  Bombay,    11    Bom.    284.     But    the 

vision  that  a  decree  shall   follow   a  Allahabad  High  Court  has  held  that 

judgment  was  an  inadvertency,  5  All.  it  must  be  made  within  three  years, 

526.  4  All.  23. 

'6  All.  30.  ^  6  Cal.  22:  7  All.  875,876.     The 

*  It  is  not  the  usual  practice,  when  amendment  can  be  nrnde  even  after 

costs  of  an  interlocutory  proceeding  the   decree   has   been    approved    by 

have  been    disposed   of,  to   consider  the    appellate    Court,    9    Mad.    354. 

that  an  award  of  the  general  costs  of  Whether  under   sec.   622  the   High 

the  suit  interferes  with  the  order  dis-  Court  can  revise  such  amendments, 

posing  of  those  partial  costs,  L.  E.,  see  7  All.  276,  875.  An  order  refusing 

10  I.  A.  116,  per  Sir  A.  Hobhouse.  to  amend  can  be  revised  under  that 

Unless  interest  on  costs  is  specially  section,  6  All.  125.     Sec.  206  gives  no 

decreed,  or  the  parties  submit  to  the  power  to  alter  or  vary  the  decree,  or 

Court's  discretion,  such  interest  can-  to  correct  errors  arising    from  acci- 

not  be  given  in  execution,  L.  K.,  4  I.  dental  slips   or  omissions  ;    this  can 

A.  137.  only  be  done  on  a  review  of  judgment 

For  forms    of  decrees,   see  infra,  or  an  appeal,  2  All.  505.    Section  206 
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Decree  for       207.  When  the  subject-matter  of  the  suit  is  immoveable 
[mmove^  °  property,  and  such  property  is  identified  by  boundaries   or 
able  pro-     by  numbers  in  a  record  of  settlement  or  survey,  the  decree 
shall  specify  such  boundaries  or  numbers  ^. 

Decree  for       208.  When  the  suit  is  for  moveable  property,  if  the  decree 
moveable    ^^  ^^^  ^^^  delivery  of  such  property,  it  shall  also  state  the 
property,    amount  of  money  to  be  paid  as  an  alternative  if  delivery 
cannot  be  had  ^. 


In  BuitB  for 
money,  de- 
cree may 
order 
certain  in- 
terest to 
be  paid  on 
principal 
sum  ad- 
judged. 


Decree 
may  order 
payment 
by  instal- 
ments. 

Order, 
after  de- 


209.  When  the  suit  is  for  a  sum  of  money  due  to  the 
plaintiff,  the  Court  may,  in  the  decree,  order  inte*rest  at  such 
rate  as  the  Court  deems  reasonable  ^  to  be  paid  on  the  principal 
sum  adjudged,  from  the  date  of  the  suit  to  the  date  of  the 
decree,  in  addition  to  any  interest  adjudged  on  such  principal 
sum  for  any  period  prior  to  the  institution  of  the  suit,  with 
further  interest  at  such  rate  as  the  Court  deems  reasonable 
on  the  aggregate  sum  so  adjudged,  from  the  date  of  the 
decree  to  the  date  of  payment,  or  to  such  earlier  date  as  the 
Court  thinks  fit*. 

210.  In  all  decrees  for  the  payment  of  money  ^,  the  Court 
may  for  any  sufficient  reason  order  that  the  amount  shall  be 
paid  by  instalments,  with  or  without  interest^. 

And  after  the  passing  of  any  such  decree  the  Court  may, 
on  the  application  of  the    judgment -debtor'^  and  with  the 


would  not  enable  the  Court,  where  the 
decree  omitted  to  provide  for  the  costs 
of  an  interlocutory  proceeding,  to  rec- 
tify the  omission.  Nor  could  it  ante- 
date or  postdate  a  judgment  by  con- 
sent :  otherwise  in  England  under 
Orders  xxviii.  r.  1 1  ;  and  xli.  r.  3. 

*  Even  where  there  is  no  such 
identification,  the  decree  should 
specify  the  boundaries,  23  Suth.Civ.R. 
285  :  25  ibid.  39  :  but  see  10  ibid.  96. 

*  i6Suth.Civ.  R.  240:  19  ibid.  123. 
=>    6  N.  W.  P.  359  :  13  Ben.   477 

(75  P®'^  cent,  per  annum  !).  For  cases 
where  interest  was  refused  as  amount- 
ing to  a  penalty,  see  11  Ben.  135  :  9 
Cal.  615  :  7  N.  W.  P.  108,  Where 
the  plaintiff  is  a  Hindi!  and  the 
interest  exceeds  the  principal,  see  1 
Mad.  H.  C.  5  :  3  Bom.  H.  C,  A.  C.  S. 


33.  But  in  the  Bengal  Mufassal,  see 
34  Suth.  Civ.  R.  106  :  9  Cal.  825, 
871 :  14  Cal.  781.  As  to  ddmdupdi 
in  Bombay,  see  3  Bom.  131,  132,  and 
supra,  vol.  i.  p.  564,  n.  l. 

*  12  Cal.  569. 

'  This  does  not  include  decrees  in 
which  a  sale  of  land  is  ordered  in  pur- 
suance of  a  contract  specifically  affect- 
ing the  property,  3  All.  129,  320,  or 
in  which  a  lien  is  enforced  on  a 
nankar-a,nnmtj,  2  All.  649. 

*  But  the  Court  cannot  order  that 
the  amount  of  a  decree  shall  not  be 
paid  until  the  expiration  of  a  fixed 
time  from  its  date,  2  All.  649,  where 
the  headnote  is  wrong. 

^  within  six  months  from  the 
date  of  the  decree.  Limitation  Act, 
art.  175. 
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consent  ^  of  the  decree-holder,  order  that  the  amount  decreed  cree,  for 
be  paid  by  instalments  on  such  terms  as  to  the  payment  of  by^ruil- 
interest,  the  attachment  of  the  property  of  the  defendant,  or  the  m^ents. 
taking  of  security  from  him,  or  otherwise,  as  it  thinks  fit : 

Save  as  provided  in  this  section .  and  section  206,  no  decree 
shall  be  altered  at  the  request  of  parties  ^. 

211.  When  the  suit  is  for  the  recovery  of  possession  of  In  saita  for 
immoveable  property  ^  yielding  rent  or  other  profit,  the  Court  *  may'decree 
may  provide   in   the    decree   for  the   payment  of    rent    or  payment  of 
mesne  profits  in  respect  of  such  property  from  the  institution  fits  with 
of  the  suit  until  the  delivei*y  of  possession  to  the  party  in  ^"'®^®8*' 
whose  favour  the  decree  is  made,  or  until  the  expiration  of 

three  .years  from  the  date  of  the  decree  ^  (whichever  event 
first  occurs),  with  interest  thereupon  at  such  rate  as  the  Court 
thinks  fit. 

Explanation. — 'Mesne  profits'  of  property  mean  those 
profits  which  the  person  in  wrongful  possession  of  such  pro- 
perty actually  received,  or  might  with  ordinary  diligence  have 
received,  therefrom,  together  with  interest  on  such  profits^. 

212.  When  the  suit  is  for  the  recovery  of  possession  of  Court  may 

■Li  j__  3     c  ni.  1  •  1      1  determine 

unmoveable    property    and    tor    mesne   profits   which    have  amount  of 
accrued  on  the  property  during  a  period  prior  to  the  insti-  mesne  pro- 
tution  of  the  suit,  and  the  amount  of  such  profits  is  disputed,  suit,  or 
the  Coui-t  may  either  determine  the  amount  by  the  decree  ^^^  ^T 

•'  •'  serve  in- 

itself jL  or  may  pass  a  decree  for  the  property  and  direct  an  quiry. 
inquiry  into  the  amount  of  mesne  profits,  and  dispose  of  the    • 
same  on  further  orders. 

213.  When  the  suit  is  for  an  account  of  any  property  and  Adminis- 
for  its  due  administration  under  the  decree  of  the  Court,  the  guit. 
Court,  before  making  the  decree,  shall  order  "^  such  accounts 

'  2  All.  481  :  7  Mad.  152.  ^T^)>  cannot  assess  mesne  profits. 

'  Sec.  210  confers  no  authority  on  •  The  limit  of  three  years  was  in- 

the  Court  to  relieve   a    bond-debtor  sorted  with  a  view  to  ensure  speedy 

from  a  stipulation  for  the  payment  of  execution  of  such  decrees, 
the  whole    debt   on    failure   to   pay  '  8  Suth.  Civ.   R.    104,  per  Hob- 

punctually  any  instalment,  4  Bom.  house  J. :  i  Agra  Misc.  App.  17. 
96-  ''  An   order  directing  an   account 

'  9  Bom.  H.  C.  7.  wasformerly  unappealable,  9  Cal. 7 73. 

*  i.  e.  the  Court  trying  the  case.  But  now  it  is  a  '  decree/  supra,  p.  467. 

An  ftmln,  21  Suth.  Civ.  R.  269,  or  the  For  a  form  see  infra,  Sohed.  IV.  Noe. 

Court  executing  the  decree  (25  ibid.  130,  131. 
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and  inquiries  to  be  taken  and  made,  and  give  such  other 
directions,  as  it  thinks  fit^. 

In  the  administration  by  the  Court  of  the  property  o£ 
any  person  who  dies  after  this  Code  comes  into  force,  if  such 
property  proves  to  be  insufficient  for  the  payment  in  full 
of  his  debts  and  liabilities,  the  same  rules  shall  be  observed  as 
to  the  respective  rights  of  secured ^  and  unsecured^  creditors 
and  as  to  debts  and  liabilities  proveable,  and  as  to  the  valua- 
tion of  annuities  and  future  and  contingent  liabilities  re- 
spectively, as  may  be  in  force  for  the  time  being  with  respect 
to  the  estates  of  persons  adjudged  insolvent  *  ; 

and  all  persons  who  in  any  such  case  would  be  entitled  to 
to  be  paid  out  of  such  property  may  come  in  under  the  decree 
for  its  administration,  and  make  such  claims  against  the  same 
as  they  may  respectively  be  entitled  to  by  virtue  of  this  Code^. 

Suit  to  en-  214.  When  the  suit  is  to  enforce  a  right  of  pre-emption  ^  in 
oTpre^mp-  ''^spect  of  a  particular  sale  of  property,  and  the  Court  finds 
tion.  for  the  plaintifE,  if  the  amount  of  purchase-money  has  not 

been  paid  into  court,  the  decree  shall  specify  a  day  on  or 
before  which  it  shall  be  so  paid  '^,  and  shall  declare  that  on 
payment  of  such  purchase-money,  together  with  the  cost  (if 
any)  decreed  against  ^  him,  the  plaintiff  shall  obtain  possession 
of  the  property,  but  that  if  such  money  and  costs  are  not  so  , 
paid,  the  suit  shall  stand  dismissed  with  costs  ^.  I 

*  When  the  Court  orders  under  this  Provinces,  6  Suth.  Civ.  E.  250:  15 
section  a  sale  of  any  property  vested  ibid.  455  :  20  ibid.  216  :  4  Cal.  831, 
in  an  executor,  administrator  or  and  in  the  N.  W.  Provinces,  2  N.  W. 
trustee,  he  should  have  the  conduct  P.  222  :  5  All.  180  :  7  All.  107. 

of  the  sale,  unless  the  Court  directs  '  2  All.  744.   If  the  Court  is  closed 

otherwise  (Order  1.  r.  10).  when  the  time  for  making  the  payment 

*  Ex  parte  Joselyne,  8  Ch.  D.  327.  expires,  the  payment,  if  made  on  the 

*  Ex  parte  Nelson,  14  Ch.  D.  41.  day  when  the  Court  next  re-opens, 

*  This  and  the  following  paragraph  will  be  deemed  to  be  made  within 
are  taken  from  38  &  39  Vic.  c.  77,  sec.  time,  2  N.  W.  P.  112  :  7  All.  107. 
10.  The  effect  is  that  a  secured  *  Where  costs  are  awarded  in  favour 
creditor  can  only  prove  for  the  of  the  preemptor  he  may,  when  de- 
balance  after  realising  or  valuing  positing  the  purchase-money  under 
his  security.  Be  Withernsea  Brick  the  decree,  deduct  therefrom  such 
Works,  16  Ch,  Div.  337,  343,  per  costs,  6  All.  352.  : 
Lush  J-  '  As  to  the  form  of  the  decree  in 

*  The  rest  of  this  section  was  re-  cases  where  rival  pre- emptors  possess- 
pealed  by  Act  IV  of  i886.  ing  equal  rights  of  pre-emption  come 


See   as    to   this    in    the    Lower      forward  to  enforce  the  right  in  respect 
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215.  When  the  suit  is  for  the  dissolution  of  a  partnership  ^,  Suit  for 
the  Court,  before  making  its  decree,  may  pass  an  order  fixing  of^^^ne^r^ 
the  day  on  which  the  partnership  shall  stand  dissolved,  and  ship, 
directing  such  accounts  to  be  taken  and  other  acts  to  be  done 

as  it  thinks  fit  ^. 

215  A.  When  a  suit  is  for  an  account  of  pecuniary  trans-  Suit  for 
actions  between  a  principal  and  agent,  and  in  all  other  suits  ?^°°*  7^] 
not  hereinbefore  provided  for,  where  it  is  necessary,  in  order  to  cipal  and 
ascertain  the  amount  of  money  due  to  or  from  any  party,  *^*°  ' 
that  an  account  should   be  taken,   the  Court   shall,   before 
making  its  decree,  pass  an  order  ^  directing  such  accounts  to 
be  taken  a^  it  thinks  fit. 

216.  If  the  defendant  has  set-off  the  amount  of  a  debt  Decree 
against  the  claim  of  the  plaintiff,  and  such  set-off  has  been  ^  j^al^ 
allowed  *,  the  decree  shall  state  what  amount  is  due  to  the  lowed, 
plaintiff  and  what  amount  (if  any)  is  due  to  the  defendant, 

and  shall  be  for  the  recovery  of  any  sum  which  appears  to  be 

due  to  either  party. 

The  decree  of  the  Court,  with  respect  to  any  sum  awarded  EflFect  of 

to  the  defendant,  shall  have  the  same  effect,  and  be  subject  to  sum 

to  the  same  rules  in  respect  of  appeal  or  otherwise,  as  if  such  awarded  to 
^  ^^  .  .    defendant, 

sum  had  been  claimed   by  the  defendant  in  a  separate  suit 

against  the  plaintiff. 

217.  Certified  copies  ^  of  the  judgment  and  decree  shall  be  Certified 
furnished  to  the  parties  on  application  to  the  Court,  and  at  ^y^^  "^t 

their  expense.  and  decree. 

of  the  same  sale,  and  in  cases  where  '  5  All.  500:  7  All.  227. 

one  of  two  rival  pre-emptors  possesses  '    Such    an   order    is    a    '  decree ' 

a  right  of  pre-emption  superior  to  that  (supra,  p.  467),  and  therefore  appeal- 

of  the  other,  see  6  All.  370.     That  a  able, 

suit  for  pre-emption  must  include  the  *  25  Suth.  Civ.  E.  275. 

whole  of  the  pre-emptional  property,  *  not  merely  translations,  i  Bom. 

see  6  All.  423,  455.  H.  C.  165. 
'  SeeSched.IV.  N08. 113, 132, 133. 


VOT,.  IT.  N  n 
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Costs  of 
applica- 
tiona. 


Judgment 
to  direct 
by  whom 
costs  to  be 
paid. 

Power  of 
Court  as 
to  costs. 


CHAPTEE  XVIII. 

OF    CO^TS. 

218.  When  disposing  of  any  application  under  this  Code, 
the  Court  may  give  to  either  party  the  costs  of  such  applica- 
tion ^,  or  may  reserve  the  consideration  of  such  costs  for  any 
future  stage  of  the  proceedings. 

219.  The  judgment  shall  direct  by  whom  the  costs  of 
each  party  are  to  be  paid^  whether  by  himself  or  by  any 
other  party  to  the  suit  ^,  and  whether  in  whole  or  in  what 
part  or  proportion  ^. 

220.  The  Court  shall  have  full  power  to  give  and  appor- 
tion costs  of  every  application  and  suit  in  any  manner  it  thinks 
fit  *,  and  the  fact  that  the  Court  has  no  jurisdiction  to  try  the 
case  is  no  bar  to  the  exercise  of  such  power. 

Provided  that,  if  the  Court  directs  that  the  costs  of  any 
application  or  suit  shall  not  follow  the  event  ^,  the  Court  shall 
state  its  reasons  in  writing. 

Every  order  relating  to  costs  made  under  this  Code  and 
not  forming  part  of  a  decree  may  be  executed  as  if  it  were  a 
decree  for  money. 


*  The  interlocutory  order  giving 
these  costs  is  not  affected  by  the 
general  award  of  costs  of  the  suit, 
9  Cal.  797. 

*  Persons,  therefore,  not  parties  to 
the  record  cannot  be  subject  to  such 
an  order,  7  Bom.  486,  per  Scott  J. 
And  the  Court  cannot  e.  g.  declare 
that  the  costs  shall  be  paid  by  the 
unsuccessful  party  in  a  future  suit, 
23  Suth.  av.  R  89. 

'  As  e.  g.  where  a  plaintiff,  claim- 
ing in  respect  of  two  distinct  matters, 
succeeds  as  to  one  and  fails  as  to  the 
other,  Marshall,  79. 

*  But  see  supra,  sec.  123,  and  infra, 
sees.  Ill,  379,  par.  i,  which  to  some 
extent  limit  this  discretionary  power. 
And  the  discretion  must  be  exer- 
cised on  fixed  principles.  Thus  a  suc- 
cessful appellant  is,  as  a  rule,  entitled 
to  his  costs,  3  Cal.  473,  484 :  Exp. 
Masters,  i  Ch.  Div.  113,  and  it  may 
be  said,  generally,  that  where  a  party 


Buccessfully  enforces  a  legal  right  and 
is  guilty  of  no  misconduct,  then  (sub- 
ject to  sec.  22  of  the  Presidency 
Small  Cause  Courts  Act,  XV  of  1882) 
he  is  entitled  to  costs,  see  Cooper  v. 
WhiWmgham,  15  Ch.  Div.  501.  So, 
as  a  rule,  is  the  mortgagee  in  a  re- 
demption suit,  8  Bom.  1 90.  So  is  a 
party  who  has  no  interest  in  the  suit 
(2  Suth.  Civ.  R.  33 :  12  ibid.  444),  or 
has  not  opposed  the  plaintiff's  claim  (3 
ibid.  23),  or  disclaims  (11  ibid.  48). 

As  to  appeals  from  orders  awarding 
costs,  see  8  Cal.  91  :  11  Cal.  359 :  8 
Bom.  368.  In  England  such  an  order 
is  appealable  only  when  made  on  .1. 
wrong  principle,  or  when  the  costs  are 
part  of  the  relief  to  which  a  party  is 
entitled,  Daniell,  6th  ed.,  1274-5. 

^  i.e.  the  result  of  the  whole  litiga- 
tion. Waring  v.  Pearman,  32  W.  R. 
429,  and  see  Garnet  v.  Bradley,  3 
App.  Ca.  950. 
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221.  The  Court  may  direct  that  the  costs  payable  to  one  Costs  may 
party  by  another  shall  be  set-off  against  a  sum  which  is  ad-  against* 
mitted  or  is  found  in  the  suit  to  be  due  from  the  former  to  8um  ad- 
the  latter  ^.  found  due. 

222.  The  Court  may  give  interest  on  costs  at  any  rate  not  Interest  on 
exceeding  six  per  cent,  per  annum,  and  may  direct  that  costs,  _ 

with  or  without  interest,  be  paid  out  of,  or  charged  upon,  the  of  costs  out 
subject-matter  of  the  suit.  maTtei-. 


CHAPTEE  XIX. 

OF  THE  EXECUTION  OF  DECREES  2. 

A. — Of  the  Court  hy  which  Decrees  may  he  executed. 

223.  A  decree  may  be  executed  either  by  the  Court  which  Court  by 
passed  it  ^  or  by  the  Court  to  which  it  is  sent  for  execution  CTee^may 
under  the  provisions  hereinafter  contained.  b«  e^e* 

The  Court  which  passed  a  decree  may,  on  the  application 
of  the  decree-holder,  send  it  for  execution  to  another  Court, 

{a)  if  the  person  against  whom  the  decree  is  passed  actually 
and  volimtarily  resides  or  carries  on  business,  or  personally 
works  for  gain,  within  the  local  limits  of  the  jurisdiction  of 
such  other  Court  *,  or 

{fj)  if  such  person  has  not  property  within  the  local  limits 
of  the  jurisdiction  of  the  Court  which  passed  the  decree' 
sufficient  to  satisfy  such  decree  and  has  property  within  the 
local  limits  of  the  jurisdiction  of  such  other  Court,  or 

(c)  if  the  decree  directs  the  sale  of  immoveable  property 
situate  outside  the  local  limits  of  the  jurisdiction  of  the  Court 
which  passed  it  ^,  or 

*  But  it  has  been  held  in  England  ment,  which  may  be  ordered  by  a 

that  a  defendant  cannot  enforce  con-  civil  court  in  any  civil  proceedings, 

tribution  for  costs  against  a   co-de-  sec.  649  infra. 

fendant,  Dearslerj  v.  Middlefceek,  18  '  Where  that  Court  ceases  to  exist 

Ch.  D.  236.     In  India  see  and  con-  or  to    have    jurisdiction,   see   infra, 

sider  9  Suth.  Civ.  R.  300.  sec.  649,  para,  a,  and  6  Cal.  513. 

^  The    rules    contained    in    this  *  See  sec.  17  (A)  supra,  p.  479. 

chapter  apply  also  to  the  execution  of  '6  Cal.  5 1 9. 

any  process  for  arrest,  sale,  or  pay- 

N  n  2 


548  THE    CODE    OF    CIVIL    PEOCEDURE. 

(d)  if  the  Court  which  passed  the  decree  ^  considers  for  any 
other  reason,  which  it  shall  record  in  writing,  that  the  decree 
should  be  executed  by  such  other  Court. 

The  Court  which  passed  a  decree  ^  may  of  its  own  motion 
send  it  for  execution  to  any  Court  subordinate  thereto  ^. 

The  Court  to  which  a  decree  is  sent  under  this  section  for 
execution  shall  certify  ^  to  the  Court  which  passed  it  the  fact 
of  such  execution,  or,  where  the  former  Court  fails  to 
execute  the  same,  the  circumstances  attending  such  failure. 

If  the  decree  has  been  passed  in  a  case  cognisable  by  a 
Court  of  Small  Causes  and  the  Court  which  passed  it  ^  wishes 
it  to  be  executed  in  Calcutta,  Madras,  Bombay  or  Rangoon, 
such  Court  may  send  to  the  Court  of  Small  Causes  in  Calcutta, 
Madras,  Bombay  or  Rangoon,  as  the  case  may  be,  the  copies 
and  certificate  respectively  mentioned  in  clauses  [a),  (b),  and 
(e)  of  section  224;  and  such  Court  of  Small  Causes  shall  there- 
upon execute  the  decree  as  if  it  had  been  passed  by  itself. 

If  the  Court  to  which  a  decree  is  to  be  sent  for  execution 
is  situate  within  the  same  district  as  the  Court  which  passed 
such  decree,  such  Court  shall  send  the  same  directly  to  the 
former  Court.     But,  if  the  Court  to  which  the  decree  is  to  be 
sent  for  execution  is  situate  in  a  different  district,  the  Court 
which  passed  it  shaU  send  it  to  the  District  Court  of  the  dis- 
trict in  which  the  decree  is  to  be  executed. 
Procedure       224.  The   Court   sending  a   decree   for  execution   under 
Court  de-    Section  223  shall  send 
Bire8  that        (a)  a  copv  of  the  decree : 

its  own  de-        ^   '  ^.  . 

cree  shall        (b)  a  certificate*  setting  forth  that  satisfaction  of  the  decree 
cuted^b       ^^^  ^^^  been  obtained  by  execution  within  the  jurisdiction 
another      of  the  Court  by  which  it  was  passed^,  or,  where  the  decree 
has  been  executed  in  part,  the  extent  to  which  satisfaction 
has  been  obtained  and  what  part  of  the  decree  remains  un- 
executed ;  and 

•  See  p.  547,  note  3.  before  the  return  of  the  certificate, 

'  A  munsiPs  Court  may  execute  a  see  6  Cal.  504. 
decree  in  a  suit  beyond  its  ordinary  *  See  form,  Sched.  IV.  No.  134- 

jurisdictionwhich  has  been  transferred  *  When  this  Court  has  ceased  to  1 

to  it  for  execution  by  a  District  Court,  exist,   or    to    have    jurisdiction    to  I 

Mad.  397.  execute  the    decree,    see  infra,   sec.  | 

^  As  to  recalling  the  proceedings  649,  par.  2. 
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[c)  a  copy  of  any  order  for  the  execution  of  the  decree,  and, 
if  no  such  order  has  been  made,  a  certificate  to  that  effect. 

225.  The  Court  to  which  a  decree  is  so  sent  shall  cause  Court  re- 
such  copies  and  certificate  to  be  filed,  without  any  further  *=®^yg 
proof  of  the  decree  or  order  for  execution,  or  of  the  copies  decree  etc, 
thereof,  or  of  the  jurisdiction  of  the  Court  which  passed  it,  without™* 
unless  the  former  Court,  for  any  special  reasons  to  be  recorded  proof, 
under  the  hand  of  the  Judge,  requires  such  proof. 

226.  When  such  copies  are  so  filed,  the  decree  or  order  Execution 

may,  if  the  Court  to  which  it  is  sent  be  the  District  Court,  °^  ^^^y, 

be  executed  by  such  Court  or  by  any  subordinate  Court  ^  which  Court  to 
.,   J.       i     ,  J.    J.1,  which  it  is 

it  directs  to  execute  the  same.  gg^t 

227.  If  the  Court  to  which  the  decree  is  sent  for  execution  Execution 
be  a  High  Court,  the  decree  shall  be  executed  by  such  Court  Qou^^f 
in  the  same  manner  as  if  it  had  been  made  by  such  Court  in  decree 
the  exercise  of  its  ordinary  original  civil  jurisdiction.  ted. 

228.  The  Court  ^  executing  a  decree  sent  to  it  under  this  Powers  of 
chapter  shall  have  the  same  powers  in  executing  ^  such  decree  executing 
as  if  it  had  been  passed  by  itself  *.  All  persons  disobeying  or  transmit- 
obstructing  the  execution  of  the  decree  shall  be  punishable 

by  such  Court  in  the  same  manner  as  if  it  had  passed  the 
decree.     And  its  orders  in  executing   such  decree   shall  be  Appeal 
subject  to  the  same  rules  in  respect  of  appeal  as  if  the  decree  ^^^*' 
had  been  passed  by  itself. 

229.  A  decree  of  any  Court  established  by  the  authority  Decrees  of 
of  the  Governor  General  in  Council  in  the  territories  of  any  established 
Foreign  Prince  or  State  ^,  which  cannot  be  executed  within  by  Govem- 
the  jurisdiction  of  the  Court  by  which  it  was  made,  may  be  india  in 
executed  in  manner  herein  provided  within  the  jurisdiction  of  ^^^^ 
any  Court  in  British  India  ^. 

*  That  a  Court  of  Small  Causes  is  '  But  it  cannot  send  on  the  decree  to 
'  subordinate '  to  the  District  Court,  a  third  court  for  execution,  except  as 
see  sec.  2  supra.  provided  by  sec.  226;  see  3  Cal.  512. 

*  Tts  powers  under  this  section  are  *  It  can,  e.  g.  determine  whether 
confined  to  the  execution  of  the  decree,  execution  is  barred,  5  Cal.  897. 

6  Ben.  Appxx.  66.     It  cannot  ques-  '  See  Bombay  Oovernment  Gazelle, 

tion  the  propriety  or  correctness  of  18    March,   1880,   Part   I,    pp.   390, 

the   order   directing   execution,    nor  291. 

can  it  stay  execution  except  temper-  *  4  Ben.  A.  C.  J.  134- 

arily  under  sec.  239,  7  All.  333. 
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B. — Of  Application  for  Execution. 

Applica-         230.  When  the  holder  of  a  decree  desires  to  enforce  it  ^,  he^ 

execution,   shall  apply ^  to  the  Court  which  passed  the  decree*  or  to  the 

officer,  if  any,  appointed  in  this  behalf,  or  if  the  decree  has 

been  sent  under  the  provisions  hereinbefore  contained  to  another 

Court,  then  to  such  Court  or  to  the  proper  officer  thereof. 

The  Court  may  in  its  discretion  refuse  execution  at  the 
same  time  against  the  person  and  property  of  the  judgment- 
debtor^. 

Where  an  application  to  execute  a  decree  for  the  payment 
of  money  or  delivery  of  other  property  has  been  made  under 
this  section  and  granted  ®,  no  subsequent  application  to 
execute  the  same  decree  shall  be  granted  after  the  expiration 
of  twelve  years  ^  from  any  of  the  following  dates  (namely) : — 

(a)  the  date  of  the  decree  sought  to  be  enforced  or  of  the 
decree  (if  any)  on  appeal  affirming  the  same,  or 

{b)  where  the  decree  or  any  subsequent  order  directs  any 
payment  of  money  ^,  or  the  delivery  of  any  property,  to  be 
made  at  a  certain  date  ^ — the  date  of  the  default  in  making 
the  payment  or  delivering  the  property  in  respect  of  which 
the  applicant  seeks  to  enforce  the  decree. 

Nothing  in  this  section  shall  prevent  the  Court  from  grant- 
ing an  application  for  execution  of  a  decree  after  the  expiration 
of  the  said  term  of  twelve  years  ^*',  where  the  judgment-debtor 
by  fraud  ^^  or  force  prevented  the  execution  of  the  decree  at 

^  As  to  applying  for  execution  of  a  '  i.e.  an  actual  specified  date,  not 

portion  of  a  decree  whicli  is  perfect  merely  monthly  or  annually,  7  Mad. 

for  execution  in  some  respects,  and  84. 

imperfect  in  others,  see  3  Ben.  114,  ^"^  i.e.  an  application  for  execution 

118,  per  Peacock  C.J.  made  after  the  expiration  etc.,  6  Mad. 

'  4  Cal.  605  :  7  All.  107.  361. 

'  under  sec.  235;  see  3  Cal.  335.  "  4    Mad.  292.     Here    the   word 

*  See  p.  548,  note  5.  'fraud'  has  a  sense  wider  than  that 
'    8  Suth.  Civ.  B.  282.  in  which  it  is  generally  used  in  Eng- 

*  i.e.  found  to  be  made  regularly  lish  law,  6  Mad.  376,  per  Innes  J.,  cit- 
and  formally  'admitted'  (sec.  245),  ing  Labeo's  definition  of  dolus malus : 
8  Cal.  297,  and  see  6  Mad.  173.  '  Omnis    calliditas,    fallacia,    loachi- 

^    This  limitation   applies    to  the  natioadcircumveniendum,fallendum, 

subsequent    application,   not    to   the  decipiendum  alterum  adhibita,'  Dig. 

order  passed  thereon,  6  Mad.  361.  iv.    3,    r.      Where    the    judgment- 

*  4  All.  155.  debtor,  on  seeing  the  bailifi"  approach 
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some  time  within  twelve  years  immediately  before  the  date  of 
the  application. 

Notwithstanding  anything  herein  contained,  proceedings 
may  be  taken  to  enforce  any  decree  within  three  years  after 
the  passing  of  this  Code,  unless  when  the  period  prescribed 
for  taking  such  proceedings  by  the  law  in  force  ^  immediately 
before  the  passing  of  this  Code  ^  shall  have  expired  before  the 
completion  of  the  said  three  years  ^. 

231.  If  a  decree  has  been  passed  jointly  in  favour  of  more  Applica- 
persons  than  one,  any  one  or  more  of  such  persons,  or  his  or  *^j°^  ^^ 
their  representatives,  may  apply  for  the  execution  of  the  whole  cree- 
decree  for  the  benefit  of  them  all  *,  or,  where  any  of  them  has 

died,  for  the  benefit  of  the  survivors  and  the  representative  in 
interest  of  the  deceased  ^. 

If  the  Court  sees  sufficient  cause  ^  for  allowing  the  decree 
to  be  executed  on  an  application  so  made,  it  shall  pass  such 
order  as  it  deems  necessary  for  protecting  the  interests  of  the 
persons  who  have  not  joined  in  the  application ''. 

232.  If  a  decree  be  transferred  by  assignment  in  writing^  Applica- 
or  by  operation  of  law,  from  the  decree-holder  to  any  other  transferee 
person,  the  transferee  may  apply  for  its  execution  to  the  Court  of  decree, 
which  passed  it  ^ ;  and,  if  that  Court  thinks  fit  ^°,  the  decree 

his  house  to  attach  his  property,  left  cannot  deprive  another  of  his  right 

the  verandah,  went  inside  the  house,  to  execute,  see  5  N.  W.  P.  16. 

chained  the  door  and  refused  to  open  °  i  Ben.  A.  C.  J.  62.     If  the  repre- 

it,   his    conduct   was    held   to  be   a  sentative  of  a  deceased  decree-holder 

fraudulent    prevention    within     the  wishes    to    take    out    execution    he 

meaning  of  this  section,  9  Bom.  318.  should  get  his  name  substituted  on 

'  9  Mad.  454.     This   section  does  the  record    (sec.   363),   or  take   out 

not    apply  to    decrees   by  the  High  administration  under  the  Succession 

Courts,  6  Bom.  258.  Act  or  Act  V  of  1881,  or  a  certificate 

»  7  Bom.  214.  under  Act  XXVII  of  i860. 

*  6  All.  388:  12  Cal.  569,  dissenting  '  21  Suth.  Civ.  K.  32.  No  appeal 
from6All.i89;and8ee8A11.4i9,  536.  lies  from  an  order  refusing  to  allow 

*  But  see  6  All.  69,  where  the  exe-  one  of  several  joint  decree-holders  to 
cution   was    conditional    on  all    the  execute. 

decree-holders  joining  in  a  conveyance  ^  i  Ben.  A.  C.  J.  28. 

to   the  judgment-debtor.     That   the  *  The  transferee  under  an  oral  as- 

execution  of  a  joint  decree  cannot  be  signment  is  not  entitled  as  of  right  to 

taken   out   in   part,    see   5    AU.    31,  execution,  9  Bom.  179,  181. 

following  3  Ben.  A.  C.  J.  1 1 4,  per  Pea-  *  not  to  the  Court  (if  any)  to  which 

cock  C.J.    But  see  9  Cal.  482.     That  it  has  been  sent  for  execution,  5  Ben. 

one  joint  decree-holder,  by  foregoing  497  :  9  Bom.  H.  C.  46,  49. 

his    right    to    execute    the    decree,  '"  4  Ben.  A.C.J,   aoo.     The  pro- 
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may  be  executed  in  the  same  manner  and  subject  to  the  same 
conditions  as  if  the  application  were  made  by  such  decree- 
holder^: 

Provided  as  follows  : — 

(a)  where  the  decree  has  been  transferred  by  assignment, 
notice  in  writing  of  such  application  shall  be  given  to  the 
transferor  and  the  judgment-debtor,  and  the  decree  shall  not 
be  executed  until  the  Court  has  heard  their  objections  (if  any) 
to  such  execution  : 

(b)  where  a  decree  for  money  against  several  persons  ^  has 
been  transferred  to  one  of  them,  it  shall  not  be  executed 
against  the  others  ^. 

Transferee  233.  Every  transferee  of  a  decree  shall  hold  the  same  sub- 
subject  to  ject  to  the  equities  (if  any)  which  the  judgment-debtor  might 
equities,      have  enforced  against  the  original  decree-holder. 

234.  If  a  judgment-debtor  dies  before  the  decree  has  been 
fully  executed  *,  the  holder  of  the  decree  may  apply  to  the  Court 
which  passed  it  to  execute  the  same  against  the  legal  repre- 
sentative ^  of  the  deceased. 


Applica- 
tion 
against 
judgment- 
debtor's 
representa- 
tive. 


bability  of  the  decree  being  executed 
against  one  of  several  judgment- 
debtors  is  no  ground  for  refusing  the 
application  of  the  purchaser  of  the 
decree  who  seeks  to  execute  it  against 
another  judgment-debtor,  8  Mad.  455. 

*  9  Bom. 1 79:  II  Bom.  153.  There  is 
no  appeal  from  orders  under  this  sec- 
tion allowing  or  refusing  execution, 
3  Cal.  371,  708 ;  but  the  transferee 
may  sue  for  a  declaration  that  the 
transfer  is  valid,  and  entitles  him  to 
execute  the  decree,  7  All.  457,  459. 
An  order  disallowing  the  judgment- 
debtor's  objection  to  the  assignee  of 
the  decree  taking  out  execution  is  a 
decree  and  appealable,  i  All.  668 : 
2  All.  91. 

*  i.e.  a  decree  for  money  personally 
due  by  two  or  more  persons,  1 1  Cal. 

393- 

*  9  Suth.  Civ.  E.  232,  per  Peacock 
C.J.  The  reason  is  because  when  one 
of  the  persons  jointly  liable  under  a 
decree  unites  in  himself  the  characters 
of  creditor  and  joint  debtor  in  respect 


of  the  whole  decretal  debt,  the  eflFect 
is  to  extinguish  the  liability  of  all 
the  cojudgment-debtors  under  the  de- 
cree. The  transferee's  remedy  is  a  suit 
for  contribution,  9  Suth.  Civ.  R.  232. 
But  where  only  a  share  of  the  decree- 
holder's  rights  is  transferred  to  one 
of  the  cojudgment-debtors,  the  effect 
is  to  extinguish  only  so  much  of  the 
judgment-debt  as  he  has  so  acquired ; 
and  application  for  execution  may  be 
made  in  respect  of  the  whole  unex- 
tinguished portion,  5  All.  27,  33,  34. 

*  and  after  the  decree  has  been 
made,  14  Ben.  335,  note. 

«  3  Cal.  708  :  4  Cal.  908 :  8  Bom. 
241,  255.  A  Hindd  widow  may  be 
the  'legal  representative'  of  her  de- 
ceased husband  within  the  meaning 
of  this  section,  6  Cal.  479.  No  appeal 
lies  by  the  person  placed  on  the 
record  as  legal  representative,  3  Cal. 
709.  But  see  2  Cal.  334  (suit) ;  5 
Cal.  86  (injunction) :  3  Cal.  7°^ 
(revision). 
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Such  representative  shall  be  liable  only  to  the  extent  of  the 
property  of  the  deceased  which  has  come  to  his  hands  and  has 
not  been  duly  disposed  of  ^ ;  and  for  the  purpose  of  ascer- 
taining such  liability,  the  Court  executing  the  decree  may,  of 
its  own  motion  or  on  the  application  of  the  decree-holder  2, 
compel  the  said  representative  to  produce  such  accounts  as  it 
thinks  fit. 

235.  The  application  for  the  execution  of  a  decree  shall  be  Contents  of 
in  writing  ^,  verified  by  the  applicant  or  by  some  other  person  t^^ 
proved  to  the  satisfaction  of  the  Court  to  be  acquainted  with 
the  facts  of  the  case,  and  shall  contain  in  a  tabular  form  the 
following  particulars  (namely)  : — ■ 

(a)  the  number  of  the  suit ; 

{6)  the  names  of  the  parties  ; 

(c)  the  date  of  the  decree ; 

(d)  whether  any  appeal  has  been  preferred  from  the  decree  *; 

(e)  whether  any  and  what  adjustment  of  the  matter  in  dis- 

pute has  been  made  between  the  parties  subsequently 

to  the  decree  ^  ; 
(/)  whether  any  and  what  previous  applications  have  been 

made  for   execution   of   the   decree   and  with   what 
result ; 
(ff)  the  amount  of   the  debf  or  compensation,  with  the 

interest,  if  any,  due  upon  the  decree,  or  other  relief 

granted  thereby ; 

'  In  the  case  of  a  Hindii's  undivided  *  14  Suth.  Civ.  R.  305. 

family  the  share  of  a  deceased  father  '  This  puts  on  the  party  applying 

passes  by  survivorship  to  the  sons,  for  execution  the  obligation  of  stating 

and  is  not  assets  in  their  hands  for  any  adjustment  between  the  parties 

the  purposes  of  this  section,  5  Mad,  after  decree,  that  is,  any  matter  not 

323,  225,  235  ;    unless   it   has   been  done  through  the  Court,  as  well  as 

attached  before  his  death,  and  thus  any  agreement    through   the  Court, 

brought  under    the    control    of    the  a  Mad.  216.     See  infra,  sec.  358. 

Court    for    the    satisfaction    of    the  •  4   Mad.    319,   where  there  had 

decree,  5  Mad.  233.  been  a  decree  declaring  certain  parties 

^   i.  e.  '  the  person  whose  name  ap-  entitled   to    a    constantly   recurring 

pears  on  the  record  as  the  person  in  right  to  receive  certain  amounts  of 

whose  favour  the  decree  was  made,  sacred  rice,  and  the  Court  held  that 

or  some  person  whom  the  Court  has  the    decree-holders    would    not,    on 

by  order  recognised  as  the   decree-  each  application  for  execution,  be  able 

holder  from  the  original  plaintiff  or  to   state    definitely   to    what   extent 

his  representatives,'  3  Mad.  3 1 7.  relief  was  required. 

'  But  see  infra,  sec.  256. 
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Inventory 
to  accom- 
pany appli- 
cation for 
attachment 
of  move- 
able pro- 
perty. 

Further 
particulars 
when  ap- 
plication 
is  for  at- 
tachment 
of  immove- 
able pro- 
perty. 


When  ap- 
plication 
must  be 
accompa- 
nied by 
extract 
from  Col- 
lector's 
register. 


(A)  the  amount  of  costs,  if  any,  awarded ; 

(z)  the  name  of  the  person  against  whom  the  enforcement 
of  the  decree  is  sought  ^ ;  and 

(^')  the  mode  in  which  the  assistance  of  the  Court  is  re- 
quired ^,  whethei'  by  the  delivery  of  property  specifically 
decreed,  by  the  arrest  and  imprisonment  of  the  person 
named  in  the  application,  or  by  the  attachment  of  his 
property,  or  otherwise  as  the  nature  of  the  relieE  sought 
may  require  ^. 

236.  Whenever  an  application  is  made  for  the  attachment 
of  any  moveable  property  belonging  to  the  judgment-debtor 
but  not  in  his  possession  *,  the  decree-holder  shall  annex  to  the 
application  an  inventory  of  the  property  to  be  attached,  con- 
taining a  reasonably  accurate  description  of  the  same  ^. 

237.  Whenever  an  application  is  made  for  the  attachment  of 
any  immoveable  property  belonging  to  the  judgment-debtor, 
it  shall  contain  at  the  foot  a  description  of  the  property 
sufficient  to  identify  it  ^,  and  also  a  specification  of  the  judg- 
ment-debtor*s  share  or  interest  therein  to  the  best  of  the 
belief  of  the  applicant  and  so  far  as  he  has  been  able  to 
ascertain  the  same. 

Every  such  description  and  specification  shall  be  verified  in 
manner  hereinbefore  provided  for  the  verification  of  plaints ''. 

238.  If  the  property  be  land  registered  m  the  Collector's 
office,  the  application  for  attachment  shall  be  accompanied  by 
an  authenticated  extract  from  the  register  of  such  office, 
specifying  the  persons  registered  as  proprietors  of,  or  as 
possessing  any  transferable  interest  in,  the  land  or  its  revenue, 
or  as  liable  to  pay  revenue  for  such  land,  and  the  shares  of 
the  registered  proprietors^. 


1  1 8  Suth.  Civ.  E.  56  :  24  ibid.  3. 

»  7  N.  W.  P.  79. 

'  i.  e.  the  mode  of  execution  is  to 
be  adapted  in  each  case  to  the  nature 
of  the  particular  relief  sought  to  be 
enforced  under  the  decree,  i  Hyde, 

158- 
*  See  infra,  sees.  368  and  273. 
'  This  inventory  must,  when  the 


property  is  moveable,  be  delivered 
into  Court  along  with  the  application 
under  sec.  235,  7  Cal.  559. 

«  12  Suth.  Civ.  E.  488:  18  ibid. 
411  :  7  Mad.  107. 

^  See  note  5. 

»  II  Suth.  Civ.  E.  175  :  16  ibid. 
149. 
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C. —  Cf  staying  Execution. 

239.  The  Court  to  which  a  decree  has  been  sent  for  execu-  When 
tion  under  this  chapter  ^  shall,  upon   sufficient  cause  being-  ^^^  execu- 
shown,  stay  the  execution  of  such  decree  for  a  reasonable  time^,  *io^- 

to  enable  the  judgment-debtor  to  apply  to  the  Court  by  which 
the  decree  was  made,  or  to  any  Court  having  appellate  juris- 
diction ^  in  respect  of  the  decree  or  the  execution  thereof,  for 
an  order  to  stay  the  execution,  or  for  any  other  order  relating 
to  the  decree  or  execution  which  might  have  been  made  by 
such  Court  of  first  instance  or  appellate  Court  if  execution 
had  been  issued  thereby,  or  if  application  for  execution  had 
been  made  thereto^ ; 

and  in  case  the  property  or  person  of  the  judgment-debtor 
has  been  seized  under  an  execution,  the  Court  which  issued 
the  execution  may  order  the  restitution  or  discharge  of  such 
property  or  person  pending  the  result  of  the  application  for 
such  order. 

240.  Before  passing  an  order  under  section  339  to  stay  Power  to 
execution,  or  for  the  restitution  of  property  or  the  discharge  g^uri^ 
of  the  judgment-debtor,  the  Court  may  require  such  security  from 
from,  or  impose  such  conditions  upon,  the  judgment-debtor  as  debtor, 
it  thinks  fit. 

241.  No    discharge  under   section    239    of    the  property  Liability 

or  person  of  a  judgment-debtor    shall   prevent   it   or   him  ment- 

from   being  retaken  in    execution  of    the    decree  sent  for  ^^^^^^ 

°  to  be  re- 

execution  ^.  taken. 

242.  Any  order  of  the  Court  by  which  the  decree  was  Order  of 
passed,  or  of  such  Court  of  appeal  as  aforesaid,  in  relation  to  which 
the  execution  of  such  decree,  shall  be  binding  upon  the  Court  pMsed  de- 

.,.,,,  »  •«  ^^^^  binds 

to  which  the  decree  was  sent  for  execution ".  Court  ap- 

plied to. 
'  Sec.  223.  *  Compare  sec.  341  infra. 

*  7  All.  330  :  8  Cal.  918.  •  But   see   sec.    228    supra.      The 
'  3  N.  W.  P.  168.                                     Court  to  which  a  decree  is  sent  for 

*  5  Cal.  736:  8  Cal.  918.  This  execution  must  not  try  whether  the 
section  alleviates  any  hardship  that  Court  which  passed  the  decree  had 
might  result  fi-om  the  realisation,  by  jurisdiction  to  make  it  or  not.  A 
simultaneous  executions  in  more  than  contrary  rule  would  virtually  subject 
one  district,  of  more  than  the  amount  the  decrees  of  the  Civil  Courts  to 
decreed,  8  Cal.  690.  revision   and    reversal    by  Courts  t* 
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Stay  of 
execution 
pending 
suit  be- 
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243.    If  a  suit  be  pending  in  any  Court  against  the  holder 
of  a  decree  of  such  Courts  on  the  part  of  the  person  against 
whom  the  decree  was  passed,  the  Court  may  (if  it  think  fit) 
cree-holder  stay  execution  ^  on  the  decree,  either  absolutely  or  on  such 
ment-         terms  as  it  thinks  fit,  until  the  pending  suit  has  been  decided  ^. 

debtor. 

D. —  Questions  for  Court  executing  Decree. 

Questions  244.  The  following  questions  shall  be  determined  by  order 
cidedby  of  the  Court  executing  a  decree ^  and  not  by  separate  suit* 
Court  ex-    (namely) — 

(a)  questions  regarding  the  amount  of  any  mesne  profits  as 
to  which  the  decree  has  directed  inquiry  ^ ; 

(i)  questions  regarding  the  amount  of  any  mesne  profits  or 
interest  ^  which  the  decree  has  made  payable  "^  in  respect  of  the 
subject-matter  of  a  suit,  between  the  date  of  its  institution 
and  the  execution  of  the  decree,  or  the  expiration  of  three 
years  from  the  date  of  the  decree  ^ ; 

(c)  any  other  questions^  arising i°  between  the  parties  ^^  to  the 
suit^^  in  which  the  decree  was  passed,  or  their  representatives  ^^, 


ecuting  de- 
cree. 


which  they  are  not  subordinate,  7 
Bom.  483.  And  it  cannot  refuse  exe- 
cution because  the  property  decreed 
to  be  sold  is  unsaleable,  8  Bom.  1 85. 

*  No  appeal  lies  from  an  order 
under  this  section,  9  Cal.  214.  Secus, 
7  Cal.  733.   See  11  Bom.  H.  C.  151. 

»  6  N.  W.  P.  181.     But  see  7  Cal. 

733- 

'  i.e.  the  Court  executing  the 
decree  at  the  time  when  the  appli- 
cation is  naade :  not  the  Court  which 
has  executed  the  decree  and  thereby 
become /«nc/«*  officio,  10  Cal.  540. 

*  6  Bom.  8,  148 :  9  Bom.  458,  469  : 
7  All.  649.  This  bars  suits  on  the 
judgments  of  British  Indian  Courts. 
As  to  suits  on  the  judgments  of  foreign 
and  Native  Courts,  see  supra,  p.  393, 
and  sec.  14. 

'  See  sec.  212  supra. 

*  Sec.  209  supra. 

''  Sec.  211  supra,  and  cf.  L.  R.,  2 
I.  A.  219. 

*  Sec.  311, 


»  20  Suth.  Civ.  E.  163. 

*"  i.e.  directly  arising,  7  All.  174, 
per  Dnthoit  J.  Questions  as  to  the 
construction  of  the  decree  are  ques- 
tions relating  to  its  execution,  9  Cal. 
873. 

"  See  II  Ben.  149,  and  4  Bom. 
H.  C.  119  (judgment-debtor's  sureties 
for  performance  of  decree). 

^^  6  Bom.  590:  but  not  between 
parties  to  the  decree  (8  Mad.  477) 
or  co-decree-holders,  5  Cal.  593.  The 
object  is  to  put  a  limit  to  litigation 
and  to  prevent  one  suit  growing  out 
of  another,  5  Mad.  218-19. 

*'  i.  e.  heirs,  devisees,  executors,  or 
administrators,  5  All.  97,  456 :  8  All. 
632  :  7  Cal.  403  :  1 2  Cal.  458  :  3  Mad. 
363.  The  official  assignee  is  not  a  '  re- 
presentative '  of  the  judgment-debtor 
within  the  meaning  of  this  section,  7 
All.  752.  Nor,  of  course,  is  the  pur 
chaser  of  the  plaintiff's  interest  noi 
on  the  record,  21  Cal.  151. 
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and  relating  to  the  execution^,  discharge  or  satisfaction  of  the 
decree^. 

Nothing  in  this  section  shall  be  deemed  to  bar  a  separate 
suit  for  mesne  profits  accruing  between  the  institution  of  the 
first  suit  and  the  execution  of  the  decree  therein,  where  such 
profits  are  not  dealt  with  by  such  decree^. 


E. — Of  the  Mode  of  executing  Decrees. 

245.  The  Court,  on  receiving  an  application  *  for  the  execu-  Procedure 
tion  of  a  decree,  shall  ascertain  whether  such  of  the  require-  ?°  '■«<=®Vf- 
ments  of  sections  2,'^^,  2^6,  237  and  238  as  maybe  applicable  cation  for 
to  the  case  have  been  complied  with;   and. if  they  have  not  of  decrw! 
been  complied  with,  the  Court  may  reject  the  application,  or 
may  allow  it  to  be  amended  then  and  there,  or  within  a  time 
fixed  by  the  Court.     If  the  application  be  not  so  amended,  it 
shall  be  rejected^. 

Every  amendment  made  under  this  section  shall  be  attested 
by  the  signature  of  the  Judge. 


'  4  All.  420  :  8  All.  146 :  8  Cal. 
477:  9  Cal.  872:  10  Cal.  411:  5 
Bom.  45  :  6  Bom.  148  :  9  Bom.  468  : 

5  Mad.  217.  In  execution-proceed- 
ings the  Court  will  look  at  the  sub- 
stance of  the  transaction,  and  will  not 
be  disposed  to  set  aside  an  execution 
upon  mere  technical  grounds  where 
they  find  that  it  is  substantially 
right,  L.  R.,  6  I.  A.  233. 

*  7  Cal.  733  :  7  Mad.  255  :  8  Mad. 
473:    10  Mad.   117:    5    All.    212: 

6  All.  393,  448:  9  All.  229:  10 
Bom.  155.  An  order  directing  ac- 
counts is  not  in  the  nature  of  a  final 
decree  and  was  therefore  not  an  appeal- 
able order  under  the  corresponding 
section  of  the  Code  of  1877,  9  Cal. 
773.  But  the  definition  of  a  decree 
in  the  present  Code  expressly  includes 
such  orders.  An  order  granting  an 
application  for  the  sale  of  certain 
property,  to  satisfy  a  sum  which,  in 
the  course  of  certain  execution  pro- 
ceedings has  been  found  due  to 
the   applicant   for  mesne   profits,  is 


not  appealable,  5  Cal.  50.  Orders  de- 
termining questions  mentioned  or 
referred  to  in  this  section  and  not 
specified  in  sec.  588  are  'decrees,' 
see  the  definition,  p.  467,  supra,  and 
are  appealable. 

'  and  were  not  claimed  in  the 
plaint:  see  sec.  13,  expl.  Ill,  supra. 
A  Court  whose  decree  for  posses- 
sion of  land  has  been  reversed  can 
order  the  land  to  be  restored  with  the 
mesne  profits  accrued  during  such 
possession,  14  Cal.  484.  And  where 
the  decree  under  which  an  execution 
sale  has  taken  place  is  reversed,  sec. 
244  does  not  bar  a  suit  for  the  pur- 
chase money,  13  Cal.  326. 

*  As  to  the  stamp  see  the  Court  Fees 
Act,  infra,  sched.  II.  art.  i.  As  to 
limitation,  see  sec.  230  supra,  and  Act 
XV  of  1877,  sched.  II.  art.  179. 

*  8  Cal.  479:  14  Cal.  124.  An 
appeal  lies  from  orders  rejecting  ap- 
plications under  this  section,  see  sec. 
588,  cl.  (II). 
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When  the  application  is  admitted,  the  Court  shall  enter  in- 
the  register  ^  of  the  suit  a  note  of  the  application  and  the  date 
on  which  it  was  made,  and  shall  order  ^  execution  of  the 
decree  according  to  the  nature  of  the  application  : 

Provided  that,  in  the  case  of  a  decree  for  money,  the  value 
of  the  property  attached  shall,  as  nearly  as  may  be,  correspond 
with  the  amount  for  which  the  decree  has  been  made. 

246.  If  cross-decrees  between  the  same  parties^  for  the 
payment  of  money  be  produced*  to  the  Court,  execution  shall 
be  taken  out  only  by  the  party  who  holds  a  decree  for  the  larger 
sum,  and  for  so  much  only  as  remains  after  deducting  the 
smaller  simi,  and  satisfaction  for  the  smaller  sum  shall  be 
entered  on  the  decree  for  the  larger  s\im  as  well  as  satisfaction 
on  the  decree  for  the  smaller  sum^. 

If  the  two  sums  be  equal,  satisfaction  shall  be  entered  up  on 
both  decrees. 

Explanation  1. — The  decrees  contemplated  by  this  section 
are  decrees  capable  of  execution  at  the  same  time^  and  by  the 
same  Court '^. 

Explanation  II. — This  section  applies  where  either  party  is 
an  assignee  of  one  of  the  decrees,  and  as  well  in  respect  of 
judgment-debts  due  by  the  original  assignor  as  in  respect  of 
judgment-debts  due  by  the  assignee  himself. 

Explanation  III.     This  section  does  not  apply  unless 
the  decree-holder  in  one  of  the  suits  in  which  the  decrees 
have  been  made  is  the  judgment-debtor  in  the  other  and  each 
party  fills  the  same  character  in  both  suits ;  and 
the  sums  due  under  the  decrees  are  definite. 


*  Sec.  58  supra. 

«  8  Suth,  Civ.  K.  383  :  19  ibid. 
132  :  8  Ben.  255 ;  but  see  sec.  230, 
para.  2,  and  sec.  256. 

^  This  section  does  not  applj  to 
cross-claims  under  the  same  decree, 
5  All.  273.  When  A  obtained  a  de- 
cree against  C,  and  C  obtained  a 
decree  against  A  and  B,  C  could,  if 
he  chose,  execute  the  second  decree 
for  the  whole  amount  as  against  A. 
He  is  therefore  equally  entitled  to 
execute  in  another  way,  i.  e.  by  set- 


ting off  the  amonnt  thereof  as  against 
j4'b  decree,  9  Cal.  480,  481,  following 
Mitchell  V.  0ldfield,4T.  E.  123. 

*  Ben.  F.  B.  503. 

'  The  execution-purchaser  need  not 
inquire  whether  the  judgment-debtor 
had  a  cross -judgment  of  higher 
amount,  such  as  would  have  rendered 
the  order  for  execution  incorrect, 
L.  R.,  13  Ind.  App.  10  :  614  Cal.  18, 

•  7  Suth.  Civ.  R.  535. 

^  3  N.  W.  P.  104.  See  i  Ben 
F.  B.  23. 
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Illustrationa. 

(a)  A  holds  a  decree  against  B  for  Rs.  1,000.  B  holds  a  decree 
against  A  for  the  payment  of  Es.  1,000  in  case  A  fails  to  deliver 
certain  goods  at  a  future  day.  B  cannot  treat  his  decree  as  a 
cross-decree  under  this  section. 

(h)  A  and  B,  co-plaintiffs,  obtain  a  decree  for  Rs.  1,000  against 
C,  and  C  obtains  a  decree  for  Rs.  1,000  against  B.  C  cannot  treat 
his  decree  as  a  cross-decree  under  this  section^. 

(c)  A  obtains  a  decree  against  B  for  Rs.  1,000.  C,  who  is  a 
trustee  for  B,  obtains  a  decree  on  behalf  of  ^  against  A  for  Rs.  i,ooo. 
B  cannot  treat  C's  decree  as  a  cross-decree  under  this  section. 

247.  When  two  parties  are  entitled  under  the  same  decree  Cross- 
to  recover  from  each  other  sums  of  different  amounts,  the  under  same 
party  entitled  to  the  smaller  sum  shall  not  take  out  execution  decree, 
against  the  other  party ;  but  satisfaction  for  the  smaller  sum 

shall  be  entered  on  the  decree  2. 

When  the  amounts  are  equal,  neither  party  shall  take  out 
execution,  but  satisfaction  for  each  sum  shall  be  entered  on 
the  decree. 

248.  The  Court  shall  issue  a  notice  ^  to  the  party  asrainst  Notice  to 

..  Ti(.  ••         !•         '■'><=>  snow  cause 

whom  execution  is  applied  tor,  requiring  him  to  show  cause,  why  decree 

within  a  period  to  be  fixed  by  the  Court,  why  the  decree  should  u     j.  °°* 

not  be  executed  against  him,  ecuted. 

(a)  if  more  than  one  year  has  elapsed  between  the  date  of 
the  decree  and  the  application  for  its  execution,  or 

{b)  if  the  enforcement  of  the  decree  be  applied  for  against 
the  legal  representative  of  a  party  to  the  suit  in  which  the  • 
decree  was  made  *  : 

Provided  that  no  such  notice  shall  be  necessary  Proviso. 

in  consequence  of  more  than  one  year  having  elapsed  be- 
tween the  date  of  the  decree  and  the  application  for  execution, 
if  the  application  be  made  within  one  year  from  the  date  of 
any  decree  passed  on  appeal  from  the  decree  sought  to  be 

^  Because  Ca  liability  under  the  satisfaction  entered  up,  only  when 
decree  obtained  by  A  and  li  is  a  this  is  the  case,  5  All.  273,  374. 
liability,  not  to  B  only,  who  is  C's  ^  See  form,  Sched.  IV,  no.  135. 
debtor  under  the  second  decree,  but  The  notice  must  be  served  as  a  sum- 
to  2J  and  another  person  .<i,  9  Cal.  480,  mons,  sec.  94,  i.e.  as  provided  by 
per  Field  .7.  sees.  72-92.     As  to  the  presumption 

'  13  Suth.  Civ.  R.  106.     The  two  that  the  notice  has  been  issued,  see 

parties  must  hold  the  same  character,  the  Evidence  Act,  sec.  114,  and  2  a 

and   possess   identical  rights  of  en-  Suth.  Civ.  R.  5. 
forcing  execution  ;   and  enforcement  *  See  sec.  334  supr*. 

of    the   decree   will   be   refused,   or 
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executed,  or  of  the  last  order  ag-ainst  the  party  against  whom 
execution  is  applied  for,  passed  on  any  previous  application 
for  execution,  or 

in  consequence  of  the  application  being  against  the  legal 
representative  of  the  judgment-debtor,  if  upon  a  previous  ap- 
plication ^  for  execution  against  the  same  person  the  Court  has 
ordered  execution  to  issue  against  him^. 

Explanation. — In  this  section  the  phrase  '  the  Court '  means 
the  Court  by  which  the  decree  was  passed,  unless  the  decree 
has  been  sent  to  another  Court  for  execution,  in  which  case  it 
means  such  other  Court. 

249*  If  the  person  to  whom  notice  is  issued  under  the  last 
preceding  section  does  not  appear,  or  does  not  show  cause  to 
the  satisfaction  of  the  Court  why  the  decree  should  not  be 
executed,  the  Court  shall  order  the  decree  to  be  executed  ^. 

If  he  offers  any  objection  to  the  enforcement  of  the  decree, 
the  Court  shall  consider  such  objection  and  pass  such  order  as 
it  thinks  fit*. 


250*  When  the  preliminary  measures  (if  any)  required  by 


Warrant 

issue.         ^^  foregoing  provisions  have  been  taken,  the  Court,  unless 

it  sees  cause  to  the  contrary^,  shall  issue  its  warrant  for  the 

execution  of  the  decree. 


Date,  sig- 
nature, 
seal  and 
delivery. 


251.  Such  warrant  shall  be  dated  the  day  on  which  it  is 
•  issued,  signed  by  the  Judge  or  such  officer  as  the  Court  ap- 
points in  this  behalf,  sealed  with  the  seal  of  the  Court,  and 
delivered  to  the  proper  officer  to  be  executed. 

And  a  day  shaU  be  specified  in  such  warrant  on  or  before 
which  it  must  be  executed,  and  the  proper  officer  shall  endorse 
thereon  the  day  and  manner  in  which  it  was  executed,  or,  if  it 
was  not  executed,  the  reason  why  it  was  not  executed,  and  shall 


»  23  Suth.  Civ.  R.  32. 

'  Omission  to  give,  on  applying  for 
execution,  the  notice  required  by  this 
section  aflfects  the  regularity  of  the 
execution-sale  and  the  validity  of 
all  the  execution-proceedings,  3  All. 
424,  following  6  Cal.  103. 

'  See  14  Ben.  330. 

*  As  to  the  procedure  in  such  case, 
see  5  Ben.  Appx.  65,  per  Jackson  J. 


*  As,  for  example,  where  there  are 
cross-decrees  (sec.  246),  or  the  decree- 
holder  dies  while  execution-proceed- 
ings are  pending  (sec.  243).  The 
Code  does  not  empower  a  Court  of 
first  instance  to  refuse  to  execute  a 
decree  against  which  no  appeal  has 
been  preferred,  and  the  time  for 
appealing  against  which  has  expired, 
lo  Cal.  819. 
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return  it  with  such  endorsement  to  the  Court  from  which  it 

issued^. 

252.  If  the  decree  be  against  a  party  as  the  legs!  represen-  Decree 
tative  ^  of  a  deceased  person,  and  the  decree  be  for  money  to  be  nf esenta^^' 
paid  out  of  the  property  of  the  deceased,  it  may  be  executed  ti^®  ^°^ 
by  the  attachment  and  sale  of  any  such  property  ^  :  be  paid 

If  no  such  property  remains  in  the  possession  of  the  judg-  °°*  ^^^' 
ment-debtor,  and  he  fails  to  satisfy  the  Court  that  he  has  duly  property, 
applied  such  property  of  the  deceased  as  is  proved  to  have 
come  into  his  possession,  the  decree  may  be  executed  against 
the  judgment-debtor  to  the  extent  of  the  property  not  duly 
applied  by  him,  in  the  same  manner  as  if  the  decree  had  been 
against  him  personally  *. 

253.  Whenever  a  person  has,  before  °  the  passing  of  a  Decree 
decree  in  an  original  suit,  become  liable  as  surety  for  the  per-  g^^^^ 
formance  of  the  same  ^  or  of  any  part  thereof,  the  decree  may 

be  executed  against  him  to  the  extent  to  which  he  has  rendered 
himself  liable,  in  the  same  manner  as  a  decree  may  be  executed 
against  a  defendant : 

Provided  that  such  notice  in  writing  as  the  Court  in  each 
case  thinks  sufficient  has  been  given  to  the  surety'. 

254.  Every  decree  or  order  directing  a  party  to  pay  money,  Decree  for 
as  compensation  or  costs,  or  as  the  alternative  ^  to  some  other  ™o°ey- 
relief  granted  by  the  decree  or  order,  or  otherwise  ^,  may  be 
enforced  by  the  imprisonment  of  the  judgment-debtor^"  or  by 

the  attachment"  and  sale  of  his  property  in  manner  hereinafter 
provided,  or  by  both. 

255.  If  the  decree   be  for  mesne    profits  or  any   other  Decree  for 
matter  the  amount  of  which  in  money  is  to  be  subsequently  ^^gubge- 

•  loCal.  18.  And8ee8apra,8ec.323.  '  Sec.  208. 

'  4  Cal.  342.  *  e.  g.  as  interest  on  the  amount 

^  as  passed  to  the  representative,  3  decreed  or  on  the  costs,  sec.  209. 

Ben.  F.B.  314,  per  Peacock  C.J.  '"This    includes    a     pardanashfn 

•  As  to  execution  against  a  repre-  woman,  i  Ben.  F.  B.  K.  31.  The 
sentative,  see  1 2  Suth.  Civ.  E.  5 1 7  :  Code  contemplates  only  one  arrert. 
14  ibid.  362.  A   judgment-creditor    once    arrested 

•'  7  Mad.  284,  387  :  3  All.  809.  and   imprisoned    in    execution   of  a 

•  3  N.  W.  P.  88.  decree  cannot  be  again  arrested  under 
'  2  All.  604  :  8  All.  639.     The  de-       a  fresh  writ  on  the  same  decree,  1 2 

cree-holder  has  also,  of  course,  his       Cal.  657. 

remedy  on  the  surety-bond,  6  N.  W.  "  See   form  of  warrant  of  attach- 

B- a6i.  ment,  Sched.  IV,  no.  136. 

VOL.  II.  O  O 
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determined,  the  property  of  the  judgment-debtor  may,  before 
the  amount  due  from  him  under  the  decree  has  been  ascertained,  | 
be  attached  as  in  the  case  of  an  ordinary  decree  for  money  ^.     ' 

256.  When  a  decree  is  passed  for  a  sum  of  money  only, 
and  the  amount  decreed  does  not  exceed  the  sum  of  one 
thousand  rupees,  the  Court  may,  when  passing  the  decree,  on 
the  oral  application  of  the  decree-holder,  order  immediate  exe- 
cution thereof  by  the  issue  of  a  warrant  directed  either  against 
the  person  ^  of  the  judgment-debtor  if  he  is  within  the  local 
limits  of  the  jurisdiction  of  the  Court,  or  against  his  move- 
able property  ^  within  the  same  limits  *. 

257.  All  money  payable  under  a  decree  shall  be  paid  as 
follows  (namely) — 

(a)  into  the  Court  whose  duty  it  is  to  execute  the  decree ; 
or  I 

(i)  out  of  Court  to  the  decree-holder ;  or 
(c)  otherwise  as  the  Court  which  made  the  decree  directs. 

257  A.  Every  agreement  to  give  time  for  the  satisfaction  of 
a  judgment-debt^  shall  be  void  unless  it  is  made  for  con- 
sideration and  with  the  sanction  of  the  Court  which  passed 
the  decree,  and  such  Court  deems  the  consideration  to  be  under 
the  circumstances  reasonable^. 

Every  agreement  for  the  satisfaction  of  a  judgment-debt, 
which  provides  for  the  payment,  directly  or  indirectly,  of  any 
sum  in  excess  of  the  sum  due  or  to  accrue  due  under  the  decree, 
shall  be  void  unless  it  is  made  with  the  like  sanction^. 

Any  sum  paid  in  contravention  of  the  provisions  of  this 
section  shall  be  applied  to  the  satisfaction  of  the  judgment-debt; 


*  8  Suth.  Civ.  R.  9,  and  see  ibid.  42. 
'  This  provision  is   unaffected  by 

sec.  642,  par.  2. 

*  See  the  General  Clauses  Act,  s.  2, 
cl.  6,  supra,  vol.  i.  p.  488,  and  8  Ben. 
508. 

*  There  cannot  be,  under  this  sec- 
tion, simultaneous  executions  against 
both  person  and  property. 

*  i.e.  every  agreement  between  a 
judgment- debtor  and  a  judgment- 
creditor  for  extending  the  time  for 
enforcing   the    decree    by   execution. 


This  section  is  not  intended  to  pre- 
vent the  parties  from  entering  into  a 
fresh  contract  for  the  payment  of  the 
judgment-debt  by  instalments  or 
otherwise,  11  Cal.  671. 

*  8  Bom.  538  :  5  All.  492. 

'  I  Bom.  538  :  9  Bom.  178.  Tliis 
section  applies  only  as  between  parties 
to  the  suit  and  decree,  6  Mad.  loi. 
When  the  agreement  is  made  with 
the  sanction  of  the  Court,  the  decree 
may  be  executed  in  accordance  wit  i 
its  provisions,  5  All.  492,  596. 


CHAPTER  XIX.   EXECUTION  OF  DECEEES.     563 

and  the  surplus,  if  any,  shall  be  recoverable  by  the  judgment- 
debtor. 

258.  If  any  money  payable  under  a  decree  ^  is  paid  out  of  Payment 
Court,  or  the  decree  is  otherwise  adjusted  in  whole  or  in  part  hoideT*** 
to  the  satisfaction  of  the  decree-holder,  or  if  any  payment  is 

made  in  pursuance  of  an  agreement  of  the  nature  mentioned 
in  section  257  a,  the  decree-holder  ^  shall  certify  such  payment 
or  adjustment  to  the  Court  whose  duty  it  is  to  execute  the 
decree^. 

The  judgment-debtor  also  may  inform  the  Court  of  such 
payment  or  adjustment,  and  apply*  to  the  Court  to  issue  a 
notice  to  the  decree-holder  to  show  cause*,  on  a  day  to  be  fixed 
by  the  Court,  why  such  payment  or  adjustment  should  not  be 
recorded  as  certified ;  and  if,  after  due  service  of  such  notice, 
the  decree-holder  fails  to  appear  on  the  day  fixed,  or  having 
appeared  fails  to  show  cause  why  the  payment  or  adjustment 
should  not  be  recorded  as  certified,  the  Court  shall  record  the 
same  accordingly. 

No  such  payment  or  adjustment  shall  be  recognised  by  any 
Court*  unless  it  has  been  certified  as  aforesaid'^. 

259.  If  the  decree  be  for  any  specific  moveable  ^,  or  for  any  Decrees  for 
share  in  a  specific  moveable,  or  for  the  recovery  of  a  wife,  it  ^^gables 

'    i.  e.  an  existing  decree,   5  Bom.  any  Court  hearing  a  suit  for  money 

H.  C,  A.  C.J.  78.  paid  to  a   judgment-creditor  out   of 

'    Where   there  are   more  decree-  court  and  not  certified,   9  Cal.   790 

holders  than  one,  this  means  '  all  the  and  10  Cal.  356  :  3  All  533,    539  :  7 

decree-holders'  (Act  I  of  1868,  s.  2,  All.  128,  129.     But  the  High  Court 

cl.  2),  9  Cal.  835.    As  to  the  applica-  of  Bombay  (6  Bom.   146,   10  Bom. 

tion  for  a  certificate  of  part-payment,  155)    holds     that    such     suits    are 

Bee  5  Cal.  448.  barred;    and    where    the    judgment- 

*  What  this  means  is,  that  the  debtor,  pursuant  to  a  non-certified 
judgment-creditor  must  go  to  the  compromise,  executed  a  bond  in  satis- 
Court  and  say,  '  My  decree  has  been  faction  of  the  debt,  that  Court  held 
adjusted  and  extinguished :  strike  oflF  the  bond  to  be  without  consideration, 
the  case,'  7  All.  431.  8  Bom.  300. 

*  within  20  days,  Act  XV  of  1877,  ^  This  section  refers  to  any  decree, 
sched.  II,  art.  161  ;  which  seems  too  6  Cal.  788.  It  does  not  bar  a  suit  for 
short  a  time:  see  6  Bom.  146.                   damages  for  breach  of  a  contract  to 

*  i.e.  to  allege  and  prove  to  the  certify  satisfaction  of  a  decree,  8 
satisfaction  of  the  Court,  11  Cah  168.  Mad.  277  :  and  see  9  Mad.  loi. 

*  The  High  Courts  at  Calcutta  »  See  the  Specific  Relief  Act,  I  of 
and  Allahabad  hold  that  this  means,  1877,  s.  il,  supra,  vol.  i.  p.  951. 

any  Court  executing  the  decree,  not 
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or  recovery  may  be  enforced  by  the  seizure^  if  practicable,  of  the  moveable 
or  share,  and  by  the  delivery  thereof  to  the  party  to  whom  it 
has  been  adjudged,  or  to  such  person  as  he  appoints  to  receive 
delivery  on  his  behalf,  or  by  the  imprisonment  of  the  judg- 
ment-debtor, or  by  attaching  his  property  or  by  both  impri- 
sonment and  attachment  if  necessary. 

When  any  attachment  under  this  section  has  remained  in 
force  for  six  months,  if  the  judgment-debtor  has  not  obeyed 
the  decree  and  the  decree-holder  has  applied  to  have  the 
attached  property  sold,  such  property  may  be  sold,  and  out  of 
the  proceeds  the  Court  may  award  to  the  decree-holder,  in 
eases  where  any  amount  has  been  fixed  under  section  208, 
such  amount,  and,  in  other  cases,  such  compensation,  as  it 
thinks  fit,  and  shall  pay  the  balance,  if  any,  to  the  judgment- 
debtor  on  his  application. 

If  the  judgment-debtor  has  obeyed  the  decree  and  paid  all 
costs  of  executing  the  same  which  he  is  bound  to  pay,  or  if, 
at  the  end  of  six  months  from  the  date  of  the  attachment, 
no  application  to  have  the  property  sold  has  been  made, 
or,  if  made,  has  been  refused,  the  attachment  shall  cease  to 
exist. 

Decree  for  260.  When  the  party  against  whom  a  decree  for  the  specific 
perform-  performance  of  a  contract,  or  for  restitution  of  conjugal  rights ', 
"f.^®®'"'"®'  or  for  the  performance  of  or  abstention  from  any  other  par- 
of  conjugal  ticular  act^,  has  been  made,  has  had  an  opportunity  of  obeying 
"^   ^'        the  decree  or  injunction  and  has  wilfully  failed  to  obey  it  ^,  the 

'  As  to  these  decrees  in  case   of  is  a  ground  for  judicial  separation, 

Hindiis,  see  i  Bom.  164:  14  Ben.  298  :  or,  in  the  case  of  an  adulterous  hus- 

6  Suth.  Civ.  K.   105:    8   ibid.  467:  band,  of  dissolution  of  marriage,  47  & 

23  ibid.  22,  col.  1 :    2  Agra  Civ.  C.  48  Vic.  c.  68.  s.  5.     As  to  decrees  for 

App.  112:8  All.  78  :  5  Bom.  H.  C,  restitution  etc.  in  the  case  of  Parsfs, 

A.  C.  J.   209  (leprosy).     In  a  very  see   Act   XV  of    1865,    sec.    36 :    9 

recent    case    Pinhey    J.   refused    to  Bom.  H.  C.  290  :  in  the  case  of  Mu- 

compel   a  Hindd  woman  to  cohabit  hammadans,  11  Moore  I.  A.  551  :  8 

with   a  husband  to  whom   she   had  All.  149. 

been  married  when  she  was  eleven  "  A  decree  declaring  a  party  en- 
years  old,  and  with  whom  she  had  titled  to  a  constantly  recurring  right 
never  lived,  9  Bom.  529,  and  see  i  to  receive  certain  payments  in  kind, 
Ind.  Jur.  N.S.  307.  But  this  decision  valued  at  a  certain  annual  sum, 
has  been  reversed  on  appeal.  In  cannot  be  executed  under  the  Code, 
England  disobedience  to  an  order  for  4  Mad.  219. 
restitution  of  conjugal  rights  is  no  '  i  All.  501. 
longer  punishable  by  attachment,  but  ^                                   I 
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decree  may  be  enforced  by  his  imprisonment,  or  by  the  attach- 
ment of  his  property,  or  by  both^. 

When  any  attachment  imder  this  section  has  remained  in 
force  for  one  year,  if  the  judgment-debtor  has  not  obeyed 
the  decree  and  the  decree-holder  has  applied  to  have  the 
attached  property  sold,  the  property  may  be  sold ;  and  out  of 
the  proceeds  the  Court  may  award  to  the  decree-holder  such 
compensation  as  it  thinks  fit,  and  may  pay  the  balance,  if 
any,  to  the  judgment-debtor  on  his  application. 

If  the  judgment-debtor  has  obeyed  the  decree  and  paid  all 
costs  of  executing  the  same  which  he  is  bound  to  pay,  or  if, 
at  the  end  of  one  year  from  the  date  of  the  attachment,  no 
application  to  have  the  property  sold  has  been  made  and 
granted,  the  attachment  shall  cease  to  exist. 

261.  If  the  decree  be  for  the  execution  of  a  conveyance,  or  Decree  for 
for  the   endorsement   of  a  negotiable  instrument,  and   the  ®^®«'^*^"°^ 
judgment-debtor  neglects    or   refuses   to    comply  with  the  ances,  or 
decree,  the  decree-holder  may  prepare  the  draft  of  a  convey-  ment  oV 
ance   or  endorsement  in  accordance  with  the  terms  of  the  negotiable 
decree,  and  deliver  the  same  to  the  Court.  menta. 

The  Court  shall  thereupon  cause  the  draft  to  be  served 
on  the  judgment-debtor  in  manner  hereinbefore  provided 
for  serving  a  summons,  together  with  a  notice  in  writing 
stating  that  his  objections,  if  any,  thereto  shall  be  made 
within  such  time  (mentioning  it)  as  the  Court  fixes  in  this 
behalf. 

The  decree-holder  may  also  tender  a  duplicate  of  the  draft 
to  the  Court  for  execution,  upon  the  proper  stamp-paper  if  a 
stamp  is  required  by  law. 

On  proof  of  such  service,  the  Court,  or  such  officer  as  it 
appoints  in  this  behalf,  shall  execute  the  duplicate  so  tendered, 
or  may,  if  necessary,  alter  the  same,  so  as  to  bring  it  into 
accordance  with  the  terms  of  the  decree  and  execute  the 
duplicate  so  altered : 

Provided  that,  if  any  party  object  to  the  draft  so  served  as 
aforesaid,  his  objections  shall,  within  the  time  so  fixed,  be 
stated  in  writing  and  argued  before   the   Court,   and   the 

'  It  cannot  be  enforced  by  directing  injunction  by  («.  g.)  pulling  down  a 
the  ntCzir  to  carry  out  a  mandatory       wall,  8  Cal.  174. 
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Court  shall  thereupon  pass  such  order '  as  it  thinks  fit,  and 
execute,  or  alter  and  execute,  the  duplicate  in  accordance 
therewith. 

262.  The  execution  of  a  conveyance,  or  the  endorsement  of 
a  negotiable  instrument,  by  the  Court  under  the  last  preceding- 
section  may  be  in  the  following  form,  '  C.  D.,  Judge  of  the 
Court  of  {or  as  the  case  may  be),  for  A.  B.,  in  a 
suit  by  E.  F.,  against  A.  B.,'  or  in  such  other  form  as  the 
High  Court  may  from  time  to  time  prescribe,  and  shall  have 
the  same  effect  as  the  execution  of  the  conveyance  or  endorse- 
ment of  the  instrument  by  the  party  ordered  to  execute  or 
endorse  the  same  ^. 

263.  If  the  decree  be  for  the  delivery  of  any  immoveable 
property  2,  possession  thereof  shall  be  delivered  over  to  the 
party  to  whom  it  has  been  adjudged,  or  to  such  person  as  he 
appoints  to  receive  delivery  on  his  behalf,  and,  if  need  be,  by 
removing  any  person  bound  by  the  decree  who  refuses  to 
vacate  the  property  "*. 

Delivery  of  264.  If  the  decree  be  for  the  delivery  of  any  immoveable 
able  pro-  property  in  the  occupancy  of  a  tenant  or  other  person  entitled 
pertywhen  ^  occupv  the  same  and  not  bound  by  the  decree  to  relinquish 

m  occu-  ^  "^  "^  .  ^ 

pancy  of     such  occupancy,  the  Court  shall  order  delivery  to  be  made  by 

affixing  a  copy  of  the  warrant  in  some  conspicuous  place  on 
the  property^,  and  proclaiming  to  the  occupant  by  beat  of 
drum,  or  in  such  other  mode  as  is  customary,  at  some  con- 
venient place,  the  substance  of  the  decree  in  regard  to  the 
property : 

Provided  that,  if  the  occupant  can  be  found,  a  notice  in 


Decree  for 
immove- 
able pro- 
perty. 


tenant. 


*  Such  orders  are  appealable  to  the 
High  Court,  sec.  588,  cl.  (15),  sec.  589. 

*  That  an  assignment,  by  endorse- 
ment signed  by  the  Judge,  of  a  mort- 
gage for  more  than  rs.  100  requires 
registration,  see  2  All.  392. 

'  This  would  not  include  an  order 
for  foreclosure  absolute.  Wood  v. 
Wheater,  22  Ch.  D.  281.  Section 
263  relates  only  to  the  delivery  of 
immediate     possession.     When     the 


property  is   in  the  occupation   of  a 
tenant,  etc.,  see  sec.  264. 

*  This powertoremove  would,  where 
the  property  is  a  house,  probably  in- 
clude the  right  to  break  the  door,  7 
Bom.  H.  C,  Cr.  Ca.  85. 

For  a  form  of  warrant  to  give  pos- 
session, etc.,  see  sched.  IV,  no.  137. 

*  When  this  was  not  done,  see  15 1 
Suth.  Civ.  R.  99. 
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writing  containing  such  substance  shall  be  served  *upon  him, 
and  in  such  case  no  proclamation  need  be  made  ^. 

265.  If    the   decree    be    for    the    partition^    or    for   the  Partition 
separate  possession  of  a  share  of  an  undivided  estate  paying  ^^^^^^°^ 
revenue  to  Government,  the  partition  ^  of  the  estate  or  the  of  share, 
separation  of  the  share  shall  be  made  by  the  Collector  and 
according  to  the  law,  if  any,  for  the  time  being  in  force  for 
the  partition  2,  or  the  separate  possession  of  shares,  of  such 
estates  ^. 


F. — Of  Attachment  of  Projpertt/. 

266.  The  following  property  is  liable  to  attachment  and  Property 
sale  in  execution  of  a  decree,  (namely),  lands,  houses  or  other   +t  t  *° 
buildings,  goods,  money,  bank-notes,  cheques,  bills  of  exchange,  ment  and 
hundis,    promissory-notes.    Government-securities,    bonds    or  cutlon  of 
other  securities  for  money,  debts  *,  shares  in  the  capital  or  decree, 
joint  stock  of  any  railway,  banking  or  other  public  Company 
or  Corporation,  and,  except  as  hereinafter  mentioned,  all  other 
saleable^  property*',  moveable  or  immoveable,  belonging  to 
the  judgment-debtor  or  over  which,  or  the  profits  of  which, 
he  has  a  disposing  power  which  he  may  exercise  for  his  own 

'  If   the    decree-holder   does    not  than  judgment-debts  [as  to  these  see 

choose  to  put  in  motion  this  power,  sec.  273  and  6  Mad.  419],  over  which 

and    contents    himself  with  a   mere  the  Courts  of  British  India  have  juris- 

formal  order  declaring  his  possession,  diction.     It  does  not  include  debts  due 

but  giving  him  no  actual  possession,  to    a    British    subject   by  a  foreign 

it  seems  that  (notwithstanding  sees.  government  or  a  subject  of  a  foreign 

13  and  244)  he  may  sue  for  ejectment,  government,  5  Bom.  249. 
II  Cal.  93.  »  Where  the  decree  expressly  directs 

"  '  partition '  here  includes  the  de-  certain  property  to  be  sold,  its  sale- 
livery  of  the  shares  to  their  respective  ability  cannot  be  questioned  in  execn- 
allottees,  11  Bom.  662.  tion,  8  Bom.  187. 

'  8  Bom.  539.    This  section  does  not  *  That  a  decree  for  money  may  be 

apply  to  raiyatwfCrf  land,  but  to  per-  attached,  see  7  Ben,  318.      So  can  a 

manently  settled  estates,  6  Mad.  97,  right  to  redeem,  5  Ben.  380,  unless 

confirmed  in  7  Mad.  382.     As  to  the  the  person  applying  for  attachment 

meaning    of  'estate'   in  the  N.  W.  is  the  mortgagee,  5  Ben.  450:  i  Cal. 

Provinces,  see  6  All.  452;  in  the  Lower  337.     And  see  7  Mad.  315  (share  of 

Provinces,  7  Cal.  153  :   10  Cal.  436,  land    in    Malabar    devised    with    a 

440.     As    to    executing   decrees    in  clause  that  it  should  be  held  impart- 

partition-cases,   see   3  Cal.  514  and  ible),  and  7  Ben.  A.  C.  J.  159  (house 

551  :  7  Cal.  153.  built  and  occupied  with  permission 

*  '  Debts '  here  means  claims  other  of  owner  of  land  for  forty  yean). 
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benefit  ^,  and  whether  the  same  be  held  in  the  name  of  the 
judg-ment-debtor  or  by  another  person  in  trust  for  him  or  on 
his  behalf : 

Provided  that  the  following  particulars  shall  not  be  liable 
to  such  attachment  or  sale,  (namely) — 

(a)  the  necessary  wearing'  apparel  of  the  judgment-debtor, 
his  wife  and  children  ^  ; 

(b)  tools  of  artizans,  and,  where  the  judgment-debtor  is  an 
agriculturist,  his  implements  of  husbandry  and  such  cattle  as 
may  in  the  opinion  of  the  Court  ^  be  necessary  to  enable  him 
to  earn  his  livelihood  as  such ; 

(c)  the  materials  of  houses  and  other  buildings  belonging 
to  and  occupied  by  agriculturists  * ; 

(d)  books  of  account  ^ ; 

(e)  mere  rights  to  sue  for  damages  ®  ; 
{/)  any  right  of  personal  service  "^ ; 


'  A  member  of  an  undivided  Hindti 
family  may,  in  the  Bombay  Presidency, 
alienate  for  valuable  consideration 
his  share  in  the  undivided  property. 
Such  share  may  therefore  be  taken  in 
execution  for  his  debt,  lo  Bom.  H.  C, 
139;  and  see  4  Cal.  723:  L.  R.,  4 
I.  A.  247  :  4  Cal.  809.  But  land 
assigned  to  a  Hindd  widow  with  a 
proviso  against  alienation  could  not 
be  attached  and  sold  in  execution 
of  a  money-decree  against  her,  10 
Bom.  604. 

*  9  Bom.  H.  C.  272.  The  manga- 
laaxdra,  or  neck-ornament  worn  by 
a  Hindi!  married  woman  during  her 
husband's  lifetime  and  never  removed 
till  his  death,  is  part  of  her  '  neces- 
sary wearing  apparel,'  9  Bomb.  106. 
And  all  ornaments  on  her  person,  if 
forming  part  of  her  strLdhana,  are 
exempt  from  execution  against  her 
husband,  8  Bom.  H.  C,  A.  C.  J.  1 29. 

^  In  order  to  exempt  from  execution 
any  of  the  debtor's  cattle  the  Court 
must  first  express  its  opinion  that  such 
cattle  are  necessary  to  enable  him  to 
earn  his  livelihood ,  and  the  Court  which 
has  to  decide  this  point  is  the  Court 
which  issues  the  execution,  10  Cal.  40. 

*  This  exempts  houses  dwelt  in  by 


agriculturists  as  such  and  the  farm* 
buildings  appended  to  such  dwellings, 
7  Bom.  531.  It  does  not  exempt  the 
materials  of  a  house  specifically  mort- 
gaged, 4  Bom.  2 5,  where  the  mortgagee 
has  obtained  a  decree  for  its  sale. 

»  3  Bom.  H.  C,  0.  C.  J.  42.  Though 
account-books  cannot  be  attached  and 
sold  as  waste  paper,  yet,  to  prevent  a 
judgment-debtor  from  making  away 
with  his  books  and  thus  defeating  a 
decree-holder,  the  Court  executing  a 
decree  may,  when  the  decree-holder 
applies  to  attach  debts  in  execution, 
require  the  judgment-debtor  to  produce 
his  books  in  Court  and  leave  them  in 
the  Court's  custody,  3  N.  W.  P.  334. 

«  7  Ben.  187:  6  N.  W.  P.  95. 
'  Damages '  here  includes  mesne  pro- 
fits, 9  Cal.  697,  per  Field  J. 

'  10  Bom.  395,  e.g.  the  right  of  a 
sehait  to  perform  the  worship  of  an 
idol,  7  Suth.  C.  R.  266  :  6  Bom.  300 : 
6  Ben.  728  :  5  Ben.  617.  Were  the 
law  otherwise  the  right  might  be 
sold  to  a  Muhammadan  or  a  Christian 
who  might  not  be  willing  to  worship 
the  idol,  and  who  could  not,  moreover, 
prepare  its  food.  But  see  L.  R.,  6 
I.  A.  182,  and  6  Bom.  596. 
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(^)  stipends  and  gratuities  allowed  to  military  and  civil 
pensioners  of  Government  ^,  and  political  pensions ; 

(A)  the  salary  of  a  public  officer  or  of  any  servant  of  a 
Railway  Company,  when  such  salary  does  not  exceed  twenty 
rupees  jjer  mensem,  and  one  moiety  of  the  salary  of  any  such 
officer  or  servant  when  his  salary  exceeds  that  amount  ^ ; ' 

{i)  the  pay  and  allowances  of  persons  to  whom  the  Native 
Articles  of  War  ^  apply ; 

[j)  the  wages  of  labourers*  and  domestic  servants^; 

[k)  an  expectancy  of  succession  by  survivorship,  or  other 
merely  contingent  or  possible  right  or  interest  ^ ; 

(/)  a  right  to  future  maintenance  '^. 

Explanation. — The  particulars  mentioned  in  clauses  {g),  (A), 
(i),  and  (J)  are  exempt  from  attachment  or  sale  whether  before 
or  after  they  are  actually  payable  : 

Provided  also  that  nothing  in  this  section  shall  be  deemed 

(a)  to  exempt  the  materials  of  houses  and  other  buildings 
from  attachment  or  sale  in  execution  of  decrees  for  rent,  or 

[6)  to  affect  the  Army  Act,  1881^,  or  any  similar  law  for 
the  time  being  in  force  °. 


'  7  Suth.  Civ.  R.  169 :  4  Mad.  H. 
C.  277  :  5  ibid.  371.  This  includes 
gratuities  granted  in  consideration  of 
past  services,  5  Mad.  272  :  6  All.  173. 
For  '  pensioners '  the  word  '  ex-ser- 
vants '  should  have  been  used. 

'  '  Salary'  here  means  pay  actually 
drawn  by  the  judgment-debtor  at  the 
time  of  the  attachment  or  from  time 
to  time,  6  Mad.  1 79. 

8  See  Act  V  of  1869,  Part  III, 
cl.  (b). 

*  i.e.  those  who  earn  their  daily 
bread  by  personal  manual  labour  or  in 
occupations  which  require  little  or  no 
art,  skill,  or  previous  education,  5 
Bom.  134. 

"  As  to  the  meaning  of  this  ex- 
pression, see  8  Ben.  244,  a  case  on  the 
construction  of  a  will. 

*  such  as  the  interest  of  an  heir 
expectant  on  the  death  of  a  HindU 
widow  in  possession,  7  Ben.  341,  and 
pee  8  Suth.  Civ.  R.  253 ;  or  the 
interest  which  the  vendor  of  land  has 


in  the  purchase-money  before  execu- 
tion of  the  conveyance,  where  it  has 
been  agreed  that  payment  shall  be 
made  on  such  execution,  3  All.  13. 
A  claim  which  may  accrue  under  a 
pending  award  cannot  be  sold  in  ex- 
ecution, 7  Ben.  187 :  nor  can  the 
life-interest  of  the  judgment-debtor 
in  the  residue  of  the  property  of  a 
testator  after  full  administration  there- 
of, 6  Moore,  I.  A.  510.  Whether  a 
decree-holder  who  is  also  a  partner 
of  the  judgment-debtor  can  attach  the 
judgment-debtor's  share  in  the  part- 
nership assets,  the  business  being  then 
in  the  hands  of  a  receiver  under  a 
decree  for  dissolution  and  winding* 
up,  see  5  Ben.  383,  386 :  4  Bom.  33a. 

^  6  Suth.  Mis.  64,  col.  3  :  7  Suth. 
Civ.  B.  311  :  but  see  10  Cal.  531  and 
6  Ben.  646. 

*  44  &  45  Vic.  c.  58,  sec.  151. 

'  9  Mad.  1 70.  The  sale  of  arms  by 
the  nilzir  of  the  Court,  in  execution 
of  a   decree,  is  a  sale  by  a  public 
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267.  The  Court  may,  of  its  own  motion  or  on  the  applica- 
of  the  decree-holder,  summon   any  person  whom  it  thinks 


Power  to 
summon 
and  ex- 
amine per-  necessary,  and  examine  him  in  respect  to  any  property  liable 

property     ^0  be  Seized  in  satisfaction  of  the  decree^,  and  may  require  the 
liable  to  be  pgygQjj  summoned  to  produce  any  document  in  his  possession 
or  power  relating  to  such  property  2,  and,  before  issuing  the 
summons  of  its  own  motion,  shall  declare  the  person  on  whose 
behalf  the  summons  is  so  issued. 


seized. 


Attach- 
ment of 
debt,  share 
and  other 
property 
not  in  pos- 
session of 
judgment- 
debtor. 


268.  In  the  case  of  {a)  a  debt  not  secured  by  a  negotiable 
instrument,  {b)  a  share  in  the  capital  of  any  public  Company 
or  Corporation,  (c)  other  moveable  property  not  in  the  posses- 
sion of  the  judgment-debtor,  except  property  deposited  in,  or 
in  the  custody  of,  any  Court,  the  attachment  shall  be  made 
by  a  written  order  prohibiting^, 

[a)  in  the  case  of  the  debt,  the  creditor  from  recovering  the 
debt  and  the  debtor  *  from  making  payment  thereof  until  the 
further  order  of  the  Court  ° ; 

[b)  in  the  case  of  the  share,  the  person  in  whose  name  the 
share  may  be  standing,  from  transferring  the  same  or  receiving 
any  dividend  thereon  ^ ; 

[c)  in  the  case  of  the  other  moveable  property  except  as 
aforesaid,  the  person  in  possession  of  the  same  from  giving  it 
over  to  the  judgment-debtor. 

A  copy  of  such  order  shall  be  fixed  up  in  some  conspicuous 
part  of  the  court-house,  and  another  copy  of  the  same  shall  be 
sent,  in  the  case  of  the  debt,  to  the  debtor"^,  in  the  case  of  the 
share,  to  the  proper  officer  of  the  Company  or  Corporation,  ■  H 

his  debt  into  Court.  The  Court  must 
satisfy  itself  that  a  debt  is  due, 
and  the  debt  must  then  be  sold  and 
delivery  made  under  sees.  284  and 
381, 10  Mad.  194.  As  to  the  position 
of  a  judgment-creditor  attaching  a 
debt  under  this  section  as  regards 
prior  assignees,  see  8  Bom.  H.  C, 
0.  C.  J.  169. 

*  Cf.  the  English  rules  as  to  dis- 
tringas, I  &  2  Vic.  c.  100,  ss.  14,  15  : 
3  &  4  Vic.  c.  82,  8. 1  :  Order  xlvi.  r.  i. 

^  It  is  not  enough  to  affix  it  to  the 
wall  of  the  debtor's  dwelling-house, 
lo  Ben.  Appx.  12. 


servant  in  discharge  of  his.  duty,  and 
is  therefore  excluded  from  the  opera- 
tion of  the  Indian  Arms  Act,  XI  of 
1878  (see  sec.  i,  cl.  h),  9  Bom.  518. 

*  22  Suth.  Civ.  R.  330. 
«  3  N.  W.  P.  334. 

'  For  forms  of  such  order,  see  sched. 
IV,  nos.  138.  139,  140. 

*  who  is  called  the  garnishee. 
That  he  cannot  set-off  a  debt  due  to 
him  by  the  decree-holder  see  L.  R.,  10 
Q.  B.  28. 

'  The  Court  cannot  call  on  a  person 
subject  to  a  prohibitory  order  to  pay, 
or  show  cause  why  he  should  not  pay, 
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and  in  the  case  of  the  other  moveable  property  (except  as 
aforesaid),  to  the  person  in  possession  of  the  same^. 

A  debtor  ^  prohibited  under  clause  (a)  of  this  section  may 
pay  the  amount  of  his  debt  into  court,  and  such  payment 
shall  discharge  him  as  effectually  as  payment  to  the  party 
entitled  to  receive  the  same. 

In  the  case  of  the  salary  of  a  public  officer  or  the  servant  of 
a  Railway  Company,  the  attachment  shall  be  made  by  a 
written  order  requiring  the  officer  whose  duty  it  is  to  disburse 
the  salary  to  withhold  every  month  such  portion  as  the  Court 
may  direct,  imtil  the  further  orders  of  the  Court  ^. 

A  copy  of  every  such  order  shall  be  fixed  up  in  a  conspicuous 
pai*t  of  the  court-house  and  shall  be  served  on  the  officer  so 
required. 

Every  such  officer  may  from  time  to  time  pay  into  court 
any  portion  so  withheld,  and  such  payment  shall  discharge 
the  Government  or  the  Railway  Company,  as  the  case  may 
be,  as  effectually  as  payment  to  the  judgment-debtor. 

269.  If  the  property  be  moveable  property*  in  the  posses-  Attach- 
sion  of  the  judgment-debtor,  other  than  the  property  men-  ™®°*  °^ 
tioned  in  the  first  proviso  to  section  266,  the  attachment  shall  able  pro- 
be made  by  actual  seizure,  and  the  attaching  officer  shall  keep  possession 
the  property  in  his  own  custody  or  in  the  custody  of  one  of  ^^  J"<^g" 
his  subordinates,  and  shall  be  responsible  for  the  due  custody  debtor, 
thereof : 

Provided  that  when  the  property  seized  is  subject  to  speedy  Proviso, 
and  natural  decay  ^,  or  when  the  expense  of  keeping  it  in 
custody  will  exceed  its  value,  the  proper  officer  may  sell  it  at 
once. 

The  Local  Government  may,  from  time  to  time,  make  rules  Power  to 
for  the  maintenance  and  custody,  while  under  attachment,  of  "*'^*  ™^"' 


for  main- 


*  The  execution-creditor  cannot  en-  sought  against  persons  or  property  out- 
force  his  rights  to  the  property  men-  side  its  local  jurisdiction.  Where  the 
tioned  in  this  section  by  suit.  He  salary  of  a  public  oflBcer  is  disbursed 
must  follow  the  procedure  which  it  outside  that  jurisdiction  the  Court 
prescribes,  L.  R.,  3  I.  A.  241,  251,  cannot  therefore  attach  it  under  this 
per  Sir  B.  Peacock.  clause,  6  All.  243. 

*  See  note  4,  p.  570.  *  See  the  General  Clauses  Act,  sec. 
"  5  Bom.  198.     A  provincial  Court  a,  cl.  (J),  vol.  I.  of  this  work,  p.  488. 

of  Small  Causes  must  adopt  the  ma-  *  as  in  the  case  of  green  fruit  and 

chinery  of  sec.  223  when  execution  is  vegetables,  milk,  fish,  and  meat. 
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tenance  of  live-stock   and    other   moveable  property  ^,   and    the  officer 
Uve-Btock    attaching  property  under  this  section  shall,  notwithstanding 
the  provisions  of  the  former  part  of  this  section,  act  in  accord- 
ance with  such  rules. 

Attach-  270.  If    the    property  be   a  negotiable   instrument    not 

negotiable  deposited  in  a  court,  nor  in  the  custody  of  a  public  officer, 
instru-        the   attachment  shall  be   made   by  actual  seizure,  and  the 

instrument  shall  be  brought  into  court  and  held  subject  to  the 

further  orders  of  the  Court. 

Seizure  of  271.  No  person  executing  any  process  under  this  Code 
b^f^ng.^^  directing  or  authorising  seizure  of  moveable  property  shall 
enter  any  dwelling-house  after  sunset  and  before  sunrise,  or 
shall  break  open  any  outer  door  of  a  dwelling-house  ^.  But, 
when  any  such  person  has  duly  gained  access  to  any  dwelling- 
house,  he  may  unfasten  and  open  the  door  of  any  room  in 
which  he  has  reason  to  believe  any  such  property  to  be  ^ : 
Seizure  of  Provided  that,  if  the  room  be  in  the  actual  occupancy  of  a 
Ln^as.  woman,  who,  according  to  the  customs  of  the  country,  does 
not  appear  in  public,  the  person  executing  the  process  shall 
give  notice  to  her  that  she  is  at  liberty  to  withdraw;  and 
after  allowing  a  reasonable  time  for  such  woman  to  withdraw, 
and  giving  her  every  reasonable  facility  for  withdrawing,  he 
may  enter  such  room  for  the  purpose  of  seizing  the  property, 
using  at  the  same  time  every  precaution,  consistent  with  these 
provisions,  to  prevent  its  clandestine  removal.  j 

Attach-  272.  If  the  property  be  deposited  in,  or  be  in  the  custody  * 

ment  of 

*  See  Fort  St.  George  Gazette,  14  Courtheld  that  the  privilege  extended 
Aug.  1883,  Part  I,  p.  515.  Calcutta  also  to  an  out-house  or  any  ofiBce 
Gazette,  16  April,  1879,  Part  I,  p.  356;  annexed  to  a  dwelling-house ;  but  not 
18  July,  1883, Part  I,p. 62 1.  N.W.P.  to  a  building  standing  some  distance 
and  Oudh  Gazette,  15th  Oct.  1881,  from  the  dwelling-house,  and  not  form- 
Part;  II,  p.  1083;  17th  Nov.  1883,  ing  part  of  it.  That  a  bailiff  may 
Part  I,  p.  622.  Panj^b  notification  break  open  the  door  of  a  shop  or  go- 
No.  3858,  dated  3rd  Oct.  1877.  down,  see  3  Bom.  89. 
Central  Provinces  Gazette  i^"] "J,  Vaxi  '  5  Mad.  H.  C.  189.  As  to  the 
I  A,  p.  303.     Assam  Gazette,  6  Sep.  liability  of  a  judgment-creditor  who 

1879,  Part  I,  p.  538.     As  to  Coorg  attaches   property  not  belonging  to 
see   the   Mysore    Gazette,    26   June,    -  his  Judgment-debtor,  see  8  Bom.  H.  C, 

1880,  Part  I,  p.  167.  A.  C.  J.  177:    3  Bom.  74:   3  Ben. 
'  Even  though  the  defendant  has      A.  C,  J.  414. 

absconded  to  evade  the  execution,  8  *  i.e.  actual  custody,  7  Mad.  48. 

Bom.  H.  C,  A.  C.  J.  127,  where  the 
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of,  any  Court  or  public  officer,  the  attachment  shall  be  made  property 
by  a  notice^  to   such  Court  or  officer,  requesting  that  such  jn^^ 
property,   and    any   interest   or   dividend  becoming  payable  <"■  ^^^ 
thereon,  may  be  held  subject  to  the  further  orders  of  the  Court  ment 
from  which  the  notice  issues  ^  :  oflBcer. 

Provided  that,  if  such  property  is  deposited  in,  or  is  in  the  Proviso, 
custody^  of,  a  Court,  any  question  of  title  or  priority  arising 
between  the  decree-holder  and  any  other  person,  not  being  the 
judgment-debtor,  claiming  to  be  interested  in  such  property 
by  virtue  of  any  assignment,  attachment,  or  otherwise,  shall 
be  determined  by  such  Court  *. 

273.  If  the  property  be  a  decree  for  money  passed  by  the  Attach- 
Com't  which  passed  the  decree  sought  to  be  executed,  the  ^^^^  ^ 

i  "="  '   ^        decree  for 

attachment  shall  be  made  by  an  order  of  the  Court  directing  money, 
the  proceeds  of  the  former  decree  to  be  applied  in  satisfaction 
of  the  latter  decree  ^. 

If  the  property  be  a  decree  for  money  passed  by  any  other 
Court,  the  attachment  shall  be  made  by  a  notice  in  writing  to 
such  Court  under  the  hand  of  the  Judge  of  the  Court  which 
passed  the  decree  sought  to  be  executed,  requesting  the 
former  Court  to  stay  the  execution  of  its  decree  until  such 
notice  is  cancelled  by  the  Court  from  which  it  was  sent.  The 
Court  receiving  such  notice  shall  stay  execution  accordingly, 
unless  and  until 

(a)  the  Court  which  passed  the  decree  sought  to  be  executed 
cancels  the  notice,  or 

(i)  the  holder  of  the  decree  sought  to  be  executed  applies 
to  the  Court  receiving  such  notice  to  execute  its  own  decree. 

On  receiving  such  application,  the  Court  shall  proceed  to 
execute  the  decree  and  apply  the  proceeds  in  satisfaction  of  the 
decree  sought  to  be  executed. 

In  the  case  of  all  other  decrees  ^  the  attachment  shall  be  Attach- 


ment of 


*  See  form,  Sched.  IV.  no.  142.  has  no    such  jurisdiction,    13   Suth. 
"  Suggested  by  the  English  stop-  Civ.  R.  301,  col.  3. 

order.  '  Attachment  under  this  section  of 

'  i.  e.  actual  custody,  7  Mad.  48.  a  money-decree  cannot  lead  to  its 

*  and  not  by  the  Court  which  made  sale,  a  All.  290 :  6  Mad.  418.   Secus, 
the  order  of  attachment,  7  Cal.  555.  apparently,  in  the  Lower  Provinco, 
When  the  property  attached  is  de-  7  Ben.  31S:  6  Cal.  213,  243. 
posited  with  the  Collector,  the  Court  *  2  All.  290. 
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other 
decrees. 


Decree- 
holders  to 
give  infor- 
mation. 

Attach- 
ment of 
inunove- 
able  pro- 
perty. 


Order  to 
withdraw 
attachment 
after  satis- 
faction of 
decree. 


Private 
alienation 


made  by  a  notice  in  writing,  under  the  hand  of  the  Judge  of 
the  Court  which  passed  the  decree  sought  to  be  executed,  to 
the  holder  of  the  decree  sought  to  be  attached,  prohibiting  him 
from  transferring  or  charging  the  same  in  any  way;  and, 
when  such  decree  has  been  passed  by  any  other  Court,  also  by 
sending  to  such  Court  a  like  notice  in  writing  to  abstain  from 
executing  the  decree  sought  to  be  attached  until  such  notice  is 
cancelled  by  the  Court  from  which  it  was  sent.  Every  Court 
receiving  such  notice  shall  give  effect  to  the  same  until  it  is  so 
cancelled. 

The  holder  of  any  decree  attached  imder  this  section  shall 
be  boimd  to  give  the  Court  executing  the  same  such  informa- 
tion and  aid  as  may  reasonably  be  required. 

274.  If  the  property  be  immoveable^,  the  attachment  shall 
be  made  by  an  order ^  prohibiting  the  judgment-debtor  from 
transferring  or  charging  the  property  in  any  way,  and  all 
persons  from  receiving  the  same  from  him  by  purchase,  gift, 
or  otherwise. 

The  order  shall  be  proclaimed  at  some  place  on  or  adjacent 
to  such  property  by  beat  of  drum  or  other  customary  mode, 
and  a  copy  of  the  order  shall  be  fixed  up  in  a  conspicuous  part 
of  the  property  and  of  the  court-house^. 

When  the  property  is  land  paying  revenue  to  Government, 
a  copy  of  the  order  shall  also  be  fixed  up  in  the  office  of  the 
Collector  of  the  District  in  which  the  land  is  situate. 

275.  If  the  amount  decreed  with  costs  and  all  charges  and 
expenses  resulting  from  the  attachment  of  any  property  be 
paid  into  court,  or  if  satisfaction  of  the  decree  be  otherwise 
made  through  the  Court,  or  if  the  decree  is  set  aside  or 
reversed,  an  order  shall  be  issued,  on  the  application  of  any 
person  interested  in  the  property,  for  the  withdrawal  of  the 
attachment. 

276.  When  an  attachment  has  been  made  by  actual  seizure 


*  This  does  not  include  a  debt 
secured  by  mortgage-lien  on  immove- 
able property,  12  Cal.  546.  But  see 
9  Cal.  511. 

'  See  form,  Sched.  TV.  no.  141. 

*  As  to  irregularity  in  proclaiming 
sales,  see  4  All.  300,  dissenting  from 


7  Cal.  34.  The  omission  to  beat  a 
drum  is  a  material  irregularity,  10 
Bom.  504.  That  objections  as  to  the 
absence  of  formalities  cannot  be  taken 
for  the  first  time  before  the  Judicial 
Committee,  see  6  Cal.  129. 
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or  by  written  order  duly  intimated  and  made  known  in  of  property 
manner  aforesaid  ^,  any  private  alienation  ^  of  the  property  tachment. 
attached,  whether  by  sale,  gift,  mortgage,  or  otherwise,  and 
any  payment  of  the  debt  or  dividend,  or  a  delivery  of  the 
share,  to  the  judgment-debtor  during  the  continuance  of  the 
attachment]^,  shall  be  void  as  against  all  claims  enforceable 
under  the  attachment  *. 

277.  If  the  property  attached  is  coin  or  currency-notes,  the  Conrt  may 
Court  may,  at  any  time  during  the  continuance  of  the  attach-  gtc^t-*'"^'^ 
ment,  direct^  that  such  coin  or  notes,  or  a  part  thereof  sufficient  tached  to 
to  satisfy  the  decree,  be  paid  over  to  the  party  entitled  under  to  party 
the  decree  to  receive  the  same.  entitled. 

278.  If  any  claim  be  preferred  to,  or  any  objection  be  Investiga- 

made  to  the  attachment  of,  any  property  attached  in  execution  daims  to 

of  a  decree^,  on  the  ground  that  such  property  is  not  liable  to  *°<i  objec- 

such  attachment,  the  Court  shall  proceed  to  investigate  the  tachment 

claim  or  objection'^  with  the  like  power  as  regards  the  examin-  of.a"ached 
.  .  .  property. 

ation  of  the  claimant  or  objector,  and  in  all  other  respects,  as 
if  he  was  a  party  to  the  suit  ^  : 

Provided  that  no  such  investigation  shall  be  made  where 
the  Court  considers  that  the  claim  or  objection  was  designedly 
or  unnecessarily  delayed. 

If  the  property  to  which  the  claim  or  objection  applies  Postpone- 
has    been  advertised  for  sale,  the  Court  ordering  the  sale^^ig 

'  I  Ben.  S.  N.  xx,  followed  in  2  alienation,  must  be  strictly  construed. 

All.  58.  While  it  gives  an  especial  right  to 

^  4  All.  219.    A  renewal  of  a  mort-  judgment-creditors    as   distinguished 

gage  existing  on  the  propei-ty  prior  to  from  simple  creditors,  it  is  an  essential 

the  attachment  is  not  an  '  alienation '  condition  precedent  to  the  exercise  of 

within  the  meaning  of  this  section,  that  right  that  there  should  be  a  sale 

except    HO    far   as    it    enhances    the  in  execution  and  that  its  result  should 

charge,  4  Mad.  41 7.     And  a  transfer  appear  in  assets  realised  thereby,  7 

effected   by  a  vesting   order   of  the  All.  702. 

Court  under  the  Indian  Insolvent  Act  '  See  form  of  order,  Sched.  IV.  no. 

(11  &  12  Vic.  c.  21),  8.  7,  is  not  a  143. 

*  private  alienation,'  but  rather  one  by  •  otherwise   than   under   sec.  268, 

operation  of  law,  i  N,  W.  P.  172,  188.  see  4  Bom.  323. 

'  12  Ben.  411.  ''5  Suth.  Mis.  28,  col.  i  :  8  Suth. 

*  2  Ben.  F.  B.  R.  49  (affirmed  by  Civ.  R.  26. 

the  Judicial  Committee,  10  Ben.  134) :  "  2   Ben.  F.  B.  91.    See  form  of 

6  All.  33:  7  Cal.  118.    This  section,  notice    to    the    attaching    creditor, 

being  a  restriction  of  private  rights  of  Sched.  IV.  no.  144. 
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may  postpone  it  pending  the  investigation  of  the  claim  or 
objection  ^. 

279.  The  claimant  or  objector  must  adduce  evidence  to 
show  that  at  the  date  of  the  attachment  he  had  some  interest 
in,  or  was  possessed  ^  of,  the  property  attached. 

280.  If  upon  the  said  investigation  the  Court  is  satisfied 
that,  for  the  reason  stated  in  the  claim  or  objection,  such 
property  was  not,  when  attached,  in  the  possession  of  the 
judgment-debtor  or  of  some  person  in  trust  for  him,  or  in  the 
occupancy  of  a  tenant  or  other  person  paying  rent  to  him, 
or  that,  being  in  the  possession  of  the  judgment-debtor  at 
such  time,  it  was  so  in  his  possession,  not  on  his  own  account 
or  as  his  own  property,  but  on  account  of  or  in  trust  for 
some  other  person,  or  partly  on  his  own  account  and  partly 
on  account  of  some  other  person,  the  Court  shall  pass  an 
order  for  releasing  the  property,  wholly  or  to  such  extent 
as  it  thinks  fit,  from  attachment^.  I 

281.  If  the  Court  is  satisfied  that  the  property  was,  at 
the  time  it  was  attached,  in  possession  of  the  judgment- 
debtor  as  his  own  property  and  not  on  account  of  any  other 
person,  or  was  in  the  possession  of  some  other  person  in  trust 
for  him,  or  in  the  occupancy  of  a  tenant  or  other  person 
paying  rent  to  him,  the  Court  shall  disallow  the  claim  *. 

282.  If  the  Court  is  satisfied  that  the  property  is  subject 
to  a  mortgage  or  lien  in  favour  of  some  person  not  in  pos- 
session, and  thinks  fit  to  continue  the  attachment,  it  may  do 
so,  subject  to  such  mortgage  or  lien  ^. 

283.  The  party  against  whom  an  order  under  section 
280,  281,  or  282  is  passed  may  institute  a  suit  to  establish 
the  right  which  he  claims  to  the  propei-ty  in  dispute  ^,  but, 
subject  to  the  result  of  such  suit,  i£  any,  the  order  shall  be 
conclusive  *.  I 

1  12  Cal.696  :  II  Bom.  118  :  9  All.       Act,  Sched.  II.  art.  11. 


232. 

*  on  his  own  account,  and  not,  e.  g., 
as  a  trustee  for,  or  tenant  of,  the  judg- 
ment-debtor. 

^  As  to  suits  by  persons  against 
whom  orders  are  passed  under  sec. 
280,  281,  or  282,  see  the  Limitation 


*  4  All.  190.  I 
»  9  Cal.  888  :  11  Cal.  673 :  10  Bom. 

659.  A  suit  under  sec.  283  does  not 
lie  in  a  provincial  Court  of  Small 
Causes,  Act  IX  of  1887,  Sched.  II. 

•  9  Bom.  35  :   I  All.  381  :  4  Mad; 
131. 


CHAPTEE  XIX.      EXECUTION   OF   DECEEES.  577 

284.  Any  Court  may^  order  that  any  property  which  has  Power 
been  attached  2,  or  such  portion  thereof  as  may  seem  necessary  ^j*^^^®^ 
to  satisfy  the  decree,  shall  be  sold,  and  that  the  proceeds  proceeds 
of  such  sale,  or  a  sufficient  portion  thereof,  shall  be  paid  to  ^^  p^r»on 
the  party  entitled  under  the  decree  to  receive  the  same.  entitled. 

285.  Where  property  not  in  the  custody  ^  of  any  Court  Property 
has  been  attached  in  execution  of  decrees  of   more  Courts  exmition'^ 
than  one  *,   the   Court  which  shall    receive  or   realise    such  of  decrees 

or  86V6I*&1 

property  and   shall   determine   any  claim   thereto,   and  any  courts, 
objection  to  the  attachment  thereof,  shall  be  the   Court  of 
highest   grade,   or,   where  there   is    no   difference   in   grade 
between   such   Courts,   the    Court    under  whose   decree   the 
property  was  first  attached  ^. 

G. — Of  Sale  and  Delivery  of  Property, 
(a)  General  Rides. 

286.  Sales   in   execution   of    decrees   shall   be   conducted  Sales  by 
by  an  officer  of  the  Court  or  by  any  other  person  whom  ducted  and 
the  Court  may  appoint  ^,  and,  except  as  provided  in  section  ^^^  made. 
296,  shall  be  made  by  public  auction'^  in  manner  hereinafter 
mentioned. 

287-  When  any  property  is  oi-dered  to  be  sold  by  public  Proclama- 
auction   in  execution  of  a  decree,  the  Court  shall  cause  a  ^°]^^  ^y 
proclamation  of  the  intended  sale  to  be  made  in  the  language  public  auc- 
of  such   Court ^.     Such  proclamation  shall  state  the  time** 

'  4  Bom.  522,  523:    2  All.    752:  7  Mad.  48,  49,  following  3  All.  356. 

3  All.  504.     He  may  also  apply  for  a  The  doubt  was  raised  in  7  Cal.  413. 

review  of  the  order,  7  Suth.  Civ.  R.  *  12  Suth.  Civ.  E.  238;  where  the 

79,  col.  2.     But  see  3  Mad.  H.  C.  220.  Court  held  that  the  words  '  whom  the 

This  section  is  not  an  exception    to  Court  may  appoint'  applied   to  the 

'**'•  545.  6  Mad.  98.  '  officer'  as  well  as  the  '  other  person.' 

'  That  a  regularly  perfected  attach-  '  As  to  sham  bidders  at  such  auc- 

ment  is  an  essential'preliminary  to  tions  see  the  Penal  Code,  s.  228,  supra, 

sales  in  execution  of  simple  decrees  for  vol.  I,  p.  183,  and  9  Moo.  I.  A.  324. 

money,  see  5  All.  91,  per  Straight  J.  "It  cannot  refuse  to  sell  on   tlie 

See  12  Cal.  322.  ground  that  a  stranger  impeaches  the 

^  i.e.  actual  custody,  7  Mad.  48.  decree  as   having  been  fraudulently 

*  and  such  attachments  are  existing  obtained,  8  Bom.  533.  He  should 
at  the  same  time,  6  All.  255,  258.  sue  for  an  injunction. 

•  6  Mad.  357:  4  All.  361  :  12  Cal.  »  The  sale  should  not  beon  a  holiday 
3.^8.  This  section  applies  to  immove-  or  when  the  Courts  are  closed,  3  Suth. 
able,  as  well  as  to  moveable  property.  Misc.  24. 

VOL.  II.  P  p 
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and  place  of  sale  ^,  and  shall  specify  as  fairly  and  accurately 
as  possible — 

(a)  the  property  to  be  sold  ; 

[b)  the  revenue  assessed  upon  the  estate  or  part  of  the 
estate^,  when  the  property  to  be  sold  is  an  interest  in  an 
estate  ^  or  a  part  of  an  estate  paying  revenue  to  Government  ^ ; 

((?)  any  incumbrance  to  which  the  property  is  liable  * ; 

(d)  the  amount  for  the  recovery  of  which  the  sale  is 
ordered,  and 

(e)  every  other  thing  which  the  Court  considers  material 
for  the  purchaser  to  know  in  order  to  judge  of  the  nature 
and  value  of  the  property  ^. 

For  the  purpose  of  ascertaining  the  matters  so  to  be 
specified,  the  Court  may  summon  any  person  whom  it  thinks 
necessary,  and  examine  him  in  respect  to  any  such  matters, 
and  require  him  to  produce  any  document  in  his  possession 
or  power  relating  thereto  ^. 

The  High  Court  shall,  as  soon  as  may  be  after  this  Code 
comes  into  force,  make  rules  for  the  guidance  of  the  Courts  in 
exercise  of  their  duties  under  this  section.  The  High  Court 
may,  from  time  to  time,  alter  any  rules  so  made.  All  such 
rules  shall  be  published  in  the  local  ofiicial  Gazette  and  shall 
thereupon  have  the  force  of  law  ^.  As  regards  his  own  Court 
and  the  Court  of  Small  Causes  at  Rangoon,  the  Recorder 


^  so  as  to  give  due  notice  to  in- 
tending purchasers,  1 2  Suth.  488. 

'  i.e.  aliquot  part  of  an  estate,  1 1 
Ben.  56. 

»  9  Cal.  656. 

*  The  amount  of  the  incumbrance 
■till  outstanding  should  be  speciiied, 
7  Cal.  34,  41-42.  He  that  causes  the 
property  of  his  judgment-debtor  to  be 
sold  in  execution  cannot  afterwards 
set  up  any  claim  of  his  own  against 
that  property  unless  he  shows  that 
the  purchaser  bought  with  notice  of 
his  claim,  10  Cal.  611,  following  3 
Ben.  A.  C.  J.  407  :  24  Suth.  Civ.  K. 
263,  and  I  Bom.  314. 

*  If,  therefore,  the  property  of  which 
sale  is  sought  is  a  debt,  and  the  Court 
receives  notice  from  the  alleged  debtor 
that  no  such  debt  exists,  the  Court 


should  satisfy  itself  of  the  existence,  or 
otherwise,  of  the  debt,  and  if  it  comeB 
to  the  conclusion  that  the  debt  does 
not  exist,  should  abstain  from  proceed- 
ing to  sale,  4  Bom.  326. 

For  a  form  of  warrant  of  sale  undef 
this  section  see  sched.  IV,  no.  145. 

®  As  to  the  issue  of  a  new  pro- 
clamation where  portion  of  the  pro- 
perty is  released  from  attachment,  see 
3  Cal.  544  ;  anywhere  the  sale  is  post- 
poned, see  sec.  291  infra. 

'  See  Bombay  Government  Gnzett«, 
8  Feb.  18S3,  Parti,  p.  119:  N.  W.P. 
and  Oudh  Gazette, 16  April  1 881,  Part 
II,  p.  365  ;  ibid.  1 2th  Nov.  1881,  Part 
II,  p.  1143  ;  24  Feb.  1883,  Part  II,  j. 
158  :  Assam  Gazette,  22  March  1875, 
Part  I,  p.  208. 
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of  Rangoon  shall  be  deemed  to  be  a  '  High  Court '  within  the  ' 
meaning  of  this  paragraph. 

Nothing  in  this  section  shall  apply  to  cases  in  which  the 
execution  of  the  decree  has  been  transfen-ed  to  the  Collector. 

288.  No  Judge  or  other  public  officer  shall  be  answerable  Indemnity 
for  any  error,  misstatement  or  omission  in  any  proclamation  g^^.  "  ^^' 
under  section  287,  unless  the  same  has  been   committed  or 

made  dishonestly. 

289.  The   proclamation   shall  be   made,  in  manner  pre-  Mode  of 
scribed   by  section   274,   on  the  spot  where  the  property  is  ^^jama- 
attached  ^,  and  a  copy  thereof  shall  then  ^  be  fixed  up  in  the  tion. 
court-house  and,  in  the  case  of  land  paying  revenue  to  Govern- 
ment, also  in  the  Collector's  office. 

If  the  Court  so  direct,  such  proclamation  shall  also  be 
published  in  the  local  official  Gazette  and  in  some  local 
newspaper,  and  the  costs  of  such  publication  shall  be  deemed 
to  be  costs  of  the  sale. 

290.  Except   in  the   case  of  property  mentioned  in  the  Time  of 
proviso  to   section   269,  no   sale  under   this   chapter   shall,  ^  ®' 
without  the  consent  ^  in  writing  of  the  judgment-debtor,  take 

place  until  after  the  expiration  of  at  least  thirty  days  in 
the  case  of  immoveable  property,  and  of  at  least  fifteen  days 
in  the  case  of  moveable  property,  calculated  from  the  date 
on  which  the  copy  of  the  proclamation  has  been  fixed  up 
in  the  court-house  of  the  Judge  ordering  the  sale  *. 

291.  The  Court  may  in  its  discretion  adjourn  any  sale  Power  to 
under  this  chapter  (other  than  a  sale  by  the  Collector)  to  a  gj""™ 
specified  day  and  hour,  and  the  officer  conducting  any  such 

sale  may  in  his  discretion  adjourn  the  sale,  recording  his 
reasons  for  such  adjournment :  provided  that  when  the  sale 
is  made  in,  or  within  the  precincts  of,  the  court-house,  no  such 
adjournment  shall  be  made  without  the  leave  of  the  Court  *. 

'  When  distinct  properties  are  pro-  *  An    infringement    of    this    rule 

claimed  for  sale  in  one  execution,  a  vitiates  the  sale,  7  All.  389  ;  and  see 

copy  of  the  order  must  be  fixed  up  on  5  Cal.  878,  where  an  order  confirming 

each  property,  11  Cal.  76.  a  premature  sale  was  set  aside  under 

'  As  to  the  former  law,  see  4  All.  sec.  623. 

301.  '  The  applicant  for  an  adjournment 

'  5  Cal.  259.  ought  to  show,  (i)  that  serious  injury 

P  p  3 
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Whenever  a  sale  is  adjourned  under  this  section  for  a  long-er 
period  than  seven  days,  a  fresh  proclamation  under  section 
289  shall  be  made,  unless  the  judgment-debtor  consents  to 
waive  it.  Every  such  sale  shall  be  stopped  if,  before  the 
lot  is  knocked  down,  the  debt  and  costs  (including  the  costs 
of  the  sale)  are  tendered  to  such  officer,  or  proof  is  given  to 
his  satisfaction  that  the  amount  of  such  debt  and  costs  has 
been  paid  into  the  Coui*t  that  ordered  the  sale. 

292.  No  officer  ^  having  any  duty  to  perform  in  connection 
with  any  sale  under  this  chapter  shall  either  directly  or  in- 
directly bid  for,  acquire  or  attempt  to  acquire,  any  interest  in 
any  property  sold  at  such  sale. 

293.  The  deficiency  of  price  (if  any)  which  may  happen 
on  a  re-sale  under  this  Code^  by  reason  of  the  purchaser's 
default^,  and  all  expenses  attending  such  re-sale,  shall  be 
certified  to  the  Court  by  the  officer  holding  the  sale, 

and  shall,  at  the  instance  of  either  the  judgment-creditor  or 
the  judgment-debtor,  be  recoverable  from  the  defaulter  *  under 
the  rules  contained  in  this  chapter  for  the  execution  of  a 
decree  for  money  ^. 

294.  No  holder  of  a  decree  in  execution  of  which  property 
is  sold  shall,  without  the  express  permission  of  the  Court,  bid 
for  or  purchase  the  property  *. 

When  a  decree-holder  purchases  with  such  permission,  the 
purchase-money  and  the  amount  due  on  the  decree  may,  if 


will  be  caused  to  him  in  case  it  is  not 
granted,  and  (2)  that  he  has  applied 
for  it  promptly,  see  10  Moo.  I.  A. 
327,  and  5  Mad.  H.  C.  410. 

^  This  does  not  include  the  pleaders 
of  the  parties  to  the  suit,  10  Mad.  1 1 1 ; 
but  see  N.  W.  P.  46. 

'  See  infra,  sees.  297,  306,  308,  and 
7  Cal.  337. 

^  A  purchaser  at  a  court-sale  who 
fails  to  pay  the  deposit  required  by 
Bee.  306  is  a  defaulting  purchaser  with- 
in the  meaning  of  sec.  293,  5  Bom. 

575- 

*  but  not  from  his  agent,  20  Suth. 
Civ.  R.  80. 

*  The  defaulter  is  not  bound  to  pay 


interest  on  the  amount  of  the  defi- 
ciency and  expenses,  9  Suth.  Civ.  E. 

500. 

*  5  Cal.  308.  When  such  permis- 
sion is  given  the  decree-holder  is  bound 
to  exercise  the  most  scrupulous  fairness 
in  purchasing  the  property ;  and  if  he 
or  his  agent  dissuades  others  from 
purchasing  at  the  sale,  that  of  itself  is 
a  sufficient  ground  why  the  purchase 
should  be  set  aside,  7  Cal.  347.  No 
appeal  lies  from  an  order  refusing 
permission,  13  Cal.  174.  When  the 
decree-holder  buys  without  pennission 
the  sale  is  not  ipso  facto  void  ;  but 
stands  until  set  aside  under  s.  294, 
para.  3. 
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he  so  desires,  be  set-off  against  one  another  ^,  and  the  Court  chase, 
executing  the  decree  shall  enter  up  satisfaction  of  the  decree  decree  may 
in  whole  or  in  part  accordingly.  be  taken 

When  a  decree-holder  purchases,  by  himself  or  through  ment. 
another  person,  without  such  permission,  the  Court  may,  if 
it  thinks  fit,  on  the  application  of  the  judgment-debtor  or 
any  other  person  interested  in  the  sale,  by  order  ^  set  aside 
the  sale^;  and  the  costs  of  such  application  and  order,  and 
any  deficiency  of  price  which  may  happen  on  the  re-sale, 
and  all  expenses  attending  it,  shall  be  paid  by  the  decree- 
holder  *. 

295.  Whenever  assets  "  are  realised  ®  by  sale  or  otherwise ''  Proceeds 
in  execution  of  a  decree,  or  more  persons  than  one  ^  have,  tion-sale 
prior  to  the  realisation,  applied  to  the  Court  by  which  such  *^,b®  *^'" 

iiiP  -PI  P  •         vided  rate- 

assets  are  held  for  execution  of  decrees  for  money  ^  agamst  ablyamong 

the  same  judgment-debtor^", 


•  Where  there  are  competing  decree- 
holders  who  have  applied  for  execution 
of  their  decrees,  sec.  294  must  be  taken 
as  subject  to  sec.  295.  So  that  the 
decree-holder  who  has  been  permitted 
under  the  former  section  to  purchase 
in  execution  of  his  own  decree  must 
share  the  proceeds  rateably  with  his 
competitors  and  will  not  be  allowed 
to  set-off  the  purchase-money  against 
the  amount  due  on  his  decree,  6  Bom. 
570,  5  Mad.  123. 

'  Such  orders  are  appealable,  sec. 
588,  cl.  (16),  within  30  days  from  the 
date  of  sale.  Act  XV  of  1877,  sched, 
II,  art.  166. 

'  the  judgment-debtor  or  other 
person  interested  must  show  that  he 
has  sustained  some  substantial  injury 
arising  from  the  irregularity,  1 1  Cal. 
731-  The  purchase  is  not  void  ab 
initio,  but  only  voidable  on  the  appli- 
cation of  the  judgment-debtor  etc., 
1 1  Bom.  590. 

*  See  10  Cal.  759,  where  the  decree- 
holder  without  permission  bid  and 
bought  lendml.  The  judgment-debtor 
cannot  sue  to  set  aside  the  sale,  see 
sec.  344  and  5  Mad.  217. 

'  10  Mad.  61.  This  includes  money 
paid  into  court  by  sale  or  otherwise 


and   have  not  obtained   satis-  ^^idera 

in  execution  of  a  decree,  6  Bom.  16, 
but  not  money  paid  by  a  judgment- 
debtor  under  arrest,  in  satisfaction  of 
the  decree  against  him,  6  Bom.  588. 

•  from  the  property  of  the  judgment 
debtor,  6  Bom.  588. 

^  i.e.  by  other  process  of  execution 
provided  for  by  the  Code,  13  Cal.  225. 

•  i.  e.  more  decree-holders  than  one 
of  the  same  Court.  The  words  *  more 
persons  than  one '  do  not  include  out- 
siders or  decree-holders  of  other  Courts, 
except  perhaps  those  appearing  on 
certificates  under  the  provisions  of 
chap.  XIX,  5  Bom.  201. 

•  This  includes  a  decree  for  mesne 
profits,  5  Mad.  1 24,  a  mortgage-decree 
directing  the  mortgage-money  to  be 
realised  from  the  mortgaged  property 
and  from  the  mortgagor  personally, 
and  indeed  every  other  decree  by 
virtue  of  which  money  is  payable, 
II  Cal.  718. 

'"  i.e.  the  judgment-debtor  or  the 
judgment-debtors,  whose  property  haa 
been  sold  in  execution  of  the  decree, 
9  Cal.  923.  If  there  is  one  decree 
against  A,  and  another  decree  against 
A  and  B,  and  the  decree-holders  in 
each  case  apply  for  execution  against 
A,  but  execution   in  taken  ont  and 
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faction  thereof,  tlie  assets,  after  deducting  the  costs  of  the 
realisation,  shall  be  divided  rateably  among  all  such  persons  ^ : 

Provided  as  follows  : — 

(a)  when  any  property  is  sold  subject  to  a  mortgage  or 
charge^,  the  mortgagee  or  incumbrancer  shall  not  as  such  be 
entitled  to  share  in  any  surplus  arising  from  such  sale : 

(i)  when  any  property  liable  to  be  sold  in  execution  of  a 
decree  is  subject  to  a  mortgage  or  charge,  the  Court  may, 
with  the  assent  of  the  mortgagee  or  incumbrancer,  order 
that  the  property  be  sold  free  from  the  mortgage  or  charge, 
giving  to  the  mortgagee  or  incumbrancer  the  same  right 
against  the  proceeds  of  the  sale  as  he  had  against  the  pro- 
perty sold  ^ : 

(c)  when  immoveable  property  is   sold   in  execution  of  a 
decree  ordering  its  sale  for  the  discharge  of  an  incumbrance 
thereon,  the  proceeds  of  sale  shall  be  applied — 
Jirsf,  in  defraying  the  expenses  of  the  sale  ; 

secondly,  in  discharging  the  interest  and  principal-money 
due  on  the  incimabrance ; 

iMrdly,  in  discharging  the  interest  and  principal-moneys 
due  on  subsequent  incumbrances  *  (if  any) ;  and 

fourthly,  rateably  among  the  holders^  of  decrees  for  money 
against  the  judgment-debtor  ^,  who  have,  prior  to  the  sale 
of  the  said  property,  applied  to  the  Court  which  made  the 
decree  ordering  such  sale  for  execution  of  such  decrees  and 
have  not  obtained  satisfaction  thereof. 

If  all  or  any  of  such  assets  be  paid  to  a  person  not  entitled 


assets  realised  in  one  case  only,  the 
decree-holders  under  each  decree  would 
under  this  section  be  entitled  to  a 
rateable  share  of  the  assets,  9  Cal. 
920. 

^  4  Bom.  472;  1 2  Cal.  294,  321.  This 
section  and  sec.  266,  clause  (c)  and 
explanation  (a)  must  be  read  together. 
An  ordinary  judgment-creditor  is  not, 
therefore,  entitled  to  a  rateable  pro- 
portion of  the  assets  realised  by  the 
sale  of  a  house  belonging  to  and  occu- 
pied by  an  agriculturist,  under  a  decree 
obtained  by  another  creditor  for  rent 
due  to  him  in  respect  of  such  house,  4 
Bom.  429. 


*  i.e.  sold  with  express  notice  of  a 
mortgage  or  charge,  14  Suth.  Civ.  K. 
209:  21  ibid.  43  :  5  Bom.  477. 

*  10  Cal.  567,  where  no  such  order 
was  made.  Orders  under  sec.  295  may 
be  revised  under  sec.  622,  4  Mad.  383. 

*  according  to  their  priority,  7  All. 

378.  381. 

^  i.e.  bond fide\\.diAer%,  11  Cal.  42. 
Where  the  Court  cannot  satisfy  itself 
as  to  the  hona  fides  of  the  claim,  it 
should  exclude  the  claimant  from  the 
distribution  of  assets. 

*  whose  immoveable  property  has 
been  sold  in  execution  of  a  decree, 
9  Cal.  922. 
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to  receive  the  same,  any  person  so  entitled   may  sue   such 
person  to  compel  him  to  refund  the  assets  ^. 

Nothing  in  this  section  affects  any  right  of  the  Govern- 
ment 2. 

{b)  Rules  as  to  Moveable  Vroperty  ^. 

296.  If  the  property  to  be  sold  be  a  negotiable  instrument  Rnlea  as 
or  a  share  in  any  public  Company  or  Corporation,  the  Court  *biTm*' 
may*,  instead  of  directing  the  sale  to  be  made  by  public  struments 
auction,   authorise    the   sale    of    such    instrument    or    share  f^  pub^^* 
through  a  broker  at  the  market-rate  of  the  day.  Companies. 

297.  In  the  case  of  other  moveable  property^,  the  price  of  Payment 
each  lot  shall  be  paid  for  at  the  time  of  sale,  or  as  soon  ^^  ^'^^ 
after  as  the  officer  holding  the  sale  directs^,  and,  in  default  property 
of  payment,  the  property  shall  forthwith  be  again  put  up  ^^ 

and  soW. 

On  payment  of  the  purchase-money,  the  officer  holding  the 
sale  shall  grant  a  receipt  for  the  same,  and  the  sale  shall 
become  absolute. 

298.  No  irregularity  in  publishing  or  conducting  the  sale  Irregnlar- 
of  moveable  property  shall  vitiate  the  sale;  but  any  person  ^*.y.°°***^ 
sustaining  any  injury  by  reason  of  such  irregularity  at  the  of  move- 
hand  of  any  other  person  may  institute  a  suit  against  him  perty'''^ 
for  compensation,  or  (if  such  other  person  be  the  purchaser)  Person 
for  the  recovery  of  the  specific  property  and  for  compensation  J^j^"  gy^. 
in  default  of  such  recovery  ^. 

299.  When  the  property  sold  is  a  negotiable  instrument  Delivery 

of  move- 

'  9  Snth.  Civ.  R.  515.    Such  a  suit  creditor  does  not  warrant  the  title,  and 

cannot  bebrought  in  a  provincial  Court  as  in  the  case  of  a  sale  in  England  by 

of  Small  Causes,  Act  IX  of  1887.  the  sheriff  of  goods  seized  under  a  ji. 

*  And  the  rule  of  procedure  con-  fa.  the  buyers  buy  at  their  own  peril, 

tained  in  it  does  not  interfere  with  the  2  Bom.  264. 

substantive  rights  of  the  parties,  10  *  if  it  thinks  fit,  8  Snth.  Civ.  B. 

Cal.  576,  415. 

'  Tliere  is  no  provision  (like  sec.  313  *  See    the    General   Clauses   Act, 

as  to  immoveable  property)  that  the  supra,  vol.  I.  p.  488. 

purchaser  at  an  execution -sale  of  move-  *  4  N.  W.  P.  37. 

ablea  may   have   the   sale  set    aside  ^  In  case   of  a  deficiency  on    the 

on  the  ground  that  the  person  whose  resale,  see  sec.  293. 

property  purported  to  be  sold  had  no  '  6  N.  W.  P.  252,  following  9Suth. 

saleable  interest  in  it.   The  execution-  Civ.  R.  1 18. 
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or  other  moveable  property,  of  which  actual  seizure  has  been 
made,  the  property  shall  be  delivered  to  the  purchaser. 

300.  When  the  property  sold  is  any  moveable  property 
to  which  the  judgment-debtor  is  entitled  subject  to  the  posses- 
sion of  some  other  person,  the  delivery  thereof  to  the  purchaser 
shall  be  made  by  giving  notice^  to  the  person  in  possession 
prohibiting  him  from  delivering  possession  of  the  property  to 
any  person  except  the  purchaser. 

Delivery         301.  When  the  propei-ty  sold  is  a  debt  not  secured  by  a 

of  debts      negotiable  instrument,  or  is  a  share  in  any  public  Company, 

shares  in     the  delivery  thereof  shall  be  made  by  a  written  order  of  the 

Companies.  Qq^j^  prohibiting  the  creditor  from  receiving  the  debt  or  any 

interest  thereon,  and  the  debtor  from  making  pajTnent  thereof 

to  any  person  except  the  purchaser^,  or  prohibiting  the  person 

in  whose  name  the  share  may  be  standing  from  making  any 

transfer  of  the  share  to  any  person  except  the  purchaser,  or 

receiving  payment  of  any  dividend  or  interest  thereon,  and 

the  manager,  secretary  or  other  proper  officer  of  the  Company 

from   permitting   any   such    transfer    or   making   any    such 

payment  to  any  person  except  the  purchaser^. 


302.  If  the  endorsement  or  conveyance  of  the  party  in 
whose  name  a  negotiable  instrument  or  a  share  in  any  public 


Transfer 
of  negoti- 
able in- 
struments   Company  is  standing  is  required  to  transfer  such  instrimient 

"^'  or  share,   the   Judge   may  endorse   the   instiniment   or   the 

certificate  of  the  share,  or  may  execute  such  other  document 

as  may  be  necessary. 

The  endorsement  or  execution  shall  be  in  the  following 
form  or  to  the  like  effect : — '  A.  B.,  by  C.  D.,  Judge  of  the 
Court  of  {or  as  the  case  may  he) ;  in  a  suit  by  E.  F.  against 
A.B.' 

Until  the  transfer  of  such  insti-ument  or  share,  the  Court 
may,  by  order,  appoint  some  person  to  receive  any  interest 
or  dividend  due  thereon,  and  to  sign  a  receipt  for  the  same; 
and  any  endorsement  made,  or  document  executed,  or  receipt 
signed,  as  aforesaid,  shall  be  as  valid  and  effectual  for  all 


*  See  form,  ached.  IV,  no.  146.  '  See  form,  sched.  IV,  no. 

'  See  form,  sched.  IV,  no.  148. 
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purposes  as  i£  the  same  had  been  made  or  executed  or  signed 
by  the  party  himself. 

303.  In  the  ease  of  any  moveable  property  not  herein-  Vesting 
before  provided  for,  the  Court  may  make  an  order  vesting  °'"'^®'"  1° 
such  property  in  the  purchaser  or  as  he  may  direct ;  and  such  other  pro- 
property  shall  vest  accordingly.  perty. 

(c)  Ruies  as  to  Immoveable  Properttf. 

304.  Sales  of  immoveable  property  ^  in  execution  of  a  decree  What 
may  be  ordered  by  any  Court  ^  other  than  a  Court  of  Small  OTder^salea 
Causes.  of  lan<l- 

305.  When  an  order  for  the  sale  of  immoveable  property  Postpone- 
has  been  made,  if  the  judgment-debtor  can  satisfy  the  Court  ™i°^f 
that  there  is  reason  to  believe  that  the  amount  of  the  decree  enable  de- 
may  be  raised  by  mortgage  or  lease  or  private  sale  of  such  ^^\^^ 
property,  or  some  part  thereof,  or  of  any  other  immoveable  ai»ount. 
property  of  the  judgment-debtor,  the  Court  may  on  his  appli- 
cation postpone  the  sale  of  property  comprised  in  the  order  for 

sale,  for  such  period  as  it  thinks  proper  2,  to  enable  him^  to  raise 
Ithe  amount. 

In   such  case  the  Court  shall  grant  a  certificate  to  the  Certificate 
judgment-debtor    authorising    him,   within   a  period   to   be  ^^n"- 
mentioned  therein,  and  notwithstanding  anything  contained  debtor. 
in  section  276,  to  make  the  proposed  mortgage,  lease  or  sale : 
provided    that   all   moneys   payable   under    such    mortgage, 
lease  or  sale  shall  be  paid  into  court  and  not  to  the  judgment- 
debtor  : 

Provided  also  that  no  mortgage,  lease  or  sale  under  this 
section  shall  become  absolute  until  it  has  been  confirmed  by 
the  Court. 

306.  On  every  sale  of  Immoveable  property  under  this  Deposit  by 
chapter,  the  person  declared  to  be  the  purchaser'  shall  pay  of  l^Lnove- 

*  See    supra,   vol.   I.    p.    487.     A  '  5    Mad.   H.C.    272:     15   Suth. 

decree  charging  immoveable  property  Civ.  R.  323.     A  year  is  too  much,  2 

has  been  held  to  be  itself '  immoveable  N.  W.  P.  i . 

property '  within  the  meaning  of  sees.  *  The  Court  itself  cannot  mortgage 

304-317,  I  All.  348.  orlettheproperty,  Suth.  1864,  Misc. 5. 

"^  When  the  property  is  situate  out-  *  This  includes  a  decree-holder  to 

side  the  local  limits  of  its  jurisdiction,  whom  a  lot  is  knocked  down,  Suth. 

see  sec.  223.  1864,  Misc.  30. 
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immediately  after  such  declaration  a  deposit  of  twenty-five 
per  centum  on  the  amomit  of  his  purchase-money^  to  the 
officer  conducting  the  sale,  and,  in  default  of  such  deposit^, 
the  property  shall  forthwith  be  put  up  again  and  sold  ^. 

307.  The  full  amount  of  purchase-money  shall  be  paid 
by  the  purchaser*  before  the  Court  closes  on  the  fifteenth 
day  after  the  sale  of  the  property,  exclusive  of  such  day, 
or,  if  the  fifteenth  day  be  a  Sunday  or  other  holiday,  then  on 
the  first  office-day  after  the  fifteenth  day  ^. 

308.  In  default  of  payment  within  the  period  mentioned 
in  the  last  preceding  section,  the  deposit,  after  defraying  the 
expenses  of  the  sale,  shall  be  forfeited  to  Government,  and 
the  property  shall  be  re-sold,  and  the  defaulting  purchaser 
shall  forfeit  all  claim  to  the  property  or  to  any  part  of  the 
sum  for  which  it  may  subsequently  be  sold. 

309.  Every  re-sale^  of  immoveable  property,  in  default  of 
payment  of  the  purchase-money  within  the  period  allowed  for 
such  payment,  shall  be  made  after  the  issue  of  a  fresh  notifi- 
cation in  the  manner  and  for  the  period  hereinbefore  prescribed* 
for  the  sale. 

310.  When  the  property  sold  in  execution  of  a  decree  is  a 
share  of  undivided  immoveable  property '',  and  two  or  more 
persons,  of  whom  one  is  a  co-sharer,  respectively  advance  the 
same  sum  at  any  bidding  at  such  sale,  such  bidding  shall  be 
deemed  to  be  the  bidding  of  the  co-sharer^. 

311.  The  decree-holder^,  or  any  person  whose  immoveable 


'  Unless  this  payment  is  made  at 
once,  there  is  no  sale,  5  All.  316. 
'  No  deposit,  no  sale,  5  All.  316, 
^  Disputes  as  to  whether  the  deposit 
was  offered  should  be  decided  by  the 
J  udge  before  commencing  a  second 
Bale,  6  Mad.  197. 

*  into  court,  or,  in  the  Lower  Pro- 
vinces and  Madras,  into  the  Govern- 
ment Treasury.     ■* 

*  Forthe  purposes  of  this  section  pay- 
ment into  the  Government  Treasury 
is,  in  the  Lower  Provinces  and  Madras, 
equivalent  to  a  payment  into  Court, 


8  Cal.  528  and  7  Mad.  211. 

*  not  every  postponed  sale,  I  Suth. 
Misc.  3. 

^  This  does  not  include  the  case 
where  the  property  is  the  interest  of  a 
mortgagee  in  such  a  share,  3  All.  15. 

*  This  section  contemplates  a  dis- 
tinct bid  by  the  co-sharer,  3  All. 
827,  following  2  All.  850;  and  see  6 
N.W.P.  272:  7N.  W.  P.  281. 

'  This  includes  both  a  decree-holder 
who  has  attached  and  one  who  has 
entitled  himself  to  a  rateable  distri- 
bution under  sec.  295,  10  Mad.  57- 
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property  has  been  sold^  iinder  this  chapter,  may  apply  ^  to  the  of  land  on 

Court  to  set  aside  the  sale  on  the  eround  of  a  material  irresru-  P'*"'°!'  °^ 

.        .  irregular- 

larity  ^  in  publishing*  or  conducting  it  ^ ;  ity. 

but  no  sale  shall  be  set  aside  on  the  ground  of  irregularity 

unless  the  applicant  proves  to  the  satisfaction  of  the  Court 

that  he  has  sustained  substantial  injury  by  reason  of  such 

irregularity^. 

312.  If  no  such  application  as  is  mentioned  in  the  last  pre-  Effect  of 
ceding  section  be  made,  or  if  such  application  be  made  and  the  objection 
objection  be  disallowed^,  the  Court  shall  pass  an  order'  con- allowed 
firming  the  sale  as  regards  the  parties  to  the  suit  and  the  "■? -^  ,  • 
purchaser.  allowed. 

If  such  application  be  made,  and  if  the  objection  be  allowed, 
the  Court  shall  pass  an  order  setting  aside  the  sale*. 

No  suit  to  set  aside,  on  the  ground  of  such  irregularity,  an 
order  passed  under  this  section  shall  be  brought  by  the  party 
against  whom  such  order  has  been  made. 


'  These  words  do  not  include  a  mere 
co-sharer  in  undivided  immoveable 
property,  5  All.  42,  or  a  person  who 
has  purchased  the  property  at  a  prior 
execution-sale,  such  prior  sale  not 
having  been  confirmed,  8  Gal.  367. 
But  see  2  All.  352,  396  :  13  Cal.  346 
(mortagees  who  had  obtained  a  fore- 
closure-decree) :  14  Cal.  240  (person 
alleging  that  his  property  has  been 
sold  in  execution). 

'  within  30  days  from  the  date  of 
the  sale.  Act  XV  of  1887,  sched. 
II,  art.  166. 

»  8  All.  116. 

*  The  expression  'conducting  the 
sale  '  refers  to  the  action  of  the  officer 
conducting  the  sale,  not  to  anything 
done  before  the  order  of  sale,  7  All. 
641. 

»  9  Cal.  656:  II  Cal.  658.  Thus 
the  use  at  a  sale  of  depreciatory  lan- 
guage by  the  execution-creditor  who 
was  bidding  by  his  agent,  5  Cal.  308  : 
not  affixing  copy  of  sale-proclama- 
tion, 7  Cal.  466:  or  not  stating  the 
amount  of  Government  revenue  in 
the  sale-proclamation,  may  be  properly 


objected  to  in  the  Court  of  first  in- 
stance ;  L.  B.,  10  Ind.  App.  25.  But 
mere  inadequacy  of  price  is  not  a 
'material  irregularity,'  8  Bom.  424. 
Nor  is  selling  on  a  close  holiday,  3  All. 
333.  Nor  is  the  omission  to  state  the 
amount  of  rent  payable  in  respect  of 
a  tenure  brought  to  sale,  7  Cal.  723. 
Nor  is  fraud,  7  Bom.  H.  C.  74:  8 
Suth.  Civ.  R.  506.  A  sale  will  not 
be  set  aside  because  the  decree  having 
been  passed  more  than  twelve  years 
before,  the  execution  had  been  barred 
by  limitation,  6  Mad.  238.  And  the 
death  of  the  decree-holder  before  the 
sale  does  not  render  it  void,  3  All. 
765  ;  and  see  7  All.  365. 

*  by  the  Court  before  which  the  pro- 
ceedings under  sec.  311  are  taken,  11 
Cal.  287,  not  by  the  appellate  Court. 

''  See  form,  sched.  IV,  no.  149.  An 
appeal  to  the  High  Court  lies  from 
this  order,  sees.  588,  cl.  (16),  and  589. 

"  and  directing  by  whom  the  sale- 
expenses  should  be  paid,  6  N.  W.  P. 
309.  No  appeal  lies  from  such  order, 
1 1  Bom.  603. 
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313.  The  purchaser  at  any  such  sale  may  apply  ^  to  the 
Court  ^  to  set  aside  the  sale^  on  the  ground  that  the  person 
whose  property  purported  to  be  sold  had  no  saleable  interest^ 
therein,  and  the  Court  may  make  such  order*  as  it  thinks  fit : 
provided  that  no  order  to  set  aside  a  sale  shall  be  made,  unless 
the  judgment-debtor^  and  the  decree-holder  have  had  oppor- 
tunity of  being  heard  against  such  order  ^. 

314.  No  sale  of  immoveable  property  in  execution  of  a 
decree  shall  become  absolute  until  it  has  been  confirmed  by  the 
Courts 


If  sale  set       315.  When  a  sale  of  immoveable  property  is  set  aside  under 

aside, price  gg^tion  212  or  qiq, 
to  be  re-  -*  ^   o' 


turned  to 
purchaser. 


or  when  it  is  found  that  the  judgment-debtor  had  no  saleable 
interest^  in  the  property  which  purported  to  be  sold  and  the 
purchaser  is  for  that  reason  deprived  of  it, 

the  purchaser  shall  be  entitled  to  receive  back  his  purchase- 
money  (with  or  without  interest  as  the  Court  may  direct)  from 
any  person  to  whom  the  purchase-money  has  been  paid. 

*  An  appeal  lies  from  such  order  to 
the  High  Court,  sees.  588,  cl.  (16), 
589. 

*  or  where  he  has  died,  his  legal 
representative,  7  Bom.  424.  The 
section  should  expressly  provide  for 
giving  notice  to  the  judgment-debtor 
or  his  representative,  7  Bom.  424. 

^  Section  31 3  is  designed  for  the  pro- 
tection of  persons  who  ignorantly  and 
innocentlypurchasevaluelessproperty. 
It  does  not  apply  to  one  who  buys 
knowing  that  the  judgment-debtor 
had  no  saleable  interest,  3  All.  527. 
Under  this  section  the  purchaser  may 
resist  the  confirmation  of  the  sale  and 
so  prevent  its  conclusion.  Under 
sec.  315  he  may  apply  after  the  con- 
firmation for  the  refund  of  the  pur- 
chase-money, on  the  ground  that 
nothing  has  passed  by  the  sale,  8 
Mad.  loi. 

^  That  the  price  is  low  is  in  itself 
no  ground  for  refusing  to  confirm  the 
sale,  L.  R.,  3  I.  A.  230 :  10 1.  A.  25 :  8 
Bom.  425. 

'  5  All.  677- 


*  within  60  days  from  the  date  of 
the  sale,  Act  XV  of  1877,  sched.  II, 
art.  172. 

'  not  to  the  Collector  to  whom  the 
decree  in  execution  of  which  the  sale 
is  made  has  been  transferred,  9  All. 

43- 

^  at  the  time  of  sale,  9  Cal.  220. 
That  an  incumbrance  upon  a  property 
sold  in  execution  is  not  enough  to 
enable  an  auction-purchaser  to  set 
aside  the  sale  on  the  ground  that  the 
judgment-debtor  had  no  saleable 
interest  in  the  property,. see  9  Cal. 
506,  627,  and  10  Cal.  372.  See  too 
9  All.  167,  where  the  incumbrance 
exceeded  the  probable  value  of  the 
property.  The  meaning  is  that,  if  a 
purchaser  under  an  execution-sale  buys 
a  property  which  turns  out  to  have  no 
existence  at  all,  or  to  be  of  no  saleable 
value  whatever,  the  Court  may  then 
set  aside  the  sale.  But  misrepresen- 
tation or  concealment  in  the  notifica- 
tion which  induces  the  purchaser  to 
pay  much  more  than  the  real  value  is 
no  ground  for  appljring  under  this 
section,  10  Cal.  372. 
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The  re-payment  of  the  said  purchase-money  and  of  the 
interest  (if  any)  allowed  by  the  Court  may  be  enforced  against 
such  person  under  the  rules  provided  by  this  Code  for  the 
execution  of  a  decree  for  money  ^. 

316.  When  a  sale  of   immoveable  property  has  become  Certificate 
absolute  in  manner  aforesaid^  the  Court  shall  grant  a  certificate  ^  ch^er  of 
stating  the  property  sold  and  the  name  of  the  person  who  at  immove- 
the  time  of  sale  is  declared  to  be  the  purchaser.     Such  cer-  perty. 
tificate  shall  bear  the  date  of  the  confirmation  of  the  sale; 

and,  so  far  as  regards  the  parties  to  the  suit  and  persons 
claiming  through  or  under  them,  the  title  to  the  property  sold 
shall  vest  in  the  purchaser  from  the  date  of  such  certificate 
and  not  before^ :  provided  that  the  decree  imder  which  the 
sale  took  place  was  still  subsisting*  at  that  date, 

317.  No  suit  shall  be  maintained  against  the  certified  pur-  Bar  to  suit 
chaser^  on  the  ground  that  the  purchase  was  made  on  behalf  purchaser 
of  any  other  person,  or  on  behalf  of  some  one  through  whom  ^"^1°^. 
such  other  person  claims". 

Nothing  in  this  section  shall  bar  a  suit  to  obtain  a  declara- 
tion that  the  name  of  the  certified  purchaser  was  inserted  in 

'  The  last  clause  of  sec.  315  does  sale  is  in  force,  the  subsequent  re- 

not,   of  course,   bar   a   suit   for   the  versal  of   the   decree   on   appeal   or 

recovery  of  the  purchase-money  and  review  does  not  vitiate  the  sale,  5 

for  interest,   5    All.   577.     That  the  Ben.  70.     But  a  sale  under  a  decree 

purchase-money  may  be  paid  to  the  passed   without  jurisdiction   (4  All. 

decree-holder  before  the  sale  is  con-  382),  and  afterwards  set  aside  on  that 

firmed,  see  12  Cal.  252.  account,  is   void,  6   Ben.   App.   90; 

*  See  form,  sched.  IV,  no.  150,  and  so  where  the  execution  of  the 
As  to  registering  this  certificate,  see  decree  is  at  the  time  of  sale  barred  by 
9  Cal.  82:  7  Mad.  248,  419:  6  Bom.  limitation,  5  Ben.  68. 

495 :  5  All.  568.  »  As  to  the  meaning  of  '  certified 

'  As  to  the  effect  of  the  certificate  purchaser,'  see  13  Suth.  Civ.  K.  85 

if  registered,  see  the  Registration  Act,  and  5  All.  478. 

infra,  sec.  50 :  7  Mad.  248.  •  The  object  of  this  section  is  to 

*  A  '  subsisting'  decree  is  a  decree  discourage  agreements  for  the  pur- 
unreversed  and  in  full  force,  7  Cal.  chase  of  property,  at  a  Court-sale,  in 
91,  96,  not  a  decree  the  execution  of  the  name  of  another:  it  does  not 
which  is  not  time-barred,  II  Cal.  376.  apply  to  a  suit  by  a  stranger  to  the 
Before  the  purchaser  applies  to  the  agreement,  to  set  it  aside  as  made  in 
court  to  confirm  the  sale  and  grant  fraud  of  the  plaintiff's  rights  as  m 
him  a  certificate,  he  ought  to  ascertain  member  of  the  family  to  which  the 
that  the  decree  under  which  the  sale  purchase-money  belonged,  6  Mad. 
was  ordered  is  still  in  existence,  2  137;  and  see  8  Mad.  511  and  la  Cal. 
Bom.  540.     When  a  sale  takes  place  204. 

under  a  decree,  which  at  the  time  of 
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the  certificate  fraudulently  or  without  the  consent  of  the  real 
purchaser. 

Delivery         318.  When  the  property  sold  is  in  the  occupancy  of  the 
ableoro^^  judgment-debtor  or  of  some  person  on  his  behalf,  or  of  some 
perty  in      person  claiming  under  a  title  created  by  the  judgment-debtor 
of  judg-      subsequently  to  the  attachment  of  such  property,  and  a  cer- 
""^t-         tificate  in  respect  thereof  has  been  granted  under  section  316,    \ 
the  Court  shall,  on  application  by  the  purchaser^,  order ^  de- 
livery to  be  made  by  putting  the  purchaser  or  any  person 
whom  he  may  appoint  to  receive  delivery  on  his  behalf  in 
possession  of  the  property,  and,  if  need  be,  by  removing  any 
person  who  refuses  to  vacate  the  same. 

Delivery         319.  When  the  property  sold  is  in  the  occupancy  of  a 

abirpro^^"  t^^^Jit  or  other  person  entitled  to  occupy  the  same,  and  a  cer- 

perty  in     tificate  in  respect  thereof  has  been  granted  under  section  316, 

of  tenantf  the  Court  shall  ^  order  delivery  thereof  to  be  made  by  affixing 

a  copy  of  the  cei-tificate  of  sale  in  some  conspicuous  place  on 

the  property,  and  proclaiming  to   the   occupant  by  beat  of 

drum  or  in  such  other  mode  as  may  be  customary,  at  some 

convenient  place,  that  the  interest  of  the  judgment-debtor  has 

been  transferred  to  the  purchaser.  1 

Power  to        320.  The  Local  Government  may,  with  the  sanction  of  the 

CoHector     Govemor  General  in  Council,  declare,  by  notification  in  the 

execution    official  Gazette,  that  in  any  local  area  the  execution  of  decrees 

for  sale  of  i^  cases  in  which  a  Court  has  ordered  any  immoveable  property 

immove-     to  be  sold,  or  the  execution  of  any  particular  kind  of  such 
able  pro-  .  ,. 

perty.         decrees,  or  the  execution  or  decrees  ordering  the  sale  of  any 

particular  kind  of,  or  interest  in,  immoveable  property,  shall 

be  transferred  to  the  Collector*,  and  rescind  or  modify  any  such 

declaration. 

Power  to        The  Local  Government  may  also,  notwithstanding  anything 

ruka^as^to  bereinbefore  contained,  from  time  to  time  prescribe  rules  for 

transmis-    the  transmission  of  the  decree  from  the  Court  to  the  Collector, 

sion  of 


decrees. 


*  within  three  years  from  the  date  also  sue  for  possession  within  twelve 
of  the  certificate,  8  Bom.  257.  years,  10  Cal.  402. 

'  See  form,  sched.  IV,  no.  151.  *  Thereupon  the  civil  Courts  cease 

*  on  application  by  the  purchaser  to  have  jurisdiction  to  execute  the 
within  three  years  from  the  date  of  the  decree,  4  All.  382 ;  but  see  7  All.  407. 
Bale-certificate,  3  Bom.  433.    He  may 
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and  for  regulating-  the  procedure  of  the  Collector  and  his  sub- 
ordinates in  executing  the  same^,  and  for  re-transmitting  the 
decree  from  the  Collector  to  the  Court. 


321.  When  the  execution  of  a  decree  has  been  so  transferred,  power  of 
the  Collector  may —  Collector 

,  when  ex- 

(fl)  proceed  as  the  Court  would  proceed  under  section  305 ;  ecution  of 

decree  is 
80  trans- 

{h)  raise  the  amount  of  the  decree  by  letting  in  perpetuity,  ferred. 
or  for  a  term,  on  payment  of  a  premium,  or  by  mortgaging, 
the  whole  or  any  part  of  the  property  ordered  to  be  sold  ;  or 

(c)  sell  the  property  ordered  to  be  sold  or  so  much  thereof 
as  may  be  necessary  2. 

322.  When  the  execution  of  a  decree,  not  being  a  decree  Procedure 
ordering  the  sale  of  immoveable  property  in  pursuance  of  a  °  Collec- 
contract  specifically  affecting  the  same,  but  being  a  decree  for  execution 
money  in  satisfaction  of  which  the  Court  has  ordered  the  sale  g^  trans- 
of  immoveable  property,  has  been  so  transferred,  the  Collector,  ferred. 
if,  after  such  enquiry  as  he  thinks  necessary,  he  has  reason  to 
believe  that  all  the  liabilities  of  the  judgment-debtor  can  be 
discharged  without  a  sale  of  the  whole  of  his  available  im- 
moveable property,  may  proceed  as  hereinafter  provided. 

322  A.  In  the  case  mentioned  in  section  332,  the  Collector  Notice  to 
shall  publish  a  notice  calling  upon —  holders 

(a)  every  person  holding  a  decree  for  money  against  the  and  to  per- 
judgment-debtor  capable  of  execution  by  sale  of  his  immove-  jng  claims 
able  property,  and  which  such  decree-holder  desires  to  have  so  «"  w^- 
executed,  and  every  holder  of  a  decree  for  money  in  execution 
of  which  proceedings  for  the  sale  of  such  property  are  pending, 

*  ^ee  Bombay  Government  Gazette,  March  1883,  Part  I,  p.  9a:  ibui.  Jan. 

Part  I,  29  Jan.  i8(So,  pp.  96, 97  :  ibid.  1884,  Part  I,  p.  33. 

a6  Feb.   1880,  p.  214;  ibid.  3  June,  '  He  is  limited  to  one  of  these  three 

1880, p. 519:  i6t(Z.  17  Feb.  1881,  p. 83:  courses,   and    may   not   (e.g.)  allow 

ibid.  17  March,  1881,  p.   140:  ibid.  payment  by  instalments,  7  Bom.  33a. 

37  July,  1882,  p.  557;   17  May,  1883,  Orders  passed  by  him  under  this  and 

p.  358,  and  the  N.  W.  P.  and  Oadh  the  following  sections  are  not  appeal- 

Gazelle,  Part  I,  4  Sept.  1880,  p.  340;  able  to  the  High  Court,  5  All.  314. 

6  Nov.  1880,  p.  310;  18  Nov.  1880,  And  notwithstanding  the  opinion  of 

35  June  1881,  p.  353,  19  May  1883,  p.  West  J.  in  7  Bom.  333,  it  would  seem 

325.    Central  Provinces  Gazette,  1877,  that  the  Court  has  no  power  to  recall 

Part  I.  A.  p.  313:    ibid.   i88i,  Part  a  case  sent  to  the  Collectors:  see  5 

II,  p.  103.     Britieh  Burma  Gazette,  All.  314;  and  consider  8  Bom.  301. 
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Amount  of 
money-de- 
crees to  be 
ascertain- 
ed, and  im- 
moveable 
property 
available 
for  their 
satisfac- 
tion. 


to  produce  before  the  Collector  a  copy  of  the  decree,  and  a 
certificate  from  the  Court  which  passed  or  is  executing  the 
same,  declaring  the  amount  recoverable  thereunder ; 

(i)  everj  person  having  any  claim  on  the  said  property,  to 
submit  to  the  Collector  a  statement  of  such  claim,  and  to  pro- 
duce the  documents,  if  any,  by  which  it  is  evidenced. 

Such  notice  shall  be  in  the  language  of  the  district,  and 
shall  allow  a  period  of  sixty  days  from  the  date  of  its  publica- 
tion for  compliance  therewith.  It  shall  be  published  by  being 
posted  in  the  court-house  of  the  Court  which  made  the 
original  order  under  section  304,  and  at  such  other  places 
(if  any)  as  the  Collector  thinks  fit.  Where  the  address  of  any 
such  decree-holder  or  claimant  is  known,  a  copy  of  the  notice 
shall  be  sent  to  him  by  post  or  otherwise. 

322  B.  Upon  the  expii-ation  of  the  said  period  the  Collector 
shall  appoint  a  day  for  hearing  any  representations  which  the 
judgment-debtor  and  the  decree-holders  or  claimants  (if  any) 
may  desire  to  make,  and  for  holding  such  enquiry  as  he  may 
deem  necessary  for  informing  himself  as  to  the  nature  and 
extent  of  such  decrees  and  claims  and  of  the  judgment-debtor^s 
immoveable  property,  and  may,  from  time  to  time,  adjourn 
such  hearing  and  enquiry. 

If  there  be  no  dispute  as  to  the  fact  or  extent  of  the  liability 
of  the  judgment-debtor  to  any  of  the  decrees  or  claims  of 
which  the  Collector  is  informed,  or  as  to  the  relative  priorities 
of  such  decrees  or  claims,  or  as  to  the  liability  of  any  such 
property  for  the  satisfaction  of  such  decrees  or  claims,  the 
Collector  shall  draw  up  a  statement,  specifying  the  amount  to 
be  recovered  for  the  discharge  of  such  decrees,  the  order  in  ; 
which  such  decrees  and  claims  are  to  be  satisfied,  and  the 
immoveable  property  available  for  that  purpose. 

If  any  such  dispute  arises,  the  Collector  shall  refer  the  ; 
same,  with  a  statement  thereof  and  his  o\nti  opinion  thereon, 
to  the  Court  which  made  the  original  order  under  section  304, 
and  shall,  pending  the  reference,  stay  proceedings  relating  to 
the  subject  thereof.  The  Court  shall  dispose  of  the  dispute  if 
the  matter  thereof  be  within  its  jurisdiction,  or  transmit  the 
case  to  a  competent  Court  for  disposal,  and  the  final  decision 
shall  be  communicated  to  the  Collector.      The  Collector  shall 
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then  draw  up  a  statement  as  above  provided  in  accordance  with 
such  decision. 

322  c.  The  Collector  may,  instead  of  himself  issuing  the  when  Dib- 
notices  and  holding-  the  enquiry  required  by  sections  q22a  and  *"ct  Court 

1  ,    ,  .  p    .  ,  .  ^  may  issue 

322  B,  draw  up  a  statement  specirying-  the  circumstances  of  notices  and 
the  judg-ment-debtor  and  of  his  immoveable  property  so  far  as  •  ^^' 
they  are  known  to  the  Collector  or  appear  in  the  records  of  his 
office,  and  forward  such  statement  to  the  District  Court ;  and 
such  Court  shall  thereupon  issue  the  notices,  hold  the  inquiry 
and  draw  up  the  statement  required  by  sections  322  a  and 
322 B,  and  transmit  such  statement  to  the  Collector^. 

322  D.  The  decision  by  the  Court  of  any  dispute  arising  Decision  of 

under  section  322  b  or  section  522  c  shall,  as  between  the  P^jf*  ^\ 
•-'  o  }  to  dispute 

parties  thereto,  have  the  force  of,  and  be  appealable  as,  a  under  s. 
decree^  322 b  or 

323.  Whenever  the  amount  to  be  recovered  and  the  pro-  Scheme 
perty  available  have  been  determined  as  provided  in  section  ation  of 
322  b  or  322  c,  the  Collector  may —  money- 

(i)  if  it  appears  that  the  amount  cannot  be  recovered 
without  the  sale  of  the  whole  of  the  property  available,  proceed 
to  sell  such  property ;  or  if  it  appears  that  the  amount  with 
interest  (if  any)  in  accordance  with  the  decree,  and,  when  not 
decreed,  with  interest  (if  any)  at  such  rate  as  he  thinks 
reasonable,  may  be  recovered  without  such  sale, 

(2)  raise  such  amount  and  interest  (notwithstanding  any 
order  under  section  304), 

{a)  by  letting  in  perpetuity  or  for  a  term,  on  payment  of 
a  premium,  the  whole  or  any  part  of  the  said  property ;  or 

{h)  by  mortgaging  the  whole  or  any  part  of  such  pro- 
perty; or 

(c)  by  selling  part  of  such  property;  or 

{d)  by  letting  on  farm,  or  managing  by,  himself  or 
another,  the  whole  or  any  part  of  such  property  for  any  term 

'  See  Act  XII  of  1887,  sec.  23,  cl.  not  from  a  decree  passed  in  a  regular 
a  (e).  suit,  4  Mad.  420.    As  to  the  stamp, 

'  An  appeal  from  such  a  decision  see  the  Court  Fees  Act,  sched.  II, 
has  been  held  to  be  cognisable  as  a  art.  11,  and  7  All.  565,  dissenting 
'  miscellaneous  '  appeal,  i.e.  an  appeal      from  4  Mad.  420. 

VOL.  II.  Q  q 
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not  exceeding  twenty  years  from  the  date  of  the  order  of 
sale;  or 

(c)  partly  by  one  of  such  modes,  and  partly  by  another 
or  others  of  such  modes. 

(3)  For  the  purpose  of  managing  under  this  section  the 
whole  or  any  part  of  such  property,  the  Collector  may  exercise 
all  the  powers  of  its  owner. 

(4)  For  the  purpose  of  improving  the  saleable  value  of 
the  property  available  or  any  part  thereof,  or  rendering  it 
more  suitable  for  letting  or  managing,  or  for  preserving  the 
property  from  sale  in  satisfaction  of  an  incumbrance,  the 
Collector  may  dischai'ge  the  claim  of  any  incumbrancer  which 
has  become  payable,  or  compound  the  claim  of  any  incum- 
brancer whether  it  has  become  payable  or  not,  and,  for  the 
purpose  of  providing  funds  to  effect  such  discharge  or  com- 
position, may  mortgage,  let  or  sell  any  portion  of  the  property 
which  he  deems  sufficient.  If  any  dispute  arises  as  to  the 
amount  due  on  any  incumbrance  with  which  the  Collector 
proposes  to  deal  under  this  paragraph,  he  may  institute  a  suit 
in  the  proper  Court,  either  in  his  own  name  or  the  name  of 
the  judgment-debtor,  to  have  an  account  taken,  or  he  may 
agree  to  refer  such  dispute  to  the  decision  of  two  arbitrators, 
one  to  be  chosen  by  each  party,  or  of  an  umpire  to  be  named 
by  such  arbitrators. 

In  proceeding  under  paragraphs  (2),  (3)  and  (4)  of  this 
section,  the  Collector  shall  be  subject  to  such  rules  consistent 
with  this  Act  as  may,  from  time  to  time,  be  made  in  this 
behalf  by  the  Chief  Controlling  Revenue-authority^. 

Recovery        324.  If,  on  the.  expiration  of  the  letting  or  management 

after  let-    under  section  323,  the  amovmt  to  be  recovered  has  not  been 

tiiig  or       realised,  the  Collector  shall  notify  the  fact  in  writing  to  the 
manage-       ;    .  .  ...  . 

ment.         judgment-debtor  or  his  representative  in  interest,  stating  at 

the  same  time  that,  if  the  balance  necessary  to  make  up  the 

said  amount  is  not  paid  to  the  Collector  within  six  weeks  of 

the  date  of  such  notice,  he  will  proceed  to  sell  the  whole  or  a 

sufficient  part  of  the  said  property ;  and,  if  on  the  expiration 

*  See  N.  W.  P.  and  Oudh  Gazette,       I  A.  p.  loi :  British  Burma  Gazette^ 
37  Nov.   1880,  pp.  1181-4:  Central       26  Jan.  1884,  Part  I,  p.  37. 
Provinces  Gazette,  June  1878,  Part 
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of  the  said  six  weeks  the  said  balance  is  not  so  paid,  the 
Collector  shall  sell  such  property  or  part  accordingly. 

324  A.  The  Collector  shall^  from  time  to  time,  render  to  the  Collector 
Court  which  made  the  original  order  under  section  304  an  ^^^"^ 
account  of  all  moneys  which  come  to  his  hands  and  of  all  to  civil 
charges  incurred  by  him  in  the  exercise  and  performance  of 
the  powers  and  duties  conferred  and  imposed  on  him  under 
the  provisions  of  this  chapter,  and  shall  hold  the  balance  at 
the  disposal  of  the  Court. 

Such  charges  shall  include  all  debts  and  liabilities  from  time 
to  time  due  to  the  Government  in  respect  of  the  property  or 
any  part  thereof,  the  rent  (if  any)  from  time  to  time  due  to  a 
superior  holder  in  respect  of  such  property  or  part,  and  (if  the 
Collector  so  directs)  the  expenses  of  witnesses  summoned  by 
him. 

Such  balance  shall  be  applied  by  the  Court  as  follows  : —      AppHca- 
firsily,  in  providing  for  the  maintenance  of  such  members  tjjance. 
of  the  judgment-debtor's  family  (if  any)  as  are  entitled  to  be 
maintained  out  of  the  income  of  the  property,  to  such  amount 
in  the  case  of  each  member  as  the  Court  thinks  fit ;  and 

secondly ,  where  the  Collector  has  proceeded  under  section 
321,  in  satisfaction  of  the  original  decree  in  execution  of 
which  the  Court  ordered  the  sale  of  immoveable  property  or 
otherwise  as  the  Court  may  under  section  295  direct ;  or 

thirdly,  where  the  Collector  has  proceeded  under  section  322, 
in  keeping  down  the  interest  on  incumbrances  on  the  property, 
and  (when  the  judgment-debtor  has  no  other  sufficient  means 
of  subsistence)  in  providing  for  his  subsistence  to  such  amount 
as  the  Court  thinks  fit ;  and  in  discharging  rateably  the  claims 
of  the  original  decree-holder  and  any  other  decree-holders  who 
have  complied  with  the  said  notice,  and  whose  claims  were 
included  in  the  amount  ordered  to  be  recovered  ; 

and  no  other  holder  of  a  decree  for  money  shall  be  entitled 
to  be  paid  out  of  such  property  or  balance  until  the  decree- 
holders  who  have  obtained  such  order  have  been  satisfied ; 

and  the  residue,  if  any,  shall  be  paid  to  the  judgment- 
debtor  or  such  other  person,  if  any,  as  the  Court  directs. 

325.  When  the  Collector  sells  any  property  under  this  Salet  how 

•^  conducted. 

qq2 
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chapter,  he  shall  put  it  up  to  public  auction,  in  one  or  more 
lots  as  he  thinks  fit,  and  may — 

(a)  fix  a  reasonable  reserved  price  for  each  lot ; 

(d)  adjourn  the  sale  for  a  reasonable  time,  whenever  he 
deems  the  adjournment  necessary  for  the  purpose  of  obtaining 
a  fair  price  for  the  property,  recording  his  reasons  for  such 
adjournment ; 

(e)  buy  in  the  property  offered  for  sale,  and  re-sell  the 
same  by  public  auction  or  private  contract,  as  he  thinks  fit. 

Bestric-  325  A.  So  long  as  the  Collector  can  exercise  or  perform 

alienation  ^^  respect  of  the  judgment-debtor''s  immoveable  property,  or 
byjudg-  any  part  thereof,  any  of  the  powers  or  duties  conferred  or 
debtor  imposed  on  him  by  sections  322  to  325  (both  inclusive),  the 
and  prose-  judgment-debtor  or  his  representative  in  interest  shall  be  in- 
remedies  competent  to  mortgage,  charge,  lease  or  alienate  such  property 
hoiders^^'  or  part  except  with  the  written  permission  of  the  Collector, 
nor  shall  any  civil  Court  issue  any  process  against  such  pro- 
perty or  part  in  execution  of  a  decree  for  money. 

During  the  same  period  no  civil  Court  shall  issue  any 
process  of  execution  either  against  the  judgment-debtor  or 
his  property  in  respect  of  any  decree  for  the  satisfaction 
whereof  provision  has  been  made  by  the  Collector  under 
section  323. 

The  same  period  shall  be  excluded  in  calculating  the  period 
of  limitation  applicable  to  the  execution  of  any  decree  affected 
by  the  provisions  of  this  section  in  respect  of  any  remedy  of 
which  the  decree-holder  has  thereby  been  temporarily  deprived. 

Provision  325  B.  When  the  property  of  which  the  sale  has  been 
pevty  is  in  Ordered  is  situate  in  more  districts  than  one,  the  powers  and 
several       duties  conferred  and  imposed  on  the  Collector  by  sections  ^21 

districts.  ,  ,        ^  .  .      "^  .      , 

to  325  (both  inclusive)  shall,  from  time  to  time,  be  exercised 

and  performed  by  such  one  of  the  Collectors  of  the  said  dis- 
tricts as  the  Local  Government  may  by  general  rule  or 
special  order  direct.  J 

Attend-  325  c.    In  exercising   the  powers   conferred   on  him  by 

witnesses  sections  322  to  325  (both  inclusive),  the  Collector  shall  have 
andproduc-  the  powers  of  a  civil  Court  to  compel  the  attendance  of  parties 
documents  and  witnesses  and  the  production  of  documents. 
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326.  When,  in  any  local  area  in  which  no  declaration  When 
under  section  320  is  in  force,  the  property  attached  consists  authorise^ 
of  land  or  of  a  share  in  land,  and  the  Collector  represents  to  Collector 
the  Court  that  the  puhlic  sale  of  the  land  or  share  is  oh-  public  sale 
jectionable,  and  that  satisfaction  of  the  decree  may  be  made  °^^*^**' 
within  a   reasonable  period   by   a  temporary  alienation   or 
management  of  the  land  or  share,  the  Court  may^  authorise^ 

the  Collector  to  provide  for  such  satisfaction  in  the  manner 
recommended  by  him,  instead  of  proceeding  to  a  sale  of  the 
land  or  share.  In  such  case  the  provisions  of  sections  320, 
paragraph  two,  to  325  c  (both  inclusive)  shall  apply,  as  far 
as  they  are  applicable  ^. 

327.  The   Local  Government   may,  from  time  to  time,  Local  rules 
with  the  sanction  of  the  Governor  General  in  Council,  make  *f  ^^^^^  j^ 
special  rules  for  any  local  area  imposing  conditions  in  respect  execution 
of  sale  of  any  class  of  interests  in  land  in  execution  of  decrees  for  money, 
for  money,  where  such  interests  are  so  uncertain  or  undeter- 
mined as,  in  the  opinion  of  the  Local  Government,  to  make 

it  impossible  to  fix  their  value  : 

and  if,  when  this  Code  comes  into  operation  in  any  local 
area,  any  special  rules  as  to  sale  of  land  in  execution  of 
decrees  are  in  force  therein,  the  Local  Government  may  con- 
tinue such  rules  in  force,  or  may,  from  time  to  time,  with 
the  sanction  of  the  Governor  General  in  Council,  modify  the 
same. 

All  rules  so  made  or  continued,  and  all  such  modifications 
of  the  same,  shall  be  published  in  the  local  official  Gazette, 
and  shall  thereupon  have  the  force  of  law  *. 

*  in  its  discretion,  9  Cal.  293.    For  tract  specifically  aflTecting  the  same,  a 

the  purpose  of  effectually  exercising  All.  856 :  see  sec.  332.     And  it  does 

that  discretion,  the  Court  is  bound  not  enable  the  Court  to  authorise  the 

to   hear    any   objections   which    the  Collector  to  allow  payment  by  instal- 

decree-holder     may    make     to    the  ments  not  mentioned  in  the  decree, 

feasibility   of  the   proposed   scheme,  2  N.  W.  P.  347  :  6  N.  W.  P.  39. 

and  any  evidence  offered  in  support  *  See  Calcutta    Gazette,  10   July 

of  those  objections,  ibid.  295.  1878,   Part   I,   p.  736,  and   7    Jan. 

'  See  form,  sched.  IV,  no.  152.  1880,  Part  I,  p.  3.     Panjib  Notifica- 

'  This  section  does  not  apply  to  a  tion,    No.  3829,  dated  3  Oct.  1877. 

decree  directing  the  sale  of  land,  or  of  As  to  Coorg,  see  Mysore  Gazette,  14 

a  share  of  laud,  in  pursuance  of  a  con-  June  1879,  I't^rt  I,  p.  200. 
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Procedure 
in  case  of 
obstruction 
to  execu- 
tion of 
decree. 


Obstruc- 
tion by 
judgment- 
debtor  or 
at  his  insti- 
gation. 

When  ob- 
struction 
continues. 


H. — Of  Resistance  to  Execution. 

328.  If,  in  the  execution  of  a  decree  for  the  possession  of 
m  case  o      property,  the  officer  charged  with  the  execution  of  the  war- 
rant is  resisted  or  obstructed  by  any  person,  the  decree-holder 
may^  complain  to  the  Court  at  any  time  within  one  month '^ 
from  the  time  of  such  resistance  or  obstruction. 

The  Court  shall  fix  a  day  for  investigating  the  complaint, 
and  shall  summon  the  party  against  whom  the  complaint  is 
made  to  answer  the  same. 

329.  If  the  Court  is  satisfied  that  the  obstruction  or  re- 
sistance was  occasioned  by  the  judgment-debtor  or  by  some 
person  at  his  instigation^,  the  Court  shall  inquire  into  the  j 
matter  of  the  complaint,  and  pass  such  order  as  it  thinks  fit  *. 

330.  If  the  Court  is  satisfied  that  the  resistance  or  ob- 
struction was  without  any  just  cause,  and  that  the  com- 
plainant is  still  resisted  or  obstructed  in  obtaining  possession 
of  the  property  by  the  judgment-debtor  or  some  other  person 
at  his  instigation,  the  Court  may,  at  the  instance  of  the 
decree-holder  and  without  prejudice  to  any  penalty  to  which 
such  judgment-debtor  or  otlier  person  may  be  liable,  under 
the  Indian  Penal  Code  or  any  other  law,  for  such  resistance 
or  obstruction,  commit  the  judgment-debtor  or  such  other  | 
person  to  jail  for  a  term  w^hich  may  extend  to  thirty  days, 
and  direct  that  the  decree-holder  be  put  into  the  possession 
of  the  property. 

331.  If  the  resistance  or  obstruction  has  been  occasioned 


Obstruc- 
tion by 


*  That  this  section  is  not  obli- 
gatory on  the  decree-holder,  see 
8  Bom.  6o8. 

*  See  the  Limitation  Act  (XV. 
of  1877),  sched.  II,  art.  167,  where 
the  period  is  30  days.  The  day  on 
which  the  resistance  took  place  is 
excluded.  Act  I  of  1868,  sec.  3,  cl. 
(2),  5  Bom.  H.  C.  39,  and  see  7 
AH  91  :  5  Mad.  113. 

*  Where  the  resistance  is  by  third 
parties  see  sec.  331,  3  Mad.  81. 

*  See  form,  sched.  IV,  no.  153  : 
8  Suth.  Civ.  R.  79:  12  ibid.  98. 
Such  an  order  should  be  the  rea.son- 


able  result  of  the  fact  that  the 
defendant  unjustly  instigates  a  third 
party,  who  has  no  real  interest 
in  the  property,  to  prevent  the  plain- 
tiff from  getting  the  benefit  of  his 
execution.  Section  329  does  not  em- 
power the  Court  to  decide  important 
questions,  the  merits  of  which  are 
wholly  apart  from,  and  cannot  be 
afl'ected  by,  the  fact  that  the  obstruc- 
tion was  caused  at  the  instigation  of 
the  defendant,  3  Mad.  85.  Orders 
under  this  section  passed  between 
parties  are  appealable,  3  Mad.  84. 
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by  any  person  other  than  the  judgment-debtor  claiming  in  claimant 
good  faith  to  be  in  possession  of  the  property  on  his  own  ^^ifh  other 
account  or  on  account  of  some  person  other  than  the  judg-  ^^^^  judg- 
ment-debtor, the  claim  shall  be  numbered  and  registered  as  debtor, 
a  suit  between  the  decree-holder  as  plaintiff  and  the  claimant 
as  defendant  ^ ; 

and  the  Court  shall,  without  prejudice  to  any  proceedings 
to  which  the  claimant  may  be  liable  under  the  Indian  Penal 
Code  or  any  other  law  for  the  punishment  of  such  resistance 
or  obstruction,  proceed  to  investigate  ^  the  claim  in  the  same 
manner  and  with  the  like  power-*  as  if  a  suit  for  the  property 
had  been  instituted  by  the  decree-holder  against  the  claimant 
under  the  provisions  of  Chapter  V, 

and  shall  pass  such  order  as  it  thinks  fit  for  executing  or 
staying  execution  of  the  decree. 

Every  such  order  shall  have  the  same  force  as  a  decree*, 
and  shall  be  subject  to  the  same  conditions  as  to  appeal  or 
otherwise  ^. 

332.   If  any  person  other  than   the  judgment-debtor   is  Person  dis- 
dispossessed  of  any  property  in  execution  of  a  decree,  and  Pf^^^ssed 

^  .  .  .      disputing 

such  person  disputes  the  right  of  the  decree-holder  to  dis-  right  of 
possess  him  of  such  property  under  the  decree,  on  the  ground  holder  to 
that  the  property  was  bond  fide  in  his  possession  on  his  own  be  put  into 
account  ^  or  on  account  of  some  person  other  than  the  judg- 
ment-debtor, and  that  it  was  not  comprised  in  the  decree,  or 
that,  if  it  was  comprised  in  the  decree,  he  was  not  a  party 
to  the  suif  in  which  the  decree  was  passed,  he  may  apply 
to  the  Court  ^. 

'  Refusal  to  number  and  register  value  of  the  subject-matter  falls  below 

the  claim   as   a  suit   is   appealable,  the   pecuniary  limit  of  its  ordinary 

14  Gal.  234.  jurisdiction,  8  Mad.  548. 

'  10  Gal.  50.  *  A  mortgagee  in  possession  under 

'  4  Mad.  2  30.  the  mortgage  is  within  these  words, 

*  It  may  e.g.  be  pleaded  as  res  2  All.  94.  A  person  claiming  under 
judicata :   secus   under   the  Code  of  this  section  need  not  prove  his  title, 

1877,  3  Mad.  104.  but  only  the  fact  of  possession,  ibid. 

*  Thissectionmustberead  asanex-  ^  Suth.  1864,  Misc.  18. 

ception  to  sec.  15.    A  Court  executing  '  within  30  days  from  the  date  of 

a  decree  obtains  by  virtue  of  sec.  331  the  diKpossessiou,   Act  XV  of  1877, 

a  special  jurisdiction  enabling  it  to  ached.  II,  art.  165. 
try  a  claim  though  the  amount  or 
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If,  after  examining  the  applicant  it  appeai-s  to  the  Court 
that  there  is  probable  cause  for  making  the  application,  the 
Court  shall  proceed  to  investigate  the  matter  in  dispute ;  and 
if  it  finds  that  the  ground  mentioned  in  the  first  paragraph 
of  this  section  exists,  it  shall  make  an  order  that  the  applicant 
recover  possession  of  the  property,  and  if  it  does  not  find  as 
aforesaid,  it  shall  dismiss  the  application. 

In  hearing  applications  under  this  section,  the  Court  shall 
confine  itself  to  the  grounds  of  dispute  above  specified. 

The  party  against  whom  an  order  is  passed  imder  this 
section  may  institute  a  suit^  to  establish  the  right  which  he 
claims  to  the  present  possession  of  the  property;  but,  subject 
to  the  result  of  such  suit,  if  any,  the  order  shall  be  final  2. 

Transfer  333.  Nothing  in  section  331  or  332  applies  to  a  person 
n^nt-  ^  ^°  whom  the  judgment-debtor  has  transferred  the  property 
debtor        after   the   institution    of    the   suit   in  which   the   decree  is 

after  suit  , 

instituted,  made. 


Ob- 

fltructing 
purchaser 
in  obtain- 
ing posses- 
sion of  im- 
moveable 
property. 


334.  If  the  purchaser  of  any  immoveable  property  sold  in 
execution  of  a  decree  be  resisted  or  obstructed  by  the  judg- 
ment-debtor or  any  one  on  his  behalf  in  obtaining  possession 
of  the  property,  the  provisions  of  this  chapter  relating  to 
resistance  or  obstruction  to  a  decree-holder  in  obtaining 
possession  of  the  property  adjudged  to  him  shall  be  ap- 
plicable ^. 


Obstruc-  335.  If  the  purchaser  of  any  such  property  is  resisted 
claimant  ^^  obstructed  by  any  person  other  than  the  judgment-debtor 
other  than  claiming   in    good    faith    a  rig-ht   to  the  present  possession 

judgment-  /  .F'    .  .        ^  -  1  £  1 

debtor.  thereot,  or  it,  m  delivermg  possession  thereof,  any  such 
person  is  dispossessed,  the  Court,  on  the  complaint  of  the 
purchaser  or  the  person  so  dispossessed,  shall  inquire  into  the 
matter  of  the  resistance,  obstruction  or  dispossession,  as  the 
case  may  be,  and  pass  such  order  thereon  as  it  thinks  fit  *. 


»  8  Mad.  83. 

•  Neither  art.  11  nor  art.  13  of  the 
second  schedule  to  the  Limitation  Act 
applies  to  such  suits,  8  Mad.  82. 

A  suit  under  sec.  322  does  not  lie 
in  a  provincial  Court  of  Small  Cause?, 


Act  IX  of  1887,  sched.  II. 

'  13  Suth.  Civ.  R.  467. 

*  7  Suth.  Civ.  R.  87  :  19  ibid.  219. 
The  power  to  apply  under  this  para- 
graph does  not,  of  course,  bar  a  suit 
to  recover  possession,  10  Mad.  53. 
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The  party  against  whom  such  order  is  passed  may  ^  institute 
a  suit  to  establish  the  right  which  he  claims  to  the  present 
possession  of  the  property;  but,  subject  to  the  result  of  such 
suit,  if  any,  the  order  shall  be  final  ^. 

I. —  Of  Arrest  and  Imprisonment. 

336.  A  judgment-debtor  may  be  arrested  in  execution  of  Place  of 
a  decree  at  any  hour  and  on  any  day^,  and  shall  as  soon  as  ^"btOT*"'* 
practicable  be  brought  before  the  Court,  and  his  imprison-  imprison- 
ment *  may  be  in  the  civil  jail  of  the  district  in  which  the 
Court  ordering  the  imprisonment  is  situate,  or,  when  such 
jail  does  not  afford  suitable  accommodation,  in  any  other  place 
which  the  Local  Government  may  appoint  for  the  confinement 
of  persons  ordered  by  the  Courts  of  such  district  to  be  im- 
prisoned : 

Provided  as  follows  : — 

(a)  for  the  purpose  of  making  an  aiTest  under  this  section.  Arrest, 
no  dwelling-house  shall  be  entered  after  sunset  or  before 
sunrise,  and  no  outer  door  of  a  dwelling-house  shall  be  broken 
open.  But,  when  the  ofiicer  authorised  to  make  the  arrest 
has  duly  gained  access  to  any  dwelling-house,  he  may  un- 
fasten and  open  the  door  of  any  room  in  which  he  has  reason 
to  believe  the  judgment-debtor  is  to  be  found :  provided  that, 
if  the  room  be  in  the  actual  occupancy  of  a  woman  who  is 
not  the  judgment-debtor,  and  who  according  to  the  customs 
of  the  country  does  not  appear  in  public",  the  officer  shall 
give  notice  to  her  that  she  is  at  liberty  to  withdraw;  and, 
after  allowing  a  reasonable  time  for  her  to  withdraw  and 
giving  her  every  reasonable  facility  for  withdrawing,  he  may 
enter  such  room  for  the  purpose  of  making  the  arrest : 

{b)  when  the  decree  in  execution  of  which  a  judgment-  Release  on 
debtor  is  arrested  is  a  decree  for  money  and  the  judgment-  P*y™®°*- 
debtor  pays  the  amount  of  the  decree  and  the  costs  of  the 

'  within  one  year  from  the  date  of  Lord's  Day  Act,  which  was  held  to  be 

the  order,  Act  XV  of  1877,  sched.  II,  in  force  in  the  Presidency  towns,  was 

no.  II.  repealed  by  Act  X  of  1877. 

'  It  may,  however,  be  revised  by  *  under  sec.  343  ;  see  1 1  Cal.  458. 

the  High  Court  under  sec.  622,  6  All.  *  If  she  is  the  judgment-debtor  he 

172,  following  7  Bom.  341.  is  bound  to  go  in  at  once  and  arrest 

'  e.g.  Sunday, 4  Mad.  H.C.  Rulings,  her,  7  Cal.  19,  21. 
Ixii,   a  case   in   the    mufascal.     The 
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arrest  to  tlie  officer  arresting  him,  such  officer  shall  at  once 
release  him. 

The  Local  Government  may,  by  notification  published  in 
the  official  Gazette  ^,  direct  that,  whenever  a  judgment-debtor 
is  arrested  in  execution  of  a  decree  for  money  and  brought 
before  the  Court  under  this  section,  the  Court  shall  inform 
him  that  he  may  apply  under  chapter  XX  to  be  declared  an 
insolvent,  and  that  he  will  be  discharged  if  he  has  not  com- 
mitted any  act  of  bad  faith  regarding  the  subject  of  his  ap- 
plication and  if  he  places  all  his  property  in  possession  of  a 
receiver  appointed  by  the  Court. 

If  after  such  publication  the  judgment-debtor  express  his 
intention  so  to  apply,  and  if  lie  furnish  sufficient  security 
that  he  will  appear  when  called  upon,  and  that  he  will  within 
one  month  apply  under  section  344  to  be  declared  an  insol- 
vent, the  Court  shall  release  him  from  arrest  ^ : 

But  if  he  fails  so  to  apply,  the  Court  may  either  direct  the 
security  to  be  realised  or  commit  him  to  jail  in  execution  of 
the  decree. 

In  the  case  of  a  surety  such  security  may  be  realised  in 
manner  provided  by  section  253. 

337.  Every  warrant  for  the  arrest  of  the  judgment-debtor 

shall  direct  the  officer  entrusted  with  its  execution  to  bring 

judgment-  him  before  the  Court ^  with  all  convenient  speed*,  unless  the 

be  brought  amount  which  he  has  been  ordered  to  pay,  together  with  the 

"P-  interest  thereon  and  the  costs,  if  any,  to  which  he  is  liable, 

be  sooner  paid  ^. 


Warrant 
for  arrest 
to  direct 


'  See  Fort  St.  George  Gazetle,V&ril, 
23  Oct.  1877,  p. 652:  Bombay  Govern- 
ment Gazette,  Part  I,  22  Nov.  1877, 
p.  998 :  Calcutta  Gazette,6  Aug.  1879, 
Part  I,  p.  809 :  N.  W.  P.  and  Oudh 
Gazette,  6  Oct.  1877,  1343:  Panjilb 
Notification,  No.  3860,  dated  3  Oct. 
1877 :  Central  Provinces  Gazette,  Oct. 
1877,  Part  I  A,  p.  305  :  British 
Burma  Gazette,  Nov.  1878,  Part  II, 
p.  371. 

*  This  clause  applies  to  Small  Cause 
Court  debtors,  2  Mad.  9.  In  the 
Presidency  towns,  where  a  judgment- 
debtor,    arretited   in   execution  of  a 


decree  of  the  High  Coui't  in  its 
original  civil  jurisdiction  and  brought 
before  the  Court  under  the  provisions 
of  section  336,  expresses  his  intention 
to  file  a  petition  and  schedule  under 
1 1  &  12  Vic.  c.  21,  he  will  be  released 
on  complying  with  the  conditions  of 
that  section,  8  Mad.  276. 

Sec,  336  does  not  apply  to  judg- 
ment-debtors committed  to  jail.  As 
to  them  see  sec.  341. 

'  u  Cal.  527, 

*  Bourke,  O.  C.  J.  59. 

'  See  form,  sched.  IV,  no.  154. 
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338.  The  Local  Government  may,  from  time  to  time,  pre-  Scales  of 
scribe  scales,  graduated  according  to  rank,  race  and  nation-  e°ce-al- 
ality,  of  monthly  allowances  payable  for  the  subsistence  of  lowances. 
judgment-debtors  ^ 

339.  No  judgment-debtor  shall  be  arrested  in  execution  Judgment- 
of  a  decree  unless  and  until  the  decree-holder  pays  into  Court  gub^gt-' 
such  sum  as,  having  regard  to  the  scales  so  fixed,  the  Judge  ence- 
thinks  sufficient  for  the  subsistence  of  the  judgment-debtor 

from  his  arrest  until  he  can  be  brought  before  the  Court. 

When  a  judgment-debtor  is  committed  to  jail  in  execution 
of  a  decree,  the  Court  shall  fix  for  his  subsistence  such 
monthly  allowance  as  he  may  be  entitled  to  according  to 
the  said  scales,  or,  where  no  such  scales  have  been  fixed,  as 
it  considers  sufficient  with  reference  to  the  class  to  which  he 
belongs. 

The  monthly  allowance  fixed  by  the  Court  shall  be  supplied 
by  the  party  on  whose  application  the  decree  has  been  exe- 
cuted, by  monthly  payments  in  advance  before  the  first  day 
of  each  month  ^. 

The  first  payment  shall  be  made  to  the  proper  officer  of 
the  Court  for  such  portion  of  the  current  month  as  remains 
unexpired  before  the  judgment-debtor  is  committed  to  jail, 
and  the  subsequent  payments  (if  any)  shall  be  made  to  the 
officer  in  charge  of  the  jail  ^. 

340.  Sums  disbursed  by  the  decree-holder  for  the  sub-  Subsist- 
sistence  of  the  judgment-debtor  in  jail  shall  be  deemed  to  be  ^q^'   ^q 
costs  in  the  suit :  be  costs  in 

Provided  that  the  judgment-debtor  shall  not  be  detained 
in  jail  or  arrested  on  account  of  any  sum  so  disbursed. 

341.  The  judgment-debtor  shall  be  discharged  from  jail  *,    Release  of 
(a)  on  the  amount  mentioned  in  the  warrant  of  committal  debtor. 

being  paid  to  the  officer  in  charge  of  the  jail ;  or 

'  See  notifications   by   the    Local  '  The  provisions  of  this  section  M 

Government  of  Madras,  Macpherson's  to    subsistence-allowances    apply    to 

Lists,i884,p.  11  Si:  Central  Provinces  all  defendants  arrested  under  chap. 

Oaseite,  Oct.  1877,  Part  I  A,  p.  304:  XXXIV.     See  sec.  482  infra, 

British  Burma   Gazette,  Jan.  1878,  *  The    provisions    of   this    section 

Part  II,  p.  10  :  ibid.,  Oct.  1878,  Part  govern   the    imprisonment    directed 

II,  p.  265.  under  sec.  254,  la  Cal.  657. 

'  5  Bom.  Appx.  79,  80. 
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Imprison' 
ment  not 
to  exceed 
six  months. 
"When  not 
to  exceed 
six  weeks. 
Endorse- 
ment on 
warrant. 


(b)  on  the  decree  being  otherwise  fully  satisfied ;  or 

(c)  at  the  request  of  the  person  on  whose  application  he  has 
been  imprisoned ;  or 

(d)  on  such  person  omitting  to  pay  the  allowance  as  herein- 
before directed  ^ ;  or 

(e)  if  the  judgment-debtor  be  declared  an  insolvent,  as 
hereinafter  provided ;  or 

{/)  when  the  term  of  his  imprisonment,  as  limited  by 
section  342,  is  fulfilled  ^  : 

Provided  that,  in  the  second,  third  and  fifth  cases  men- 
tioned in  this  section,  the  judgment-debtor  shall  not  be  dis- 
charged without  the  order  of  the  Court. 

A  judgment-debtor  discharged  under  this  section  is  not 
thereby  discharged  from  his  debt;  but  he  cannot  be  re- 
arrested under  the  decree  in  execution  of  which  he  was  im- 
prisoned ^. 

342.  No  person  shall  be  imprisoned  in  execution  of  a 
decree  for  a  longer  period  than  six  months  * ; 

or  for  a  longer  period  than  six  weeks  if  the  decree  be  for 
the  payment  of  a  sum  of  money  not  exceeding  fifty  rupees  *. 

343.  The  ofiicer  entrusted  with  the  execution  of  the  war- 
rant^ shall  endorse  thereupon  the  day  on,  and  the  manner 


^  When  the  warrant  of  commitment 
to  jail  had  been  made  out,  and  the  de- 
fendant, whilst  in  confinement  in  the 
court-house,  was  discharged  owing  to 
non-payment  of  the  subsistence-allow- 
ance, he  was  held  to  have  been  '  dis- 
charged under  this  section,'  9  Bom. 
181. 

'  The  imprisonment  need  not  be 
continuous,  5  N.  W.  P.  220. 

'  4  Mad.  H.  C.  76.  In  the  execu- 
tion of  a  decree  for  an  amount  payable 
by  instalments,  the  judgment-debtor 
cannot  be  arrested  and  imprisoned 
separately  for  default  in  the  payment 
of  each  instalment,  7  Bom.  108.  Sec. 
341  read  in  connection  with  the  defini- 
tion of  '  decree  '  shows  that  the  legis- 
lature intended  that  he  should  not  be 
imprisoned  more  than  once  under  the 
same  decree.  But  where,  after  arrest, 
but  before  imprisonment,    the  judg- 


ment-debtor is  discharged  on  account 
of  non-payment  of  subsistence-allow- 
ance, he  may  be  re-arrested  under 
the  decree,  8  Mad.  21. 

"Where  a  judgment-debtor  is  dis- 
charged under  this  section  his  property 
remains  liable  to  attachment  and  sale, 
Ben.  F.  B.  889. 

*  Imprisonment  under  sec.  481 
becomes,  after  decree,  imprisonment 
in  execution  of  the  decree,  and  the 
imprisonment  suffered  after  that  date 
must  consequently  be  taken  into  con- 
sideration in  calculating  the  period 
of  six  months  mentioned  in  sec.  342, 
7  Bom.  431. 

*  This  section  and  section  341  do 
not  apply  to  cases  of  imprisonment 
for  contempt  of  court,  4  Cal.  657. 

'  But  see  6  AH.  385,  where  the 
endorsement  was  made  by  the  naib 
nazir. 
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in,  which  it  was  executed,  and,  if  the  latest  day  specified 
in  the  warrant  for  the  return  thereof  has  been  exceeded,  the 
reason  of  the  delay,  or  if  it  was  not  executed,  the  reason 
why  it  was  not  executed,  and  shall  return  the  warrant  with 
such  endorsement  to  the  Court. 

If  the  endorsement  is  to  the  effect  that  such  officer  is 
unable  to  execute  the  warrant,  the  Court  shall  examine  him 
on  oath  touching  his  alleged  inability,  and  may,  if  it  thinks 
fit,  summon  and  examine  witnesses  as  to  such  inability,  and 
shall  record  the  result. 


CHAPTER  XX. 

OP    INSOLVENT   JUDGMENT-DEBTORS  ^. 

344.  Any  judgment-debtor  arrested  or  imprisoned  in  exe-  Power  to 
tion  of  a  decree  for  money  ^,  or  against  whose  property  an  declara-"^ 
order  of  attachment  has  been  made  in  execution  of  such  a  *io°  °^  '^^- 

80I V6I1C  V 

decree  2,  may  apply  in  writing  to  be  declared  an  insolvent. 

Any  holder  of  a  decree  for  money  may  apply  in  writing 
that  the  judgment-debtor  may  be  declared  an  insolvent. 

Every  such  application  shall  be  made  to  the  District  Court* 
within  the  local  limits  of  whose  jurisdiction  the  judgment- 
debtor  resides  or  is  in  custody. 

345.  The  application,  when  made  by  the  judgment-debtor.  Contents 
shall  set  forth—  catioi'" 

[a)  the  fact  of  his  arrest  or  imprisonment,  or  that  an  order 
for  the  attachment  of  his  property  has  been  made,  the  Court 
by  whose  order  he  was  arrested  or  imprisoned,  or  by  which 
the  order  of  attachment  was  made,  and,  where  he  has 
been  arrested  or  imprisoned,  the  place  in  whicli  he  is  in 
custody  j 

(b)  the  amount,  kind  and  particulars  of  his  property,  and 
the  value  of  any  such  property  not  consisting  of  money; 

*  This  chapter  applies  to  debtors  on  of  insolvency  in  a  Presidency  town, 

the  original  side  of  the  Presidency  under  11  &  la  Vic.  c.  21,   ai  Suth. 

High  Courts,  11  Cal.  451 :  8  Mad.  276.  Civ.  R.  185. 

"  This  will  cover  a  decree  for  com-  *  This  includes  the  Deputy  Com* 

pensation  for  libel,  ii  Cal.  453.  missioner  of  Akyab,  4  Cal.  94. 

'  and  who  has  not  filed  a  petition 
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(c)  the  place  or  places  in  which  such  property  is  to  be 
found  ^ ; 

(d)  his  willingness  to  put  it  at  the  disposal  of  the  Court ; 

(e)  the  amount  and  particulars  of  all  pecuniary  claims 
against  him ;  and 

(/)  the  names  and  residences  of  .his  creditors,  so  far  as  they 
are  known  to  or  can  be  ascertained  by  him. 

The  application,  when  made  by  the  holder  of  a  decree  for 
money,  shall  set  forth  the  date  of  the  decree,  the  Court  by 
which  it  was  passed,  the  amount  remaining  due  thereunder, 
and  the  place  where  the  judgment-debtor  resides  or  is  in 
custody. 

Signature  346.  The  application  shall  be  signed  and  verified  by  the 
verifica-  applicant  in  manner  hereinbefore  prescribed  for  signing  and 
^licatfo?''  verifying  plaints. 

Service  of       347.  The  Court  shall  fix  a  day  for  hearing  the  application, 
pli^tion^"  ^^^  shall  cause  a  copy  thereof,  with  a  notice  in  writing  of  the 
and  notice,  time  and  place  at  which  it  will  be  heard,  to  be  stuck  up  in 
court  and  served  at  the  applicant's  expense — 

where  the  applicant  is  the  judgment-debtor — on  the  holder 
of  the  decree  in  execution  of  which  he  was  arrested  or  im-  ■ 
prisoned  or  the  order  of  attachment  was  made,   or  on  the 
pleader  of  such  decree-holder,  and  on  the  other  creditors  (if 
any)  mentioned  in  the  application  : 

where  the  applicant  is  the  decree-holder — on  the  judgment- 
debtor  or  his  pleader. 

The  Court  may,  if  it  thinks  fit,  publish  at  the  applicant's 
expense  the  application  in  such  ofiicial  Gazettes  and  public 
newspapers  as  it  thinks  fit. 

Where  the  applicant  is  the  judgment-debtor,  the  Court 
may  exempt  him  from  any  payments  under  this  section  if 
satisfied  that  he  is  unable  to  make  them. 

Power  to         348.  The  Court  may  also,  if  it  thinks  fit,  cause  a  like  copy 
creditors.    ^^^  notice  to  be  served  on  any  other  person  alleging  himself 

to  be  a  creditor  of  the  applicant  or  applying  for  leave  to  be 

heard  on  the  application. 

'  lo  Ben.  Appx.  li. 


I 


CHAPTER   XX.       INSOLVENT   JUDGMENT-DEBTORS.       607 

349.  Where  the   judgment-debtor  is  under  arrest  ^,   the  Powers  of 
Court  may,  pending  the  hearing  under  section  350,  order  him  ^^^  ^^^ 
to  be  immediately  committed  to   jail,  or  leave  him  in  the  debtor 
custody  of  the  officer  to  whom  the  service  of  the  warrant  was  r^t^"^ " 
entrusted,  or  release  him  on  his  furnishing  sufficient  security 

that  he  will  appear  when  called  upon  ^. 

350.  On  the  day  so  fixed,  or  on  any  subsequent  day  to  Procedure 
which  the  Court  may  adjourn  the  hearing,  the  Court  shall  **  bearing, 
examine  the  judgment-debtor,  in  the  presence  of  the  persons 

on  whom  such  notice  has  been  served  or  their  pleaders,  as  to 
his  then  circumstances  and  as  to  his  future  means  of  payment, 
and  shall  hear  the  said  decree-holder,  the  other  creditors 
mentioned  in  the  application,  and  the  other  persons  (if  any) 
alleging  themselves  to  be  creditors,  in  opposition  to  the  judg- 
ment-debtor^s  discharge ;  and  may,  if  it  thinks  fit,  grant  time 
to  the  said  decree-holder  and  other  creditors  or  persons  to 
adduce  evidence  showing  that  the  judgment-debtor  is  not 
entitled  to  be  declared  an  insolvent. 

351.  If  the  Court  is  satisfied —  Declara- 
(a)  that  the  statements  in  the  application  are  substantially  solvency 

true  3  ;  ''^^  ap- 

(d)  that  the  judgment-debtor  has  not,  with  intent  to  de-  of  receiver, 
fraud  his  creditors,  concealed,  transferred  or  removed  any  part 
of  his  property  since  the  institution  of  the  suit  in  which  was 
passed  the  decree  in  execution  of  which  he  was  ari'ested  or 
imprisoned,  or  the  order  of  attachment  was  made,  or  at  any 
subsequent  time  * ; 

(c)  that  he  has  not,  knowing  himself  to  be  unable  to  pay  his 
debts  in  full,  recklessly  contracted  debts  ^  or  given  an  unfair  ^ 

'i.e.   'under   detention'    or   '  de-  partition  of  ancestral  estate  in  which 

tained  in  custody,'  1 1  Cal.  459  ;  but  he  is  a  sharer,  7  All.  445. 

not  committed  to  jail,  8  Mad.  503.  '  Relief  may  be  given  to  persons, 

*  A  bond  given  under  this  section  who,  although  knowing  that  they 
cannot  be  enforced  summarily,  7  Mad.  had  not  the  means  of  paying  at 
273.  the  time   the   debt   was  contracted, 

'  14  Cal.  691.  The  burden  of  proof  yet  honestly  believed,  upon  reason- 
is  on  the  debtor,  see  8  Ben.  255,  264.  able  grounds,  that  they  would  have 

*  The  concealment  etc.  must  be  the  means  of  paying  eventually,  2 
active:   the  clause  does  not  cover  a  Mad.  222 

mere    omission    by    the    judgment-  *  3  All.  530. 

debtor  to  state  his  right  to  demand 
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preference  to  any  of  his  creditors  by  any  payment  or  dis- 
position of  his  property; 

(d)  that  he  has  not  committed  any  other  act  of  bad  faith 
regarding"  the  matter  of  the  application ' — 

the  Court  may  declare  him  to  be  an  insolvent  ^^  and  may 
alsOj  if  it  thinks  fit,  make  an  order  ^  appointing  a  receiver  of 
his  property,  or  if  it  does  not  appoint  such  receiver,  may  dis- 
charge the  insolvent. 

If  the  Court  is  not  so  satisfied,  it  shall  make  an  order  ^  re- 
jecting the  application*. 

Creditors  352.  The  creditors  mentioned  in  the  application,  and  the 
their  debts,  other  persons  (if  any)  alleging  themselves  to  be  creditors  of 
the  insolvent,  shall  then  ^  produce  evidence  of  the  amount  and 
particulars  of  their  respective  pecuniary  claims  against  him ; 
aftd  the  Court  shall  by  order  ^  determine  the  persons  who  have 
proved  themselves  to  be  the  insolvent's  creditors  and  their 
respective  debts ;  and  shall  frame  a  schedule  of  such  persons 
and  debts;  and  the  declaration  under  section  351  shall  be 
deemed  to  be  a  decree  in  favour  of  each  of  the  said  creditors 
for  their  said  respective  debts  ®. 

A  copy  of  every  such  schedule  shall  be  stuck  up  in  the 
court-house. 

Nothing  in  this  section  shall  be  deemed  to  entitle  a  partner 
in  an  insolvent  firm  or,  when  he  has  died  before  the  insolvency, 
his  legal  representative,  to   prove  in   competition  with  the 


Schedule 
to  be 
framed. 


creditors  of  the  firm  '. 

'  i.e.  the  insolvency  and  all  the 
facts  and  circumstances  material  to 
explain  the  insolvency,  2  Mad.  221 : 
12  Ben.  Appx.  12. 

"  If  the  applicant  has  not  brought 
himself  within  clauses  (a),  (J),  (c)  or 
(d)  the  Court  has  no  discretion  on 
othergrounds  to  reject  the  application, 
4  All.  337- 

*  That  such  orders  are  appealable 
to  the  High  Court,  see  infra,  sec.  588, 
cl.  (17),  sec.  589,  6  Cal.  168. 

*  Unintentional  inaccuracies  in  the 
statements  mentioned  in  cl.  (a)  are 
not  sufl&cient  grounds  for  rejection,  7 
All.  295. 

®  This  word  refers  to  sequence  of 
procedure,  not  to  periods  of  time  or 


dates,  5  All.  269. 

•  Unless  the  schedule  is  framed, 
the  declaration  does  not  operate  as  a 
decree,  7  Mad.  318.  This  section 
imposes  a  duty  upon  the  creditors 
of  the  insolvent  named  in  his  applica- 
tion and  upon  theCourt.  Thecreditors 
must  prove  their  debts  if  they  intend 
to  dispute  the  insolvent's  statement 
in  his  application,  and,  on  default, 
the  Court  ought  to  frame  a  schedule 
with  reference  to  the  particulars  con- 
tained in  the  application,  subject, 
however,  to  amendment,  if  necessary, 
under  sec.  353,  ibid. 

'  This  is  in  accordance  with  Bead 
V.  Bailey,  3  App.  Ca.  94.  1 
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353.  Any  creditor  of  the  insolvent  who  is  not  mentioned  in  Applica- 
such  schedule  may  apply  ^  to  the  Court  for  permission  to  pro-  J^hed- 
duce  evidence  of  the  amount  and  particulars  of  his  pecxmiary  "'ed  credi- 
elaims  against  the  insolvent,  and,  in  case  the  applicant  proves 
himself  to  be  a  creditor  of  the  insolvent,  for  an  order  directing 

his  name  to  be  inserted  in  the  schedule  as  a  creditor  for  the 
debt  so  proved. 

Any  creditor  mentioned  in  the  schedule  may  apply  to  the 
Court  for  an  order  altering  the  schedule  so  far  as  regards  the 
amount,  nature  or  particulars  of  his  ovvn  debt,  or  to  strike 
out  the  name  of  another  creditor,  or  to  alter  the  schedule  so 
far  as  regards  the  amount,  nature  or  particulars  of  the  debt 
of  another  creditor. 

In  the  case  of  any  application  under  this  section,  the  Court, 
after  causing  such  notices  as  it  thinks  fit  to  be  served,  at  the 
applicant's  expense,  on  the  insolvent  and  the  other  creditors, 
and  hearing  their  objections,  if  any,  may  comply  with  or 
reject  the  application. 

354.  Every  order  xmder  section  351  shall  be  published  in  Effect  of 
the  local   oflSicial  Gazette  and  shall  operate  to  vest  in  the  pointing 
Receiver  all  the  insolvent's  property  (except  the  particulars  Receiver, 
specified  in  the  first  proviso  to  section  266),  whether  set  forth 

in  his  application  or  not  ^. 

355.  The  Receiver  so  appointed  shall  give  such  security  as  Receiver 
the  Court  may  direct  and  shall  possess  himself  of  all  such  g'^^J^y 
property,  except  as  aforesaid ;  a°d  collect 

and  on  his  certifying  that  the  insolvent  has  placed  him  in  _ .  ,  * 

*'      °  ...  Discharge 

possession  thereof,  or  has  done  everything  in  his  power  for  of  insol- 
that  purpose,  the  Court  may  discharge  the  insolvent  upon  ^®° 
such  conditions  (if  any)  as  the  Court  thinks  fit. 

356.  The  Receiver  shall  proceed  under  the  direction  of  the  Duty  of 

r,       ,  Receiver. 

Court — 

(a)  to  convert  the  property  into  money : 

{fj)  to  pay  thereout  debts,  fines  and  penalties  (if  any)  due  by 

the  insolvent  to  Government : 

'  within  90  days  from  the  date  of         '  As  to  after-acquired  property,  see 
the  publication  of  the  schedule,  Act      8  Cal.  556. 
XV  of  1877,  sclied.  II,  art.  174. 

VOL.  II.  U    r 
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(c)  to  pay  the  said  decree-holder's  costs : 

(d)  to  discharge  according  to  their  respective  priorities  all 
debts  secured  by  mortgage  of  the  insolvent's  property  ^ : 

(e)  to  distribute  the  balance  among  the  scheduled  creditors 
rateably  according  to  the  amounts  of  their  respective  debts 
and  without  any  preference. 

His  right        and  such  Receiver  may  retain  as  a  remuneration  for  the 
t^"^""'   performance  of  his  duties  a  commission,  to  be  fixed  by  the 
Court,  not  exceeding  the  rate  of  five  per  centum  upon  the 
amount  of  the  balance  so  distributed  (the  amount  of  the  com- 
mission so  retained  being  deemed  a  distribution),  and  shall 

Delivery  of  deliver  the  surplus,  if  any,  to  the  insolvent  or  his  legal  repre- 

«"^^"^-      sentative: 

Provided  that,  in  any  local  area  in  which  a  declaration  has 
been  made  under  section  320  and  is  in  force,  no  sale  of  im- 
moveable property  paying  revenue  to  Government  or  held  or 
let  for  agricultural  purposes  shall  be  made  by  the  Receiver; 
but,  after  he  has  sold  the  other  property  of  the  insolvent,  the 
Court  shall  ascertain  (a)  the  amount  required  to  satisfy  the 
claims  of  the  scheduled  creditors  after  deducting  the  moneys 
already  received,  (b)  the  immoveable  property  of  the  insolvent 
remaining  unsold,  and  (c)  the  incumbrances,  if  any,  existing 
thereon,  and  shall  forward  a  statement  to  the  Collector  con- 
taining the  particulars  aforesaid ;  and  thereupon  the  Collector 
shall  proceed  to  raise  the  amount  so  required  by  the  exercise 
of  such  of  the  powers  conferred  on  him  by  sections  322  to  325 
both  inclusive,  as  he  thinks  fit,  and  subject  to  the  provisions 
of  those  sections  so  far  as  they  may  be  applicable ;  and  shall 
hold  at  the  disposal  of  the  Court  all  sums  that  may  come  to 
his  hands  by  such  exercise.  j 

Effect  of         357.  An  insolvent  discharged  under  section  351   or  ^^5 

*^^*'   shall  not  be  arrested  or  imprisoned  on  account  of  any  of  the 

scheduled   debts.     But  (subject  to  the  provisions  of  section 

358)  his  property,  whether  previously  or  subsequently  acquired 

*  The  receiver  ought  as  a  condition  and  so  rank  as  a  judgment-credito* 

of  dealing  with  mortgaged  property  The  mortgagee's  position  is  essentj- 

in  every  case  to  pay  off  the  mortgage,  ally  different  from  that  of  the  ui  i- 

even  when  the  mortgagee  has  not  secured  creditor,  7  Bom.  458. 
sought  to  be  placed  in  the  schedule 
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(except  the  particulars  specified  in  the  first  proviso  to  section 
266  and  except  the  property  vested  in  the  Receiver),  shall,  by 
order  of  the  Court  ^,  be  liable  to  attachment  and  sale^  until  the 
debts  due  to  the  scheduled  creditors  are  satisfied  to  the  extent 
of  one-third,  or  until  the  expiry  of  twelve  years  from  the  date 
of  the  order  of  discharge  under  section  351  or  ^^^^. 

358.  If  the  aggregate  amount  of  the  scheduled  debts  is  Declaim 
two  hundred  rupees  or  a  less  sum,  the  Court  may,  and  in  any  *ngoivent 
case  after  the  scheduled  debts  have  been  satisfied  to  the  extent  is  <ii8- 
of  one-third  ^,  or  after  the  expiry  of  twelve  years  from  the  fromjla- 
order  of  discharge,  the  Coui-t  shall  declare  the  insolvent  dis-  l^'lity- 
charged  as  aforesaid  absolved  from  further  liability  in  respect 

of  such  debts. 

359.  Whenever  at   the  hearing  under  section  350,  it  is  Prooedore 
proved  that  the  applicant  has  dialwnest 

(a)    been  guilty,  in  his  application,    of    any   concealment  applicant, 
or  of  wilfully  making  any  false  statement  as  to   the  debts 
due  by  him,  or  respecting  the   property  belonging  to  him, 
whether  in  possession  or  in  expectancy,  or  held  for  him  in 
trust ; 

(fj)  fraudulently  concealed,  transferred  or  removed  any  pro- 
perty; or 

(c)  committed  any  other  act  of  bad  faith  regarding  the 
matter  of  the  application, 

the  Court  shall,  at  the  instance  of  any  of  his  creditors, 
sentence  him  by  order  in  writing  to  imprisonment  for  a 
term  which  may  extend  to  one  year  from  the  date  of  com- 
mittal. 

Or  the  Court  may,  if  it  think  fit,  send  him  to  the  Magis- 
trate to  be  dealt  with  according  to  law. 

360.  The  Local  Government  may,  by  notification  in  the  Invett- 
ofPicial  Gazette,  invest  any  Court  other  than  a  District  Court  ^^^  ° 
with  the  powers  conferred  on  District  Courts  by  sections  344  to  Courts 
359  (both  inclusive)  *,  and  the  District  Judge  may  transfer  to  pj^en  of 

'  Sucli  order  is  appealable  to  the  *  See  liombay  Government  Oazettr, 

High  Court:  see  infra,  sec.  588,01.(17),  2and  Nov.  1877,  Part  I,  p.  998;  ll 

sec.  589.  Dec.  1879,  Part  I,  p.  975  :     Panjitb 

■'  Ben.  F.  B.  889.  Notifications,  No.  3303,  dated  10  Sept. 

'  6  All.  258.  1879  ;  No.  4123,  dated  29  Oct.  1877  : 

R    r    2 
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District      any  Court  situate  in  his  district  and  so  invested  any  case  in- 

8.       stituted  under  section  544. 
Transfer  of         ^         ^  .  ^\^  .  ,.        .  , 

cases.  Any  Court  so  invested  may  entertain  any  application  under 

section  344  by  any  person  arrested  in  execution  of  a  decree  of 

such  Court  \ 


Central  Provinces  Gazette,  Oct.  1877, 
Part  I  A,  p.  305  ;  ibid.,  Jan.  1878, 
Part  I  A,  p.  9 ;  ibid.,  May  1879,  P*^ 
I  A,  p.  238;  ibid.,  Jan.  1880,  Part  I  A, 
p.  18  :  British  Burma  Gazette,  Oct. 
1879,  Part  II,  p.  211  :  4  Cal.  94. 
As  to  the  Courts  of  Small  Causes  at 
Ajmer  and  Beawar,  see  Gazette  of 
India,  6  Oct.  1883,  Part  II,  p.  545. 


'  But  it  cannot  entertain  an  appli- 
cation to  be  declared  an  insolvent, 
made  by  a  judgment-debtor  whose 
property  has  been  attached,  except 
where  such  application  is  transfeiTed 
to  it  by  the  District  Court,  7  Mad. 
511  ;  and  see  8  Bom.  196  and  9  Mad. 
"3. 
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PAKT   II. 

OF  INCIDENTAL  PROCEEDINGS. 


CHAPTEE   XXI. 

OF    THE    DEATH^    MARRIAGE    AND    INSOLVENCY    OF    PARTIES  ^ 

361.  The  death  of  a  plaintiff  or  defendant  shall  not  cause  No  abate- 
the  suit  to  abate  if  the  right  to  sue  survives  2,  ^^^vV 

-„  ,  death,  if 

Illustrations.  right  to 

(a)  A  covenants  with  B  and  C  to  pay  an  annuity  to  B  during  sue  sur- 
C's  life.     B  and   C  sue  A    to  compel  payment.     B  dies  before  ^^®*' 
the  decree :    the  right  to  sue  survives  to  C,  and  the  suit  does 
not  abate ". 

(6)  In  the  same  case,  all  the  parties  die  before  decree.  The 
right  to  sue  survives  to  the  representative  of  the  survivor  of  B  and 
C,  and  he  may  continue  the  suit  against  ^'s  representative. 

(c)  A  sues  B  for  libel.  A  dies.  T!ie  right  to  sue  does  not 
Buivive,  and  the  suit  abates. 

id)  A,  a  member  of  a  Hindu  joint  family  under  the  MitAkshard 
law,  institutes  a  suit  for  partition  of  the  family-property.  A  dies 
leaving  B,  a  minor  son,  his  heir.  The  right  to  sue  survives  to  B, 
and  the  suit  does  not  abate*. 

'  In  this  chapter,  so  far  as  may  be,  Ttci/cross  v.  Orani,  4  C.  P.  D.  40. 
the  words  '  plaintiff,' '  defendant '  and  A  commits  a  tort  on  B  by  which 

'  suit '  include  '  appellant,'  '  respond-  .^'s  estate  profits.     S  sues  A  for  the 

ent '  and  '  appeal '  respectively  in  pro-  tort.   A  dies  before  decree.   The  right 

ceediugs    arising   out   of    the    death  to   sue  A'a   representative    survives, 

etc.  of  parties  to  an  appeal,  sec.  58a,  and  the  suit  does  not  abate,  Ashley 

infra.  T.  Taylor,  10  Ch.  D.  768. 

'  Of.  Order  xvii.  r.  i.  A,  the  mother  of  B,  a  Hindd  minor 

'  Anderson  v.  Martindale,  l  East,  under  the  Mitsiksharii  law,  sues  on 

497.  B^i  behalf  to  set  aside  an  alienation, 

*  4  All.  235.     Other  illustrations  by  /i's  father,  of  ancestral  property, 

are: —  B  dies.     The  right  to  sue  does  not 

j4  commits  a  tort  injuriously  affect-  survive  to  A,  and  the  suit  abates, 

ing   Fs   estate.     B  sues  A  for   the  4  All.  235.     See  also  i  Agra,  49 :  the 

tort,    and   dies    before   decree.     The  Succession   Act,    sec.   a68 :    and   the 

right   to  sue   survives  to  iJ's  repre-  Contract  Act,  sec.  37,  supra,  vol.  I, 

oentative,  and  the  suit  does  not  abate,  pp.  460,  570. 
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Death  of 
one  of 
Beveral 
plaintiflFs 
or  defen- 
dants, if 
right  to 
sue  sur- 
vives. 


Death  of 
one  of 
Beveral 
plaintiffs 
where 
right  to 
sue  sur- 
vives to 
survivors 
and  repre- 
sentative 
of  de- 
ceased. 

Where  no 
application 
made  by 
represen- 
tative of 
deceased 
plaintiff. 


plaintiff". 


Abatement 
where  no 


»  I  Ben.  O.  C.  J.  42. 

="  6  Suth.  Civ.  R.  2. 

^  within  60  days  from  the  date  of 
the  plaintiff''s  death,  Act  XV  of  1887, 
sched.  II,  art.  171.     Upon  the  death 


of  a  sole  plaintiff,  if  no  such  applica- 
tion is  made,  the  suit  abates.  But  it 
may  be  revived  under  sec.  371  >  5  *-^*^' 

139- 

•  8  Bom.  241. 


362.  If  there  be  more  plaintiffs  or  defendants  than  one, 
and  any  of  them  dies,  and  if  the  right  to  sue  survives  to 
the  surviving  plaintiff  or  plaintiffs  alone  ^,  or  against  the 
surviving  defendant  or  defendants  alone  ^,  the  Court  shall 
cause  an  entry  to  that  effect  to  be  made  on  the  record, 
and  the  suit  shall  proceed  at  the  instance  of  the  surviving 
plaintiff  or  plaintiffs,  or  against  the  surviving  defendant  or 
defendants. 

363.  If  there  be  more  plaintiffs  than  one,  and  any  of  them 
dies,  and  if  the  right  to  sue  does  not  survive  to  the  surviving  i 
plaintiff  or  plaintiffs  alone,  but  survives  to  him  or  them  and 
the  legal  representative  of  the  deceased  plaintiff  jointly,  the 
Court  may,  on  the  application  ^  of  such  legal  representative, 
enter  his  name  on  the  record  in  the  place  of  such  deceased 
plaintiff,  and  the  suit  shall  proceed  at  the  instance  of  the 
surviving  plaintiff  or  plaintiffs  and  such  legal  representative. 

364.  If  within  the  time  limited  by  law  no  application  be 
made  to  the  Court  by  any  person  claiming  to  be  the  legal  repre- 
sentative of  a  deceased  plaintiff,  the  suit  shall  proceed  at  the 
instance  of  the  surviving  plaintiff  or  plaintiffs ; 

and  the  legal  representative  (if  any)  of  the  deceased  plaintiff 
shall  be  made  a  party  and  shall  be  interested  in  and  bound  by 
the  decree  passed  in  the  suit,  in  the  same  manner  as  if  the 
suit  had  proceeded  at  his  instance  conjointly  with  the  sur» 
viving  plaintiff  or  plaintiffs. 

Death  of         365.  In  case  of  the  death  of  a  sole  plaintiff  or  sole  sur» 
surviving,    viving  plaintiff,  the  Court  may,  where  the  right  to  sue  survives, 
on  the  application^. of  the  legal  representative^  of  the  deceased, 
enter  his  name  in  the  place  of  such  plaintiff  on  the  record,  and 
the  suit  shall  thereupon  proceed.  \ 

366.  If  within  the  time  limited  by  law  no  such  application 
application  ^®  made  to  the  Court  by  any  person  claiming  to  be  the  legal 
by  repre-    representative  of  the  deceased  plaintiff,  the  Court  may  paaf 
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an  order  that  tlie  suit  shall  abate  ^,  and  shall,  on  the  application  ^  sentative 
of  the  defendant  award   to  the  defendant  the  costs  which  plaintiff  ^ 
he  may  have  incurred  in  defending  the  suit,  to  be  recovered  from 
the  estate  of  the  deceased  plaintiff ; 

or  the  Court  may,  if  it  think  proper,  on  the  application 
of  the  defendant,  and  upon  such  terms  as  to  costs  or  otherwise 
as  it  thinks  fit,  pass  such  other  order  ^  as  it  thinks  fit  for 
bringing  in  the  legal  representative  of  the  deceased  plaintiff, 
or  for  proceeding  with  the  suit  in  order  to  a  final  determination 
of  the  matter  in  dispute,  or  for  both  those  purposes  *. 

Explanation. — A  certificate  of  heirship'^,  or  a  certificate  to 
collect  debts  ^,  does  not  of  itself  constitute  the  person  holding  it 
the  legal  representative  of  the  deceased.  But  when  the  person 
holding  any  such  certificate  obtains  thereby  property  belonging 
to  the  deceased,  he  may  be  treated  as  a  legal  representative 
liable  in  respect  of  such  property ''. 

367.  If  any  dispute  arise  as  to  who  is  the  legal  rep  re-  Dispute  as 
sentative  of  a  deceased  plaintiff,  the  Court  may  either  stay  ggnte^Ive 
the  suit  until  the  fact  has  been  determined  in  another  suit,  or  of  deceased 
decide  at  or  before  the  hearing   of  the  suit  who  shall  be 
admitted  to  be  such  legal  representative  for  the  purpose  of  pro- 
secuting the  suit^. 

368.  If  there  be  more  defendants^  than  one,  and  any  of  Death  of 
them  die  before  decree  and  the  right  to  sue  does  not  survive  °^y^^\  de- 
against  the  surviving  defendant  or  defendants  alone,  fendants, 

and  also  in  case  of  the  death  of  a  sole  defendant,  or  sole  or  of  sole, 

surviving  defendant  where  the  right  to  sue  survives,  vivlng,  de- 

the  plaintiff  may   make   an  application  ^^   to   the   Court,  fondant. 

'  Such  order  is  appealable,  10  Bom,  sees.  363,  365  and  366  are  inapplicable 

a 30.  to  execution-proceedings,  3  Bom.  221 : 

'  within  60  days  from  the  sixtieth  3  All.  764,  765  :   6  All.  359. 

day  from  the  date  of  the  plaintiff's  *  Orders  under  this  section  are  ap- 

death,  Act  XV  of  1877,  sched.  II,  pealable,  sec.  588,0!,  (18). 

art.  171  A.  '  Reading  sec,  368  with  sec.  58a, 

'  .Such  order  is  appealable,  sec,  588,  it  is  clear  that  the  word  '  defendant  * 

cl.  (18).  in  the  former  section  includes  a  re- 

*  14  Cal.  757.  spondent,  7  All,   734,   738:    11   Cal. 

*  under  Bom,  Reg,  VIII  of  l8a7 :  694,  696, 

4  Bom.  H.  C,  A,  C.  J,  178,  *"  within  60  days  from  the  date  of 

*  under  Act  XXVII  of   i860:    8       the   defendant's   death,  Act   XV  of 
Suth.  Civ.  E.  I,  col.  3.  1877,  sched,  II,  art.  171  B, 

'  Notwithstanding  sec.  647  infra, 
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Salt  not 
abated  by 
marriage 
of  female 
party. 


When 
plaintiff's 


specifying  the  name,  description  and  place  of  abode  of  any 
person  whom  he  alleges  to  be  the  legal  representative  of  the 
deceased  defendant,  and  whom  he  desires  to  be  made  the 
defendant  in  his  stead. 

The  Court  shall  thereupon  enter  the  name  of  such  re- 
presenta,tive  on  the  record  in  the  place  of  such  defendant  ^, 

and  shall  issue  a  summons  to  such  representative  to  appear 
on  a  day  to  be  therein  mentioned  to  defend  the  suit ; 

and  the  case  shall  thereupon  proceed  in  the  same  manner 
as  if  such  representative  had  originally  been  made  a  de- 
fendant and  had  been  a  party  to  the  former  proceedings  in 
the  suit : 

Provided  that  the  person  so  made  defendant  may  object 
that  he  is  not  the  legal  representative  of  the  deceased  de- 
fendant, or  may  make  any  defence  appropriate  to  his  character 
as  such  representative. 

When  the  plaintiff  fails  to  make  such  application  within 
the  period  prescribed  therefor,  the  suit  shall  abate,  unless  he 
satisfies  the  Court  that  he  had  sufficient  cause  for  not  making 
the  application  within  such  period  ^. 

869.  The  marriage  of  a  female  plaintiff  or  defendant 
shall  not  cause  the  suit  to  abate,  but  the  suit  may  notwith- 
standing be  proceeded  with  to  judgment,  and,  where  the 
decree  is  against  a  female  defendant,  it  may  thereupon  be 
executed  against  her  alone. 

If  the  case  is  one  in  which  the  husband  is  by  law  liable 
for  the  debts  of  his  wife,  the  decree  may,  with  the  permission 
of  the  Court,  be  executed  against  the  husband  also ;  and,  in 
case  of  judgment  fpr  the  wife,  execution  of  the  decree  may 
with  such  permission  be  issued  upon  the  application  of  the- 
husband,  where  the  husband  is  by  law  entitled  to  the  subject- 
matter  of  the  decree  ^. 

370.  The  bankruptcy  or  insolvency  of  a  plaintiff  in  any 


'  This  does  not  prevent  the  Court 
from  making  (under  sec.  32)  some 
other  person  a  party,  when  he 
claims,  on  good  prima  Jacie  e%ndence, 
to  be  the  representative  of  the  de- 
ceased respondent,  8  Mad.  300. 


'  The  provisions  of  sec.  368  are  in- 
applicable to  the  case  of  the  death  of 
a  judgment-debtor,  6  All.  259. 

»  From  the  C.  L.  P.  Act,  1853, 
sec.  141. 
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suit   which  his   assignee    or    the    receiver    appointed   under  bankmpt- 
gection  351  might  maintain  for  the  benefit  of  his  creditors  g^j^g^"* 
shall  not  bar  the  suit,  unless  such  assignee  or  receiver  declines  l^ars  suit, 
to  continue  the  suit  and  to  give  security  for  the  costs  thereof 
within  such  time  as  the  Court  may  order  ^. 

If  the  assignee  or  receiver  neglect  or  refuse  to  continue  the  Procedure 
suit  and  to  give  such  security  within  the  time  so  ordered,  ^      *f"., 
the  defendant  may  apply  for  the  dismissal  of  the  suit  on  the  to  continue 
ground  of  the  plaintifE^s  bankruptcy  or  insolvency,  and  the  gecurUy!^* 
Court  may  dismiss  the  suit  ^  and  award  to  the  defendant  the 
costs  which  he  has  incurred  in  defending  the  same,  to  be 
proved  as  a  debt  against  the  plaintiff's  estate^. 

371.  When  a  suit  abates  or  is  dismissed  under  this  chapter,  Effect  of 
no  fresh  suit  shall  be  brought  on  the  same  cause  of  action.        or  dis™*" 

But  the  person  claiming  to  be  the  legal  representative  of  missal, 
the  deceased  or  bankrupt  or  insolvent  plaintiff  may  apply*  for  -'^PP^i- 
an  order  to  set  aside  the  order  for  abatement  or  dismissal ;  set  aside 
and,  if  it  be  proved  that  he  was  prevented  by  any  sufficient  op^g™^"' 
cause  from  continuing  the  suit,  the  Court  shall  set  aside  the  missal, 
abatement  or  dismissal  upon  such  terms  as  to  costs  or  other- 
wise as  it  thinks  fit^. 

372.  In  other  cases  ®  of  assignment,  creation  or  devolution  Procedure 
of  any  interest  pending  the  suit^,  the  suit  may,  with  the'°?**®°^ 
leave  of  the  Court,  given  either  with  the  consent  of  all  parties  pending 
or  after  service  of  notice  in  writing  upon  them,  and  hearing  '"'*■ 
their  objections  ^,  if  any,  be  continued  by  or  against  the  person 

to  whom  such  interest  has  come  either  in  addition  to  or  in 


'  12   Bom.   H.  C.   257:    13  Suth.  not  apply  to  a  case  in  which  a  de- 
Civ.  R.  432.  fendant  or  respondent  has  died,  but 

'  Orders  rejecting  applications  for  to  the  case  only  in  which  the  plaintiff 

dismissal  are  appealable,  sec.  588,  cl.  or  appellant  has  died  or  become  in- 

(19).  solvent,  7  Mad.  196. 

'  From  the  C.  L.  P.  Act,  1852,  sec.  Orders   refusing  to    set  aside   the 

142,  which   applies   only  to   actions  abatement  or  dismissal  are  appealable, 

pending  when  a  bankruptcy  or  insol-  sec.  588,  cl.  (20). 

vency  occurs,  Stanton  v.  Collier,  23  *  8  Cal.  847  :  9  Bom.  151. 

L.  J.,  Q.  B.  116.  '  These  wortls  relate  to  a  suit  in 

'  within  60  days  from  the  date  of  which  no  final  order  has  been  made, 

the  order  for  abatement  or  dismissal,  5  Cal.  731. 

Act  XV  of  i877,sched.  II,  art.  171  C  *  Orders   disallowing  these   objec- 

'  9  Bom.  275.     This  section  does  tions  are  appealable,  sec.  588,  cl.  (,2i>. 
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substitution  for  the  person  from  whom  it  has  passed,  as  the 
ease  may  require^. 


CHAPTER  XXIL 

OF    THE    WITHDRAWAL  AND    ADJUSTMENT   OF    SUITS. 

Power  to         373.  If,  at  any  time  after  the  institution  of  the  suit,  the 

plaintiff  to  Court^  is  satisfied  on  the  application  of  the  plaintiff  (<?)  that 

withdraw    the  suit  must  fail  by  reason  of  some  formal  defect,  or  {b)  that 

ty  to  bring  there  are  sufficient  grounds  for  permitting  him  to  withdraw 

fresh  suit,   from  the  suit  or  to  abandon  part  of  his  claim  with  liberty 

to  bring  a  fresh  suit  for  the  subject-matter  of  the  suit  or  in 

respect  of    the    part   so   abandoned,   the   Court  may  grant 

such  permission^  on  such  terms  as  to  costs  or  otherwise  as  it 

thinks  fit*. 

If  the  plaintiff  withdraw  from  the  suit,  or  abandon  part  of 
his  claim,  without  such  permission,  he  shall  be  liable  for  such 
costs  as  the  Coui't  may  award,  and  shall  be  precluded  from 
bringing  a  fresh  suit  for  the  same  matter  or  in  respect  of  the 
same  part^. 

Nothing  in  this  section  shall  be  deemed  to  authorise  the 
Court  to  permit  one  of  several  plaintiffs  to  withdraw  without 
the  consent  of  the  others  ^. 

Limitation      374.  In  any  fresh  suit  instituted  on  permission  granted 
a^ted  by  ^^^i^r  the  last  preceding  section,  the  plaintiff  shall  be  bound 

*  This  section  applies  to  cases  For  cases  in  which  permission  has 
where  neither  party  to-  the  record  been  granted,  see  14  Suth.  0.  J. 
was  alive  when  the  application  was  App.  17;  16  Suth.  Civ.  K.  100: 
made,  8  Cal.  837,  p.  848,  following  17  ibid.  164:  20  ibid.  163:  5  N.  W.  P. 

5  Cal.  731.     The  cases  of  assignment       116  :  3  All.  528. 

etc.  contemplated  are  those  in  which  The  provisions  of  sec.  373  are  not 

*  the   person  to  whom  such  interest  affected  by  the  Bengal  Tenancy  Act, 

has   come'   is   on   the   same  side  of  VIII  of  1885,  sec.  37. 
the  suit  as  '  the  person  from  whom  it  '  But   see   Bourke,  Part   VII,    p.  ; 

has    passed,'    5    All.    209.       As    to  162,   where   the   plaintiff  withdrew  I 

adding  a  purchaser  pendente  lite  as  his  suit  with  the  defendant's  consent, 

defendant,  see  8  Bom.  323.  and  it  was  held  that  he  might  bring  f 

*  whether  original  or  appellate.  a  fresh  suit. 

'  5  All.  595.  *  This  section  and  section  54  are  the 

*  The  order  permitting  withdrawal  only  provisions  in  the  Code  which 
with  liberty  etc.  is   not  appealable,       justify   proceedings    analogous   to  a 

6  All.  211.  nonsuit,  9  All.  697. 
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by  the  law  of  limitation  in  the  same  manner  as  if  the  first  suit 
had  not  been  brought^. 

375.  If  a  suit  be  adjusted  "^  wholly  or  in  part  by  any  lawful  Compro- 
agreement  or  compromise,  or  if  the  defendant  satisfy  the  ™"g  °^ 
plaintiff  in  respect  to  the  whole  or  any  part  of  the  matter 
of  the  suit,  such  agreement,  compromise  or  satisfaction  shall 
be  recorded,  and  the  Court  shall  pass  a  decree  in  accordance 
therewith  so  far  as  it  relates  to  the  suit^,  and  such  decree  shall 
be  final,  so  far  as  relates  to  so  much  of  the  subject-matter 
of  the  suit  as  is  dealt  with  by  the  agreement,  compromise  or 
satisfaction  ^. 


CHAPTER  XXIII. 

OF    PAYMENT   INTO    COURT. 

376.  The   defendant  in   any  suit   to   recover  a   debt   or  Deposit  by 
damages  may,  at  any  stage   of  the  suit,  deposit  in  court  of  amount 
such  sum  of  money  as  he  considers  a  satisfaction  in  full  of  in  satisfac- 

. ,        .    .  tion  of 

the  claim.  claim. 

377.  Notice  *  in  writing  of   the   deposit   shall  be  given  Notice  of 
through  the  Court  by  the  defendant  to  the  plaintiff,  and  ^®P°"^'- 
the  amount  of  the  deposit  shall  (unless  the  Court  otherwise 
directs)  be  paid  to  the  plaintiff  ^  on  his  application. 

378.  No    interest  shall   be  allowed  to   the  plaintiff  on  Interest  on 
any  sum  deposited  by  the  defendant  from  the  date  of  the  allied  to*^ 

'  This  rule  applies  (see  sec.  647)  to  one  of  the  parties  wished  to  recede, 

applications   for  execution,   6    Bom.  was  enforced  on  motion  under  this  sec- 

681  :  7  All.  359.  tion ;  see  also  8  Mad.  48a.    In  1 1  Cal, 

'  An  agreement  to  take  an  oath  350,  however,  the  Court  held  that  sec. 

at   a  pagoda  by  the   parties   before  375  merely  covered  cases  in  which  all 

the   suit  came  to   a  hearing  is   not  parties   consent   to  have   the    terms 

an  'adjustment,'  4  Mad.  H.  C.  432  :  entered  into,  carried  out,  and  judg- 

2  Mad.  356.  ment  entered  up.    As  to  an  attorney's 

'  13  Cal.  170.     This  section   pro-  power  to  compromise  a  suit  without 

vides  an   alternative  and   more   ex-  his  client's  consent,  see  7  Bom.  H.  C, 

peditious  course  than  a  separate  suit  0.  C.  J.  79.     As  to  a  vakd's  power 

for  specific  performance,  which  remedy  to  admit  and  assent,  3  Moo.  I.  A. 

still  remains  open  to  the  parties.  The  253 :  a  N.  W.  P.  149. 

matter  may  be  decided  on  affidavit,  *  See  form,  sched.  IV,  no.  155. 

7    Bom.   304,   308,   309,   where    an  *  or  his  agent  or  pleader,  sec.  63, 

reement  out  of  Court,  from  which  supra. 
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plaintiff  receipt  of  such  notice^  whether  the  sum  deposited  be  in  full  of 
notice.        ^^^  claim  or  fall  short  thereof. 

Where  379.  If  the  plaintiff  accept  such  amount  only  as  satisfac- 

accepts  de-  ^^^^  ^^  P^^^  °^  ^^^  claim,  he  may  prosecute  his  suit  for  the 
posit  as  balance  :  and  if  the  Court  decides  that  the  deposit  by  the  de- 
tion  in  fcndant  was  a  full  satisfaction  of  the  plain  tiff  ^s  claim,  the 
P*"^-  plaintiff  must  pay  the  costs  of  the  suit  incurred  after  the  de- 

posit and  the  costs  incurred  previous  thereto,  so  far  as  they  were 
caused  by  excess  in  the  plaintiff's  claim  ^. 
Where  he        If  the  plaintiff  accept  such  amoxmt  as  satisfaction  in  full  of 
as  satisfac-  liis  claim,  he  shall  present  to  the  Court  a  statement  to  that 
tion  in       effect,  and  such  statement  shall  be  filed  and  the  Court  shall 

full.  \ 

pass  judgment  accordingly,  and,  in  directing  by  whom  the 
costs  of  each  party  are  to  be  paid,  the  Court  shall  consider 
which  of  the  parties  is  most  to  blame  for  the  litigation. 

Illustrations. 

(a)  A  owes  B  rs.  loo.  B  sues  A  for  the  amount,  having  made 
no  demand  for  payment  and  having  no  reason  to  believe  that  the 
delay  caused  by  making  a  demand  would  place  him  at  a  dis- 
advantage. On  the  plaint  being  filed,  A  pays  the  money  into 
court.  B  accepts  it  in  full  satisfaction  of  his  claim,  but  the  Court 
should  not  allow  him  any  costs,  the  litigation  being  presumably 
groundless  on  his  part. 

(6)  B  sues  A  under  the  circumstances  mentioned  in  Illustration 
(a).  On  the  plaint  being  filed,  A  disputes  the  claim.  Afterwards 
A  pays  the  money  into  court.  B  accepts  it  in  full  satisfaction  of 
his  claim.  The  Court  should  also  give  B  his  costs  of  suit,  ^'s 
conduct  having  shown  that  the  litigation  was  necessary. 

(c)  A  owes  B  rs.  loo  and  is  willing  to  pay  him  that  sum  with- 
out suit.  B  claims  rs.  150  and  sues  A  for  that  amount.  On  the 
plaint  being  filed,  A  pays  rs.  100  into  court  and  disputes  only  his 
liability  to  pay  the  remaining  rs.  50.  B  accepts  the  rs.  100  in 
full  satisfaction  of  his  claim.  The  Court  should  order  him  to  pay 
A 's  costs. 


CHAPTER  XXIV. 

OP  BEQUIEING   SECURITY   FOR   COSTS. 

When  380.  If,  at  the  institution  or  at  any  subsequent  stage 

for"co8tB      ^'^  ^  ^^^^^  ^^  appears  to  the  Court  that  a  sole  plaintiff  is,  or 

*     This   rule   qualifies  the  discretionary  power   as   to   costs  conferred  on 
the  Court  by  eec.  220,  supra. 
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(when  there  are  more  plaintiffs  than  one)  that  alF  the  plaintiffs  may  be 
are  residing  ^  out  of  British  India  ^,  and  that  such  plaintiff  f^^""®** 
does  not,  or  that  no  one  of  such  plaintiffs  does,  possess  any  plaintiff, 
sufficient  immoveable  property  within  British  India  indepen- 
dent of  the  property  in  suit,  the  Court  may,  either  of  its  own 
motion  or  on  the  application  of  any  defendant,  order  the 
plaintiff  or  plaintiffs^  within  a  time  to  be  fixed  by  the  order, 
to  give  security^  for  the  payment  of  all  costs  incurred  and 
likely  to  be  incurred  by  any  defendant. 

381.  In  the  event  of  such  security  not  being  furnished  within  Effect  of 
the  time  so  fixed,  the  Court  shall  dismiss  the  suif^  unless  the  furnish*** 
plaintiff  or  plaintiffs  be  permitted  to  withdraw  therefrom  under  security. 
the  provisions  of  section  373. 

382.  Whoever   leaves  British  India  under   such  circum-  Residence 
stances  as  to  afford  reasonable  probability  that  he  will  not  ^^^}^ 
be  forthcoming  whenever  he  may  be  called  upon  to  pay  costs  India, 
shall  be  deemed  to  be  residing  out  of  British  India  within  the 
meaning  of  section  380*. 


'  D'Uormusffee  v.  Gret/,  10  Q.  B. 
D.  13. 

*  under  such  circunietances  as  will 
afford  reasonable  probability  that  the 
plaintiff  or  plaintiffs  will  not"  be 
forthcoming  when  the  suit  is  decided, 
3  Bom.  229. 

'  See  Act  I  of  1868,  sec.  2  (supra, 
vol.  I,  p.  488)  :    9  Bom.  244. 

*  A  substantial,  not  a  mere  nominal, 
j>laintiff  is  meant :  see  Belmonte  v. 
Aynard,  4C.  P.  D.  221,  352,  where 
a  litigant  residing  in  Hamburgh  was 
for  mere  convenience  made  plaintiff  in 
an  interpleader  issue.  A  defendant 
cannot  be  compelled  to  give  security 
for  costs,  and  this  principle  applies  to 
a  shareholder  in  a  company,  resident 
abroad,  who  appears  to  oppose  a  peti- 
tion for  winding  it  up,  In  re  Perry 
&c.  Co.,  2  Ch.  D.  531. 


*  i.e.  substantial  security,  varying 
in  amount  according  to  the  require- 
ments of  the  case,  3  Ch.  D.  62. 

*  14  Cal.  533,  even  though  the 
defendant  also  is  residing  out  of 
British  India,  1 2  Suth.  Civ.  R.  465, 
col.  1. 

^  This  probably  means  '  dismiss  the 
suit  as  against  the  defendant  or  de- 
fendants for  the  payment  of  whose 
costs  the  security  was  ordered  to  be 
given,'  see  Ward  v.  Ward,  1 1  Beav. 
1 59.  The  Court  should  first  see  that 
notice  of  the  order  requiring  security 
has  been  served  on  the  plaintiff  or  his 
pleader,  5  Mad.  265. 

'  Security  for  costs  may  also  be  re- 
quired where  the  plaintiff  is  a  limited 
company  with  insufficient  assets,  see 
Act  VI  of  1882,  sec.  93,  >=  35  &  36 
Vic.  c.  89,  sec.  69. 


•  The  judgment  (by  an  obvious  clerical  error)  and  the  headuote  (inadver- 
teutly)  omits  'not'. 
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CHAPTEE  XXy. 


OF    COMMISSIONS. 


Cases  in 
which 
Court  may 
issue  com- 
mission to 
examine 
witness. 

Order  for 

commis- 

Bion. 


Witness 
residing 
in  Court's 
jurisdic- 
tion. 


Persons 
for  whose 
examina- 
tion com- 
mission 
may  issue. 


A. — Commissions  to  Examine  Witnesses. 

383.  Any  Court  may  ^  in  any  suit  issue  a  commission  ^  for 
the  examination  on  interrogatories  or  otherwise  of  persons 
resident  within  the  local  limits  of  its  jurisdiction,  who  are 
exempted  under  this  Code  from  attending  the  Court  ^,  or  who 
are  from  sickness  or  infirmity  unable  to  attend  it*. 

384.  Such  order  may  be  made  by  the  Court  either  of  its 
own  motion,  or  on  the  application,  supported  by  affida\dt  or 
otherwise,  of  any  party  to  the  suit  or  of  the  witness  to  be 
examined^. 

385.  The  commission  for  the  examination  of  a  person  who 
resides  A\athin  the  local  limits  of  the  jurisdiction  of  the  Court 
issuing  the  same  may  be  issued  to  any  person  whom  the  Court 
thinks  fit  to  execute  the  same. 

386.  Any  Court  may  in  any  suit  issue  a  commission  for 
the  examination  of — 

(a)  any  person  resident  beyond  the  local  limits  of  its  juris- 
diction ; 

(b)  persons  who  are  about  to  leave  such  limits  before  the 
date  on  which  they  are  required  to  be  examined  in  Court ;  and 

(c)  civil  and  military  officers  of  Government  who  cannot,  in 
the  opinion  of  the  Judge,  attend  the  Court  without  detriment 
to  the  public  service. 

Such  commission  may  be  issued  to  any  Court,  not  being 
a  High  Court  or  the  Court  of  the  Recorder  of  Rangoon,  within 

In  England  and  probably  in  India  a 
Court  of  Equity  has  inherent  jurisdic- 
tion to  issue  a  commission  to  talte 
evidence  de  bene  esse,  5  Ben.  253 
note. 

*  That  the  Court  should  grant  its 
assistance  as  a  matter  of  course,  see 
8  Ben.  Appx.  17.  But  the  commis- 
sion should  not  issue  without  notice 
to  the  opposite  party,  3  Suth.  Civ.  R. 
147,  150. 


^  in  its  discretion,  i  Hyde,  68 :  but 
see  15  Suth. Civ.  K.  447,  where  Ainslie 
J.  said  that  the  Court  should  issue  a 
commission  as  a  matter  of  course. 

*  See  form,  sched.  IV,  no.  156. 

'  The  High  Court  has  refused  a 
commission  to  examine  a  Hindu 
widow  aged  eleven,  2  Hyde,  152. 

*  As  to  the  precedure  in  the  case  of 
prisoners,  see  Act  XV  of  1869,  sees. 
12-14. 


CHAPTER   XXV.      COMMISSIONS.  623 

the  local  limits  of  whose  jurisdiction  such  person  resides,  or  to 
any  pleader  of  a  High  Court  whom  the  Court  issuing  the 
commission  thinks  fit  to  appoint. 

The  Court  on  issuing  any  commission  under  this  section 
shall  direct  whether  the  commission  shall  be  returned  to  itself 
or  to  any  subordinate  Court. 

387-  When  any  Court  to  which  application  is  made  for  the  Witnesa 
issue  of  a  commission  for  the  examination  of  a  person  residing  ^^^  of^^ 
at  any  place  not  within  British  India  is  satisfied  that  his  British 
evidence  is  necessary,  the  Court  may  issue  such  commission  ^. 


388.  Every  Court  receiving  a  commission  for  the  examina-  Court  to 
tion  of  any  person  shall  examine  him  pursuant  thereto.  examine 

389.  After  the  commission  has  been  duly  executed  2,  it  Return  of 

shall  be  returned,  together  with  the  evidence  taken  under  it,  cp°^°^'?; 

°  ,       .    ,  .       .        sion  with 

to  the  Court  out  of  which  it  issued,  unless  the  order  for  issuing  deposi- 

the   commission  has   otherwise   directed,  in  which  case  the  *^^' 

commission  shall  be  returned  in  terms  of  such  order ;  and  the 

commission  and  the  return  ^  thereto,  and  the  evidence  taken 

under  it,  shall  (subject  to  the  provisions  of  the  next  following 

section)  form  part  of  the  record  of  the  suit. 

390.  Evidence  taken  under  a  commission  shall  not  be  read  when  de- 
as  evidence  in  the  suit  without  the  consent  of  the  party  against  ^^'**]^^ 
whom  the  same  is  offered,  unless  read  in 

(a)  the  person  who  gave  the  evidence  is  beyond  the  juris- 
diction of  the  Court,  or  dead,  or  unable  from  sickness  or 
infirmity  to  attend  to  be  personally  examined  *,  or  exempted 
from  personal  appearance  in  Court,  or 

(b)  the  Court  in  its  discretion  dispenses  with  the  proof  of 
any  of  the  circumstances  mentioned  in  the  last  preceding 
clause,  and  authorises  the  evidence  of  any  person  being  read 

•  a  Ben.  A.  C.  J.  73.  tered,  2°,  that  the  evidence  was  duly 

'  That  the  Commissioner  must  ad-  recorded,  14  Suth,  Civ.  K.  369,  and, 

minister  the  oath  to  himself  as  well  3",  that  it  was  taken  within  the  {>eriod 

as  to  the  interpreter  (if  any),  and  that  allowed. 

attorneys    may    not    cross-examine  *  1  Wm.  IV,  c.  22,  sec.  10.     It  is 

before  a  Commissioner  appointed  by  enough  if  it  appears  from  the  deposi - 

a  High  Court,  see  8  Ben.  Appx.  loi.  tion  itself  that  the  deponent  is  'be- 

'  This  should  show,  I ",  that  the  oath  yond  the  jurisdiction,*  etc.,  il  Bom. 

above  mentioned  was  duly  adminis-  H.  C.  132 
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Procedure 
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missioner. 


as  evidence  in  tte  suit,  notwithstanding  proof  that  the  cause 
for  taking  such  evidence  by  commission  has  ceased  at  the  time 
of  reading  the  same. 

391.  The  provisions  hereinbefore  contained  as  to  the  execu- 
tion and  return  of  commissions  shall  apply  to  commissions  i 
issued  by 

(a)  Courts  situate  beyond  the  limits  of  British  India  and  ; 
established  by  the  authority  of  Her  Majesty  or  of  the  Governor 
General  in  Council,  or 

[fj)  Coui-ts  situate  in  any  part  of  the  British  Empire  other 
than  British  India,  or 

(c)  Courts  of  any  foreign  country  for  the  time  being  in 
alliance  with  Her  Majesty. 

B. — Commissions  for  Local  Investigations. 

392.  In  any  suit  or  proceeding  in  which  the  Court  deems 
a  local  investigation  to  be  requisite  or  proper  for  the  purpose 
of  elucidating  any  matter  in  dispute  ^,  or  of  ascertaining  the 
market-value  of  any  property,  or  the  amount  of  any  mesne 
profits,  or  damages  or  annual  nett  profits,  and  the  same  cannot 
be  conveniently  conducted  by  the  Judge  in  person,  the  Court 
may  ^  issue  a  commission  ^  to  such  person  as  it  thinks  fit, 
directing  him  to  make  such  investigation^  and  to  report 
thereon  to  the  Court : 

Provided  that,  when  the  Local  Government  has  made  rules 
as  to  the  persons  to  whom  such  commission  shall  be  issued,  the 
Court  shall  be  bound  by  such  rules  ^. 

393.  The  Commissioner,  after  such  local  inspection  as  he 
deems  necessary,  and  after  reducing  to  writing  the  evidence 
taken  by  him,  shall  return  such  evidence,  together  with  his  re- 
port in  writing,  signed  with  his  name,  ^to  the  Court  ^. 


*  such  as  the  physical  features  of 
the  place  in  dispute,  the  identification 
of  land  depicted  in  maps  with  parcels 
the  subject  of  the  suit,  the  identifica- 
tion of  maps  with  one  another  by  the 
aid  of  objects  found  on  the  land,  4 
Ben.  Appx.  34. 

'•'  in  its  discretion,  4  Cal.  718. 
'  See  form,  sched.  IV,  no.  157. 

*  Notice   should  be  given   to   the 


parties  of  the  time  when  the  investi- 
gation will  be  made,  1 2  Suth.  Civ.  R. 
139,  140. 

*  See  Calcutta  Gazette,  5  Oct. 
1881,  Part  I,  p.  915:  N.  W.P.and 
Oudh  Gazette,  10  Jan.  1880,  p.  10. 

®  As  to  fixing  a  day  to  hear  ob- 
jections and  giving  notice  to  the 
parties,  see  21  Suth.  Civ.  E.  2. 
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The  report  of  the  Commissioner  and  the  evidence  taken  by  Report  and 
him   (but   not  the    evidence   without   the    report)   shall   be  J^^^^^j^f ' 
evidence  ^  in  the  suit^  and  shall  form  part  of  the  record;  but  dence  in 
the  Court,  or,  with  the  permission  of  the  Court,  any  of  the  *°*  ' 
parties  to  the  suit,  may  examine  the  Commissioner  personally  Commis- 
in  open  Court  touching  any  of  the  matters  referred  to  him  ^  or  "e  exam*^ 
mentioned  in  his  report,  or  as  to  the  manner  in  which  he  has  '^^ed '» 
made  the  investigation. 

C. — Commissions  to  examine  Accounts. 

894.  In  any  suit  in  which  an  examination  or  adjustment  Commis- 

of  accounts  is  necessary,  the  Court  may  issue  a  conmiission  *  to  examine  or 

such  person   as   it  thinks  fit  directing  him  to   make  such  adjust  ac- 

.        .  ,  .  counts, 

examination  or  adjustment^. 

395.  The  Court  shall  furnish  the  Commissioner  with  such  Court  to 
part   of   the   proceedings   and   such  detailed  instructions  as  m^Bsion™" 
appear  necessary,  necessary 

and  the  instructions  shall  distinctly  specify  whether  the  tions. 
Commissioner  is  merely  to  transmit  the  proceedings  which  he 
may  hold  on  the  enquiry,  or  also  to  report  his  own  opinion  on 
the  point  referred  for  his  examination. 

The  proceedings  of  the  Commissioner  ^  shall  be  received  in  Court  to 
evidence   in   the   suit,  unless   the    Coui-t  has   reason   to   be  Commis- 

dissatisfied  with  them,  in  which  case  the  Court  shall  direct  sioner's 

proceed'" 

such  further  inquiry  as  is  requisite',  ingg  or 

direct 

*  not  conclusive  evidence,  1 7  Suth.      missioner  should  be  sworn  or  a£Brmed,  further 
Civ.  R.  270.  3  N.  W.  P.  232,  233.  inquiry. 

"  And  it  is  sufficient  evidence  to  As    to    the    procedure    in    taking 

support  a  decree  if  it  be  believed  by  accounts,  see  6  Cal.  754 :  7  Cal.  654, 

the  Court,  6  Suth.  Civ.  R.  51,  per  657.    As  to  the  power  of  the  Registrar 

Peacock  C.J.     As  to  the  weight  to  of  the  High  Court  to  do  acts  which 

be  attached  to  such  reports,  see   3  may  be  done  by  a  Commissioner  under 

Suth.  Civ.  R.  219.  this  section,  see  sec.  637  infra. 

'  24  Suth.  Civ.  R.  342,  where  the  •  As  to  the  general  nature  of  his 

report  was  defective.  certificate  or  report,  see  3  Bom.  161, 

*  See  form,  sched.  IV,  no.  157.  167. 

*  This  section  and  sec.  395  should  '  While  the  Commissioner's  repor 
be  resorted  to  when  the  taking  of  should  have  very  great  weight  given 
accounts  by  the  Judge  would  occasion  to  it,  and  not  be  capriciously  deviated 
waste  of  public  time,  6  Cal.  758,  It  from,  it  is  not  absolutely  binding,  6 
is  not  necessary  that  the  consent  of  Mad.  H.  C.  36,  modifying  the  de- 
the  parties  should  be  obtained  (L.  R.,  cisions  in  I  Mad.  H.  C.  I  and  418,  and 
1.   I.  A.   362),   or    that    the    Com-  see  6  Bom.  H.  C,  A.  C.  J.  140.    But 

VOL.  II.  S   8 
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I). — Commission  to  make  Partitio7i. 


Commis- 
sion to 
make 
partition 
of  non- 
revenue- 
paying 
immove- 
able pro- 
perty. 

Procedure 
of  Commis- 
sioners. 


396.  In  any  suit  in  which  the  partition  of  immoveable 
property  not  paying  revenue  to  Government  appeai-s  to  the 
Court  to  be  necessary,  the  Court,  after  ascertaining"  the  several 
parties  interested  in  such  property  and  their  several  rights 
therein,  may  issue  a  commission  to  such  persons^  as  it  thinks 
fit  to  make  a  partition  according  to  such  rights. 

The  Commissioners^  shall  ascertain  and  inspect  the  pro- 
perty, and  shall  divide  the  same  into  as  many  shares  as  may 
be  directed  by  the  order  under  which  the  commission  issues, 
and  shall  allot  such  shares  to  the  parties  ^,  and  may,  if  author- 
ised thereto  by  the  said  order,  award  sums  to  be  paid  for  the 
purpose  of  equalising  the  value  of  the  shares^. 

The  Commissioners  shall  then  prepare  and  sign  a  report,  or 
(if  they  cannot  agree)  separate  reports,  appointing  the  share 
of  each  party,  and  distinguishing  each  share  (if  so  directed  by 
the  said  order)  by  metes  and  bounds.  Such  report  or  rejwrts 
shall  be  annexed  to  the  commission  and  transmitted  to 
the  Court;  and  the  Court,  after  hearing  any  objections  which 
the  parties  may  make  to  the  report  or  reports,  shall  either 
quash  the  same  and  issue  a  new  commission,  or  (where  the 
Commissioners  agree  in  their  report)  pass  a  decree  in  accord- 
ance therewith  *. 


E. — General  Provisions. 


m 


Expenses  397.  Before  issuing  any  commission  under  this  chapter, 
sion  to  be  the  Court  may  order  such  sum  (if  any)  as  it  thinks  reasonable 
paid  into     fQj.  the  expenses  of  the  commission  to  be,  within  a  time  to  be 

court.  ■^  . 

when  the  Commissioner  was  empower-  should  follow  as  far  as  possible  the 

ed  by  consent  of  parties  to  decide  on  rules  laid  down  in  Ben.  Reg.  XIX  of 

all  questions  of  fact,  seeL.  R.,  i  I.  A.  1814,  17  Suth.  Civ.  R.  137. 


346. 

*  As  the  plural  includes  the  singular 
(Act  I  of  1868,  sec.  2,  cl.  2),  Pontifex 
J.  held  that  there  may  be  only  one 
Commissioner,  7  Cal.  318.  But  the 
clause  referred  to  does  not  operate 
where  there  is  any  repugnancy  in  the 
context,  and  the  third  paragraph  of 
sec.  396  clearly  intends  that  there 
shall  be  at  least  two  Commissioners. 

'  In    Bengal     the    Commissioners 


^  The  principle  in  these  cases  i£ 
that,  if  the  property  can  be  divided 
without  destroying  the  intrinsic  value 
of  the  whole  property,  or  of  the  shares, 
such  division  ought  to  be  made.  If. 
on  the  contrary,  no  division  can  be 
made  without  destroying  the  intrinsic 
value,  then  a  money  compensatioti 
should  be  given,  10  Cal.  676. 

*  12  Cal.  209.  Orders  under  se :. 
396  are  appealable,  12  Cal.  273,  275 
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fixed  by  the  Court,  paid  into  court  by  the  party  at  whose 
instance  or  for  whose  benefit  the  commission  is  issued  ^. 

398.  Any  Commissioner  appointed  under  this  chapter  may,  Powere  of 
unless  otherwise  directed  by  the  order  of  appointment,  sio™^* 

[a)  examine  the  parties  themselves  and  any  witness  whom 
they  or  any  of  them  may  produce,  and  any  other  person  whom 
the  Commissioner  thinks  proper  to  call  upon  to  give  evidence 
in  the  matter  referred  to  him; 

[b)  call  for  and  examine  documents  and  other  things 
relevant  to  the  subject  of  inquiry; 

[c)  at  any  reasonable  time  enter  upon  or  into  any  land  or 
building  mentioned  in  the  order. 

399.  The  provisions  of  this  Code  relating  to  the  sum-  Attend- 
moning,  attendance  and  examination  of  witnesses,  and  to  the  *?f  ®  £ 
remimeration  of,  and  penalties  to  be  imposed  upon,  witnesses,  witnesses 
shall  apply  to  persons  required  to  give  evidence  or  to  produce  Commis- 
documents   under  this  chapter,  whether  the  commission  in  sioner. 
execution  of  which  they  are  so  required  has  been  issued  by 

a  Coui-t  situate  within,  or  by  a  Court  situate  beyond,  the 
limits  of  British  India. 

For  the  purposes  of  this  section,  the  Commissioner  shall  be 
deemed  to  be  a  Court  of  Civil  Judicature. 

400.  Whenever  a  commission  is  issued  under  this  chapter.  Court  to 
the  Court  shall  direct  that  the  parties  to  the  suit  shall  appear  ties  to  ap-' 
before  the   Commissioner  in  person   or  by  their  agents   or  Pf ""  ^fo»e 
pleaders.  sioner. 

If  the  parties  do  not  so  appear"^  the  Commissioner  may  pro-  Procedure 
ceed  ex  parte  ^. 

'  Tlie  remuneration  of  a  Commis-  has  been  decided  in  Calcutta  (Bourke, 

sioner  appointed  to  examine  accounts  O.  C.  J.  24)  that  the  Commissioners 

should,  as  a  rule,  be  a  definite  amount  under  a  commission  to  make  partition 

and  not  a  monthly  allowance.     The  have  no  lien  on  the  return  for  their 

Code  does  not  seem  to  authorise  the  fees.     See  Young  v.  Sutton,  2  V.  & 

dismissal  of  a  suit  on  refusal  or  failure  B.  365. 

of  a  party  to  pay  the  sum  ordered  '  6  Suth.  Civ.  R.  130. 

under  sec.  397,  3  Mad.  259.     And  it  '  Marshall,  139. 
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PART    III. 

OF  SUITS  IN  PARTICULAR   CASES. 


CHAPTER  XXVI. 

SUITS   BY    PAUPERS. 

Suits  may       401.  Subject  to  the  following   rules,  any  suit  may  be 

^>;;;f  brought^byapauper. 

pauperis.  Explanation. — A  person  is  a  'pauper'  when  he  is  not 
possessed  of  sufl&cient  means  to  enable  him  to  pay  the  fee  pre- 
scribed by  law  for  the  plaint  in  such  suit,  or,  where  no  such 
fee  is  prescribed,  when  he  is  not  entitled  to  property  worth  one 
hundred  rupees  other  than  his  necessary  wearing  apparel  and 
the  subject-matter  of  the  suit^. 

What  suits      402.  No  suit  shall  be  brought  by  a  pauper  to  recover  com- 
excepted,    pg^gation  for  loss  of  caste,  libel,  slander,  abusive  language  or 
assault. 

Applica-         403.  The  application  for  permission  to  sue  by  a  pauper 

hTwriting  ^^^^  be  in  writing,  and  shall  contain  the  particulars  required 

Contents     by  sectiou  50  in  regard  to  plaints  in  suits  :  a  schedule  of  any 

of  apph-     moveable  or  immoveable  property  belonging  to  the  petitioner, 

with  the  estimated  value  thereof,  shall  be  annexed  thereto; 

and  it  shall  be  signed  and  verified  in  the  manner  hereinbefore 

prescribed  for  the  signing  and  verification  of  plaints. 

Presenta-        404.  Notwithstanding  anything  contained  in  section  '^6, 
plication,    the  application  shall  be  presented  to  the  Court  by  the  ap- 

^  The  Court  may  allow  a  suit  not  1938.     A  minor  may  sue  in  formd 

originally  in8titutedi»yor»i(J ^o«/)erw  pauperis  hj  his  next  friend,  whether 

to  be  continued  in  Jbrmd  pauperis,  such  next  friend  is  a  pauper  or  not,  3 

8  Bom.  615,  following  2  Cal.  130.  Mad.  3  :    11  Ben.  373.     But  in  Eng- 

*  which  is  presumably  out  of  his  land  see  Lindsey  v.  Tyrrell,  24  Beav. 

reach  and  cannot  be  used  by  him  to  124,  2  De  G.  and  J.  7.     The  Court 

carry  on  his  litigation,  10  Bom.  207.  should  not  require  a  person  applying 

An   executor  or   administrator  may  for  leave  to  sue  as  a  pauper  to  raise 

therefore  sue  as  a  pauper,  7  Mad.  390,  money  by  mortgaging  his   claim,  3 

and  see  3  Snth.  Misc.  20.     Otherwise  Mad.  249. 
in  England,  AVms.  Exors.,   8th   ed., 
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plicant  in  person  ^,  unless  he  is  exempted  from  appearing  in 
Court  under  section  640  or  section  641,  in  which  case  the 
application  may  be  presented  by  a  duly  authorised  agent  ^  who 
can  answer  all  material  questions  relating  to  the  application, 
and  who  may  be  examined  in  the  same  manner  as  the  party 
represented  by  him  might  have  been  examined  had  such  party 
attended  in  person. 

405.  If  the  application  be  not  framed  or  presented  in  the  Rejection 
manner  prescribed  by  sections  403  and  404,  the  Court  shall  o*^  »ppli- 
reject  it. 

406.  If  the  application  be  in  proper  form  and  duly  pre-  Examina- 
sented,  the  Judge  may,  if  he  thinks  fit,  examine  the  petitioner,  *1.*?'^  °^*P" 
or  his  agent,  when  the  applicant  is  allowed  to  appear  by  agent, 
regarding  the  merits  of  the  claim  and  the  property  of  the 
applicant. 

When  the  application  is  presented  by  an  agent,  the  Court  Power  to 
may,  if  it  thinks  fit,  order  that  the  applicant  be  examined  by  °^^^  ^P~ 
a  commission  in  the  manner  in  which  the  examination  of  an  be  examin- 
absent  witness  may  be  taken  under  the  provisions  of  this  Code,  ^jggfon"™ 

407.  If  it  appear  to  the  Court  Rejection 
(a)  that  the  applicant  is  not  a  pauper,  or  of  applica- 
[6)  that  he  has,  within  the  two  months  next  before  the 

presentation  of  the  application,  disposed  of  any  property 
fraudulently  or  with  a  view  to  obtain  the  benefit  of  this 
chapter,  or 

(c)  that  his  allegations  do  not  show  a  right  to  sue  in  such 
Court  ^,  or 

(d)  that  he  has  entered  into  any  agreement  with  reference 
to  the  subject-matter  of  the  proposed  suit  under  which  any 
other  person  has  obtained  an  interest  in  such  subject-matter  *, 

the  Court  shall  reject  the  application  ^. 

'  lo   Mad.    193:    4   Bom.  H.  C,  Bubsisting  cause  of  action,  capable  of 

A.  C.  J.  91,  enforcement  in  Court,  and  calling  for 

'  who  may  be  a  pleader,  15  Suth.  an  answer,  and  not  barred  by  the 

Civ.  R.  198  :  21  ibid.  308.  Limitation  Act  or  any  other  law,  7 

'  The  Court  should  not  merely  as-  All.  664. 
certain  whether  the   'right  to  sue'  *  See  an  illustration,  9  Bom.  371. 
arose  within  its  jurisdiction  :  the  ap-  *  The  Code  does  not  direct  the  ap- 
plicant must  show  that  he  has  a  good  plication  to  be  refused  when  the  Court 
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Notice  of        408.  If  the  Court  sees  no  reason  to  refuse  the  application 

day  for  re- 
ceiving       on  any  of  the  grounds  stated  in  section  407,  it  shall  fix  a  day 

evidence  of  /^^  which  at  least  ten  days'  previous  notice  shall  be  ffiven  to 
applicant  s  ^  ^  J       r  o 

pauperism,  the  opposite  party  and  the  Government  Pleader)  for  receiving 
such  evidence  as  the  applicant  may  adduce  in  proof  of  his 
pauperism,  and  for  hearing  any  evidence  which  may  be  ad- 
duced in  disproof  thereof. 


Procedure 
at  hearing. 


409.  On  the  day  so  fixed,  or  as  soon  thereafter  as  may  be 
convenient,  the  Court  ^  shall  examine  ^  the  witnesses  (if  any) 
produced  by  either  party,  and  may  cross-examine  the  applicant 
or  his  agent,  and  shall  make  a  memorandum  of  the  substance 
of  their  evidence  ^. 

The  Court  shall  also  hear  any  argument  which  the  parties 
may  desire  to  offer  on  the  question  whether,  on  the  face  of  the 
application  and  of  the  evidence  (if  any)  taken  by  the  Court  as 
herein  provided,  the  applicant  is  or  is  not  subject  to  any  of 
the  prohibitions  specified  in  section  407. 

The  Court  shall  then  either  allow  or  refuse  to  allow  the 
applicant  to  sue  as  a  pauper  *. 

Procedure  410.  If  the  application  be  granted,  it  shall  be  numbered 
if  apphca-  g^jj^  registered,  and  shall  be  deemed  the  plaint  in  the  suit,  and 
mitted,  the  suit  shall  proceed  in  all  other  respects  as  a  suit  instituted 
under  Chapter  V,  except  that  the  plaintiff  shall  not  be  liable 
to  any  court-fee  (other  than  fees  payable  for  service  of  process) 
in  respect  of  any  petition,  appointment  of  a  pleader,  or  other 
proceeding  connected  with  the  suit  ^. 


is  not  satisfied  of  the  "existence  of 
merits,  4  Mad.  323.  The  order  re- 
jecting the  application  is  not  appeal- 
able, I  All.  745,  and  see  7  Suth.  Civ. 
R.  416,  col.  2  :  24  ibid.  62.  But  it 
may  in  proper  cases  be  revised  by  the 
High  Court  under  sec.  622,  7  All.  661, 
or  reviewed  under  sec.  623,  4  Bom. 
414. 

^  i.e.  the  Judge  himself,  i  Bom. 
H.  C.  102. 

^  on  any  grounds  mentioned  in 
sec.  407,  not  merely  as  to  the  ques- 
tion of  pauperism,  14  Suth.  Civ.  R. 
281 :  II  Ben.  Appx.  2. 


'  So  much  of  this  section  as  relates 
to  the  making  of  a  memorandum  does 
not  apply  to  the  High  Courts  or  the 
Chief  Court  of  the  Panj^b  in  the  ex- 
ercise of  original  civil  jurisdiction,  sec. 
638  infra,  and  Act  XVIII  of  1884, 
sec.  66. 

*  An  order  made  under  this  section 
refusing  leave  to  sue  as  a  pauper  is ; 
reviewable    under  sec.  623,  4  Bom.  j 
414.  ! 

*  But  he  must  pay  the  stamp  duty 
and  penalty  (if  any)  due  in  respect  of 
a  document  on  which  he  relies,  10 
Suth.  Civ.  R.  357. 
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411.  If  the  plaintiff  succeed  in  the  suit,  the  Court  shall  Costs  when 
calculate  the  amount  of  court-fees  which  would  have  been  succeeds, 
paid  by  the  plaintiff  if  he  had  not  been  permitted  to  sue  as 

a  pauper;    and  such  amount  shall  be  a  first  charge  on  the 
subject-matter  of  the  suit  ^,  and  shall  also  be  recoverable  by  Recovery 
the  Government  ^  from  any  party  ordered  by  the  decree  to  fees, 
pay  the  same,  in  the  same  manner  as  costs  of  suit  are  re- 
coverable under  this  Code  ^. 

412.  If  the  plaintiff   fails   in   the   suit,  or  if  he  is  dis-  Procedure 
paupered,  or  if  the  suit  is  dismissed  under  section  97  or  98,  pe/foUB"^" 
the  Court  *  shall  order  the  plaintiff,  or  any  person  made,  under 
section  32,  co-plaintiff  to  the  suit,  to  pay  the  court-fees  which 

would  have  been  paid  by  the  plaintiff  if  he  had  not  been 
permitted  to  sue  as  a  pauper  ^ ; 

and  if  it  find  that  the  suit  was  frivolous  or  vexatious,  it 
may  also  punish  the  plaintiff  with  fine  not  exceeding  one 
hundred  rupees,  or  with  imprisonment  for  a  term  which  may 
extend  to  a  month,  or  with  both  ^. 

413.  An  order  of  refusal  made  under  section  409  to  allow  Refusal 
the  applicant  to  sue  as  a  pauper  shall  be  a  bar  to  any  sub-  *°  "^"jj!^* 
sequent  application  of  the  like  nature  by  him  in  respect  of  to  sue  as 
the  same  right  to  sue  "^ ;  but  the  applicant  shall  be  at  liberty  b^^bse- 
to  institute  a  suit  in  the  ordinary  manner  in  respect  of  such  quent  ap- 
right,  provided  that  he  first  pays  the  costs  (if  any)  incurred  uke  na- 
by  Government  in  opposing  his  application  for  leave  to  sue  as  ^^^' 

a  pauper. 

414.  The  Court  may,  on  motion  by  the  defendant,  or  by  Dispau- 
(he  Government  Pleader,   of   which   one  week^s   notice    in  P®"°*^" 

'  I  Bom.  7  :  2  All.  196.  under  sec.  aao,  be  ordered  to  pay  the 

'•'  but  subject  to  the  limitation-law  costsof  a  successful  defendant,  S Bom. 

as  to  applications,  4  Mad.  155 :  7  Bom.  577. 

552  :  22  Suth.  Civ.  R.  512.  ''  This  does  not  bar  a  subsequent 

'An   appeal   lies  from    an  order  application  where  the  former  one  is 

pven  by  an  application  on  behalf  of  dismissed  in  default  of  prosecution, 

the  Government  under  this  section,  5  Ben.  Appx.  29 ;  or  is  struck  oflf '  for 

9  All.  64.  the  present'  fordefaultbynon-appear- 

•  having  jurisdiction  to  try  the  ance,  4  Agra  Misc.  App.  i  ;  or  is 
suit,  6  Bom.  590.  returned  to  have  the  question  of  pau- 

•  But  see  6  Bom.  590.  perism  tried  by  a  court  of  concurrent 

•  The    plaintiff,   moreover,     may,       jurisdiction,  6  N.  W.  P.  22f . 
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writing  has  been  given  to  the  plaintiff,  order  the  plaintiff  to 
be  dispaupered — 

(a)  if  he  is  guilty  of  vexatious  or  improper  conduct  in  the 
course  of  the  suit ; 

(b)  if  it  appears  that  his  means  are  such  that  he  ought  not 
to  continue  to  sue  as  a  pauper ;  or 

(c)  if  he  has  entered  into  any  agreement  with  reference  to 
the  subject-matter  of  the  suit,  under  which  any  other  person 
has  obtained  an  interest  in  such  subject-matter. 

Coats.  415.  The  costs  of  an  application  for  permission  to  sue  as  a 

pauper  and  of  an  inquiry  into  pauperism  are  costs  in  the  suit  ^. 


CHAPTEK  XXVII. 

SUITS   BY    OR   AGAINST    GOVERNMENT    OR   PUBLIC    OFFICERS. 

Suits  by  or      416.  Suits  by  or  against  the  Government  shall  be  instituted 
Secretory    ^7  °^  against  (as  the  case  may  be)  the  Secretary  of  State  for 

of  State  in  India  in  Council  ^. 
Council. 

Persons  417.  Persons  being  ex  officio  or  otherwise  authorised  to  act 

for  Government  in  respect  of  any  judicial  proceeding  shall  be 


authorised 
to  act  for 


ment. 


Govern-  deemed  to  be  the  recognised  agents  by  whom  appearances, 
acts  and  applications  under  this  Code  may  be  made  or  done 
on  behalf  of  Government. 


Plaints  in  418.  In  suits  by  the  Secretary  of  State  for  India  in 
SwsretMT  Council,  instead  of  inserting  in  the  plaint  the  name  and 
of  State  in  description  and  place  of  abode  of   the  plaintiff,  it  shall   be 

sufficient  to  insert  the  words  '  The  Secretary  of  State  for 

India  in  Council.' 

Agent  for        419.  The  Government  Pleader  in  any  court  shall  be  the 

Govem- 

*  Though  this  chapter  provides  only  the  Government,  see  infra.  Act  XV 
for  suits  to  be  brought  by  a  pauper,  of  1877,  sched.  II,  no.  149.  That  a 
the  Courts  had  always  as  Courts  of  judgment  debt  due  to  the  Crown  or  the 
Equity  power  to  allow  a  defendant  to  Secretary  of  State  in  Council  is  en- 
defend  in  formd  pauperis  \  and  this  titled  to  precedence  in  execution,  se« 
power  is  not  taken  away  by  the  Code,  5  Bom.  H.  C,  O.  C.  J.  23. 
5  Cal.  819.  The  Government  must  be  sued 
"  4  Mad.  344  :  6  Bom.  670,  672  where  the  cause  of  action  has  arisen, 
(amendment).  As  to  the  period  of  i  Mad.  H.  C.  286 :  i  Hyde  37,  41. 
limitation  for  suits  by  or  on  behalf  of 
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agent  of  the  Government  for  the  purpose  of  receiving  pro-  men*  to 

receive 
process. 


cesses  against  the  said  Secretary  of  State  in  Council  issuing  ^®*^*^® 


out  of  such  court. 

420.  The  Courts  in  fixing  the  day  for  the  said  Secretary  Appear- 
of  State  in  Council  to  answer  to  the  plaint,  shall  allow  a  answe^by 
reasonable   time  for  the  necessary  communication  with  the  Secretory 
Government  through  the  proper  channels,  and  for  the  issue  Council, 
of  instructions  to  the   Government  Pleader  to   appear  and 
answer  on  behalf  of  the  said  Secretary  of  State  in  Council  or 

the  Government,  and  may  extend  the  time  at  its  discretion. 

421.  The   Court   may   also,   in   any   case   in   which  the  Attend- 
Government  Pleader  is  not  accompanied  by  any  person  on  personable 

the  part  of  the  said  Secretary  of  State  in  Council  who  may  ^°  answer 
,        1  ,  .  ,  .  ,     .  ,  .     questions 

be  able  to  answer  any  material  questions  relating  to  the  suit,  relating  to 

direct  the  attendance  of  such  a  person.  suitagainst 

^  Govem- 

422.  Where  the  defendant  is  a  public  officer,  the  Court  ™®°*; 
may  send  a  copy  of  the  summons  to  the  head  of  the  office  in  public 
which  the  defendant  is  employed,  for  the  purpose  of  being  officers, 
served  on  him,  if  it  appear  to  the  Court  that  the  summons 

may  be  most  conveniently  so  served. 

423.  If  the  public  officer  on  receiving  the  summons  con-  Extension 
siders  it  proper  to  make  a  reference  to  the  Government  before  enable  of- 
answcring  to  the  plaint,  he  may  apply  to  the  Court  to  grant  ^^^^  ^ 
such  extension  of  the  time  fixed  in  the  summons  as  may  be  Govem- 
necessary  to  enable  him  to  make  such  reference  and  to  receive  ™®°'" 
orders  thereon  through  the  proper  channel ; 

and  the  Court  upon  such  application  may  extend  the  time 
for  so  long  as  appears  to  be  requisite. 

424.  No  suit  shall  be  instituted  ^  against  the  said  Secretary  Notice 
of  State  in  Council,  or  against  a  public  officer  ^  in  respect  of  to  suing 
an  act  purporting  to  be  done  by  him  in  his  official  capacity  ^  Secretary 

'  This  does  not  prevent  the  Court  '  public  officer,'  4  Bom.  638. 

from  adding  (under  sec.  32)  the  Secre-  ^  The  cases   in  which  notice  to  a 

tary  of  State  in  Council  as  a  party,  public    officer    is    required    by   this 

9  Cal.  277.  section  are  only  those  in  which  he  is 

"  3   All.    20    (Collector   acting   as  sued  for  damages  for  some  wrong  in- 

agent  of  Court  of  Wards),  and  see  advertently  or  ignorantly  committed 

1  Bom.  218.     But  a  nilzir  appointed  by  him  in  the  discharge  of  his  offidal 

guardian  arf  We/rt  of  a  minor  is  not  a  duties,  7   Cal.  499,  citing  Attorney 
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of  State  in  until  the  expiration  of  two  months  ^  next  after  notice  in  writ- 
public        ^S  ^  t^s  been,  in  the  case  of  the  Secretary  of  State  in  Council, 
officer.       delivered  to,  or  left  at  the  oflSce  of,  a  Secretary  to  the  Local 
Government  or  the  Collector  of  the  District,  and,  in  the  case 
of  a  public  officer,  delivered  to  him  or  left  at  his  office,  stating 
the  cause  of  action  and  the  name  and  place  of  abode  of  the 
intending  plaintiff ;  and  the  plaint  must  contain  a  statement 
that  such  notice  has  been  so  delivered  or  left  ^. 
Arrests  in       425.  No  Warrant  of  arrest  shall  be  issued  in  such  suit 

without  the  consent  in  writing  of  the  District  Judge. 

Applica-         426.  If  the  Government  undertakes  the  defence  of  a  suit 

Govem-^'^^  against  a  public  officer,  the  Government  Pleader,  upon  being 

ment  un-    furnished  with  authority  to  appear  and  answer  to  the  plaint, 

defence,      shall  apply  to  the  Court,  and  upon  such  application  the  Court 

shall  cause  a  note  of  his  authority  to  be  entered  in  the  register. 

Procedure       427.  If  such  application  is  not  made  by  the  Government 

such  appli-  Pleader  on  or  before  the  day   fixed  in  the  notice   for  the 

^^^^        defendant  to  appear  and  answer  to  the  plaint,  the  case  shall 

proceed  as  in  a  suit  between  private  parties,  except  that  the 

defendant  shall  not  be  liable  to  arrest,  nor  his  property  to 

attachment,  otherwise  than  in  execution  of  a  decree. 

Exemption      428.  In  a  suit  against  a  public  officer  in  respect  of  such 

officers  '^     ^t  as  aforesaid,  the  Court  shall  exempt  the  defendant  from 

from  per-    appearing  in  person  when  he  satisfies  the  Court  that  he  cannot 

pearance.    absent  himself  from  his  duty  without  detriment  to  the  public 

service. 
Procedure  429.  When  the  decree  is  against  the  said  Secretary  of  State 
decree  ^^  Council  or  against  a  public  officer  in  respect  of  such  act  as 
against  aforesaid,  a  time  shall  be  specified  in  the  decree  within  which 
ment  or  it  shall  be  satisfied ;  and,  if  the  decree  is  not  satisfied  within 
«ffl^'^  the  time  so  specified,  the  Court  shall  report  the  case  for  the 
orders  of  the  Local  Government. 

Execution  shall  not  issue   on   any  such   decree  imless  it 

General  v.  HacJcney   Local  Board,  vid.  supra,  vol.  I,  pp.  487,  489,  and 

L.  R.,  20  Eq.  626,  and   Theobald  v.  Young  v.  Higgon,  6  M.  &  W.  49. 
Crichmore,    1    B.  &  Aid.    227.      No  ^  See  7  Suth.  Civ.  R.  92,  a  case 

such  notice  need  be  givea  in  a  suit  imder  Ben.  Act  III  of  1864,  sec.  77- 
for  breach  of  a  specific  contract.  '  As  to  the  object  of  such  provisivins, 

'  Exclusive  of  the  days  of  serving  see  8  Bom.  421. 
the  notice  and  of  instituting  the  suit. 


officer. 
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remains  unsatisfied  for  the  period  of  three  months  computed 
from  the  date  of  the  report. 


CHAPTER  XXVIII. 

SUITS    BY    ALIENS    AND    BY    OR   AGAINST    FOREIGN    AND 
NATIVE    RULERS. 

430.  Alien  enemies  residing  in  British  India  with  the  per-  When 
mission  of  the  Governor  General  in  Council,  and  alien  friends,  l^^^^  ™*^ 
may  sue  in  the  Courts  of  British  India  as  if  they  were  subjects 

of  Her  Majesty  ^. 

No  alien  enemy  residing*  in  British  India  without  such  per- 
mission, or  residing  in  a  foreign  country,  shall  sue  in  any  of 
such  Courts. 

Exj)Ia7iation. — Every  person  residing  in  a  foreign  country, 
the  Government  of  which  is  at  war  with  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  carrying  on  business  in 
that  country  without  a  license  in  that  behalf  under  the  hand 
of  one  of  Her  Majesty's  Secretaries  of  State  or  of  a  Secretary 
to  the  Government  of  India,  shall,  for  the  purpose  of  the  second 
paragraph  of  this  section,  be  deemed  to  be  an  alien  enemy 
residing  in  a  foreign  country. 

431.  A  foreign  State  may  sue  in  the  Courts  of   British  When 
India,  provided  that—  sSmay 

(«)  it  has  been  recognised  by  Her  Majesty  or  the  Governor  "««• 
General  in  Council,  and 

{b)  the  object  of  the  suit  is  to  enforce  the  private  rights  ^ 
of  the  head  or  of  the  subjects  of  the  foreign  State  ^. 

'  As  to  prisoners  of  war  see /Sparen-  against  private  individuals,   as  dis- 

httrgh  v.  Bannatt/ne,  i  Bos.  &  P.  163  :  tinguished    from    rights   which    one 

Maria  v.  Hall,  2  ibid.  236.  State  in  its   political   capacity    may 

"  These  rights  '  do  not  mean  indi-  have  as  against  another  State  in  its 

vidual  rights  as  opposed  to  those  of  political  capacity,'  11    Calc.   24,  per 

the  body  politic  or  State,  but  those  Garth  C.  J.,  who  adds  that  the  rule 

private  rights    of    the   State    which  laid  down  in  section  431  is  only  an 

must  be  enforced  in  a  Court  of  justice,  enactment  of  that  which  prevails  in 

as  distinguished  from  its  political  or  England.     See  Emperor  of  Austria  v. 

territorial  rights   which   must,  from  Day,  30  L.  J.,  Ch.  690,  2  Giff.  6j8  : 

their  very  nature,  be  made  the  subject  United  States  v.  Wagner,  L.  R.,  a  Ch. 

of  arrangement   between   one    State  App.  58a. 

and  another.     They  are  rights  which  *  In    England,    where    a    foreign 

may  be  enforced  by  a  foreign  State  Government  is   plaintiff,  the  Court 
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Persons 
specially 
appointed 
by  Govern- 
ment to 
prosecute 
or  defend 
for  Princes 
or  Chiefs. 


Suits 
against 
Sovereign 
Princes, 

etc. 


Sovereign 
Princes 
etc.  exempt 
from  ar- 
rest. 


The  Court  shall  take  judicial  notice  of  the  fact  that  a 
foreign  State  has  not  been  recognised  by  Her  Majesty  or  by 
the  Governor  General  in  Council. 

432.  Persons  specially  appointed  by  order  of  Government 
at  the  request  of  any  Sovereign  Prince  or  ruling  Chiefs, 
whether  in  subordinate  alliance  with  the  British  Government 
or  otherwise,  and  whether  residing  within  or  without  British 
India,  to  prosecute  or  defend  any  suit  on  his  behalf,  shall  be 
deemed  to  be  the  recognised  agents  by  whom  appearances, 
acts  and  applications  under  this  Code  may  be  made  or  done 
on  behalf  of  such  Prince  or  Chiefs. 

433.  Any  such  Prince  or  Chief,  and  any  ambassador  or 
envoy  of  a  foreign  State,  may,  with  the  consent  of  Govern- 
ment certified  by  the  signature  of  one  of  its  Secretaries  (but 
not  without  such  consent),  be  sued  in  any  competent  Court 
not  subordinate  to  a  District  Court  ^.  j 

Such  consent  shall  not  be  given  unless —  | 

(a)  the  Prince,  Chief,  ambassador  or  envoy  has  instituted  a 
suit  in  such  Court  against  the  person  desiring  to  sue  him ;  or 

(d)  the  Prince,  Chief,  ambassador  or  envoy,  by  himself  or 
another,  trades  within  the  local  limits  of  the  jurisdiction  of 
such  Court;  or 

[c)  the  subject-matter  of  the  suit  is  immoveable  property 
situate  ^\ithin  the  said  local  limits  and  in  the  possession  of  the 
Prince,  Chief,  ambassador  or  envoy*. 

No  such  Prince,  Chief,  ambassador  or  envoy  shall  be  ari'ested 
under  this  Code ;  and  no  decree  shall  be  executed  against  the 
property  of  any  such  Prince,  Chief,  ambassador  or  envoy  unless^ 
with  consent  of  Government  certified  as  aforesaid^. 


will  stay  proceedings  in  the  action 
until  such  Government  names  a  proper 
person  to  make  discovery,  Republic 
of  Costa  Rica  v.  Erlanger,  i  Ch.  D. 
171 :  Republic  of  Peru  v.  Weguelin, 
L.  R.,  20  Eq.  140. 

*  As  to  the  meaning  of  '  ruling 
chief,'  see  1  Bom.  418. 

"^  This  section  does  not,  of  course, 
prevent  a  prince  or  chief  from  suing 
in  his  own  name,  or  through  a  recog- 
nised agent  other  than  one  appointed 


hereunder,  xo  Cal.  136. 

3  9  Cal.  535  (RA]&  of  HillTipperah). 

*  A  suit  for  maintenance,  which 
seeks  to  have  the  maintenance  made 
a  charge  on  immoveable  property, 
does  not  fall  within  this  clause,  9 
Cal.  535. 

*  As  to  the  privilege  of  an  indepen- 
dent sovereign  prince  from  suit  in 
the  courts  of  British  India,  see  7  Bom. 
H.  C,  0.  C.  J.  150. 


OHAPTEE  XXIX.    SUITS  BY  AND  AGAINST  COEPOBATIONS.  637 

434.  The  Governor  General  in  Council  may  from  time  to  Execution 
time,  by  notification  in  the  Gazette  of  India,  In^I*  of  ^ 

[a)  declare  that  the  decrees  of  any  Civil  or  Revenue  Courts  decrees  of 
situate  in  the  territories  of   any  Native  Prince  or  State  in  Native" 
alliance  with  Her  Majesty,  and  not  established  by  the  au-  States, 
thority  of  the  Governor  General  in  Council,  may  be  executed 
in  British  India  as  if  they  had  been  made  by  the  Courts  of 
British  India  ^,  and 

{b)  cancel  any  such  declaration. 

So  long  as  such  declaration  remains  in  force,  the  said  decrees 
may  be  executed  accordingly  2. 


CHAPTER  XXIX. 

SUITS   BY   AND   AGAINST   CORPORATIONS   AND   COMPANIES. 

435.  In  suits  by  a  Corporation,  or  by  a  Company  authprised  Subscrip- 
to  sue  and  be  sued  in  the  name  of  an  ofiicer  or  of  a  trustee,  *'°'?/°^. 

'  venfication 

the  plaint  may  be  subscribed  and  verified  on  behalf  of  the  of  plaint. 
Corporation  or  Company  by  any  director,  secretary  or  other 
principal  ofiicer  of  the  Corporation  or  Company,  who  is  able 
to  depose  to  the  facts  of  the  case. 

436.  When  the  suit  is  against  a  Corporation,  or  against  a  Service  on 
Company  authorised  to  sue  and  be  sued  in  the  name  of  an  tion^r*" 
officer  or  of  a  trustee,  the  summons  may  be  served —  Company. 

[a)  by  leaving  it  at  the  registered  office  (if  any)  of  the  Cor- 
poration or  Company,  or 

{b)  by  sending  it  by  post  in  a  letter  addressed  to  such  officer 
or  trustee  at  the  office  (or  if  there  be  more  offices  than  one,  at 
the  principal  office  in  British  India)  of  the  Corporation  or 
Company,  or 

{c)  by  giving  it  to  any  director,  secretary  or  other  principal 
officer  of  the  Corporation  or  Company; 

'  Notifications    under    the    corre-  tion  (which  should  be  transferred  to 

spending  section  of  Act  X  of  1877  chap,  xlix)  is  the  law  which  would  be 

have  been  issued  as  to  the  decrees  of  applicable  thereto   if  the  decree  had 

the  Courts  of  Kuch  Bihdr  and  Mysore,  been  made  by  a  Court  in  British  India, 

Macpherson,  Lists,  j88^,  p.  57.  14  Cal.  570.     As  to  suits  on  foreign 

"  The  limitation-law  applicable  to  judgmentsinlndianCourts,  seeCMad. 

execution-proceedings  under  this  sec-  191,  snpra  p.  393. 
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Represen- 
tation of 
benefici- 
aries in 
suits  con- 
cerning 
property 
vested  in 
trustees, 
etc. 

Joinder  of 
executors 
and  ad- 
ministra- 
tors. 


Husband 
of  married 
executrix. 


and  the  Coiu't  may  require  the  personal  appearance  ^  of  any 
director,  secretary  or  other  principal  officer  ^  of  the  Corporation 
or  Company  who  may  be  able  to  answer  material  questions 
relating-  to  the  suit^. 

CHAPTER   XXX. 

SUITS    BY   AND   AGAINST   TEUSTEES,    EXECUTORS   AND  j 

ADMINISTEATORS.  j 

437.  In  all  suits  concerning  property  vested  in  a  trustee^ 
executor  or  administrator,  when  the  contention  is  between  the 
persons  beneficially  interested  in  such  property  and  a  third 
person  *,  the  trustee,  executor  or  administrator  shall  represent 
the  persons  so  interested,  and  it  shall  not  ordinarily  be  necessary 
to  make  them  parties  to  the  suit^.  But  the  Court  may,  if  it 
thinks  fit,  order  them  or  any  of  them  to  be  made  such  parties®. 

438.  When  there  are  several  executors  or  administrators,  they 
shall  all  be  made  parties  to  a  suit  against  one  or  more  of  them  : 

Provided  that  executors  who  have  not  proved  their  testator's 
will,  and  executors  and  administrators  beyond  the  local  limits 
of  the  jurisdiction  of  the  Court,  need  not  be  made  parties. 

439.  Unless  the  Court  directs  otherwise,  the  husband  of  a 
married  administratrix  or  executrix  shall  not  be  a  party  to  a 


suit  by  or  against  her. 

*  See  sec.  107  supra. 

*  An  executive  engineer  of  a  rail- 
way company  is  not  a  'principal 
oflScer,'  I  Hyde,  197. 

*  This  would  apply  to  a  foreign  cor- 
poration having  a  place  of  business 
and  trading  in  British  India,  its 
chief  oflScer  in  British  India  being 
for  the  purpose  of  this  section  a  '  prin- 
cipal officer.'  See  Newhy  v.  Von 
Oppen,  L.  E.,  7  Q.  B.  293.  As  to  ser- 
vice on  other  foreign  corporations,  see 
above,  sec.  89,note.  As  to  the  delivery 
of  interrogatories  to  members  and 
officers  of  litigant  corporations  and 
companies,  see  sec.  124,  supra.  As  to 
the  remedies  against  a  corporation,  see 
supra,  p.  425. 

*  i.e.  between  the  beneficiaries  on 
the  one  hand  and  a  stranger  on  the 


other,  Satnond  v.  Walker,  3  Jur.  N. 
S.  686. 

*  In  England,  where  beneficiarie.- 
are  made  parties  unnecessarily,  their 
costs  are  disallowed.  Re  Cooper,  20 
Ch.  D.  611. 

*  Taken  from  15  and  16  Vic.  c.  86, 
42,  r.  9.  Compare  the  English  Order 
xvi.  r.  8.  The  beneficiaries  should  be 
made  parties  when  the  trustees  are 
wholly  uninterested  or  have  any  in- 
terest adverse  to  that  of  the  benefi- 
ciaries. See  L.  K.,  3  Eq.  373 :  L.  R.,  i 
Ch.  App.  327.  In  suits  against  the 
legal  representative  of  a  deceasetl 
debtor  it  is  unnecessary  to  prove  th»t 
assets  have  come  to  his  hands.  It  !•> 
sufficient  if  there  are  assets  of  whioli 
he  may  become  possessed,  8  Bom.  309- 
As  to  execution,  see  sec.  252  supra. 
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CHAPTEE  XXXI. 

SUITS   BY    AND   AGAINST   MINORS   AND   PERSONS    OF   UNSOUND 

MIND^. 

440.  Every  suit  by  a  minor ^  shall  be  instituted^  in  his  Minor 
name  by  an  adult  person*,  who  in  such  suit  shall  be  called  the  ^  *°® 
next  friend  of  the  minor  ^,  and  may  be  ordered  to  pay  any  friend, 
costs  in  the  suit^  as  if  he  were  the  plaintifB''.  Costs. 

441.  Every  application  to  the  Court  on  behalf  of  a  minor  AppUca- 
(other  than  an  application  under  section  449)  shall  be  made  ^^n„r^° 
by  his  next  friend,  or  his  guardian  for  the  suit.  behalf. 

442.  If  a  plaint  be  filed  by  or  on  behalf  of  a  minor  without  Plaint  filed 
a  next  friend,  the  defendant  may  apply  to  have  the  plaint  next  Wend 
taken  ofE  the  file,  with  costs  to  be  paid  by  the  pleader  or  other 

person  by  whom  it  was  presented.     Notice  of  such  application 
shall  be  given  to  such  person  by  the  defendant ;    and  the  Costs. 
Court,  after  hearing  his  objections,  if  any,  may  make  such 
order  in  the  matter  as  it  thinks  fit^. 

443.  Where  the  defendant  to  a  suit  is  a  minor ^,  the  Court  ^°,  Guardian 

ad  litem 

'   14  Cal.  209,  210.  tions,  the  Court  should   return   the 

'  See  the  Majority  Act,  IX  of  1875.  plaint  in  order  that  the  error  may  b« 

That  the  rules  in  Chap,  xxxi  must  be  rectified,  10  Cal.  102.     The  form  in 

strictly  followed,  see  5  Cal.  453.  which  the  plaintiflT  should  sue  may  be, 

'  Subject  to  the  law  of  limitation  '.4,  the  minor  son  of  .6  deceased,  by  his 

applicable  to  the  minor,  7  Cal.  137  :  mother  and  next  friend  C,'  &c.     But 

4  Mad.  119.  see  14  Cal.  159.    In  5  Mad.  H.  C.  435, 

*  He  should  not  be  an  oflBcer  of  the  the  High  Court  held  that  where  an 
Court,  at  least  if  he  may  have  a  direct  infant  sued  without  a  next  friend, 
personal  interest  either  in  the  institu-  advantage  of  the  point '  must  be  taken 
tion  or  the  conduct  of  the  suit,  3  Moo.  by  plea  or  objection.'  As  to  suits 
I.  A.  329,  345.  by  minors  in  Presidency  Small  Cause 

*  No  one  can  be  made  a  next  friend  Courts,  see  Act  XV  of  1882,  sec.  32, 
without  his  consent,  sec.  32  supra.  and  as  to  suits  on  behalf  of  Govem- 

*  This  is  the  principal  reason  for  ment  wards  in  the  Central  Provinces, 
appointing  a  next  friend.     The  costs  Act  XVII  of  1885,  sec.  22. 

will  be  allowed  out  of  the  infant's  '  This  section  'refers  to  a  case 
estate,  provided  the  next  friend  has  where,  on  the  face  of  the  plaint,  it 
acted  properly.  He  is  not  a  party,  and  appears  that  it  was  filed  by  a  person 
no  decree  can  be  passed  against  him  who  was  a  minor.  It  does  not  con- 
personally,  15  Suth.  Civ.  R.  192.  template  any  enquiry  into  the  question 

'  This  section  must,  where  Act  XL  of  minority,'  13  Cal.  189. 

of  1858  is  in  force,  be  read  together  »  Where  he  is  an  European  British 

with  Bee.  3  of  that  Act,  10  Cal.  102,  subject  not  domiciled  in  British  India, 

134.      Where  a  suit  is  brought  in  see  7  All.  490. 

violation  of  the  rules  in  these  sec-  '"  6  Mad.  H.  C.  Appz.  viii. 
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to  be  ap-     on  being"  satisfied  of  the  fact  of  his  minority^  shall  appoint  a 
Court!     ^  proper  person  ^  to  be  guardian  for  the  suit  for  such  minor,  to 

put  in  the  defence  for  such  minora  and  generally  to  act  on  his  i 

behalf  in  the  conduct  of  the  case  2. 

A  guardian  for  the  suit  is  not  a  guardian  of  person  or  pro-  i 

perty  wnthin  the  meaning  of  the  Indian  Majority  Act,  1875,1 

section  3.  1 

444.  Every  order  made  in  a  suit  or  on  any  application 
before  the  Court,  in  or  by  which  a  minor  is  in  any  way 
concerned  or  affected,  without  such  minor  being  represented 
by  a  next  friend  or  guardian  for  the  suit,  as  the  case  may  be, 
may  be  discharged,  and,  if  the  pleader  of  the  party  at  whose 
instance  such  order  was  obtained  knew,  or  might  reasonably 
have  known,  the  fact  of  such  minority,  with  costs  to  be  paid 
by  such  pleader. 

445.  Any  person  being  of  sound  mind  and  full  age  may 
act  as  next  friend  of  a  minor,  provided  his  interest  is  not 
adverse  to  that  of  such  minor,  and  he  is  not  a  defendant  in. 
the  suit. 


Order  ob- 
tained 
without 
next  friend 
or  guar- 
dian. 


Costs. 


Who  may 
be  next 
friend. 


Removal 
of  next 
friend. 


Retire- 
ment of 
next 
friend. 


446.  If  the  interest  of  the  next  friend  of  a  minor  is  adverse 
to  that  of  such  minor,  or  if  he  is  so  connected  with  a  defendant 
whose  interest  is  adverse  to  that  of  the  minor,  as  to  make  it 
unlikely  that  the  minor^s  interest  will  be  properly  protected 
by  him,  or  if  he  does  not  do  his  duty,  or,  pending  the  suit, 
ceases  to  reside  within  British  India,  or  for  any  other  sufficient 
cause,  application  may  be  made  on  behalf  of  the  minor  or  hy 
a  defendant  for  his  removal ;  and  the  Court  (if  satisfied  of  the 
sufficiency  of  the  cause  assigned)  may  order  the  next  friend  to 
be  removed  accordingly. 

447.  Unless  otherwise  ordered  by  the  Court,  a  next  friend 
shall  not  retire  at  his  own  request  without  first  procuring  a 


*  See  sees.  456,  457  infra. 

'  This  does  not  empower  the  Court 
to  appoint  a  person  against  his  will, 
5  Bom.  306.  And  of  course  before 
the  Court  appoints  there  must  be  a 
suit  in  which  the  minor  is  a  defendant 
1 1  Cal.  405.  The  want  of  a  formal  order 
appointing  guardians  ad  litem  is  not 
necessarily  fatal  to  the  suit,  14  Cal. 


204,  214.  But  see  ibid.  754.  The 
section  only  empowers  the  guardian  to 
act  on  behalf  of  the  minor  defendant 
in  the  conduct  of  the  case.  It  should 
declare  expressly  that  service  on  the 
guardian  shall  be  deemed  good  sen- 
vice  on  the  minor.  See  the  English 
Order  ix.  r.  4,  and  14  Cal.  204,  21  < 
per  Wilson  J. 
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fit  person  to  be  put  in  his  place,  and  giving  security  for  the 
costs  already  incurred. 

The  application  for  the  appointment  of  a  new  next  friend  AppUc*- 
shall  be  supported  by  affidavit  ^  showing  the  fitness  of  the  ^o^^Jent" 
person  proposed,  and  also  that  he  has  no  interest  adverse  to  of  new 

,1  •  next 

the  minor.  ^i^^^ 

448.  On  the  death  or  removal  of  the  next  friend  of  a  minor,  stay  of 
further  proceedings  shall  be  stayed  until  the  appointment  of  a  P'^oceed- 
next  friend  in  his  place.  death  etcof 

next  friend. 

449.  If  the  pleader  of  such  minor  omits,  within  reasonable  Applica- 
time,  to  take  steps  to  get  a  new  next  friend  appointed,  any  *^^.°f°^*P" 
I^erson  interested  in  the  minor  or  the  matter  at  issue  may  of  new  next 
apply  to  the  Court  for  the  appointment  of  one,  and  the  Court  "®°  ' 
may  appoint  such  person  as  it  thinks  fit. 

450.  A  minor  plaintiff,  or  a  minor  not  a  party  to  a  suit  on  Election 

whose  behalf  an  application  is  pending,  on  coming  of  age  must  ^J  w"^"* 

elect  whether  he  will  proceed  with  the  suit  or  application.         on  coming 

of  age. 

451.  If  he  elects  to  proceed  with  it,  he  shall  apply  for  an  where  he 

order  discharg-ing  the  next  friend,  and  for  leave  to  proceed  in  ^^^^^  ^ 

00  >  r  proceed. 

his  own  name. 

The  title  of  the  suit  or  application  shall  in  such  case  be 
corrected  so  as  to  read  thenceforth  thus : 

'  A.  B.,  late  a  minor,  by  C.  1).,  his  next  friend,  but  now  of 
full  age.' 

452.  If  he  elects  to  abandon  the  suit  or  application^,  he  where  he 
shall,  if  a  sole  plaintiff,  or  sole  applicant,  apply  for  an  order  ^^^*^^ 
to  dismiss  the  suit  or  application  on  repayment  of  the  costs  Costs. 
incurred  by  the  defendant  or  respondent,  or  which  may  have 

been  paid  by  his  next  friend. 

453.  Any  application  under  section  451   or  section  452  AppH- 
may  be  made  ex  jmrte ;    and  it  must  be  proved  by  affidavit  ^*'^eJ^^ 
that  the  late  minor  has  attained  his  full  age.  45'.  45*- 

454.  A  minor  co-plaintiff  on  coming  of  age  and  desiring  when 

to  repudiate  the  suit  must  apply  to  have  his  name  struck  out  '"^ntj^ 

*  5  Beav.  31. 

"  on  any  grounds,  apparently,  other  than  those  mentioned  in  iec.  455. 
VOL.   11.  T  t 
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coming  of  as  co-plaintifE ;  and  the  Court,  if  it  finds  that  he  is  not  a 
to  rep^d^^  necessary  party,  shall  dismiss  him  from  the  suit  on  such  terms 
ate  suit,      as  to  costs  or  otherwise  as  it  thinks  fit. 

Notice  of  the  application  shall  be  served  on  the  next  friend, 

as  well  as  on  the  defendant ;  and  it  must  be  proved  by  affidavit 
Costs.         that  the  late  minor  has  attained  his  full  age.     The  costs  of 

all  parties  of  such  application,  and  of  all  or  any  proceedings 

theretofore  had  in  the  suit,  shall  be  paid  by  such  persons  aa 

the  Court  directs^. 

If  the  late  minor  be  a  necessary  party  to  the  suit  the  Court 

may  direct  him  to  be  made  a  defendant. 


When  suit      455.  If  any  minor  on  attaining  majority  can  prove  to  the 
able  or  iin-  satisfaction  of  the  Court  that  a  suit  instituted  in  his  name  by 
proper.       ^^  next  friend  was  unreasonable  or  improper  ^,  he  may,  if  a  sole 
plaintiff,  apply  to  have  the  suit  dismissed. 

Notice  of  the  application  shall  be  served  on  all  the  parties 
concerned :  and  the  Court,  upon  being  satisfied  of  such  un- 
reasonableness or  impropriety,  may  grant  the  application,  and 
CoBts.         order  the  next  friend  to  pay  the  costs  of  all  parties  in  respect 
of  the  application  and  of  anything  done  in  the  suit^. 

Petition  456.  An  order  for  the  appointment  of  a  guardian  for  the 

for  ap-  ,  11.1  1  •        •         •        1 

pointment  suit  may  be  obtamed  upon  application  in  the  name  and  on 
L^Sm  ""^  ^^^^^  °*  *^^  ^^^^  ^^  ^y  *^®  plaintife.  Such  application  must 
be  supported  by  an  affidavit  verifying  the  fact  that  the  pro- 
posed guardian  has  no  interest  in  the  matters  in  question  in 
the  suit  adverse  to  that  of  the  minor,  and  that  he  is  a  fit  person 
to  be  so  appointed. 

Where  there  is  no  other  person  fit  and  willing  to  act  as 
guardian  for  the  suit,  the  Court  may  appoint  any  of  its  officers 
to  be  such  guardian  :  provided  that  he  has  no  interest  adverse 
to  that  of  the  minor  ^. 

Who  may        4.517^  ^  co-defendant  of  sound  mind  and  of  full  age  may 

ian  ad        be  appointed  guardian  for  the  suit,  if  he  has  no  interest  ad- 
litem. 

^  Orders  under  sec.  454,455,  or  458  "  4  Maddock,  461. 

directing  a  next  friend  or  guardian  ad  '  14  Cal.  214,  215.     No  one  can  1  e 

litem  to  pay  costs  are  appealable,  sec.  appointed  guardian  ad  litem  agaii»4 

588,  el.  (22\  infra.                              ,  his  will,  5  Bom.  306. 


CHAPTER  XXXI.      SUITS   BY  AND   AGAINST   MINORS.    643 

verse  to  that  of  the  minor  j    but  neither  a  plaintiff,  nor  a 
married  woman ^,  can  be  so  appointed. 

458.  If  the  guardian  for  the  suit  of  a  minor  defendant  Removal 
does  not  do  his  duty,  or  if  other  sufficient  ground  be  made  to  "^if"  ' 
appear,  the  Court  may  remove  him,  and  may  order  him  to  pay 

such  costs  as  may  have  been  occasioned  to  any  party  by  his  Costs, 
breach  of  duty^. 

459.  If  the  guardian  for  the  suit  dies  pending  such  suit.  Death  of 
or  is  removed  by  the  Court,  the  Court  shall  appoint  a  new  ^"*'",*^^*/* 

■^  '  ^*-  pendente 

guardian  in  his  place.  lite. 

460.  When  the  enforcement  of  a  decree  is  applied  for  Guardian 

against  the  heir  or  representative,  being  a  minor,  of  a  deceased  ^jn^jf^^ 

party,  a  guardian  for  the  suit  of  such  minor  shall  be  appointed  presenta- 

by  the  Court,  and  the  decree-holder  shall  serve  on  such  guardian  deceased 

notice  of  such  application.  judgment- 

^^  debtor. 

461.  No  sum  of  money  or  other  thing  shall  be  received  or  Before  de- 
taken  by  a  next  friend  or  guardian  for  the  suit  on  behalf  of  a  ^ree,  next 
minor,  at  any  time  before  decree  or  order,  unless  he  has  first  not  to  re- 
obtained  the  leave  of  the  Court,  and  given  security  to  its  money  etc. 
satisfaction  that  such  money  or  other  thing  shall  be  duly  ac-  without 
coimted  for  to,  and  held  for  the  benefit  of,  such  minor. 

462.  No  next  friend  or  guardian  for  the  suit  shall,  without  Next 
the  leave  of  the  Court  ^,  enter  into  any  agreement  or  compromise  ^"f  x 
on  behalf  of  a  minor,  with  reference  to  the  suit  in  which  he  promise 
acts  as  next  friend  or  guardian.  kLve." 

Any  such  agreement  or  compromise  entered  into  without  Compro- 
the  leave  of  the  Court*  shall  be  voidable  against  all  parties  ™*^^^j^'^j*J'' 
other  than  the  minor ^.  voidable. 

'  II  Cal.  733.  103:  9  Cal.  810,  not  given  under 
'■'  8  Bom.  391.  This  is  the  only  fraudulent  misrepresentation  of  ma- 
case  in  which  the  Court  can  decree  terial  facts,  6  Cal.  687. 
costs  against  the  guardian  of  a  dc-  *  This  impliedly  requires  the  Court 
fendant,  3  Mad.  263.  So  far  as  regards  to  consider  whether  the  proposed  com- 
costs,  this  section  does  not  apply  to  a  promise  shall  be  sanctioned.  Passing 
person  appointed  to  act  as  guardian  a  decree  embodying  the  alleged  com- 
ad  litem  without  his  previous  assent,  promise  is  not  a  substantial  compliance 
5  Bom.  306.  with  section  463. 
'  i.  e.  its  express  sanction,  3  Mad.  '  See  6  Cal.  687  :  10  Cul.  357. 
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Applies-  463.  The  provisions  contained  in  sections  440  to  462  (both 
88.  440  to  inclusive)  shall,  mutatis  mutandis,  apply  in  the  case  of  persons 
463  to        of  unsound  mind,  adiudffed  to  be  so  under  Act  No.  XXXV  of 

persons  no  ^       u      <=> 

of  unsound  I058,  or  under  anj  other  law  for  the  time  being  in  force*.        j 

inind.  ...  .  .         ' 

Wards  of        464.  Nothing'  in  sections  442  to  463  applies  to  any  minor 

Court.        Qj.  person  of  unsound  mind,  for  whose  person  or  property  a 

guai-dian  or  manager  has  been  appointed  by  the  Court  of 

Wards  or  by  the  Civil  Court  under  any  local  law  ^. 


CHAPTER  XXXII. 

SUITS   BY   AND   AGAINST   MILITARY    MEN. 

Officers  or  465.  When  any  officer  or  soldier  actually  serving  the 
soldiers  (rovernment  in  a  military  capacity  ^  is  a  party  to  a  suit,  and 
not  obtain  Cannot  obtain  leave  of  absence  for  the  purpose  of  prosecuting 
autlT  ^^  °'  defending  the  suit  in  person,  he  may  authorise  any  person 
any  person  to  sue  or  defend  in  his  stead. 

defend  for  ^^^^  authority  shall  be  in  writing  and  shall  be  signed  by 
them.  the  officer  or  soldier  in  the  presence  of  (a)  his  commanding 
officer,  or  the  next  subordinate  officer,  if  the  party  be  himself 
the  commanding  officer,  or  (i)  where  the  officer  or  soldier 
is  serving  in  military  staff  employment,  the  head  or  other 
superior  officer  of  the  office  in  which  he  is  employed.  Such 
commanding  or  other  officer  shall  countersign  the  authority, 
which  shall  be  filed  in  court. 

When  so  filed,  the  countersignature  shall  be  sufficient  proof 
that  the  authority  was  duly  executed,  and  that  the  officer 
or  soldier  by  whom  it  was  granted  could  not  obtain  leave 
of  absence  for  the "  purpose  of  prosecuting  or  defending  the 
suit  in  person. 

Explanation. — In  this  chapter  the  expression  '  commanding 

*  A  guardian  arf  hYcm.  cannot  there-  he  resides,  or  under  whose  care  he  is, 

fore  be  appointed  for  a  defendant  of  shall,  unless  the  Court  otherwise  or- 

unsound  mind  to  whom  Act  XXXV  of  ders,  be  deemed  good  service  on  the 

1858  applies,  until  the  latter  is  ad-  lunatic.  See  the  English  Order  ix.  r.  5. 

judged  a  lunatic  underthatAct,6  Mad.  *  e.g.  Acts  XL  of  1858  and  XX  of 

380.  1 86 1. 

The  Code  should  expressly  provide  '  As  to  non-commissioned  officers,  ot 

that  service  on  the  committee  etc.  of  soldiers,  in  civU  employ  and  outside 

the  lunatic,  or  the  person  with  whom  cantonments,  see  14  Suth.  Civ.  R.  23  ij 
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officer'  means  the  officer  in  actual  command  for  the  time 
being-  of  any  regiment,  corps,  detachment  or  depot  to  which 
the  officer  or  soldier  belongs  ^. 

466.  Any  person  authorised  by  an  officer  or  a  soldier  to  Person  bo 
prosecute  or  defend  a  suit  in  his  stead  may  prosecute  or  de-  ^a**  act**^ 
fend  it  in  person  in  the  same  manner  as  the  officer  or  soldier  personally 
could  do  if  present ;  or  he  may  appoint  a  pleader  to  prose-  pleader!'^ 
cute  or  defend  the  suit  on  behalf  of  such  officer  or  soldier  '^ 

467.  Processes  served  upon  any  person  authorised  by  an  Service  on 
officer  or  a  soldier,  as  in  section  465,  or  upon  any  pleader  authorJBed 
appointed  as  aforesaid  by  such  person  to  act  for,  or  on  behalf  or  on  his 
of,  such  officer  or  soldier,  shall  be  as  effectual  as  if  they  had  ^  ^*  ^^' 
been  served  on  the  party  in  person  or  on  his  pleader. 

468.  When  an   officer  or  a  soldier  is  a  defendant,  the  Service  on 
Court  shall  send  a  copy  of  the  summons  to  his  commanding  goidiers. 
officer  for  the  purpose  of  being-  served  on  him  ^. 

The  officer  to  whom  such  copy  is  sent,  after  causing  it 
to  be  served  on  the  person  to  whom  it  is  addressed,  if 
practicable,  shall  return  it  to  the  Court  with  the  written 
acknowledgment  of  such  person  endorsed  thereon. 

If  from  any  cause  the  copy  cannot  be  so  served,  it  shall 
be  returned  to  the  Court  by  which  it  was  sent,  with  informa- 
tion of  the  cause  which  has  prevented  the  service. 

469.  If,  in  the  execution  of  a  decree,  a  warrant  of  arrest  Execution 
or  other  process  is  to   be   executed  within  the  limits  of  a  "^  ^^n- 
cantonment,  garrison,  military  station  or  military  bazar,  the  ments,  etc. 
officer  charged  with  the  execution  of  such  warrant  or  other 
process  shall  deliver  the  same  to  the  commanding  officer. 

The  commanding-  officer  shall  back  the  wan-ant  or  other 
process  with  his  signature,  and,  in  the  case  of  a  warrant  of 
arrest,  if  the  person  named  therein  is  within  the  limits  of 
his  command,  shall  cause  him  to  be  arrested  and  deliveretl 
to  the  officer  so  charged. 

'  See  Act  V  of  1869.  jurisdiction  conld  not  be  cored  by 

'  Where   a    widow,    without    any  producing  a  written  authority  in  the 

written  authority,  sued  on  behalf  of  Court  of  second  appeal,  6  Bom.  H.  C, 

her  8on,  a  sepoy  who  was  absent  on  A.C.J.  20. 

military    service    beyond    the    local  '  10   Mad.    319.     As   to   proof  of 

limits,  it  was  held  that  the  defect  of  service,  9  Ben.  Appx.  43. 
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CHAPTER  XXXIII. 

INTERPLEADER. 

When  in-        470.  When  two  or  more  persons  claim  adversely  to  one 
terpleader  aj^Q^j^gj.  ^jjg  same  payment  or  property  ^  from  another  person, ;' 

suit  maybe  ^  .      .  ' 

instituted,  whose  only  interest  therein  is  that  of  a  mere  stakeholder^  and 
who  is  ready  to  render  it  to  the  right  owner  ^^  such  stake- 
holder may  institute  a  suit  of  interpleader  against  all  the 
claimants  for  the  purpose  of  obtaining  a  decision  as  to  whom 
the  payment  or  property  should  be  made  or  delivered,  and  of 
obtaining  indemnity  for  himself  : 

Provided  that  if  any  suit  is  pending  in  which  the  rights  of 
all  parties  can  properly  be  decided,  the  stakeholder  shall  not 
institute  a  suit  of  interpleader. 

471.  In  every  suit  of  interpleader  the  plaint  must,  in 
addition  to  the  other  statements  necessary  for  plaints*,  state — 

(a)  that  the  plaintiff  has  no  interest  in  the  thing  claimed 
otherwise  than  as  a  mere  stakeholder ; 

(I)  the  claims  made  by  the  defendants  severally;  and 

(c)  that  there  is  no  collusion  between  the  plaintiff  and  any 
of  the  defendants  °. 

Payment         472.   When  the  thing  claimed  is  capable  of  being  paid 
claimed      ^^^  court  or  placed  in  the  custody  of  the  Court,  the  plaintiff 
into  Court,  must  SO  pay  or  place  it  before  he  can  be  entitled  to  any  order 
in  the  suit. 


Plaint  in 
Bucli  suit. 


Procedure 
at  first 
hearing. 


473.  At  the  first  hearing  the  Court  may  — 

(«)  declare  that  the  plaintiff  is  discharged  from  all  liability 


•  This  probably  means  only  move- 
able property. 

*  It  has  been  held  in  England  that 
a  lien  for  charges  and  costs  is  not  such 
an  interest  in  the  subject-matter  as  to 
deprive  the  stakeholder  of  his  right  to 
relief.  Best  v.  Hayes,  i  H.  &  C.  718  ; 
see,  too,  AitenborougA  v.  St.  Katha- 
rine's  Dock  Co.,  3  C.  P.  D.  450,  where 
the  stakeholder  had  issued  dock- 
warrants  for  the  property,  and  Tanner 


V.  European  Bank,  L.  E.,  i  Ex.  261, 
where  he  was  under  a  special  con- 
tractual obligation  to  one  of  the 
defendants. 

^  This  assumes  that  the  stakeholder 
is  in  possession,  see  Burnett  v.  Ander- 
son, I  Mer.  405. 

*  See  sec.  50  supra,  pp.  493-494- 
^  As  to  what  is  collusion  in  a  stake- 
holder, see  Thompson  v.  Wright,  ij 
Q.B.D.  632. 
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to  the  defendants  in  respect  of  the  thing  claimed,  award  him 

his  costs  ^,  and  dismiss  him  from  the  suit ; 

or,  if  it  thinks  that  justice  or  convenience  so  require, 
(6)  retain  all  parties  until  the  final  disposal  of  the  suit ; 
and,  if  it  finds  that  the  admissions  of  the  parties  or  other 

evidence  enable  it, 

(0)  adjudicate  the  title  to  the  thing  claimed :  or  else  it  may 
[d)  direct  the  defendants  to  interplead  one  another  by  filing 

statements  and  entering  into   evidence   for  the   purpose   of 

bringing  their  respective  claims  before  the  Court,  and  shall 

adjudicate  on  such  claims  ^. 

474.  Nothing  in  this  chapter  shall  be  taken  to  enable  When 
ageiits  to  sue  their  principals  ^,  or  tenants  to  sue  their  landlords,  tf^ants*^ 
for  the  purpose  of  compelling  them  to  interplead  with  any  ™ay  i^^^- 
persons  other  than  persons  making  claim  through  such  prin-  pieader- 
cipals  or  landlords  *.  *"''^- 

Illustrations. 

(a)  A  deposits  a  box  of  jewels  with  B  as  his  ageut.  C  alleges 
that  the  jewels  were  wrongfully  obtained  from  him  by  A,  and 
claims  them  from  £.  B  cannot  institute  an  interpleader-suit 
against  A  and  C. 

(b)  A  deposits  a  box  of  jewels  with  B  as  his  agent.  He  then 
writes  to  C  for  the  purpose  of  making  the  jewels  a  security  for 
a  debt  due  from  himself  to  C.  A  afterwards  alleges  that  C's 
debt  is  satisfied,  and  C  alleges  the  contrary.  Both  claim  the 
jewels  from  B.  B  may  institute  an  interpleader-suit  against  A 
and  C. 

» 

475.  When  the  suit  is  properly  instituted,  the  Court  may  Charge  of 
provide  for  the  plaintiff's  costs  by  giving  him  a  charge  on  the  pQ*J^'*  * 
thing  claimed  or  in  some  other  effectual  way. 

476.  If  any  of  the  defendants  in  an  interpleader-suit  is  Procedure 
actually  suing  the  stakeholder  in  respect  of  the  subject  of  ^nd^t  is 
such  suit,  the  Court  in  which  the  suit  against  the  stake-  suing 
holder  is  pending  shall,  on  being  duly  informed  by  the  Court  holder. 

'  The  stakeholder  has  his  costs  out  (o),  (i)  or  (f7),8re  appealable, sec. 588, 

of  the  fund  [see  sec.  475,  infra],  and  cl.  (23),  infra. 

the  defendant  in  the  wrong  has  then  '  But  see  Suart  v.  Welch,  4  My.  & 

to  indemnify  the  defendant  entitled  to  Cr.  305,  320,  where  there  was  doubt 

the  fund,  Laing  v.  Zeden,  L.  R.,  9  Ch.  as  to  who  was  the  stakeholder's  prin- 

App.  738,  per  James  L.J.  cipal. 

*  Orders  under  this  section,  clause  *  Clarke  v.  Byne,  13  Ves.  383. 
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which  passed  the  decree  in  the  interpleader-suit  in  favour  of 
the  stakeholder  that  such  decree  has  been  passed,  stay  the 
Costs.  proceedings  as  against  him  ^ ;  and  his  costs  in  the  suit  so  stayed 
may  be  provided  for  in  such  suit ;  but  if,  and  so  far  as,  they 
are  not  provided  for  in  that  suit,  they  may  be  added  to  his 
costs  incurred  in  the  interpleader-suit  2. 

*  That    the    stakeholder    may   in  v.  Thomas,  3  Ch.  App.  74. 
his   interpleader-suit   obtain   an   in-  *  Orders   under    this   section    are 

junction  to  stay  proceedings  against  appealable,  sec.  588,  cl.  (23),  infra, 
him,  see  Prudential  Assurance  Co. 
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PART    TV. 

PROVISIONAL  REMEDIES. 


CHAPTER ,  XXXIV. 

OF    ARREST   AND   ATTACHMENT   BEFORE   JUDGMENT  *. 

A. — Arrest  before  Judgment. 

477-  If  at  any  stage  of  any  suit,  other  than  a  suit  for  the  When 
possession  of  immoveable  property,  the  plaintifE  satisfies  the  mav^applv 
Court  by  affidavit  or  otherwise —  thatsecu- 

that  the  defendant,   with  intent   to    avoid   or  delay  the  taken, 
plaintiff,  or  to  avoid  any  process  of  the  Court,  or  to  obstruct 
or  delay  the   execution  of  any  decree  that  may  be  passed 
against  him, 

[a)  has  absconded  or  left  the  jurisdiction  of  the  Court,  or 

(h)  is  about  to  abscond  or  to  leave  the  jurisdiction  of  the 
Court,  or 

[c)  has  disposed  of  or  removed  from  the  jurisdiction  of  the 
Court  his  property  or  any  part  thereof,  or 

that  the  defendant  is  about  to  leave  British  India  under 
circumstances  affording  reasonable  probability  that  the  plaintiff 
will  or  may  thereby  be  obstructed  or  delayed  in  the  execution 
of  any  decree  that  may  be  passed  against  the  defendant  in 
the  suit  ^, 

the  plaintiff  may  apply  to  the  Court  that  security  be  taken 
for  the  appearance  of  the  defendant  to  answer  any  decree  that 
may  be  passed  against  him  in  the  suit. 

478.   If  the  Court,  after  examining  the  applicant,  and  Order  to 

making  such  further  investigation  as  it  thinks  fit,  is  satisfied —  defemlant 

that  the  defendant,  with  any  such  intent  as  aforesaid,  ^  »\\o'm 

(rt)  has  absconded  or  left  the  jurisdiction  of  the  Court,  or     he  shoulii 

not  give 
•  See  infra,  sec.  648..  '  2  N.W.  P.  358  :  14  Cal.  605,  700.  iecurity. 
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[b)  is  about  to  abscond  or  to  leave  the  jurisdiction  of  the 
Court,  or 

(c)  has  disposed  of  or  removed  from  the  jurisdiction  of  the 
Court  his  property  or  any  part  thereof,  or 

that  the  defendant  is  about  to  leave  British  India  under  the 
circumstances  last  aforesaid,  : 

the  Court  may  issue  a  warrant^  to  arrest  the  defendant  and 
bring  him  before  the  Court  to  show  cause  ^  why  he  should  not 
give  secvu*ity  for  his  appearance  ^. 

479.  If  the  defendant  fail  to  show  such  cause,  the  Court 
shall  order  ^   him  either  to  deposit  in  court  money  or  other 
Bhow cause,  property  sufficient  to  answer  the  claim  as^ainst  him,  or  to 

Court  may      ..,-,.  ,  ?.  ,  „    , 

Older  him  give  secuiity  lor  his  appearance  at  any  time  when  called 
to  make  upon  while  the  suit  is  pending,  and  until  execution  or  satis^ 
faction  of  any  decree  that  may  be  passed  against  him  in  the 


If  de- 
fendant 
fail  to 


give  se- 
curity. 


suit. 


Procedure 
in  case  of 


The  surety  shall  bind  himself,  in  default  of  such  appearance^ 
to  pay  any  sum  of  money  which  the  defendant  may  be  ordered 
to  pay  in  the  suit. 

480.  The  surety  for  the  appearance  of  the  defendant  may 

ppUcat^on  ^^  ^^y  time  apply  to  the  Court  in  which  he  became  such 

by  surety    surety  to  be  discharged  from  his  obligation. 

charged.         O^  such  application  being  made,  the  Court  shall  summon 

the  defendant  to  appear,   or,  if  it  thinks  fit,  may  issue  a 

warrant  for  his  arrest  in  the  first  instance. 

On   the  appearance   of    the   defendant,   pursuant   to  th# 
summons  or  warrant,  or  on  his  voluntary  surrender,  the  Court 
shall  direct  the  surety  to  be  discharged  from  his  obligatioi 
and  shall  call  upon  the  defendant  to  find  fresh  security  ^. 

Procedure       481.  If  the  defendant  fail  to  comply  with  any  order  unde 
1^^^^     section  479  or  section  480,  the  Court  may  commit  him  to  jau 
until  the  decision  of  the  suit,  or,  if  judgment  be  given  against 


fendant 
fails  to 


^  See  form,  sched.  IV,  no.  1 58. 

»  See  1  Ind.  Jur.  N.  S.  294. 

'  If  a  creditor,  without  reasonable 
or  probable  cause,  procures  his  debtor 
to  be  arrested,  or  his  property  to  be 
attached,  on  mesne  process,  he  inflicts 


an  injury  for  which   he  must  mak; 
compensation,  1  N.W.  P.  91. 

*  Such  orders  are  appealable,  8e( 
588,  cl.  (24),  infra. 

*  Orders   under    this    section  ai : 
appealable,  sec  588,  cl.  (24). 
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the  defendant,  until  the  execution  of  the  decree  ^ :  provided  give  se- 
that  no  person  shall  be  imprisoned  under  this  section  in  any  ^^  ^^^^^ 
ease  for  a  longer  period  than  six  months,  nor  for  a  longer  security, 
period  than  six  weeks  when   the   amount  or  value  of  the 
subject-matter  of  the  suit  does  not  exceed  fifty  rupees  : 

Provided  that  no  person  shall  be  detained  in  prison  under 
this  section  after  he  has  complied  with  such  order, 

482.  The  provisions  of  section  339  as  to  allowances  payable  Subsist- 
for  the  subsistence  of  judgment-debtors  shall  apply  to  all  j"^®  ^    . 
defendants  arrested  under  this  chapter.  arrested. 

JB. — Attachment  before  Judgment. 

483.  If  at  any  stage  of  any  suit  the  plaintiff  satisfies  Applica- 

the  Court  by  aflSdavit  or  otherwise  that  the  defendant,  with  juXmenr 

intent  to  obstruct  or  delay  the  execution  of  any  decree  that  for  security 

,  -,  •      i  1  •  from  de- 

may  be  passed  ag-amst  him,  fendant  to 

[a)  is  about  to  dispose  of  the  whole  or  any  part  of  his  satJsfy 
property,  or  to  remove  the  same  from  the  jurisdiction  of  the 
Court  in  which  the  suit  is  pending,  or 

[b)  has  quitted  the  jurisdiction  of  the  Court,  l^eaving  therein 
property  belonging  to  him, 

the  plaintiff   may  apply   to  the  Court  to  call  upon  the  and  in 
defendant  to  furnish  security  to  satisfy  any  decree  that  may  ^^  attach- 
be  passed  against  him  in  such  suit  and,  on  his  failing  to  give  ™e°*  of 
such  security,  to  direct  that  any  portion  of  his  property  within 
the  jurisdiction  of  the   Court  ^  shall  be  attached  vmtil  the 
further  order  of  the  Court. 

The  application  shall,  unless  the  Court  otherwise  directs.  Contents 
s])ecify  the  property  required  to  be  attached  and  the  estimated  \:^^^  *** 
value  thereof. 

484.  If  the  Court,  after  examining  the  applicant  and  Court  may 
making  any  further  investigation  which  it  thinks  fit,  is  fendant  to 
satisfied  that  the  defendant  is  about  to  dispose  of  or  remove  furnish 

!•  •  t    '  t  111  •  f  security  or 

his  property,  with  intent  to  obstruct  or  delay  the  execution  of  show 
any  decree  that  may  be  passed  against  him  in  the  suit  ^,  or  that  °*"'®* 

'  See  form  of  order,  sched.  IV,  no.  Court,  8  Bom.  H.C.,  O.C.J.  39:  8 

159.  Ben.  335  :  8  Mad.  ao. 

*  Sections   483,   484  warrant    the  *  See  a  Hyde,  183,  where  the  suit 

attachment  before  judgment  only  of  had  not  been  actually  commenced, 
property  within  the  jurisdiction  of  the 
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Attach- 
ment if 
cause  not 
shown 
or  security 
not  fur- 
nished. 


With- 
drawal of 
attach- 
ment. 


he  has  with  such  intent  quitted  the  jurisdiction  of  the  Court, 
leaving  therein^  property  belonging'  to  him,  the  Court  may- 
require  him,  within  a  time  to  be  fixed  by  the  Court,  either  to 
furnish  security  ^  in  such  sum  as  may  be  specified  in  the  order  ^, 
to  produce  and  place  at  the  disposal  of  the  Court,  when 
required,  the  said  property  or  the  value  of  the  sum,  or  such 
portion  thereof  as  may  be  sufficient  to  satisfy  the  decree, 
or  to  appear  and  show  cause*  why  he  should  not  furnish 
security. 

The  Court  may  also  in  the  order  direct  the  conditional 
attachment  of  the  whole  or  any  portion  of  the  property 
specified  in  the  application. 

485.  If  the  defendant  fail  to  show  cause  why  he  should 
not  furnish  security,  or  fail  to  furnish  the  security  required, 
within  the  time  fixed  by  the  Court,  the  Court  may  order  ^ 
that  the  property  specified  in  the  application,  or  such  portion 
thereof  as  appears  sufficient  to  satisfy  any  decree  which  may 
be  passed  in  the  suit,  shall  be  attached  ®. 

If  the  defendant  show  such  cause  or  furnish  the  required 
security,  and  the  property  specified  in  the  application  or  any 
portion  of  it  has  been  attached,  the  Court  shall  order  the 
attachment  to  be  withdrawn'. 


Mode  of         486.  The  attachment  shall  be  made  in  the  manner  herein 

^hment.    provided  for  the  attachment  of  property  in  execution  of  a 

decree  for  money  *. 


Investiga- 
tion of 
claims  to 
property 
attached 
before 
judgment. 


487.  If  any  claim  be  preferred  to  the  property  attachec 
before  judgment,  "such  claim  shall  be  investigated  in  the 
manner  hereinbefore  "  provided  for  the  investigation  of  claims 
to  property  attached  in  execution  of  a  decree  for  money. 


'  See  note  2,  p.  651. 

»  5  Bom.  643. 

'  See  form,  sched.  IV,  no.  160. 

*  This  may  be  done  after  security 
had  been  furnished,  5  Bom.  643. 

*  See  form,  sched.  IV,  no.  161. 

*  This  section  does  not  enable  a 
provincial  Court  of  Small  Causes  to 
attach  immoveable  property,  see  infra 


sched.  II,  following,  in  this  respect, 
6Mad.H.C.  91. 

^  Orders  under  this  section  aae  ap  • 
pealable,  sec.  588,  cl.  (24), 

*  See  forms,  sched.  IV,  nos.  14J , 
162-165. 

®  Sec.  278  supra,  p.  575,  and  see 
Hyde,  22. 
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488.  When  an  order  of  attachment  before  judgment  is  Removal 
passed,  the  Court  which  passed  the  order  shall  remove  the  °^  ^V^^^u 
attachment  whenever  the  defendant  furnishes  the   security  security 
required,  together  with  security  for  the  costs  of  the  attach-  olJTuit  diB- 
ment,  or  when  the  suit  is  dismissed.  missed. 

489.  Attachment  before  judgment  shall  not  affect  the  Saving  of 
rights,  existing  prior  to   the  attachment  ^,  of  persons   not  i[^^^ 
parties  to  the  suit^,  nor  bar  any  person  holding  a  decree  against  ^^^  Wie- 
the defendant  from  applying  for  the  sale  of  the  property  holders, 
under  attachment  in  execution  of  such  decree^. 

490.  Where  property  is  under  attachment  by  virtue  of  Property 
the  provisions  of  this  chapter,  and  a  decree  is  given  in  favour  under 
of  the  plaintiff,  it  shall  not  be  necessary  to  re- attach  the  ^^*P-  34 

^      •  \-  £         1,  J  nottobere- 

property  m  execution  01  such  decree.  attached. 

C. — Compensation  for  improjper  Arrests  or  AttacTiments. 

491.  If  in  any  suit  in  which  an  arrest  or  attachment  has  Compen- 
been  effected,  it  appears  to  the  Court  that  such  arrest  or  obtahiin' 
attachment  was  applied  for  on  insufficient  grounds,  arrest  or 

or  if  the  suit  of  the  plaintiff  faUs,  and  it  appears  to  the  ment  on 
Court  that  there  was  no  probable  ground  for  instituting  the  iiisufficieut 
suit, 

the  Court*  may,  on  the  application  of  the  defendant,  award 
against  the  plaintiff  in  its  decree  such  amount,  not  exceeding 
one  thousand  rupees,  as  it  deems  a  reasonable  compensation  to 
the  defendant  for  the  expense  or  injury  caused  to  him  by  the 
arrest  or  attachment  : 

Provided  that  the  Court  shall  not  award  under  this  sec-  Proviso, 
tion  a  larger  amoimt  than  it  might  decree  in  a  suit  for  com- 
pensation. 

An  award  under  this  section  shall  bar  any  suit  for  compen- 
sation in  respect  of  such  arrest  or  attachment"'. 

*  Ab  to  these  words  (suggested  by  '  6  Mad.  H.  C.  135. 

the  case  in  2  Bom.  H.  C,  A.  C.  J.  *  i.e.  the  Court   disposing  of  the 

146)866  loCal.  150,  where  the  opinion  case,  3  Suth.  Misc.  a8. 

of   the    minority    (Garth    C.J.   and  *  a  i  Suth.  Civ.  R.  375.  As  to  such 

Hitter  J.)  seems  correct.  suits  see  a  N.  W.  P.  353 ;  4  N.  W. 

'  I  N.  W.  P.  185.  P.  42. 
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CHAPTEE   XXXY. 

OF   TEMPORARY   INJUNCTIONS    AND    INTERLOCUTORY    ORDERS. 

A. — Temporary  Injunctions^. 

492.  If  in  any  suit  it  is  proved  by  affidavit  or  otherwise — 
{a)  that  any  property  in  dispute  in  a  suit  is  in  danger^  of 

being  wasted,  damaged  or  ahenated  by  any  party  to  the  suit, 
or  wrongfully  sold  in  execution  of  a  decree,  or 

{V)  that  the  defendant  threatens,  or  is  about,  to  remove 
or  dispose  of  his  property  with  intent  to  defraud  his  creditors^, 

the  Court*  may  by  order ^  grant  a  temporary  injunction  to 
restrain  such  act*,  or  give  such  order  for  the  purpose  of  staying 
and  preventing  the  wasting,  damaging,  alienation,  sale,  re- 
moval or  disposition  of  the  property  as  the  Court  thinks  fit, 
or  refuse  such  injunction  or  other  order  '. 

493.  In  any  suit  for  restraining  the  defendant  from  com- 
mitting a  breach  of  contract  or  other  injury,  whether  com- 
pensation be  claimed  in  the  suit  or  not,  the  plaintiff  may,  at 
any  time  after  the  commencement  of  the  suit,  and  either  before 
or  after  judgment,  apply  to  the  Court  for  a  temporary  in- 
junction to  restrain  the  defendant  from  committing  the  breach 
of  contract  "^  or  injury  complained  of,  or  any  breach  of  con- 
tract or  injury  of  a  like  kind  arising  out  of  the  same  contract* 
or  relating  to  the  same  property  or  right  *,  J 

The  Court  may  by  order  grant  such  injunction  on  sucb 
terms    as   to    the   duration    of   the   injunction,    keeping  a; 


'  As  to  perpetual  injunctions,  see 
the  Specific  Relief  Act,  supra,  vol.  I. 

*  As,  for  instance,  when  the  defend- 
ant in  a  suit  for  a  specific  sum  of 
money  expresses  his  intention  of  em- 
ploying it  in  trade,  13  Suth.  Civ.  R.95. 

»  9  All.  497. 

*  i.e.  the  Court  actually  trying  the 
suit,  a  Bom.  H.  C,  A.  C.  J.  98.  When 
an  appeal  is  presented  its  power  seems 
to  cease,  11  Cal.  149. 

*  Seeform,sched.IV,no.i66.  Orders 
under  this  section  are  appealable,  sec. 
5^8,  cl.  (24). 


*  See  an  illustration,  14  Ben.  352. 

^  7  All.  550  :  12  Cal.  515.  Apar^ 
from  the  special  circumstances  which 
determine  whether  the  Court  should, 
in  its  discretion,  gi-ant  an  injunction 
before  the  hearing  of  the  suit,  the  sam9 
general  principles  must  equally  apply 
to  the  gi-anting  of  a  temporary  injunc* 
tion  as  to  a  perpetual  injunction,  and 
those  principles  must,  therefore,  b« 
sought  in  the  Specific  Relief  Act 
[supra,  vol.  I,  pp.  983 — 990],  6  Bom 
279. 

'  See  the  English  Order  1.  r.  12. 
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account,  giving  security,  or  otherwise,  as  the  Court  thinks  fit, 
or  refuse  the  same^. 

In  case  of  disobedience,  an  injunction  granted  under  this 
section  or  section  492  may  be  enforced  by  the  imprisonment 
of  the  defendant  for  a  term  not  exceeding  six  months,  or  the 
attachment  of  his  property,  or  both  ^. 

No  attachment  under  this  section  shall  remain  in  force  for 
more  than  one  year,  at  the  end  of  which  time,  if  the  de- 
fendant has  not  obeyed  the  injunction,  the  property  attached 
may  be  sold,  and  out  of  the  proceeds  the  Court  may  award  to 
the  plaintiff  such  compensation  as  it  thinks  fit,  and  may  pay 
the  balance,  if  any,  to  the  defendant. 

494.  The  Court  shall  in  all  cases,  except  where  it  appears  Before 
that  the  object  of  granting  the  injunction  would  be  defeated  gr^^^ti^g 

.  ...  .  .         injunction, 

by  the  delay,  before  granting  an  injunction,  direct  notice^  notice  to 
of  the  application  for  the  same  to  be  given  to  the  opposite  p^rty^  * 
party  4 . 

495.  An  injunction  directed  to  a  Corporation  or  public  injunction 
Company  is  binding  not  only  on  the  Corporation  or  Com-  x°    J-^Tf' 
pany  itself,   but  also    on  all  members  and   officers  of  the  ing  on  its 
Corporation  or  Company  whose  personal  action  it  seeks  to  andofficero. 
restrain. 

496.  Any  order  for  an  injunction  may  be  discharged,  or  Order  for 
varied,  or  set  aside  by  the  Court,  on  application  made  thereto  |^["°be  dls- 

by  any  party  dissatisfied  with  such  order  ^.  charged  or 

varied. 

497.  If  it  appears  to  the  Court  that  an  injunction  which  Compen- 
it  has  granted  was  applied  for  on  insufficient  grounds,  or  for'issue  of 

if,  after  the  issue  of  the  injunction,  the  suit  is  dismissed  or  injunction 
judgment  is  given  against  the  plaintiff  by  default  or  other-  ficient 
wise,  and  it  appears  to  the  Court  that  there  was  no  probable  gronnda. 
ground  for  instituting  the  suit, 

the  Court  may,  on  the  application  of  the  defendant,  award 

*  Orders  under  this  section  are  chief  impending  must  be  made  out 
appealable,  sec.  588,  cl.  (24).  before  an  ex  parte  injunction  will  be 

'  -De  La  Hue  v.  Fortencue,  2  H.  &  granted,  see  a  Tayl.  &  B.  25,  per  Peel, 

N.  334.  C.  J. 

'  See  form,  sched.  IV,  no.  167.  '  Orders    under    this    section    are 

*  That  a  case  of  irremediable  mis-  appealable,  sec.  588,  cl.  (34). 
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against  the  plaintiff  in  its  decree  such  sum,  not  exceeding 
one  thousand  rupees,  as  it  deems  a  reasonable  compensation 
to  the  defendant  for  the  expense  or  injury  caused  to  him  by 
the  issue  of  the  injunction  : 

Provided  that  the  Court  shall  not  award  under  this  sec- 
tion a  larger  amount  than  it  might  decree  in  a  suit  for  com- 
pensation. 

An  award  ^  under  this  section  shall  bar  any  suit  for  compen- 
sation in  respect  of  the  issue  of  the  injunction  2. 

B. — Interlocutory  Orders. 

498.  The  Court  may,  on  the  application  of  any  party  to 
a  suit  ^,  order  the  sale,  by  any  person  named  in  such  orderj 
and  in  such  manner  and  on  such  teiins  as  it  thinks  fit,  of  anj 
moveable  property,  being  the  subject  of  such  suit,  which  ii 
subject  to  speedy  and  natural  decay  *. 

499.  The  Court  may,  on  the  application  of  any  party  to  { 
suit,  and  on  such  terms  as  it  thinks  fit, 

(fl)  make  an  ordel"  for  the  detention,  preservation  ^  orinspeo 
tion  of  any  property  being  the  subject  of  such  suit ; 

{h)  for  all  or  any  of  the  purposes  aforesaid,  authorise  an; 
person  to  enter  upon  or  into  any  land  or  building  in  th( 
possession  of  any  other  party  to  such  suit,  and 

(e)  for  all  or  any  of  the  purposes  aforesaid,  authorise  an; 
samples  to  be  taken,  or  any  observation  to  be  made'  or  experii 
ment  to  be  tried,  which  may  seem  necessary  or  expedient  for 
the  purpose  of  obtaining  full  information  or  evidence  ^.  j 

The  provisions-  hereinbefore  contained  as  to  execution  ot 


*  This  does  not,  of  course,  include 
a  denial  of  compensation. 

^  Orders  under  this  section  are 
appealable  sec.  588,  cl.  (24). 

^  The  application  can  be  made  only 
after  service  of  summons  on  defendant 
and  reasonable  notice  in  writing  of 
the  intention  to  apply,  7  Mad.  241 . 

*  This  refers  only  to  things  like 
fruit,  meat,  milk,  vegetables.  Under 
the  corresponding  English  rule  (Order 
1.  r.  2)  the  sale  of  a  horse  has  been 


ordered,  3  C.  P.  D.  316.  j 

*  e.g.  to  continue  pumping  watei" 
out  of  a  mine,  Strelly  v.  Pearson 
iSCh.  D.  113.  ; 

*  Under  the  corresponding  English 
rule  (Order  1.  r.  3)  an  order  wi|b 
made  giving  the  plaintiff  libertt, 
before  the  hearing,  to  enter  on  tl<e 
defendant's  land,  and  dig  up  soli 
for  the  purpose  of  discovering  a  draii, 
the  subject  of  the  action.  Lamb 
Beaumont,  53  L.  J.,  Ch.  11 11. 
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process  shall  apply,  mutatis  mutandis,  to  persons  authorised  to 
enter  under  this  section. 

500.  An  application  by  the  plaintiff  for  an  order  under  Applica- 
section   498    or   section   499  may   be  made   after  notice  in  ^^^^  orden 
writing  to  the  defendant  at  any  time  after  service  of  the  ^  ^  ^^^^ 

notice, 
summons. 

An  application  by  the  defendant  for  a  like  order  may  be 

made  after  notice  in  writing  to  the  plaintiff,  and  at  any  time 

after  the  applicant  has  appeared. 

501.  When  land  paying  revenue  to   Government,   or  a  When 
tenure  liable  to  sale,  is  the  subject  of  a  suit,  if  the  party  in  P^^ty  may 
possession  of  such  land  or  tenure  neglects  to  pay  the  Govern-  immediate 
ment-revenue,  or  the  rent  due  to  the  proprietor  of  the  tenure,  ofland^the 
as  the  case  may  be,  and  such  land  and  tenure  is  consequently  subject  of 
ordered  to  be  sold,  any  other  party  to  the  suit  claiming  to 

have  an  interest  in  such  land  or  tenure  may  upon  payment  of 
the  revenue  or  rent  due  previously  to  the  sale  (and  with  or 
without  security  at  the  discretion  of  the  Court)  be  put  in  im- 
mediate possession  of  the  land  or  tenure  ; 

and  the  Court  in  its  decree  may  award  against  the  defaulter 
the  amount  so  paid,  with  interest  thereupon  at  such  rate  as  the 
Court  thinks  fit,  or  may  charge  the  amount  so  paid,  with 
interest  thereupon  at  such  rate  as  the  Court  orders,  in  any 
adjustment  of  accounts  which  may  be  directed  in  the  decree 
passed  in  the  suit. 

502.  When  the  subject-matter  of  a  suit  is  money  or  some  Deposit  of 
other  thing  capable  of  delivery,  and  any  party  thereto  admits  {^""iq^**^' 
that  he  holds  such  money  or  other  thing  as  a  trustee  for 
another  party,  or  that  it  belongs  or  is  due  to  another  party, 

the  Court  may  order  the  same  to  be  deposited  in  court  ^  or 
delivered  to  such  last-named  party,  with  or  without  security, 
subject  to  the  further  direction  of  the  Court '^. 

'  A  defendant  ordered  to  deposit      the  order,  16  Suth.  Civ.  R.  297. 
money  due,  and  failing  to  do  so,  is         '  Orders    under    this    section    are 
liable  to  pay  interest  from  the  date  of     appealable,  sec.  588,  cl.  (24). 
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APPOINTMENT  OF  EECEIVERS. 

503.  Whenever  it  appears  to  the  Court  to  be  necessarj^  for 
the  realisation,  preservation  or  better  custody  or  management 
of  any  property,  moveable  or  immoveable,  the  subject  of  a 
suit^,  or  under  attachment,  the  Court  may  by  order  ^ — 

(fl)  appoint  a  Receiver  of  such  property, 

and,  if  need  be, 

(i)  remove  the  person  in  whose  possession  or  custody  the 
property  may  be  from  the  possession  or  custody  thereof ; 

(c)  commit  the  same  to  the  custody  or  management  of  such 
Receiver  J  and 

(r/)  grant  to  such  Receiver  such  fee  or  commission  on  the 
rents  and  profits  of  the  property  by  way  of  remuneration,  and 
all  such  powers  as  to  bringing  ^  and  defending  suits,  and  for 
the  realisation,  management  *,  protection,  preservation  and 
improvement  of  the  property,  the  collection  of  the  rents  and 
profits  thereof,  the  application  and  disposal  of  such  rents  and 
profits,  and  the  execution  of  instruments  in  writing,  as  tho 
o^vner  himself  has  ^,  or  such  of  those  powers  as  the  Court 
thinks  fit «. 


'  A  receiver  may  be  appointed 
after  decree,  where  this  course  is 
necessary   or   proper,    8   Mad.    329, 

233- 

The  application  for  jm  order  under 

sec.  503  should  state  the  facts  fully, 

Fulton,  90. 

'  See  form,  Sched.  IV,  no.  168,  11 
Cal.  496.  Mere  refusal  to  make  such 
order  is  not  appealable,  6  Mad.  356. 
Otherwise  in  case  of  a  refusal  to 
remove  a  receiver,  5  Bom.  45. 

The  discretion  given  to  High  Courts 
and  District  Courts  (sec.  505)  by  this 
section  should  be  used  with  the 
greatest  care  and  caution.  And  a  bona 
Jide  possessor  should  not  be  deprived 
of  any  of  the  just  rights  attached  to 
his  title  unless  there  be  some  equitable 


ground  for  interference,  5  All.  561, 
citing  Story,  Eq.  Jur. 

*  The  Court  may  authorise  a  re 
ceiver  to  sue  in  his  own  name,  10  Cai. 

733- 

*  The  receiver  may  employ  ser- 
vants and  pay  their  wages  in  foil 
out  of  the  assets ;  but  they  have  no 
preferential  claim  over  an  attachini; 
creditor  for  wages  due  before  tha 
receiver's  appointment,  6  Mad.  138. 

*  i.e.  has  when  the  property  is 
brought  under  the  orders  of  the  Court, 
provided  those  powers  have  not  cease  1 
by  operation  of  law,  8  Mad.  420.  Se - 
tion  503  must  be  read  with  sec.  276 

*  Orders  under  this  section  aie 
appealable,  sec.  588,  cl.  (24). 
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Every  Receiver  so  appointed  shall —  Receiver's 

...  ,  •,/•!»  \  ,1        r-,        .     ,  .   ■,       n    liabilities. 

[e)   give   such  security   (11    any)  as  the   Court  thinks  fit 

duly  to  account  for  what  he  shall  receive  in  respect  of  the 

property  ^ ; 

(/)  P^^^  ^^^  accounts  at  such  periods  and  in  such  form  as 
the  Court  directs ; 

(y)  pay  the  balance  due  from  him  thereon  as  the  Court 
directs;  and 

(//)  be  responsible  for  any  loss  occasioned  to  the  property 
by  his  wilful  default  ^  or  gross  negligence. 

Nothing  in  this  section  authorises  the  Court  to  remove 
from  the  possession  or  custody  of  property  under  attachment 
any  person  whom  the  parties  to  the  suit,  or  some  or  one  of 
them,  have  or  has  not  a  present  right  so  to  remove  ^. 

504.  Where  the  property  is  land  paying  revenue  to  Govern-  When  Col- 
ment,  or  land  of  which  the  revenue  has  been  assigned  ot^^^_^"^^ 
redeemed,  and  the  Court  considers  that  the  interests  of  those  pointed 
concerned  will  be  promoted  by  the  management  of  the  Col- 
lector, the  Court  may  appoint  the  Collector  to  be  Receiver  of 

such  property. 

505.  The  powers  conferred  by  this  chapter  shall  be  exer-  Courts  em- 
cised  only  by  High  Courts  and  District  Courts  :  provided  that  under  this 
whenever  the  Judge  of   a  Court   subordinate  to  a  District  chapter. 
Court  considers  it  expedient  that  a  Receiver  should  be  appointed 

ill  any  suit  before  him,  he  shall  nominate  such  person  as  he 
considers  fit  for  such  appointment,  and  submit  sucb  person's 
name,  with  the  grounds  for  the  nomination,  to  the  District 
(Jourt,  and  the  District  Court  shall  authorise  such  Judge  to 
appoint  the  person  so  nominated,  or  pass  such  other  order* 
as  it  thinks  fit  ^. 

•  See  form  of  receiver's  bond,  Sched.  a  High  Court  appointing  a  receiver 

IV,  no.  169.    In  England  his  appoint-  is  punishable  as   a  contempt,  see  7 

iiient  is  only  inchoate  till  he  gives  Bom.  H.  C,  0.  C.  J.  172. 

the  required   security,  Edwards   v.  *  i.  e.  give  such  other  direction  to 

Edwardu,  2  Ch.  D.  291.  the  subordinate  Judge. 

'•'  As  to  a   receiver's  position  and  '  These  words  give    the   District 

fimctions,  see  6  Ben.  486, 9  Mad.  334.  Judge  full  control  over  the  matter  of 

'  That  disobedience  to  an  order  of  the  appointment,  7Cal.  721. 
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CHAPTER  XXXVII. 


BEFERENCE   TO   AEBITRATION. 


506.  If  all  the  parties  to  a  suit  desire  ^  that  any  matter  in 
dijEEerence  between  them  in  the  suit  be  referred  to  arbitratioHj 
they  may,  at  any  time  before  judgment  is  pronounced, 
apply,  in  person  or  by  their  respective  pleaders  specialljj 
authorised  in  writing  in  this  behalf,  to  the  Court  ^  for  an  oi-dei 
of  reference. 

Every  such  application  shall  be  in  writing  ^  and  shall  stat( 
the  particular  matter  sought  to  be  referred  *.  j 

507.  The  arbitrator  shall  be  nominated  by  the  parties  in 
such  manner  as  may  be  agreed  upon  between  them. 

If  the  parties  cannot  agree  with  respect  to  such  nominatioi^ 
or  if  the  person  whom  they  nominate  refuses  to  accept  th^ 
arbitration,  and  the  parties  desire  that  the  nomination  shaft 
be  made  by  the  Court,  the  Court  shall  nominate  the  arbitrator  I- 

508.  The  Court  shall,  by  order  ^,  refer  to  the  arbitrator  th^ 
matter  in  difference ''  which  he  is  required  to  determine,  an^ 


'  The  reference  shoald  proceed  on 
the  recorded  and  express  consent  of  all 
the  parties,  and  not  in  the  absence  of 
it,  Marshall,  517  ;  and  one  not  party 
to  the  submission  is  not  bound  by  the 
award,  L.  R.,  11  LA.  20. 

'  Thia  includes  an  appellate  Court, 
see  infra  sec.  582  :  7  N.  W.  P.  243  :  3 
Mad.  78  ;  but  not  a  Court  to  which 
issues  have  been  referred  under  sec. 
566  for  trial,  7  All.  523. 

'  and  either  by  the  parties  in  person 
or  by  their  pleaders  specially  au- 
thorised, 16  Suth.  Civ.  R.  160. 

*  L^nless  these  terms  are  complied 


with,  jurisdiction  does  not  arise,  p 
Moo.  I.  A.  155.  ' 

^  The  parties  must  either  name  tlie 
arbitrators  or  consent  to  the  nomina- 
tion of  them  by  the  Court.  The , 
Code  gives  no  authority  to  the  Court 
to  force  upon  a  reluctant  party  th'^ 
decision  of  any  question  in  the  cau« » 
\ij  arbitrators  selected  at  its  discretion , 
10  Moo.  I.  A.  425-6.  Of  course  th  ■ 
Court,  before  nominating  any  om, 
should  ascertain  that  he  will  a^i 
Suth.  1864,  p.  338.  I 

•  See  form,  Sched.  IV,  nos.  1 70,  if}^ . 

''  specifying  all  the  points  referred. 
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shall  fix  such  time  as  it  thinks  reasonable  for  the  delivery  of 
the  award,  and  specify  such  time  in  the  order  ^. 

When  once  a  matter  is  referred  to  arbitration,  the  Court 
shall  not  deal  with  it  in  the  same  suit^,  except  as  hereinafter 
provided  ^. 

509.  If  the  reference  be  to  two  or  more  arbitrators,  pro-  When  re- 
vision shall  be  made  in  the  order  for  a  difference  of  opinion  ^l^^^^ 
among  the  arbitrators  *,  more,  order 

(fl)  by  the  appointment  of  an  umpire,  or  for'Xffer-* 

(b)  by  declaring  that  the  decision  shall  be  with  the  majority,  enceof 
if  the  major  part  of  the  arbitrators  agree,  or 

(c)  by  empowering  the  arbitrators  to  appoint  an  umpire,  or 

(d)  otherwise,  as  may  be  agreed  between  the  parties ;  or,  if 
they  cannot  agree,  as  the  Court  determines. 

If  an  umpire  is  appointed,  the  Court  shall  fix  such  time  as 
it  thinks  reasonable  for  the  delivery  of  his  award  in  case  he  is 
required  to  act  ^. 

510.  If  the  arbitrator,  or,  where  there  are  more  arbitrators  Death,  in- 
than  one,  any  of  the  arbitrators,  or  the  umpire,  dies,  or  refuses  ^,  etc^f  wbi- 
or  neglects  or  becomes  incapable  to  act,  or  leaves  British  India  trators  or 
under  circumstances  showing  that  he  will  probably  not  return 

at  an  early  date,  the  Court  may  in  its  discretion ''  either  appoint 
a  new  arbitrator  or  umpire  in  the  place  of  the  person  ®  so  dying, 
or  refusing,  or  neglecting,  or  becoming  incapable  to  act,  or 
leaving  British  India,  or  make  an  order  superseding  the 
arbitration,  and  in  such  case  shall  proceed  with  the  suit  *. 

511.  Where  the  arbitrators  are  empowered  by  the  order  of  Appoint- 
reference  to  appoint  an  umpire  and  fail  to  do  so,  any  of  the  u^pj^g  by 

Court. 

'  When  no  such  time  has  been  fixed  '  and  may  extend  the  time  so  fixed, 

the  award  falls  to  the  gi-ound,  6  Moo.  4  Mad.  311. 

I.  A.  134:    I  Ben.  S.  N.  xiii.    Secas  *  i.e.  consents   to   act  and   after- 

7  N.  W.  P.  351.  wards  refuses,  6  Mad.  414,  per  Innes 

*  4  All.  546.  J.     That  the  Court  cannot  refuse  to 
'  10   Bom.  381:    8  All,    548:    10  accept    the  arbitrators'   refusal   and 

Suth.   Civ.   E.    398.       And    neither  compel  them  to  act,  see  7  All.  30. 

party  can   revoke   the  reference,   17  ^  ^  Agi-a,  109. 

Suth.  Civ.  R.  516.  '  One  new  arbitrator  may  be  ap- 

*  Where  no  such  provision  is  made  pointed  in  place  of  several  arbitrators 
the  award  must  be  made  and  signed  dying,  refusing,  etc. 

by  all  the  arbitrators,  19  Suth.  Civ.  »  10  Bom.  381  :  7  All.  5J3  :  8  All. 

1^-  47.  548- 
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Powers  of 
arbitrator 
or  umpire 
appointed 
under 
Bees.  509, 
510.  5"- 
Summon- 
ing wit- 
nesses. 
Punish- 
ment for 
default,  etc. 


parties  may  serve  the  arbitrators  with  a  written  notice  to 
appoint  an  umpire ;  and  if,  within  seven  days  after  such  notice 
has  been  served,  or  such  further  time  as  the  Court  may  in  each 
case  allow,  no  umpire  be  appointed,  the  Court,  upon  the  appli- 
cation of  the  party  who  has  served  such  notice  as  aforesaid 
may  appoint  an  umpire.  I 

512.  Every  arbitrator  or  umpire  appointed  under  section 
509,  section  510  or  section  511  shall  have  the  like  power^ 
as  if  his  name  had  been  inserted  in  the  order  of  reference.        ' 

513.  The  Court  shall  issue  the  same  processes  to  the  parties 
and  witnesses  whom  the  arbitrators  or  umpire  desire  or  desires 
to  examine,  as  the  Court  may  issue  in  suits  tried  before  it. 

Persons  not  attending  in  accordance  with  such  process,  of 
making  any  other  default,  or  refusing  to  give  their  evidence,  of 
guilty  of  any  contempt  to  the  arbitrator  or  umpire  during  the 
investigation  of  the  matters  referred,  shall  be  subject  to  the 
like  disadvantages,  penalties  and  punishments,  by  order  of 
the  Court  on  the  representation  of  the  arbitrator  or  umpire!, 
as  they  would  incur  for  the  like  offences  in  suits  tried  beforfe 
the  Court. 

514.  If,  from  the  want  of  the  necessary  evidence  or  infor- 
mation, or  from  any  other  cause  ^,  the  arbitrators  cannot  com- 
plete the  award  within  the  period  specified  in  the  order,  the 
Court  may,  if  it  thinks  fit  ^,  either  grant  a  further  time,  antl 
from  time  to  time  enlarge  the  period  for  the  delivery  of  the 
award  ^,  or  make  an  order  ^  superseding  the  arbitration,  and  isi 
such  case  shall  proceed  with  the  suit  ^. 

515.  When  an  umpire  has  been  appointed  he  may  enter  011 
arbitrate  in  ^he  reference  in  the  place  of  the  arbitrators, 

lieu  of  (a)  if  they  have  allowed  the  appointed  time  to  expire  with- 

arbitrators.        ^   ^     .  .       ''  ,  ^ 

out  makmg  an  award,  or 

(i)^  when  they  have  delivered  to  the  Court  or  to  the  umpire 

a  notice  in  writing,  stating  that  they  cannot  agree ". 

cl.  (25). 

^  8  All.  548. 

*  Where  an  umpire  has  been  Jp- 
pointed  the  Court  may  extend  ^l6 
time  within  which  the  award  is  to  te 
submitted,  4  Mad.  311. 


Extension 
of  time  for 
making 
award. 

Super- 
session of 
arbitra- 
tion. 


When  um- 


^  Such  as  the  illness  of  one  of  the 
arbitrators,  Bourke,  0.  C.  J.  359. 
"  2  Suth.  Civ.  K,  297. 

*  The  application  for  extension  and 
the  order  thereon  should  be  in  writing, 
3  Mad.  59. 

*  Such  order  is  appealable,  sec.  588, 


J 
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516.  When  an  award  in  a  suit  has  been  made,  the  persons  Award  to 
who  made  it  ^  shall  sign  it  ^  and  cause  it  to  be  filed  in  court  ^,  ^^'^d^ 
together  with  any  depositions   and   documents    which   have 

been  taken  and  proved  before  them  * ;  and  notice  of  the  filing 
shall  be  given  to  the  parties. 

517.  Upon  any  reference  by  an  order  of  the  Court,  the  Arbitrators 
arbitrators  or  umpire  may,  with  the  consent  of  the  Court,  may^tate- 
state  the  award  as  to  the  whole  or  any  part  thereof  in  the  special 
form  of  a  special  case  for  the  opinion  of  the  Court ;  and  the 

Court  shall  deliver  its  opinion  thereon ;  and  such  opinion  shall 
be  added  to  and  form  part  of  the  award. 

518.  The   Court   may,   by   order,  modify  ^  or  correct  an  Court  may, 

award  °^  applica- 

^^^^"'  .  ^  tion,  modi- 

(a)  where  it  appears  that  a  part  of  the  award  is  upon  a  fyorcorrect 

matter  not  referred  to  arbitration  ^,  provided  such  part  can  be  certain 

separated  from  the  other  part  and  does  not  affect  the  decision  <»"«"• 

on  the  matter  referred,  or 

(d)  where  the  award  is  imperfect  in  form,  or  contains  any 

obvious  error  which  can  be  amended  without  affecting  such 

decision ''. 

519.  The  Court  may  also  make  such  order  as  it  thinks  fit  Order  as  to 
respecting  the  costs  of  the  arbitration,  if  any  question  arise  ^^Ura- 
respecting  such   costs   and  the  award  contain  no   sufficient  tion. 
provision  concerning  them  **. 

520.  The   Court  may  remit  ^  the   award   or   any  matter  When 
referred   to   arbitration  to  the   reconsideration  of   the   same  matter^ 
arbitrators  or  umpire,  upon  such  terms  as  it  thinks  fit,  referred  to 

(a)  where  the   award  has   left  undetermined  any  of  the  may  be 

remitted. 

'  i.e.    the   arbitrators    or    umpire,  *  12  Suth.  Civ.  R.  397. 

Arbitrators     cannot    delegate     their  ''  Orders     modifying    awards    are 

authority,   7   Suth.   Civ.  R.    269,    or  appealable,  sec.  588,  cl.  (26). 

associate  a  stranger  in  their  proceed-  *  a  Ben.  Ajipx.  25. 

ingR,  7  N.W.  P.  367.  ''  See  sec.  522  infra,  8  All.  449. 

'  8  Ben.  128:   1  Mad.  H.  C.  178.  "  That  arbitrators  may  deal  with 

'  See  5  Ben.  357  (delivery  of  award  the  costs  of  the  reference  and  award, 

to  a  party).   The  application  that  the  when  all  matters  in  difference  between 

award  be  filed  must  be  made  within  the  partiesin  a  suit  have  Wen  referred, 

six  months  from  the  date  of  the  award,  see  i  Ben.  0.  C.  144. 

Act  XV  of  1877,  Sched.  II,  art.  176.  "2  All.  150 :  14  Suth.  Civ.  R.  470. 
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matters  referred  to  arbitration,  or  where  it  determines  any 
matter  not  referred  to  arbitration  ^ ; 

(b)  where  the  award  is  so  indefinite  as  to  be  incapable  of 
execution  ^  ; 

(c)  where  an  objection  to  the  legality  of  the  award  U 
apparent  upon  the  face  of  it  ^. 

Grounds  521.  An  award  remitted  under  section  520  becomes  void  oil 

aside^  ^°^  *^^  refusal  of  the  arbitrators  or  umpire  to  reconsider  it  *.     But 
award.        no  award  shall  be  set  aside  except  on  one  of  the  following 
grounds  (namely) — 

(a)  corruption  or  misconduct  ^  of  the  arbitrator  or  umpire ; 

(b)  either  party  having  been  guilty  of  fraudulent  conceal- 
ment of  any  matter  which  he  ought  to  have  disclosed,  or  of 
wilfully  misleading  or  deceiving  the  arbitrator  or  umpire  ; 

(c)  the  award  having  been  made  after  the  issue  of  an  order 
by  the  Court  superseding  the  arbitration  and  restoring  the 
suit :  t 

and  no  award  shall  be  valid  unless  made  within  the  periold 
allowed  by  the  Court  *. 

Judgment  522.  If  the  Court  sees  no  cause  to  remit  the  award  or 
cording^to  ^^Y  ^^  *^^  matters  referred  to  arbitration  for  reconsideration 
award.        in  manner  aforesaid,  and  if  no  application  has  been  made 

to  set  aside  the  award,  or  if  the  Court  has  refused  sudi 

application, 

the  Court  shall,  after  the  time  for  making  such  application  ^ 

has  expired,  proceed  to  give  judgment  according  to  the  award, 

'  3  Mad.  68.  3  Suth.  Civ.  E.  168 :  ao  is  signing  tia 

'  An  award  must  he  construed  by  award  without  having   attended  f  r 

looking  to  its  language,  not  by  help  taken  any  interest  in  the  proceedingp, 

of  the  oral  evidence  of  the  arbitrators,  22  ibid.  418. 

3  N.  W.  P.  1 1 7.  *  8  All.  543,  548.    An  order  setting 

*  2  All.  181,186.  Applications  that  aside  an  award  is  merely  interlocutory, 
awards  be  remitted  under  this  section  not  sul^'ect  to  appeal,  but  only  to 
must,  it  seems,  be  made  within  ten  revision  by  an  appellate  Court,  It 
days  after  the  award  has  been  filed,  Cal.  174,  dissenting  from  4  Cal.  23|i. 
2  Ind.  Jut.  N.  S.  16,  cited  by  O'K.  The  Allahabad  High  Court  declined 
490.  to  revise  such  an  order,  5  All.  293 

*  7  Suth.  Civ.  R.  406.  ■'  i.  e.  ten  days  from   the   day  jri 

*  i.  e.  legal,  not  moral,  misconduct,  which  the  award  is  submitted  to  tl  a 
9  All.  253,   264,  following  Russell,  Court,  Act  XV  of  1877,  Sched.  ^, 
6th  ed.  677.     Refusal  to  reconsider  art.  158. 
an  award   remitted    is    misconduct, 


CHAPTER  XXXVII.      REFERENCE    TO   ARBITRATION.     665 

or,  if  the  award  has  been  submitted  to  it  in  the  form 
of  a  special  case,  according  to  its  own  opinion  on  such 
case. 

Upon  the  judgment  so  given  a  decree  shall  follow,  and  Decree  to 
shall  be  enforced  in  manner  provided  in  this  Code  for  the  ^°^°^- 
execution  of  decrees.     No  appeal  shall  lie  from  such  decree 
except  in  so  far  as  the  decree  is  in  excess  of,  or  not  in  accord- 
ance with,  the  award  ^. 

523.  When  any  persons  agree  in  writing  ^  that  any  dif-  Agreement 
ference  between  them  ^  shall  be  referred  to  the  arbitration  of  a^^tration 
any  person  named  in  the  agreement  or  to  be  appointed  by  any  ™ay  }>e 
Court  having  jurisdiction  in  the  matter  to  which  the  agreement  court, 
relates,  the  parties  thereto,  or  any  of  them,  may  apply  that 
the  agreement  be  filed  in  court  *. 

The  application  shall  be  in  writing,  and  shall  be  numbered  Applica- 
and  registered  as  a  suit  between  one  or  more  of  the  parties  numbered 
interested  or  claiming  to  be  interested  as  plaintiff  or  plaintiffs,  *°^'"^S''" 
and  the  others  or  other  of  them  as  defendants  or  defendant,  if 
the  application  have  been  presented  by  all  the  parties,  or,  if 
otherwise,  between  the  applicant  as  plaintiff -and  the  other 
parties  as  defendants. 

On  such   application  being  made,  the  Court  shall  direct  Notice  to 
notice  thereof  to  be  given  to  all  the  parties  to  the  agreement  ajja^sT"'* 
other  than  the   applicants,  requiring  such  parties  to   show  filing, 
cause,  within  the  time  specified  in  the  notice,  why  the  agree- 
ment should  not  be  filed. 


'  as  given  by  the  arbitrators,  not  as  the  appellate  Court  to  check  the  im- 

amended  by  the  Court  under  sec.  518,  proper  use  of  the  power  conferred  by 

8  All.  449.  sec.  518.     If  the  Court  has,  without 
The  question   whether   an   appeal  jurisdiction,  appointed  new  arbitrators, 

lies  under  section  522  against  a  de-  its  decree  according  to  their  award 

creegiveninaccordancewithanaward  may  be  set  aside  under  sec.  623,  6 

depends  on  whether  the  award  was  Mad.  414. 

valid  and  legal,  n  Cal.  41,  following  "  e.g.  by  a  series  of  letters. 

9  Cal. 905  and  6  All.  174.    Section  533  "  present  or  future,  19  C.  B.  N.  S. 
assumes  that  the  conditions  existed  34a  :  L.  R.,  i  C.  P.  671. 

for  passing  a  decree,  that  is  to  say,  an  *  The  mere  pendency  of  a  suit  re- 
award  regularly  and  properly  arrived  specting  the  matters  in  dispute  is  not 
at  by  arlntrators  duly  appointed,  6  of  itself  a  suflRcient  reason  to  induce 
Mad.  415.  See  too  8  All.  449,  where  the  Court  to  refuse  to  file  the  agree- 
Mahmud  J.  held  that  the  words  'in  ment,  4  Bom.  l. 
excess  . . .  award '  are  meant  to  enable 
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If  no  sufficient  cause  ^  be  shown,  the  Court  may  cause  the 
agreement  to  be  filed,  and  shall  make  an  order  of  reference 
thereon,  and  may  also  nominate  the  arbitrator,  when  he  is 
not  named  therein  and  the  parties^  cannot  agree  as  to  the 
nomination. 


Provisions  524.  The  foregoing  provisions  of  this  chapter,  so  far  as 
applicable  ^^^7  ^""^  consistent  with  any  agreement  so  filed  ^,  shall  be 
to  proceed-  applicable  to  all  proceedings  under  an  order  of  reference 
order  of  made  by  the  Court  under  section  523,  and  to  the  award  of 
references,  arbitration   and  to  the   enforcement   of  the  decree  founded 


thereupon. 


Filing 
award  in 
matter  re- 
ferred to 
arbitration 
without  in- 
tervention 
of  Court. 

Applica- 
tion 

numbered 
and  regis- 
tered. 
Notice  to 
parties  to 
arbitration. 


525.  When  any  matter  has  been  referred  to  arbitration 
without  the  intervention  of  a  Court  of  Justice,  and  an  award  ^ 
has  been  made  thereon,  any  person  interested  in  the  award 
may  apply*  to  the  Court  of  the  lowest  grade  having  jurisdiction^ 
over  the  matter  '^  to  which  the  award  relates,  that  the  award  be 
filed  in  court. 

The  application  shall  be  in  writing  and  shall  be  numbered 
and  registered  as  a  suit  between  the  applicant  as  plaintiff  and 
the  other  parties  as  defendants"'. 

The  Court  shall  direct  notice  to  be  given  to  the  parties  to 
the  arbitration,  other  than  the  applicant,  requiring  them  to 


*  In  a  case  on  the  corresponding 
section  (327)  of  Act  VIII  of  1859, 
the  Judicial  Committee  thought  that 
the  words  '  sufficient  cause '  included 
any  substantial  objection  appearing 
on  the  face  of  the  award,  or  founded 
on  the  misconduct  of  the  arbitrators 
or  on  any  miscarriage  in  the  course 
of  the  proceedings,  or  on  any  other 
ground  which  would  be  considered 
fatal  to  an  award  on  an  application 
to  the  Courts  in  England,  L.  R.,  3 1.  A. 
213.  A  mere  arbitrary  revocation  of 
the  submission  is  clearly  not  'sufficient 
cause,'  12  Moo.  I.  A.  112. 

^  These  words  refer  to  the  pro- 
visions of  the  agreement  as  to  matters 
for  which  it   may  lawfully  provide, 


but  not  (e.g.)  to  a  provision  excluding 
applications  to  the  Court  to  set  aside 
the  award,  6  Mad.  369. 
'11  Cal.  356. 

*  within  six  months  from  the  date 
of  the  award,  Act  XV  of  1877,  inched. 
II,  art.  176  :  see  21  Suth.  Civ.  R.  248. 
He  may  also  enforce  the  award  by 
regular  suit,  4  Mad.  H.  C.  1 1 9. 

»  2  Bom.  H.  C.  91. 

•  i.e.  the  whole  matter,  5  Mad. 
H.C.  128. 

'  After  being  registered  the  appli- 
cation is  a  suit  for  other  purposes 
than  mere  classification,  7  Bom.  320, 
following  2  All.  471,  but  differing 
from  7  Cal.  490. 


^1 
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show  cause  ^,  within  a  time  specified,  why  the  award  should 
not  be  filed  ^. 

526.  If  no  ground  such  as  is  mentioned  or  referred  to  in  Filing  and 
section  520  or  section  521  be  shown  against  the  award,  the  ^enrof 
Court  shall  order  it  to  be  filed  ^,  and  such  award  shall  then  award, 
take  effect  as  an  award  made  under  the  provisions  of  this 
chapter  *. 

CHAPTEE  XXXVIII. 

OF   PROCEEDINGS    OX    AGREEMENT   OF    PARTIES. 

527.  Parties  claiming  to  be  interested  in  the  decision  of  Power  to 

i-ppii  J.       •    1.  j_   '     state  case 

any  question  01  tact  or  law  may  enter  into  an  agreement  m  f^^  Court's 
writing  stating  such  question  in  the  form  of  a  case  for  the  opinion, 
opinion  of  the  Court  ^,  and  providing  that,  upon  the  finding  of 
the  Court  with  respect  to  such  question, 

(a)  a  sum  of  money  fixed  by  the  parties,  or  to  be  determined 
by  the  Court,  shall  be  paid  by  one  of  the  parties  to  the  other 
of  them ;  or 

(fj)  some  property,  moveable  or  immoveable,  specified  in  the 
agreemen  fc,  shall  be  delivered  by  one  of  the  parties  to  the  other 
of  them ;  or 

(c)  one  or  more  of  the  parties  shall  do,  or  refrain  from  doing, 
some  other  particular  act  specified  in  the  agreement. 

'  i.e.  allege  and  prove  to  the  satis-  *  The  meaning  of  the  last  seventeen 

faction  of  the  Coui't,   6   Bom.  633,  words  is  that  the  Court,  after  ordering 

followed  in  9  Cal.  575,   n  Cal.   166.  the  award  to  be   filed,   shall  do   as 

But  the   Calcutta    High    Court   has  directed  in  sec.  522  ;   2  All.  473.    No 

held   that   it   is  enough  to  show  by  appeal  lies  against  an   order   under 

affidavit  or  verified  petition  that  the  this  section,  9  Bom.  85:  lo  Cal.  11 

award   is  impugned  for  any  of  the  and  74.     The  Court  has  no  power  to 

reasons  mentioned  in  sec.  520  or  sec.  send  back  the  award.     But  the  party 

521  ;  9  Cal.  560.  to  be  benefited  can  sue  on  an  award 

'  When  the  Court  refuses  to  file  which  the   Court  refuses   to   file,   9 

the  award  no  appeal  lies,  7  Cal.  490  :  Bom.  86.     Where  the  objection  gives 

6  All.  186.  rise  to  difficult  questions,  the  appli- 

'  The  power  to  file  the  award  in-  cant  should  be  left  to  a  regular  suit 

eludes  the  power  to  inquire  if  there  on  the  award,  9  Bom.  254,  which  of 

was  a  submission  to  arbitration ;  and  course    may    be    brought,    8    Mad . 

the  question  of  fact  whether  the  sub-  H.  C.  81. 

mission  was  made  is,  like  any  other  '  The   case  must  be   upon  a  real, 

question  of  fact  easentialto  the  validity  not  a  hypothetical,  state  of  facts,  lie- 

of  the  award,  concluded  by  the  decree,  public  of  Bolinav.  National  Bolivian 

4  Mad.  319,  320.  Navigation  Co.,  24  W.  K.  361. 
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When 
valne  of 
subject- 
matter 
must  be 
stated. 


Agreement 
filed 

and  num- 
bered as 
suit. 


Parties  to 
be  subject 
to  Court's 
jurisdic- 
tion. 
Hearing 
and  dis- 
posal of 
case. 


Every  case  stated  under  this  section  shall  be  divided  into 
consecutively  numbered  paragraphs,  and  shall  concisely  state 
such  facts  and  documents  as  may  be  necessary  to  enable  the 
Court  to  decide  the  question  raised  thereby^. 

528.  If  the  agreement  is  for  the  delivery  of  any  property, 
or  for  the  doing,  or  the  refraining  from  doing,  any  particular 
act,  the  estimated  value  of  the  property  to  be  delivered,  or  to 
which  the  act  specified  has  reference,  shall  be  stated  in  the 
agreement. 

529.  The  agreement,  if  framed  in  accordance  with  the 
rules  hereinbefore  contained,  may  be  filed  in  the  Court  which 
would  have  jurisdiction  to  entertain  a  suit,  the  amount  or 
value  of  the  subject-matter  of  which  is  the  same  as  the 
amount  or  value  of  the  subject-matter  of  the  agreement  ^. 

The  agreement,  when  so  filed,  shall  be  numbered  and  regis- 
tered as  a  suit  between  one  or  more  of  the  parties  claiming  to 
be  interested,  as  plaintiff  or  plaintiffs,  and  the  other  or  others 
of  them  as  defendant  or  defendants ;  and  notice  shall  be  given 
to  all  the  parties  to  the  agreement,  other  than  the  party  or 
parties  by  whom  it  was  presented. 

530.  When  the  agreement  has  been  filed,  the  parties  to  it  | 
shall  be  subject  to  the  jurisdiction  of  the  Court,  and  shall  be  | 
bound  by  the  statements  contained  therein.  I 

531.  The  case  shall  be  set  down  for  hearing  as  a  suit  insti-  ' 
tuted  under  Chapter  V,  the  provisions  of  which  shall  apply  to 
such  suit  so  far  as  the  same  are  applicable. 

If  the  Court  is  satisfied,  after  an  examination  of  the  parties, 
or  after  taking  such  evidence  as  it  thinks  fit, 

(a)  that  the  agreement  was  duly  executed  by  them,  and 

(b)  that  they  have  a  bondjifh  interest  in  the  question  stated 
therein,  and 

(c)  that  the  same  is  fit  to  be  decided, 

it  shall  proceed  to  pronounce  judgment  thereon,  in  the  same 
way  as  in  an  ordinary  suit,  and  upon  the  judgment  so  given  a ; 
decree  shall  follow  and  shall  be  enforced  in  the  manner  pro- 
vided in  this  Code  for  the  execution  of  decrees.  j 


'  For  precedents  of  cases  stated 
under  this  section  see  6  Bom.  43-46 
and  10  Bom.  416. 


"  not  necessarily  in  the  Court  of 
the  lowest  grade  having  jurisdiction, 
etc 
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CHAPTER   XXXIX. 

OF   SUMMARY    PROCEDURE    ON   NEGOTIABLE    INSTRUMENTS^. 

532.  In  any  Court  to  which  this  section  applies  all  suits  inatitution 
upon  bills  of  exchange,  hundis  or  promissory  notes  may,  in  °f  *°™- . 
case  the  plaintiff  desires  to  proceed  under  this  chapter,  be  upon  bills 
instituted  by  presenting  a  plaint  ^  in  the  form  prescribed  by  ofexchange 
this  Code ;  but  the  summons  shall  be  in  the  form  contained 
in  the  fourth  schedule  hereto  annexed.  No,  173,  or  in  such 
other   form    as   the   High   Court   may   from   times. to   time 
prescribe  ^. 

In  any  case  in  which  the  plaint  and  summons  are  in  such 
forms  respectively,  the  defendant  shall  not  appear  or  defend 
the  suit  unless  he  obtains  leave  from  a  Judge  as  hereinafter 
mentioned  so  to  appear  and  defend ; 

and  in  default  of  his  obtaining  such  leave  or  of  appearance 
and  defence  in  pursuance  thereof,  the  plaintiff  shall  be  entitled 
to  a  decree  for  any  sum  not  exceeding  the  sum  mentioned  in 
the  summons,  together  with  interest  *  at  the  rate  specified  (if 
any)  to  the  date  of  the  decree,  and  a  sum  for  costs  to  be  fixed 
by  a  rule  of  the  High  Court,  unless  the  plaintiff  claims  more 
than  such  fixed  sum,  in  which  case  the  costs  shall  be  ascer- 
tained in  the  ordinary  way,  and  such  decree  may  be  enforced 
forthwith. 

The   defendant  shall  not  be  required  to  pay  into  Court  Payment 
the   sum   mentioned   in  the   summons,  or  to   give   security  of^^^""*^ 
therefor,  unless  the  Court  thinks  his  defence  not  to  be  prima  mentioned 
facie  sustainable,  or  feels   reasonable  doubt   as  to  its  good 
faith  5. 

Explanation. — This  section  is  not  confined  to  cases  in  which 

*  The  corresponding  English  prac-  '  The  High  Conrt  may  extend  the 

tice  is  under  Ord.  ill.  rr.  6,  7,  and  time  within  which  a  defendant  in  a 

Ord.  xiv.  r.  I .    In  the  County  Courts  suit  under  this  chapter  can  come  in 

the  Bills  of  Exchange  Act,  1855,  is  and  obtain  leave   to  defend,   3  Cal. 

still  in  force.  539. 

'^  within  six  months  from  the  time  *  6  Mad.  H.  C.  257. 

when  the  instrument  sued  upon  be-  '  See  per  Bramwell  B.  in  Agra  and 

comes  due  and  payable,  Act  XV  of  Mastertnan'sBanky.Leighton,'L.'B.., 

1877,  sched.  II,  no.  5.  2  Exch.  56. 


m  sum- 
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Defendant 
showing 
defence  on 
merits  to 
have  leave 
to  appear. 


Power  to 
set  aside 
decree. 


Power  to 
order  bill 
etc.  to  be 
deposited 
with  oflBcer 
of  Court. 


Recovery 
of  costa  of 
noting  non- 
acceptance 
of  dis- 
honoured 
bill  or  note. 


Procedure 
in  suits 


the  bill,  hundi  or  note  sued  upon,  together  with  mere  lapse 
of  time,  is  sufficient  to  estahlish.  a,  prima  facie  right  to  recover  ^. 

533.  The  Court  shall,  upon  application  by  the  defendant  ^, 
give  leave  ^  to  appear  and  to  defend  the  suit,  upon  the  de- 
fendant paying  into  court  the  sum  mentioned  in  the  summons, 
or  upon  affidavits  satisfactory  to  the  Court,  which  disclose  a 
defence  or  such  facts  as  would  make  it  incumbent  on  the 
holder  to  prove  consideration,  or  such  other  facts  as  the  Court 
may  deem  sufficient  to  support  the  application,  and  on  such 
terms  as  to  security  ^,  f i-aming  and  recording  issues,  or  other- 
wise, as  the  Court  thinks  fit. 

534.  After  decree,  the  Court  may,  under  special  circum- 
stances ^,  set  aside  the  decree  ^,  and  if  necessary  stay '  or  set 
aside  execution,  and  may  give  leave  to  appear  to  the  simimons 
and  to  defend  the  suit,  if  it  seem  reasonable  to  the  Court  so  to 
do,  and  on  such  terms  as  the  Court  thinks  fit. 

535.  In  any  proceeding  under  this  chapter  the  Court  may 
order  the  bill,  hundi  or  note  on  which  the  suit  is  founded  to 
be  forthwith  deposited  with  an  officer  of  the  Court,  and  may 
further  order  that  all  proceedings  shall  be  stayed  until  the 
plaintiff  gives  security  for  the  costs  thereof. 

536.  The  holder  of  every  dishonoured  bill  of  exchange  or 
promissory  note  shall  have  the  same  remedies  for  the  recovery 
of  the  expenses  incurred  in  noting  ^  the  same  for  non-acceptance 
or  non-payment,  or  otherwise  ^,  by  reason  of  such  dishonour,  as 
he  has  under  this  chapter  for  the  recovery  of  the  amount  of 
such  bill  or  note. 

537.  Except  as  "provided  by  sections  532  to  ^^6  (both  in- 


'  This  explanation  reverses  a  de- 
cision of  Phear  J.  on  Act  V  of  1866, 
3  Ben.  0.  C.  J.  146  :  see  1  Cal.  130. 

*  within  ten  days  from  the  time 
when  the  summons  is  served,  Act 
XV  of  1877,  sched.  II,  no.  159. 

^  Leave  may  be  granted  ex  parte, 
6  Ben.  Appx.  64. 

*  As  to  the  discretionary  power  to 
require  security,  see  6  Ben.  Appx.  64. 

°  3  Ben.  Appx.  7. 

®  That    an    appeal    lies   from    an 


order  under  this  section,  refusing  to 
set  aside  an  ex  parte  decree,  see  2 
Bom.  644.     But  see  4  All.  387. 

'  3  Ben.  O.  C.  J.  83. 

"  See  the  Negotiable  Instruments 
Act,  1881,  sec.  99:  supra,  vol.  I.  p. 
706. 

'  The  words  '  or  otherwise '  seem 
to  enlarge  the  words  'expenses  in 
curred,'  and  would,  accordingly, 
include  costs  of  protest  on  a  foreign 
bill. 
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elusive),  the  procedure  in  suits  under  this  chapter  shall  be  the  under 
same  as  the  procedure  in  suits  instituted  under  Chapter  V.    <^^P*«''- 

538.  Sections  ^^2  to  537  (both  inclusive)  apply  only  to —  Appiica- 
(a)  the  High  Courts  of  Judicature  at  Fort  William,  Madras  *l"°  °^ 

\   J  <=>  '  chapter. 

and  Bombay; 

(i)  the  Court  of  the  Recorder  of  Rangoon ; 

(f)  the  Courts  of  Small  Causes  in  Calcutta,  Madras  and 
Bombay^ ; 

(c/)  the  Court  of  the  Judge  of  Karachi;  and 

(e)  any  other  Court  having  ordinary  original  civil  jurisdic- 
tion to  which  the  Local  Government  may,  by  notification  in 
the  official  Gazette,  apply  them  ^. 

In  case  of  such  application  the  Local  Government  may 
direct  by  whom  any  of  the  powers  and  duties  incident  to  the 
provisions  so  applied  shall  be  exercised  and  performed,  and 
make  any  rules  which  it  thinks  requisite  for  carrying  into 
operation  the  provisions  so  applied. 

Within  one  month  after  such  notification  has  been  published 
such  provisions  shall  apply  accordingly,  and  the  rules  so  made 
shall  have  the  force  of  law. 

The  Local  Government  may,  from  time  to  time,  alter  or 
cancel  any  such  notification. 

CHAPTER  XL. 

OF   SUITS    RELATING   TO    PUBLIC    CHARITIES. 

539.  In  case  of  any  alleged  breach  of  any  express  or  con-  when  suits 
structive  trusts  created  for  public  charitable  or  religious  relav*^  *** 
purposes  ^,  or  whenever  the  direction  of  the  Court  is  deemed  charities 

*  8  Ben.  Appx.  10,  where  a  suit  for  the  Deputy  Commissioner  of  Akyab, 

a  sum  within  the  jurisdiction  of  the  British  Burma  Gazette,  Miurch  1883, 

Small  Cause  Court  was  successfully  Part  I.  p.  98. 

brought  in  the  High  Court.  '  A  trust  '  for  the  feeding  of  w»y- 

'  The  Government  of  Madras  has  farers  and   travellers '  is  a  trust  for 

applied   them  to  the  Madras  Small  the  benefit  of  a  considerable  portion 

Cause  Court  and  to  all  District  Mun-  of  the  public  answering  a  particular 

sifs'  Courts  in  the  Madras  Presidency,  description,  and  therefore  a  trust  for 

Macpheraon'sLwis,  i884,pp.ii5,  128;  a  'public  charitable  purpose,'  11  Cal. 

and  the  ChiefCommissioner  of  British  36.     As  to  the  words  'or  religious,' 

Burma  has   extended   them   to    the  see  10  Mad.  506. 
Courts  of  the  Judge  of  Maulmain  and 
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may  be 
brought. 


necessary  for  the  administration  of  any  such  trust,  the  Advo- 
cate General  acting  ex  officio  ^,  or  two  or  more  persons  having  a 
direct  interest  in  the  trust  ^  and  having  obtaiued  the  consent 
in  wi'iting  of  the  Advocate  General '',  may  institute  a  suit  in 
the  High  Court  or  the  District  Court  within  the  local  limits 
of  whose  civil  jurisdiction  the  whole  or  any  part  of  the  subject- 
matter  of  the  trust  is  situate,  to  obtain  a  decree — 

{a)  appointing  new  trustees  under  the  trust ; 

(c)  vesting  any  property  in  the  trustees  under  the  trust ; 

(c)  declaring  the  proportions  in  which  its  objects  are  en- 
titled ; 

{d)  authorising  the  whole  or  any  part  of  its  property  to  be 
let,  sold,  mortgaged  or  exchanged ; 

{e)  settling  a  scheme  for  its  management; 

or  granting  such  further  or  other  relief  as  the  nature  of  the 
case  may  require  *. 

The  powers  conferred  by  this  section  on  the  Advocate 
General  may,  outside  the  Presidency-towns,  be,  with  the 
previous  sanction  of  the  Local  Government,  exercised  also  by 
the  Collector  or  by  such  officer  as  the  Local  Goverment  may 
appoint  in  this  behalf  ^. 

Act  No.  X  of  1 840,  section  two,  is  hereby  repealed. 


*  His  costs  come  out  of  the  trust 
fund,  7  Bom.  19,  22,  23. 

="  8  Cal.  32.  But  see  7  All.  178, 
per  Mahradd  J.  As  to  the  power  of 
the  representatives  of  the  author  of  a 
charitable  or  religious  trust,  see  5  Cal. 
700. 

'  10  Mad.  185. 

*  Where  the  object  of  a  suit  is 
merely  to  recover  the  trust -property 
from  outsiders,  this  section  does  not 
apply,  8  Bom.  365.  The  section  is 
permissive  or  directory,  not  man- 
datory, 8   Bom.  451,  452.     It  does 


not  prohibit  private  suits  without  the 
Advocate  General's  consent.  As  to 
suits  for  the  management  of  a  re- 
ligious endowment,  to  which  the 
Advocate  General  is  not  a  party,  see 
3  Cal.  563:  3  Bom.  27  (breach  of 
trust  with  reference  to  decagthdn 
property).  | 

5  N.  W.  P.  and  Oudh  Gazette,  27I 
July,  1878,  p.  1058 :  Central  Provinces 
Gazette,  Oct.  1877,  Part  I.  A.  p.  305. 
As  to  the  Assistant  Commissioner, 
Ajmer,  see  Gazette  of  India,  23  Dec._ 
1882,  Part  II.  p.  856.  j 
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PAKT    VI. 

OF   APPEALS. 


CHAPTER  XLI. 


OP   APPEALS    FROM    ORIGINAL    DECREES. 


540.  Unless  when  otherwise   expressly  provided  by  this  Appeal  to 


Code  ^  or  by  any  other  law  for  the  time  being  in  force  ^,  an  original 
appeal  shall  lie  from  the  decrees,  or  from  any  part  of  the  decrees, 
decrees  ^  of  the  Courts  exercising  original  jurisdiction  to  the  when  ex- 
Courts  authorised  *  to  hear  appeals  from  the  decisions  of  those  P!??"^?  P*""" 
Courts  ^. 


'  See  sec.  597. 

'  See,  for  example,  Act  I  of  1877, 
sec.  9  (summary  suits  for  possession 
of  immoveable  property),  and  Act  XV 
of  1882,  sec.  37  (judgments  of  Pre- 
sidency Small  Cause  Courts).  An 
appeal  may  also  be  barred  by  agree- 
ment, 14  Moo.  I.  A.  203  ;  8  Cal.  455  : 
1  All.  267. 

'  The  Code  allows  an  appeal  against 
a  portion  of  the  decision  ;  but  this  sup- 
poses that  there  is  a  decision  relating 
to  the  disposal  of  the  entire  suit,  3 
Mad.  13.  There  is  no  appeal  from 
Ik  judgment  or  any  part  thereof,  6  Cal. 
aoS,  but  see  ibid.  303.  And  a  ma- 
jority of  the  High  Court  at  Allahabad 
has  held  that,  if  a  decree  is  on  the  face 
of  it  entirely  in  favour  of  a  party  to  a 
snit,  he  has  no  right  of  appeal  there- 
ifrom,  7  All.  610. 

That  there  may  be  circumstances 
justifying  an  appeal  on  a  mere  question 
"f  costs,  see  3  Mad.  H.  C.  279 :  8 
Bom.  370,  but  see  8  Bom.  H.  C,  A. 
'•'.  J.  100,  142.  The  Judicial  Com- 
mittee will  not,  as  a  rule,  alter  the 
VOL.  II.  X 


direction  of  the  Court  below  with 
respect  to  costs  when  no  substantial 
alteration  is  made  in  the  decree  itself, 
7  Bom.  33. 

As  to  the  times  within  which  appeals 
under  this  Code  must  be  made  see 
infra,  Act  XV  of  1877,  sched.  II,  arts. 
151,  152,  153,  156. 

*  with  reference  to  the  actual  value 
of  the  subject-matter  in  dispute  in  the 
original  suit,  7  Mad.  H.  C.  356  :  9 
Ben.  190 :  5  N.  W.  P.  175  :  9  Bom. 
H.  C.  286. 

'  A  defendant  against  whom  a  de- 
cree has  been  passed  &r  parte  may 
therefore  appeal,  3  Mad.  264 :  9  Mad. 
445,  dissenting  from  4  All.  387.  An 
appeal  therefore  lies  from  a  decree 
under  sec.  77  of  the  Registration  Act, 
1877,  8  Bom.  269.  Or  from  an  order 
made  under  sec.  37  of  the  Bengal 
Rent  Act  (Ben.  Act  VIII  of  1869), 
7  Cal.  684.  Or  from  an  order  purport- 
ing to  cancel  a  certificate,  granted 
under  Act  XXVII  of  i860,  to  collect 
the  debts  of  a  deceased  person. 
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Form  of 
appeal. 


accompany 
memoran- 
dum. 

Contents 
of  memor- 
andum. 


541.  The  appeal  shall  be  made  in  the  form  of  a  memoran 
dum  in  writing-  presented  ^  by  the  appellant  ^,  and  shall  be  ac 
Copy  to      companied  by  a  copy  of  the  decree  appealed  ag-ainst  and  (unless 
the  Appellate  Court  dispenses  therewith)  of  the  judgment  on 
which  it  is  founded. 

Such  memorandum  shall  set  forth,  concisely  and  under  dis 
tinct  heads,  the  grounds  of  objection  to  the  decree  appealed 
against,   without    any   argument    or   narrative;    and    such 
grounds  shall  be  numbered  consecutively. 

Appellant  542.  The  appellant  shall  not,  without  the  leave  of  the 
CToundfiset  ^^^^^  uige  or  be  heard  in  support  of  any  other  ground  of 
out.  objection,  but  the  Court  in  deciding  the  appeal  shall  not  be 

confined  to  the  grounds  set  forth  by  the  appellant  ^  : 

Provided  that  the  Court  shall  not  rest  its  decision  on  anyj 

ground  not  set  forth  by  the  appellant,  unless  the  respondeni 

has  had  sufficient  opportunity  of  contesting  the  case  on  thai 

ground*. 

543>  If  the  memorandum  of  appeal  be  not  drawn  up 
the  manner .  hereinbefore  prescribed,  it  may  be  rejected,  or 
returned  to  the  appellant  for  the  purpose  of  being  amende^ 
within  a  time  to  be  fiixed  by  the  Court  ^,  or  be  amended  theri 
and  there  ®.  ; 

When  the  Court  rejects  under  this  section  any  memoran^ 
dum,  it  shall  record  the  reasons  for  such  rejection. 

When  a  memorandum  of  appeal  is  amended  under  this 
section,  the  Judge,  or  such  officer  as  he  appoints  in  this  behalfj 
shall  attest  the  amendment  by  his  signature. 

544.  Where  there  are  more  plaintiffs  or  more  defendant^ 
than  one  in  a  suit,  and  the  decree  appealed  against''  proceeds 
on  any  ground  common  to  all  the  plaintiffs  or  to  all  the 


Eejection 
or  amend- 
ment of 
memoran- 
dum. 


When  one 
of  several 
plaintiffs 
or  defen- 
dants may 


>  to  the  Judge,  3  N.  W.  P.  341. 

'  See  the  form,  scbed.  IV,  no.  173. 
The  appellant  may  be  any  party  to 
the  suit  who  is  dissatisfied  with  the 
decree,  3  All.  152, 157.  Buthemust 
be  a  party,  i  Mad.  H.  C.  8,  or  the 
representative  of  one,  5  Suth.  Civ.  R. 
1.13  :  7  Ben.  149. 

=•  Ren.  F.  B.  900. 


*  2  All.  884. 

*  So  when  it  is  returned  for  th« 
purpose  of  being  suflBciently  stamped 
a  time  should  be  fixed,  2  All.  S75. 

*  There  is  no  limitation  as  to  thf 
time  within  which  the  memoranduiA 
may  be  rejected  or  amended,  7  All.  83. 

^  whether  ex  parte  or  not.  13  Sutl . 
Civ.  R.  ir4. 
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defendants^,  any  one  of  the  plaintiffs  or  of  the  defendants  may  obtain  re- 
appeal  against  the  whole  ^  decree,  and  thereupon  the  Appellate  whofe  de- 
Court  may  reverse  or  modify  the  decree  in  favour  of  all  the  °'*®- 
plaintiffs  or  defendants,  as  the  case  may  be^. 

Of  staying  and  executing  Decrees  under  Apjieal. 

545.  Execution  of  a  decree  shall  not  be  stayed  by  reason  Execntion 
only  of  an  appeal  having  been  preferred  against  the  decree ;  n^t  ^It^j 
but  the  Appellate  Court  may  for  sufficient  cause*  order  the  ^^^^e^y  by 
execution  to  be  stayed  ^:  appeal. 

If  an  application  be  made  for  stay  of  execution  of  an  ap-  Stay  of 
pealable  decree  before  the  expiry  of  the   time   allowed  for^^^gt^g 
appealing  therefrom,  the  Court  which  passed  the  decree  may  fo^  appeal- 
for  sufficient  cause  order  the  execution  to  be  stayed^  :  expired. 

Provided  that  no  order  shall  be  made  under  this  section 
unless  the  Coui-t  making  it  is  satisfied — 

(a)  that  substantial  loss  may  result  to  the  party  applying 
for  stay  of  execution  unless  the  order  is  made  "^ ; 

^j)  that  the  application  has  been  made  without  imreasonable 
delay  ^;  and 

(e)  that  security  has  been  given  by  the  applicant  for  the 
due  performance  of  such  decree  or  order  as  may  ultimately  be 
binding  upon  him^. 

546.  If  an  order  is  made  fof  the  execution  of  a  decree  Security 
against  which  an  appeal  is  pending,  the  Court  which  passed  ^.^^^^  fo^ 
the  decree  shall,  on  sufficient  cause  being  shown  by  the  ap-  execution 
pellant,  require  security  to  be  given  for  the  restitution  of  any  appealed 
property  which  may  be  taken  in  execution  of  the  decree  ^°,  or  ^S'^i^*" 

'  and  in  such  cases  only,  14  Suth.  sec.  244,  7  All.  73. 

Civ.  R.  130.  '  See   Wilson  v.    Church,    12    Ch. 

'■'  18  Suth.  Civ.  R.  26.  Div.  454. 

'  For  cases  within  this  section  see  3  *  17  Suth.  Civ.  R.  160. 
Cal.  738  :  7  Ben.  Appx.  28  :  4  Mad.  •  Bourke,  0.  C.  J.  103.     An  order 
H.  C.  26  :  1 1  Bom.  596.   For  cases  not  requiring  excessive  security  is  appeal- 
within  it,  see  2  Suth.  Civ.  R.  227  :  11  able,  1 2  Cal.  624.     As  to  the  cessation 
ibid,  238.  of  the  surety's  liability,  see  13  Suth. 

*  shewn  by  a  party,  Marshall,  478.  Civ.  R.  403  :  2  Bom.  654  :  3  Bom.  204. 

'  As  to  staj^ing  execution  of  decrees  '"  An  order  requiring  such  security 

appealed  to  Her  Majesty  in  Council,  is  appealable  under  sec.  244,  cl.  (c), 

see  infra,  sees.  606,  608.  8  Cal.  477. 
Such  order  is   appealable   under 
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for  the  payment  of  the  value  of  such  property  and  for  the  du  3  ' 
performance  of  the  decree  or  order  of  the  Appellate  Court, 

or  the  Appellate  Court  may  for  like  cause  direct  the  Couit 
which  passed  the  decree  to  take  such  security. 

And  when  an  order  has  been  passed  for  the  sale  of  ini- 
moveable  property  in  execution  of  a  decree  for  money,  and  an 
appeal  is  pending*  against  such  decree,  the  sale  shall  on  thje 
application  of  the  judgment-debtor  be  stayed  until  the  appeil 
is  disposed  of,  on  such  terms  as  to  giving  security  or  other- 
wise as  the  Court  which  passed  the  decree  thinks  fit. 
No  such  547.  No  such  security  as  is  mentioned  in  sections  545  and 

brreqmred  54^  shall  be  required  from  the  Secretary  of  State  for  India  in 

from  Council,  or  (when  Government  has  undertaken  the  defence  of 

Gov6ni- 

mentor      the  svut)  from  any  public  officer  sued^  in  respect  of  an  act 

P"  alleged  to  be  done  by  him  in  his  ofiicial  capacity. 

omcers.  °  •'  t.         j 

Of  Procedure  in  Appeal  from  Decrees. 
Kegistry  of     648.  When  a  memorandum   of  appeal  is   admitted,  the 

memoran-    Appellate  Court  or  the   proper  officer  of  that  Court  shall 

dum  of  ap-  , 

peal.  endorse  thereon  the  date  of  presentation,  and  shall  register  the 

appeal  in  a  book  to  be  kept  for  the  purpose. 

Eegisterof      Suchjbook  shall  be  called  the  Register  of  Appeals  2. 

appeals.  .        ,.  . 

Power  to         549.  The  Appellate  Court  may  at  its  discretion  ^,  either 

require  ap-  before  the  respondent  is  called  upon  to  appear  and  answer  or 

give  securi-  afterwards  on  the  application  of  the  respondent,  demand  from 

ty  for  costs,  ^^e  appellant  security*  for  the  costs  of  the  appeal,  or  of  the 

original  suit,  or  of  both  ^  : 

'  under  chap.  XXVII.  no    sufficient    ground    for    requirin;^ 

^  see    form,    sched."   IV,   no.    1 74.  him  to  give  security  for  the  costs  of 

When  an  appeal  is  once  registered,  the  the  appeal,  3  Bom.  2:  417  All.  546: 

appellant  cannot  withdraw  it  without  8  All.  203.     A  suitor  in  fort.id  pan- 

the  Court's  permission,  3  Mad.  H.  C,  peris  may,  however,  be  required  under 

368.  this  section  to  give  security  for  costs  ; 

*  Of  course  this  discretion  must  be  but  very  special  grounds  (e.g.  that  le 
properly  exercised ;  and  it  is  not  so  is  a  mere  creature  in  the  hands  of  a, 
exercised  when  the  order  requiring  wealthy  man)  should  be  shown,  3 
securityhas  been  made  without  oppor-  Mad.  66  (dissenting  from  17  Sutli. 
tunity  being  given  to  the  appellant  Civ.  R.  68),  and  see  7  All.  542  :  3  Bom. 
to  show  cause  against  it,  5  All.  380.  242.     No  appeal  lies  from  an  ordt  r 

'  i.  e.  some  ascertained  amount  of  under  this  paragraph,  6  N.  W.  P.  I7?> 
security,  9  All.  164.  175. 

*  The  appellant's  poverty  is  by  itself 
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Provided  that  the  Court  shall  demand  such  security  in  all  when  ap- 
cases  in  which  the  appellant  is  residing  out  of  British  India,  P?]^°*  ^\ 

\       „  .  .  '  sides  out  of 

and  is  not  possessed  or  any  sufficient  immoveable  property  British 
within  British  India  independent  of  the  property  (if  any)  to     *"*• 
which  the  appeal  relates. 

If  such  security  be  not  furnished  within  such  time  as  the 
Court  orders,  the  Court  shall  reject  the  appeal  ^. 

550.  When  the  memorandum  of  appeal  is  registered,  the  Notice 
Appellate  Court  shall  send  notice  of  the  appeal  to  the  Court  ^  *"°°^ 
against  whose  decree  the  appeal  is  made.  cree  ap- 

If  the  appeal  be  from  a  Court  the  records  of  which  are  not  ^inat. 
deposited  in  the  Appellate  Court,  the  Court  receiving  such  Trans- 
notice  shall  send  with  all  practicable  despatch   all   material  mission  of 

^  ^  papers  to 

papers  in  the  suit  2,  or  such  papers  as  may  be  specially  called  Appellate 
for  by  the  Appellate  Court. 

Either  party  may  apply  in  writing  to  the  Court  against  Copies  of 
whose  decree  the  appeal  is  made,  specifying  any  of  such  papers  *^ 
in  such  Court  of  which  he  requires  copies  to  be  made ;  and 
copies  of  such  papers  shall  be  made  at  the  expense  of  the 
applicant,  and  shall  be  deposited  accordingly. 

551.  The  Appellate  Court  may,  if  it  thinks  fit,  after  fixing  Power  to 
a  time  for  hearing  the  appellant  or  his  pleader,  and  hearing  ^igj^ 
him  accordingly  if  he   appears   at   such   time,  confirm   the  of  lower 
decision  of  the  Court  against  whose  decree  the  appeal  is  made,  out  sending 
without  sending  notice  of  the  appeal  to  such  Court  and  with-  »'  not>c«« 
out  serving  notice  on  the  respondent  or  his  pleader ;  but  in 

such  case  the  confirmation  shall  be  notified  to  the  same  Court  ^. 

552.  The  Appellate  Court,  unless  where  it  confirms,  under  Day  for 
section  551,  the  decision  of  the  lower  Court,  shall  fix  a  day  *^f 
for  hearing  the  appeal. 

Such  day  shall   be   fixed  with  reference  to   the  current 

'  This,  of  course,  is  subject  to  the  '  Cf.ActlXof  1873,  8ec.7,bywhich 

power  of  the  Court  to   extend   the  sec.  551  was  suggested.    A  proceeding 

time  within  which  it  has  ordered  the  under  this  section  is  a  trial,  3  All.  819, 

security  to  be  furnished,   1  All.  687:  833;   the  'confirmation'  is  a  decree 

II   Cal.  716;    see  9  All.  164.     The  (sec.  3) ;  and  the  procedure  authorised 

rejection  of  the  appeal  is  a  decree  and  under  sec.  55a  does  not  dispense  with 

appealable,  5  All.  380.  the  necessity  of  drawing  up  »  jn«lg- 

"  II  Suth.  Civ.  E.  348.  ment,  3  Mad.  1. 
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Publica- 
tion and 
service  of 
notice  of 
day  for 
hearing 
appeal. 


Appellate 
Court  may 
itself  cause 
notice  to  be 
eerved. 


business  of  the  Court,  the  place  of  residence  of  the  respondent, 
and  the  time  necessary  for  the  service  of  the  notice  of  appeal, 
so  as  to  allow  the  respondent  sufficient  time  to  appear  and 
answer  the  appeal  on  such  day. 

553.  Notice  of  the  day  so  fixed  shall  be  stuck  up  in  the 
appellate  court-house,  and  a  like  notice^  shall  be  sent  by  the 
Appellate  Court  to  the  Court  against  whose  decree  the  appeal 
is  made,  and  shall  be  served  on  the  respondent  or  on  his 
pleader  in  the  Appellate  Court  in  the  manner  provided  in 
Chapter  VI  for  the  service  on  a  defendant  of  a  summons  to 
appear  and  answer ;  and  all  rules  applicable  to  such  summons 
and  to  proceedings  with  reference  to  the  service  thereof,  shall 
apply  to  the  service  of  such  notice. 

Instead  of  sending  the  notice  to  the  Court  against  whose 
decree  the  appeal  is  made,  the  Appellate  Court  may  itself 
cause  the  notice  to  be  served  on  the  respondent  or  his  pleader 
under  the  rules  above  referred  to. 


Contents  of      554-  The  notice  to  the  respondent  shall  declare  that,  if  he 
notice.        ^^gg  jj^^  appear  in  the  Appellate  Court  on  the  day  so  fixed, 
the  appeal  will  be  heard  ex  parte. 


Bight  to 
b^n. 


Dismissal 
of  appeal 
for  appel- 
lant's de- 
fault. 


Procedure  on  Hearing. 

555.  On  the  day  so  fixed,  or  on  any  other  day  to  which  the 
hearing  may  be  adjourned^,  the  appellant  shall  be  heard  in 
support  of  the  appeal.  The  Court  shall  then,  if  it  does  not 
dismiss  the  appeal  at  once^,  hear  the  respondent  against  the 
appeal,  and  in  such  case  the  appellant  shall  be  entitled  to 
reply. 

556.  If  on  the  day  so  fixed,  or  any  other  day  to  which  the 
hearing  may  be  adjourned,  the  appellant  does  not  attend  in 
person  or  by  his  pleader,  the  appeal  shall  be  dismissed  for 
default*. 

=■  3  Bom.  o.  C.  J.  53. 

*  So  when  both  parties  failed  to 
appeal,  Marshall,  5.  So  when  the 
pleader  who  has  signed  the  memoran- 
dum refuses  to  argue  on  the  ground 
that  he  is  unprepared,  15  Suth.  Civ. 
R.  143.  The  order  of  dismissal  is  not 
appealable,  a  All.  616. 


*  See  form,  sched.  IV,  no.  175.  In 
the  case  of  the  High  Courts  see  sec. 
636. 

*  When  an  appeal  was  decided 
before  the  day  so  fixed,  the  pleaders 
being  present  and  arguing  the  case, 
the  irregularity  was  condoned,  i  Suth. 
Civ.  R.  246. 
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If  the  appellant  attends  and  the  respondent  does  not  attend,  Hearing 
the  appeal  shall  be  heard  ex  jparte  in  his  absence.  ^^e. 

557.  If  on  the  day  so  fixed,  or  any  other  day  to  which  the  DiBmiaeal 
hearing  may  be  adjourned,  it  is  found  that  the  notice  to  the  "^  *PP«*1 
respondent  has  not  been  served  in  consequence  of  the  failure  notice  not 
of  the  appellant  to  deposit,  within  the  period  fixed  by  the  conse-  ^^ 
Court  ^,  the  sum  required  to  defray  the  cost  of  issuing  the  q'lonce  of 
notice,  the  Court  may  order  that  the  appeal  be  dismissed  ^  :       failure  to 

Provided  that  no  such  order  shall  be  passed,  although  the  '^eposi* 
notice  has  not  been  served  upon  the  respondent,  if  on  the  day 
fixed  for  hearing  the  appeal  the  respondent  appears  in  person 
or  by  a  pleader,  or  by  a  duly  authorised  agent. 

558.  If  an  appeal  be  dismissed  under  section  ^^6  or  section  Ee-admis- 
557,  the  appellant  may  apply  ^  to  the  Appellate  Court  for  the  "^'^  **[ 
re-admission  of  the  appeal ;  and  if  it  be  proved  that  he  was  missed  for 
prevented  by  any  sufficient  cause  from  attending  when  the  **®**'"*- 
appeal  was  called  on  for  hearing  or  from  depositing  the  sum 

so  required,  the  Court  may  re-admit  the  appeal  on  such  terms 
as  to  costs  or  otherwise  as  the  Court  thinks  fit  to  impose  upon 
him  *. 

559.  If  it  appear  to  the  Court  at  the  hearing  that  any  Power  to 
person  who  was  a  party  to  the  suit  in  the  Court  against  whose  f|<^Jo|;'r^ 
decree  the  appeal  is  made,  but  who  has  not  been  made  a  party  and  make 
to  the  appeal,  is  interested  in  the  result  of  the  appeal,  the  Interested 
Court  may  adjourn  the  hearing  to  a  future  day  to  be  fixed  respon- 
by    the   Court,   and  direct   that    such   person   be    made    a 
respondent^. 

560.  When  an  appeal  is  heard  ex  parte  in  the  absence  of  R«-h earing 
the  respondent,  and  judgment  is  given  against  him,  he  may  tion  of  re- 

'  II  Suth.  Civ.  R.  290.  affected  by  the  Limitation  Act,  9Cal. 

'  And  there  is  no  appeal  against  362.     It  does  not  empower  the  Court 

such  order.  virtually  to  make  an  appeal  for  an 

'  within  thirty  days  from  the  date  appellant,   who   has   refrained    from 

of  the  dismissal,  Act  XV  of  1877,  availing    himself    of    his    privileges 

sched.  II,  art.  168.  under  the  law,  by  introducing  for  him 

^  An  order  refusing  to  re-admit  an  other  respondents  than  those  he  has 

appeal  is  appealable,  sec.  588,01.  (27).  included  in  his  petition  of  appeal,  5 

*  This  discretionary  power  is   not  All.  367. 
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spondent 
against 
whom  ex 
parte  de- 
cree made. 


Upon  hear- 
ing, respon- 
dent may 
object  to 
decree  as  if 
he  had 
preferred 
separate 
appeal. 


Form  of 
notice,  and 
provisions 
applicable 
thereto. 


apply  ^  to  the  Appellate  Court  to  rehear  the  appeal^ ;  and  if  he 

satisfies  the  Court ^  that  the  notice  was  not  duly  served,  or  that  • 

he  was  prevented  by  sufficient  cause  from  attending  when  tie  1 

n,r>r»pji,l  Tca.s    nnllpfl    nn    ^civ  lipnriTio-*    fVip   PmiTf,   mav  rpVipar  ffip  * 


appeal  was  called  on  for  hearing*,  the  Coui-t  may  rehear  the 
appeal  on  such  terms  as  to  costs  or  otherwise  as  the  Com-t 
thinks  fit  to  impose  upon  him  ^.  1 

561.  Any  respondent,  though  he  may  not  have  appealed 
against  any  part  of  the  decree,  may  upon  the  hearing  not  only 
support  the  decree  on  any  of  the  grounds  decided  against  him® 
in  the  Court  below,  but  take  any  objection  to  the  decree^ 
which  he  could  have  taken  by  way  of  appeal  ^,  provided  he  has 
filed  a  notice  of  such  objection  not  less  than  seven  days  before 
the  date  fixed  ^  for  the  hearing  of  the  appeaP^. 

Such  objection  shall  be  in  the  form  of  a  memorandum,  and 
the  provisions  of  section  541,  so  far  as  they  relate  to  the  form 
and  contents  of  the  memorandum  of  appeal,  shall  apply 
thereto  ^^. 


I 


562.  If  the  Court  against  whose  decree  the  appeal  is  made 
Appelfate   l^^s  disposed  of  the  suit  upon  a  preliminary  point  so  as  to 

Court. 


Remand  of 
case  by 


*  within  thirty  days  from  the  date 
of  the  hearing  of  the  appeal,  Act  XV 
of  1877,  sched.  II,  no.  169. 

'  This  is  permissive  and  discretion- 
ary, not  mandatory,  and  does  not 
(e.  g.)  deprive  respondents  of  their 
right  of  second  appeal  under  sec.  584, 
3  All.  568. 

*  by  sufficient  evidence,  6  Suth. 
Misc.  43. 

*  If  he  is  not  prepared  at  the  time 
to  satisfy  the  Court  in  these  particu- 
lars his  application  is  properly  re- 
jected, 6  Cal.  548. 

'  An  order  refusing  to  rehear  is 
appealable,  sec.  588,  cl.  (27). 

'  The  '  grovmds '  referred  to  must  be 
questions  substantially  in  issue,  4  All. 
491. 

7  Marshall,  153  :  Ben.  F.  B.  431 :  8 
Bom.  368.  Whether  the  words  'ob- 
jection to  the  decree '  refer  only  to 
matters  existing  upon  the  face  of  the 
decree,  and  not  to  those  which  should 
have  existed  but  do  not  exist  in  the 


decree,  see  7  All.  620. 

*  The  right  is  not  restricted  to 
matters  in  contention  between  the 
objecting  respondent  and  the  appel- 
lant, 7  Mad.  215. 

*  The  object  of  this  provision  U 
that  the  appellant  may  have  timely 
intimation  of  proposed  objections. 
When,  therefore,  the  hearing  is  post- 
poned, it  is  enough  if  the  notice  h 
filed  seven  days  before  the  day  fixed 
for  the  postponed  hearing,  8  Bon.. 
559:  see  9  Cal.  631.  But  see  4  AE. 
248.  The  provisions  of  para.  3  cf 
sec.  5  of  the  Limitation  Act  do  net 
extend  to  the  period  of  seven  days,  7 
Cal.  654.  But  where  the  time  for 
filing  the  notice  expires  when  th-; 
Court  is  closed,  the  first  paragraph  cf 
that  section  applies,  4  All.  430. 

^^  Cross-objections  cannot  be  take  i 
or  filed  in  forma  pauperis,  11  Cai. 
735  :  1  Bom.  75  :  8  Mad.  215.        ; 

"  8  All.  551. 


i 


I 


CHAP.    XLI.      APPEALS    FEOM    ORIGINAL   DECEEES.     68 1 

exclude  any  evidence  of  fact  which  appears  to  the  Appellate 
Court  essential  to  the  determination  of  the  rights  of  the 
parties,  and  the  decree  upon  such  preliminary  point  is  reversed 
in  appeal,  the  Appellate  Court  may,  if  it  thinks  fit,  by  order 
remand  the  case,  together  with  a  copy  of  the  order  in  appeal, 
to  the  Court  against  whose  decree  the  appeal  is  made,  with 
directions  to  re-admit  the  suit  under  its  original  nimiber  in 
the  register  and  proceed  to  investigate  the  suit  on  the  merits. 
The  Appellate  Court  may,  if  it  thinks  fit,  direct  what  issue 
or  issues  shall  be  tried  in  any  case  so  remanded  ^. 

563.  When  a  ease  is  remanded  with  directions  to  take  any  When 

f  rth 

evidence  so  excluded,  the  Court  to  which  the  case  is  remanded  ey^en^e 
shall  not  take  any  other  evidence  in  the  case,  except  evidence  barred, 
tendered  to  contradict  the  evidence  so  taken  ^. 

564.  The  Appellate  Court  shall  not  remand  a  case  for  a  Limit  to 
second  decision,  except  as  provided  in  section  562'.  remand. 

565.  When  the  evidence  upon  the  record  is  sufl&cient  to  When  evi- 
enable  the  Appellate  Court  to  pronounce  judgment,  the  Appel-  r^*^**" 
late  Court  shall,  after  resettling  the  issues,  if  necessary,  finally  sufficient, 
determine  the  case*,  notwithstanding  that  the  judgment  of  the  court  to 
Court  against  whose  decree  the  appeal  is  made  has  proceeded  determine 
wholly  upon   some   ground   other  than  that  on  wliich   the 
Appellate  Court  proceeds^. 

566.  If  the  Court  against  whose  decree  the  appeal  is  made  "When  Ap- 
has  omitted  to  frame  or  try  any  issue,  or  to  determine  any  court  may 
question   of  fact",    which   appears   to   the   Appellate   Court  ^™^® "" 
essential  to  the  right  decision  of  the  suit  upon  the  merits"',  refer  them 

'  This  is  the  only  section  empower-  appear  etc.,  see  14  Suth.  Civ.  R.  401  : 

ing  the  appellate  Court  to  remand,  17  ibid.  70. 

8  Cal.  923,  926.     The  remand  cannot  '  10  Bom.  398  :  6  Mad.  239,  344. 

be  for  the  purpose  of  amending  the  *  3  Mad.  96  ;  but  see  5  All.  14. 

plaint,  2  All.  670,  or  resettling  issues,  *  13  Cal.  239.     Section  565  enables 

14  Suth.  Civ.  R.  69.     And  see  9  Mad.  the  appellate  Court  in  some  cases  to 

355:  II  Bom.  663.  determine  a   question   of    fact  upon 

Orders  remanding  a  case  are  appeal-  the  evidence  then  on  the  record,  but 

able,  sec.  588,  cl.  (28),  even  though  cannot  apply  where  the  case  has  not 

the  case  remanded  is  a  Small  Cause  been  set  up  in  the  lower  Court.  L.  R., 

Court  case,  3  All.  18.  12  I.  A.  170. 

'  As  to  the   positive   duty  of  the  *  in  a  legal  manner,  7  All.  655. 

Court  to  fix  a  day  for  the  parties  to  '  5  Cal.  283. 
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and  the  evidence  upon  the  record  is  not  sufficient  to  enable  the 
Appellate  Court  to  determine  such  issue  or  question^  the 
Appellate  Court  may  frame  issues  for  trial  ^,  and  may  refer  the 
same  for  trial  to  the  Court  against  whose  decree  the  appeal  is 
made,  and  in  such  case  shall  direct  such  Court  to  take  the 
additional  evidence  required, 

and  such  Court  shall  proceed  to  try  such  issues,  and  shall 
return  to  the  Appellate  Court  its  finding  thereon^  together 
with  the  evidenced 

Finding  567.  Such  finding  and  evidence  shall  become  part  of  the 

be  put  on  record  in  the  suit ;  and  either  party  may,  within  a  time  *  to  be 

record.  fixed  by  the   Appellate   Court,   present   a   memorandum  of 

Objections  objections  to  the  finding. 

."*  After  the  expiration  of  the  period  fixed  for  presenting  such 

ation  of 
appeal. 


memorandum,  the  Appellate  Court  shall  proceed  to  determine 
the  appeal. 


Production  568.  The  parties  to  an  appeal  shall  not  be  entitled  to  pro- 
ditional  ^^^^e  additional  evidence,  whether  oral  or  documentary,  in  the 
evidence  in  Appellate  Court.     But  if 

Court.'  (^)  the  Court  against  whose   decree   the  appeal   is   made 

refuses  to  admit  evidence  which  ought  to  have  been  admitted, 
or 

(b)  the  Appellate  Court  requires  any  document  to  be  pro- 
duced or  any  witness  to  be  examined  to  enable  it  to  pro- 
nounce judgment ;  or  for  any  other  substantial  cause, 

the  Appellate  Court  may  allow  such  evidence  to  be  pro- 
duced, or  document  to  be  received,  or  witness  to  be  examined^. 
"Whenever  additional  evidence  is  admitted  by  an  Appellate 


*  That  this  power  should  be  cau- 
tiously exercised,  see  1 1  Moo.  I.  A. 
48  :  L.  R.,  3  I.  A.  279. 

*  i.e.  its  answer  to  the  proposition 
referred  for  inquiry,  7  All.  771.  The 
Court  to  which  issues  are  referred 
under  this  section  has  only  jurisdiction 
to  try  them,  and  cannot,  e.  g.,  refer  the 
case  under  chap.  XXXVII,  7  All.  523. 

^  That  the  appellate  Court  may 
examine  the  evidence  on  which  such 
finding  is  founded,    see    2  All.   908, 


following  I  All.  165  and  dissenting 
from  I  Agra,  50. 

*  i.e.  a  reasonable  time,  4  Agra,  96. 
That  objections  not  taken  under  sec. 
567  cannot  be  raised  on  second  appeal, 
See  10  All.  28. 

5  II  Cal.  142, 143.  A  local  inquiry 
may  be  ordered  under  this  section,  1 7 
Suth.  Civ.  R.  300.  An  order  refusing 
to  admit  additional  evidence  may  be 
reviewed,  1 7  ibid.  47. 


ill 
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Court,  the  Court  shall  record^  on  its  proceedings  the  reason  for 
such  admission  2. 

569.  Whenever  additional  evidence  is   allowed  to  be  re-  Mode  of 
ceived,  the  Appellate  Court  may  either  take  such  evidence,  or  ^K'°^."^" 
direct  the  Court  against  whose  decree  the  appeal  is  made,  or  evidence, 
any  other  subordinate  Court,  to  take  such  evidence  and  to 

send  it  when  taken  to  the  Appellate  Court. 

570.  In  all  cases  where  additional  evidence  is  directed  or  Points  to 
allowed  to  be  taken,  the  Appellate  Court  shall  specify  the  J®^*^^^"®^ 
points  to  which  the  evidence  is  to  be  confined,  and  record  on  corded, 
its  proceedings  the  points  so  specified^. 

Of  the  Judgment  in  Appeal, 

571.  The  Appellate   Court,  after  hearing  the   parties  or  Judgment 
their  pleaders  and  referring  to  any  part  of  the  proceedings,  '*'^^° 
whether  on  appeal  or  in  the  Court  against  whose  decree  the  nounced. 
appeal  is  made,  to  which  reference  may  be  considered  necessary, 

shall  pronounce  judgment  in  open  Court,  either  at  once  or  on 
some  future  day,  of  which  notice  shall  be  given  to  the  parties 
or  their  pleaders. 

572.  The  judgment  shall  be  written  in  English ;  provided  Language 
that  if  English  is  not  the  mother-tongue  of  the  Judge,  and  he  ^g^j  " 
is  not  able  to  write  an  intelligible  judgment  in  English,  the 
judgment  shall  be  written  in  his  mother-tongue  or   in  the 
language  of  the  Court. 

573.  When  the  language  in  which  the  judgment  is  written  Transla- 
is  not  the  language  of  the  Court,  the  judgment  shall,  if  any  juXment. 
party  so  require,  be  translated  into  such  language,  and  the 
translation,  after  it  has  been  ascertained  to  be  correct,  shall 

be  signed  by  the  Judge  or  such  officer  as  he  appoints  in  this 
behalf. 

*  in  open  court  and  in  the  presence  reception  of  evidence  at  a  late  stage 

of  the  parties,  2 1  Suth.  Civ.  R.  416.  of  litigation,  and  the  statement  of  the 

'  This  provision,  though  not  a  con-  reasons  may  inspire   confidence   and 

ditiou  precedent  to  the  reception  of  disarm  objection,  1 1  Moo.  I.  A.  368, 

the  evidence,  is  yet  one  that  ought  at  per  Lord  Romilly. 
«11  times  to  be  strictly  complied  with.  '  See  form  of  order,  Suth.  Sp.  No.  p. 

It   is   a   salutary    provision,    which  135. 
(operates  as  a  check  against  a  too  easy 
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Contents         574.  The  judgment  of  the  Appellate  Court  shall  state — 
ment.  {^)  ^^^  points  for  determination ; 

(b)  the  decision  thereupon ; 

(c)  the  reasons  for  the  decision  ^ ;  and 

(d)  when  the  decree  appealed  against  is  reversed  or  varie^, 
the  relief  to  which  the  appellant  is  entitled^,  : 

Date  and  and  shall  at  the  time  that  it  is  pronounced  be  signed  anil 
Bigna  ure.   ^^^^  ^yj  the  Judge  or  by  the  Judges  concurring  therein^. 

Decision  575.  When  the  appeal  is  heard  by  a  Bench  of  two  or  monj 
peal\eard  Judges,  the  appeal  shall  be  decided  in  accordance  with  tho 
by  two  opinion  of  such  Judges  or  of  the  majority  (if  any)  of  such 
Judges.       Judges. 

If  there  be  no  such  majority  which  concurs  in  a  judgment 
varying  or  reversing  the  decree  appealed  against,  such  decree 
shall  be  affirmed  : 

Provided  that  if  the  Bench  hearing  the  appeal  is  composed 
of  two  Judges  belonging  to  a  Court  consisting  of  more  thab 
two  Judges,  and  the  Judges  composing  the  Bench  differ  m 
opinion  on  a  point  of  law,  the  appeal  may  be  refen-ed  to  oije 
or  more  of  the  other  Judges  of  the  same  Court,  and  shall  be 
decided  according  to  the  opinion  of  the  majority  (if  any)  of 
all  the  Judges  who  have  heard  the  appeal,  including  those 
who  first  heard  it*. 

When  there  is  no  such  majority  which  concurs  in  a  judg- 
ment varying  or  reversing  the  decree  appealed  against,  such 
decree  shall  be  afiirmed. 

The  High  Court  may,  from  time  to  time,  make  rules 
consistent  with  this  Code  to  regulate  references  under  this 
section  °. 


*  showing  upon  what  points  of  fact 
or  law  the  decision  turns,  1 2  Suth.  Civ. 
R.  272,  per  Markby  J. 

«  I  Ben.  A.  C.  50. 

'  These  provisions  are  imperative, 
and  apply  alike  to  cases  remanded  by 
the  first  appellate  Court  for  the  trial 
of  issues  and  to  those  in  which  no 
such  remand  has  taken  place,  6  All. 
383,  and  see  9  All.  27,  31. 

*  The  Bench  hearing  an  appeal  so 


referred  must  include  the  Judges  wbo 
first  heard  it,  and  whose  difierence  in 
opinion  necessitated  the  reference,  6 
All.  468. 

*  This  section  does  not  take  awjy 
the  right  of  appeal  which  is  given  I  y 
clause  15  of  the  Letters  Patent.  B'  t 
it  supersedes  the  provision  in  clau>e 
36,  10  Cal.  816,  following  3  Bon. 
204. 
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576.  When  the  appeal  is  heard  by  more  Judges  than  one,  Diasent 
any  Judge  dissenting  from  the  judgment  of  the  Court  shall  ^J^j^ 
state  in  writing  the  decision  or  order  which  he  thinks  should 

be  passed  on  the  appeal,  and  he  may  state  his  reasons  for  the 
same. 

577.  The  judgment    may  be  for  confirming,  varying  or  what 
reversing  the  decree  against  which  the  appeal  is  made,  or,  if  i"^g"»»nt 

may  direct. 

the  parties  to  the  appeal  agree  as  to  the  form  which  the  decree 
in  appeal  shall  take,  or  as  to  the  order  to  be  passed  in  appeal, 
the  Appellate  Court  may  pass  a  decree  or  order  accordingly. 

578.  No  decree  shall  be  reversed  or  substantially  varied,  No  decree 

nor  shall  any  case  be  remanded,  in  appeal,  on  account  of  any  etJ.^fo^  er- 

error,  defect  or  irregularity,  whether  in  the  decision  or  in  any  '"o'"  «*p- 1*"' 
*  .  .  atfectiniT 

order  passed  m  the  suit,  or  otherwise,  not  affecting  the  merits  merits  or 
of  the  case^  or  the  jurisdiction  of  the  Court 2.  pnsdic- 

Of  the  Decree  in  Appeal. 

579.  The  decree  of  the  Appellate  Court  shall  bear  date  the  I>ate  and 
day  on  which  the  judgment  was  pronounced.  decree. 

The  decree  shall  contain  the  number  of  the  appeal,  and  the 
memorandum  of  appeal,  including  the  names  and  description 
of  the  appellant  and  respondent,  and  shall  specify  clearly  the 
relief  granted  or  other  determination  of  the  appeal'. 

The  decree  shall  also  state  the  amount  of  costs  incurred  in 
the  appeal,  and  by  what  parties  and  in  what  proportions  such 
costs  and  the  costs  in  the  suit  are  to  be  paid. 

The  decree  shall  be  signed  and  dated  by  the  Judge  or 
Judges  who  passed  it : 

'   15    Suth.   Civ.   R.   535    (decree  See  Act  VII  of  1887,  sec.  11. 

making  an  agent  liable  instead  of  his  For  instances  of  the  irregularities 

principal):  6  Bom.  H.  C,  A.  G.  J.  20  contemplated    by    this    section    see 

(suit  without   written   authority   on  Marshall,  455  (trying  two  suits  to- 

behalf  of  absent  sepoy).  gether) :   13  Sutli.  Civ.  R.  335  (mis- 

'  Seethe  Evidence  Act  (I  of  187a),  valuation  of  suit):    11  Bom.  H.  C. 

sec.  167  :  8  Bom.  410:  2  All.  889 :  4  135  (admitting  a  document  not  duly 

All.  163, 289:  i4Cal.  159.    Sec.  12  of  stamped):    8    Bom.   408  (excluding 

the  Court  P'ees  Act  (which  requires  a  evidence) :    3  All.  824   (wrong  side 

superior  or  appellate  Court  to  dismiss  beginning) :  4  All.  163  (misjoinder), 

the  suit  in  case  the  court-fee  is  de-  '  But  it  need  not  state  the  claim, 

ficient  and  the  defaulter  does  not  pay  so  as  to  make  such  statement  part  of 

in  tlie  deficiency)  must  be  read  with  the  decree  itself,  11  Bom.  177. 
sec.  578  of  the  Code,  7  Cal.  348,  353. 
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Provided  that  where  there  are  more  Judges  than  one,  if 
there  be  a  difference  of  opinion  among-  them^  it  shall  not  be 
necessary  for  any  Judge  dissenting  from  the  judgment  of  the 
Court  to  sign  the  decree^. 

580.  Certified  copies  of  the  judgment  and  decree  in  appeal 
shall  be  furnished  to  the  parties  on  application  to  the  Com-t 
and  at  their  expense. 

581.  A  copy  of  the  judgment  and  of  the  decree,  certified 
by  the  Appellate  Court  or  such  officer  as  it  appoints  in  this 
behalf,  shall  be  sent  to  the  Court  which  passed  the  decree 
appealed  against,  and  shall  be  filed  with  the  original  proceed- 
ings in  the  suit,  and  an  entry  of  the  judgment  of  the  appellate 
Court  shall  be  made  in  the  register  of  civil  suits. 

582.  The  Appellate  Court  shall  have,  in  appeals  under  this 
chapter,  the  same  powers  ^,  and  shall  perform  as  nearly  as  may 
be  the  same  duties,  as  are  conferred  and  imposed  by  this  Code 
on  Courts  of  original  jurisdiction  in  respect  of  suits  instituted 
imder  chapter  V;  and,  in  chapter  XXI,  so  far  as  may  be ^,  the 
words  'plaintiff,'  'defendant'  and  'suit'  shall  be  held  to  in- 
clude an  appellant,  a  respondent  and  an  appeal,  respectively, 
in  proceedings  arising  out  of  the  death,  marriage  or  insolvency 
of  parties  to  an  apjieal  *. 


*  This  section  does  not  apply  to  the 
High  Courts  or  the  Chief  Court  of 
the  Panjdb  in  the  exercise  of  appel- 
late jurisdiction,  sec.  638,  infra :  Act 
XVIIJ  of  1S84,  s.  16. 

^  i.  e.  powers  for  granting  time,  forad- 
joumment  of  hearing,  for  examination 
of  parties  and  pleaders,  for  awarding 
costs,  etc.  The  word  is  not  used  in 
the  sense  of  '  jurisdiction,'  i  Ben.  A. 
C.  J.  163 ;  and  see  4  Suth.  Civ.  R. 
109  (separating  misjoined  suits)  :  8 
ibid.  368  (adding  a  respondent) : 
1 4  ibid.  A.  0.  J.  17  (allowing  a  case  to 
be  withdrawn) :  1 7  ibid.  300  (directing 
a  local  investigation). 

^  i.  e.  so  far  as  may  be  necessary  in 
order  to  carry  into  etiect  the  remedies 
contemplated  by  chap,  xxi,  7  All.  697, 
per  Petheram  C.J. 

*  Thus  the   appellate  Court   may, 


with  the  consent  of  the  parties,  refer 
to  arbitration  matters  in  dispute  in 
an  appeal,  3  Mad.  78,  dissenting  from 
12  Ben.  266.  But  in  disposing  of  the 
case  it  should  confine  itself  to  decid- 
ing the  matters  put  in  issue  by  the 
parties,  i  All.  545.  As  to  the  finality 
of  an  appellate  decree  in  accordance 
with  an  a  ward ,  see  I  o  All .  8 .  A  s  there 
is  no  section  in  chap,  xxi  which  pro- 
vides for  the  representatives  of  a  sole 
defendant  who  has  died  being  placed  on 
the  record  at  their  own  request,  sec. 
582  supplies  no  such  procedure  in  the 
case  of  the  death  of  a  sole  respondent, 
9  Bom.  56.  As  to  the  application 
to  appeals  of  sections  368,  369,  and 
372,  see  4  Bom.  654:  9  Bom.  151. 
An  appellant  may  determine  who 
shall  be  a  respondent,  but  not  that 
any  particular  person  shall  not  be  4 
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The  provisions  hereinbefore  contained  shall  apply  to  appeals 
under  this  chapter  so  far  as  such  provisions  are  applicable. 

583.  When  a  party  entitled  to  any  benefit  (by  way  of  Execution 
restitution  or  otherwise)  under  a  decree  passed  in  an  appeal  A^'^ulte^ 
under  this  chapter  desires  to  obtain  execution  of  the  same,  he  Court, 
shall   apply  to  the  Coui-t  which  passed  the  decree  ag-ainst 
which  the  appeal  was  preferred;  and  such  Court  shall  proceed 
to  execute  the  decree  passed   in   appeal^,  according  to  the 
rules  hereinbefore  prescribed  for  the  execution  of  decrees  in 
suits  ^. 


CHAPTER  XLII. 

OF   APPEALS    FROM   APPELLATE    DECREES. 

584.  Unless  when  otherwise  provided  by  this  Code  or  by  Second  ap- 
any  other  law,  from   all  decrees  ^   passed  in  appeal  by  any  High 
Court  subordinate  to  a  High  Court,  an  appeal  shall  lie  to  the  Court. 
High  Court  on  any  of  the  following  grounds  (namely) — 

(a)  the  decision  being  contrary  to  some  specified  law*  or^^roundsof 

\     •      -^i.    f  -P 1      5  «^°°^ 

usage  havmg  the  lorce  01  law  ^ ;  appeal. 

(b)  the  decision  having  failed  to  determine  some  material 
issue  of  law  or  usage  having  the  force  of  law ; 

(f)  a  substantial  error  or  defect  in  the  procedure''  as  pre- 
scribed by  this  Code  or  any  other  law,  which  may  possibly' 

respondent,  ibid.    There  is  no  power  to  pay  such  reasonable  assessment  as 

to  add  a  co-appellaut,  10  Bom.  227.  might  be  demanded  of  him. 

'  14  Moo.  I.  A.  489,  490.  *  Where,  therefore,  a  lower  appel- 

"  7  All.  170  and  197  :  8  All.  545  :  9  late  Court  has  drawn  strained  or  un- 

Mad.  506.  reasonable  conclusions  from  the  evi- 

'  not  from  ihe  judgments,  or  any  dence,orhas  discredited  or  disbelieved 

part  thereof,  6  Cal.  208,  323.  witnesses  or  documentary  proof  upon 

*  i.  e.  the  statute  law,   7  All.  653.  capricious  or  unsustainable  grounds. 

Deciding  an  issue  wholly  upon  that  or  has  perversely  interpreted  or  shut 

which  is  not  evidence  is  erroneous  in  its  eyes  to  proved  facts,  or  has  stated 

point  of  law,  Sev.  163.  no  intelligible  reasons  for  arriving  at 

'  i.e.  the  common  or  customary  law  its  findings  of  facts,  the  High  Court 

of  the  country  or  community,  7  All.  may  take  notice  of  all  such  matters  in 

653.     For  instance,  a   usage   which  second  appeal,  7  All.  655 ;  and  see  9 

prevented  the  Government  or  superior  Cal.  309:  xo  Cal.  933. 

landholder  from  ejecting  an  ordinary  '  The   insertion   of  '  possibly '  was 

tenant  so  long  as  the  latterwas  willing  suggested  by  21  Suth.  Civ.  R.  57. 


688 


THE    CODE    OP    CIVIL   PEOCEDURE. 


Second 
appeal  on 
no  other 
grounds. 

No  second 
appeal  in 
certain 
suits. 


Provisions 
as  to 

second  ap- 
peal. 


have  produced  error  or  defect  in  the  decision  of  the  case  upon 
the  merits^. 

585.  No  second  appeal  shall  lie  except  on  the  grounds 
mentioned  in  section  584. 

586.  No  second  appeal  shall  lie  in  any  suit  of  the  nature 
cognisable  in  Courts  of  Small  Causes,  when  the  amount  or 
value  of  the  subject-matter  of  the  original  suit  does  not 
exceed  five  hundred  rupees  2. 

587.  The  provisions  contained  in  chapter  XLI  shall  apply, 
as  far  as  may  be^,  to  appeals  under  this  chapter*,  and  to  the 
execution  of  decrees  passed  in  such  appeals^. 


CHAPTEK  XLTII. 


OF   APPEALS    FROM    ORDERS. 

Orders  ap-       588-  An  appeal  shall  lie  from  the  following  orders  imder 
pealable.     |^|^jg  Code,  and  from  no  other  such  orders  : — 

(i)  orders  under  section  20,  staying  proceedings  in  a  suit; 

(2)  orders  under  section  32,  striking  out  or  adding  the 
name  of  any  person  as  plaintiff  or  defendant  ^ ;  , 

(3)  orders  under  section  36  or  section  66,  directing  that  a< 
party  shall  appear  in  person ; 


*  6  Cal.  206 :   12  Cal.  199. 

"  9  Bom.  259 :  2  CiJ.  474  (but  see 
2  Bom.  H.  C.  4) :  7  Bom.  loo.  This 
does  not  take  away  the  right  of  appeal 
given  by  sees.  588,  589  from  an  order 
of  remand  contemplated  by  sec.  562, 
7  Bom.  292 ;  and  see  8  Bom.  260. 
Section  586  applies  only  to  appeals 
from  appellate  decrees,  3  All.  18.  No 
appeal  lies  to  Her  Majesty  in  Council 
from  any  decree  which,  under  sec. 
586,  is  final ;  see  infra,  sec.  597. 

^  i.  e.  as  far  as  is  consistent  with 
the  principles  on  which  appeals  from 
appellate  decrees  are  admitted  and 
determined,  7  Mad.  52,  which  prin- 
ciples confine  the  adjudication  to 
matters  in  which  a  question  of  law  is 
involved,  ibid.  54. 

*  This  restriction  does  not  apply  to 
appeals  from  one  of  the  Judges  of  the 


High  Court  to  the  full  Court,  L.  R.,  la 
Ind.  App.  17:9  Cal.  494  (S.  C).  i 
For  the  form  of  the  register  of  ap-' 
peals  from  appellate  decrees,  se© 
sched.  IV,  no.  177.  ! 

*  But  see  9  All.  147  (overruling  7< 
All.  765  and  8  All.  172)  as  to  tha 
non-applicability  of  sees.  565  and  566( 
to  second  appeals.  j 

The  provisions  of  sec.  54:,  ex-^ 
tended  to  second  appeals  by  sec.  587^ 
do  not  require  that  any  documents 
should  be  presented  with  the  appeal 
other  than  a  copy  of  the  decree  ap| 
pealed  against  and  the  judgment  oi^ 
which  it  is  founded.  A  copy  of  th« 
decree  of  the  Court  of  first  instance  ii 
not  required,  4  Mad.  419. 

*  But  orders  under  sec.  32  refusing 
to  make  certain  persons  defendants 
are  not  appealable,  2  All.  904. 
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(4)  orders  under  section  44,  adding  a  cause  of  action ; 

(5)  orders  under  section  47,  excluding  a  cause  of  action ; 

(6)  orders  returning  plaints  for  amendment  or  to  be  pre- 
sented to  the  proper  Court  - ; 

(7)  orders  under  section  iii,  setting-off,  or  refusing  to  set- 
off, one  debt  against  another  ; 

(8)  orders  rejecting  applications  under  section  103  (in  cases 
open  to  appeal)  for  an  order  to  set  aside  the  dismissal  of  a 
suit; 

(9)  orders  rejecting  applications  under  section  108,  for^  an 
wrder  to  set  aside  a  decree  ex  parte  -, 

(10)  orders  imder  sections  113,  120  and  177; 

(11)  orders  under  section  116  or  section  245,  rejecting,  or 
returning  for  amendment,  written  statements  or  applications 
for  execution  of  decrees ; 

(12)  orders  under  sections  143  and  145,  directing  anything 
to  be  impounded ; 

(13)  orders  under  section  162,  for  the  attachment  and  sale 
of  moveable  property; 

(14}  orders  under  section  168  for  attachment  of  property, 
and  orders  under  section  170  for  the  sale  of  attached  property; 

(15)  orders  under  section  261,  as  to  objections  to  draft- 
conveyances  or  draft-endorsements ; 

(16)  orders  under  section  294,  the  first  paragraph  of  section 
312^  or  section  313,  for  confirming,  or  setting  aside,  or  re- 
fusing to  set  aside,  a  sale  of  immoveable  property ; 

(17)  oiders  in  insolvency-matters*,  under  section  351, 
section  352,  section  353  or  section  357  ^; 

(18)  orders  under  section  366,  paragraph  two,  section  367 
or  section  368 ; 

(19)  orders  rejecting  applications  under  section  370  for 
dismissal  of  a  suit ; 

'  3  All.  456.  Court  under  the  aectiona  apecifled,  4 

'  For  'for'  the  official    edition  of  Cal.  888,  890. 

the  Code    has   here   by   a   misprint,  *  6  Cal.  16S  (refusal  to  grant  an 

'  or.'  application  to  be  made  an  insolvent), 

'  7  All.  2.;4.  dissenting   from   5    Cal.    719.      Ths 

*  This  wide  expression  is  used  in  orders  specified  in  clauses  (15),  (16), 

order  to  include  any  question  arising  and  (17)  are  appealable  to  the  High 

out  of  the  functions  entrusted  to  the  Court,  sec.  589. 
VOL.  II.                                              Y    V 
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(20)  orders  under  section  371,  refusing  to  set  aside  th< 
abatement  or  dismissal  of  a  suit ; 

(31)  orders  disallowing  objections  under  section  37a  ; 

(32)  orders  imder  section  454,  section  455  or  section  458 
directing  a  next  friend  or  guardian  for  the  suit  to  pay  costs ; 

(33)  orders  in  interpleader-suits  under  section  473,  claus^ 
(a),  (b)  or  (d),  section  475  or  section  476  ;  j 

(34)  orders  imder  section  479,  section  480^  section  485J 
section  492,  section  493,  section  496,  section  497,  section  502 
or  section  503^; 

(35)  orders  under  section  514,  superseding  an  arbitration; 

(36)  orders  under  section  518,  modifying  an  award; 

(37)  orders  of  refusal  under  section  558  to  re-admit,  oj- 
under  section  560  to  re-hear,  an  appeal ;  j 

(38)  orders  under  section  562,  remanding  a  case^  ;  j 
(29)  orders  rmder  any  of  the  provisions  of  this  Code^,  im» 

posing  fines*,  or  for  the  arrest  or  imprisonment  of  any 
person,  except  when  such  imprisonment  is  in  execution  of  a 
decree  ^. 

The  orders  passed  in  appeals  under  this  section  shall  be 
final  ^. 

What  589.  An  appeal  from  any  order  specified  in  section  588. 

W^  *°    clauses  (15),  (16)  and  (17),  shall  lie  to  the  High  Court. 

pealB.  When  an  appeal  from  any  other  order  is  allowed  by  this 

chapter,  it  shall  lie  to  the  Court  to  which  an  apj)eal  would 
lie  from  the  decree  in  the  suit  in  relation  to  which  such  order 
was  made,  or,  when  such  order  is  passed,  by  a  Court  (not 
being  a  High  Court)  in  the  exercise  of  appellate  jurisdictioiij 
then  to  the  High  .Court ''. 

*  An  order  rejecting  an  application      will  lie  from  a  High  Court's  order  of 
to  appoint  a  receiver  is   appealable      committal  for  contempt,  7  Bom.  5. 
under  this  clause,  10  Mad.  179,  over-  *  5  Cal.  311. 

ruling  6  Mad.  355.  *  Where  an  order  specified  In  thin 

*  3  All.  18.  The  functions  of  the  clause  is  made  by  a  Court  of  Small 
HighCourt  in  appeals  under  this  clause  Causes  an  appeal  therefrom  shalllie 
are  limited  to  disposing  of  such  points  to  the  District  Court,  Act  IX  of  1887, 
as  properly  fall  within  the  scope  of  sec.  sec.  24. 

562,  7  All.  139:   8  Cal.  674.  »  3   All.  554:    9  Mad.  447.    Tie 

^  See  sec.  651  infra,  and  5  All.  318,  orders  specified  in  this  section  are  ex- 

Clause  (29)  does  not  apply  to  attach-  eluded  from  the  definition  of '  decree, 

ments  for  contempt ;  but  under  clause  supra,  sec.  2. 

(15)  of  the  Letters  Patent  an  appeal  '  10  Cal.  524. 


I 
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590.  The  procedure  prescribed  in  chapter  XLI  shall,  so  Procedure 

far  as  may  be,  apply  to  appeals  from  orders  under  this  Code,  JP  *PP«*^' 
or  under  any  special  or  local  law  in  which  a  different  proce-  orders, 
dure  is  not  provided  ^. 

591.  Except  as  provided  in  this  chapter,  no  appeal  shall  lie  No  other 

from  any  order  passed  by  any  Court  in  the  exercise  of  its  {^ 

original  or  appellate  jurisdiction  ^ ;  but  if  any  decree  be  ap-  orders ; 

pealed  ag-ainst,  any  error,  defect  or  irregularity  in  any  such  therein 

order,  affecting  the  decision  of  the  case,  may  be  set  forth  as  a  ?^^  "** 

ground  of  objection  in  the  memorandum  of  appeal.  memoran- 

dum of 

appeal 
against 

CHAPTER  XLIV.  *^'''''- 

OF    PAUPER    APPEALS. 

592.  Any  person  entitled  under  this  Code  or  any  other  Who  may 
law  to  prefer  an  appeal,  who  is  unable  to  pay  the  fee  required  pa^er*'* 
for  the  petition  of  appeal,  may,  on  presenting  an  application  ^ 
accompanied  by  a  memorandum  of  appeal,  be  allowed  to  ap- 
peal as  a  pauper,  subject  to  the  rules  contained  in  cliapters 
XXVI,  XLI,  XLII  and  XLIII,  in  so  far  as  those  rules  are 
applicable : 

Provided  that  the  Court  shall  reject  the  application,  unless,  Procedure 
upon  a  perusal    thereof   and  of  the   judgment   and   decree  t^n  for*^- 
against  which  the  appeal  is  made,  it  sees  reason  to  think  that  mission  of 
the  decree  appealed  against  is  contrary  to  law  or  to  some 
usage  having  the  force  of  law,  or  is  otherwise  erroneous  or 
unjust*. 

693.  The  inquiry  into  the  pauperism  of  the  applicant  may  Inquiry 
be  made  either  by  the  Appellate  Court  or  by  the  Court  against  perism."* 

I  '  As  to  appeals  from  orders  under  8  Mad.  504,  and  it  must  be  made 
the  Insolvent  Act,  see  12  Cal.  630.  within  thirty  days  of  the  date  of  the 
,  *  i.  e.  ciinl  jurisdiction,  7  Bom.  12.  decree  appealed  against,  Act  XV  of 
the  section,  therefore,  does  not  apply  1877,  sched.  II,  art.  170.  It  need 
|o  orders  of  attachment  for  contempt  not  be  preceded  by  a  separate  appl!- 
jnade  by  a  High  Court.  In  such  case  cation  for  inquiry  into  the  appellant's 
In  appeal  lies  under  sec.  15  of  the  pauperism,  i  N.  W.  P.  246. 
Utters  Patent,  ibid.  *  No  appeal  lies  from  an  order  r«- 
'  *  This  must  be  presented  in  person  jecting  an  application  under  this  see- 
not  by  pleader),  unless  the  applicant  tion,  9  Mad.  447  :  4  All.  91. 
•  exempted   under   sec.  640  or  641. 

Yy  2 
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whose  decision  the  appeal  is  made  under  the  orders  of  tho 
Appellate  Court : 
Proviso.  Provided  that,  if  the  applicant  was  allowed  to  sue  or  appeal 

as  a  pauper  in  the  Court  against  whose  decree  the  appeal  13 
made,  no  further  inquiry  in  respect  of  his  pauperism  shall  be 
necessary,  unless  the  Appellate  Court  sees  special  cause  ^i 
direct  such  inquiry. 


CHAPTER  XLV. 


OF  APPEALS  TO  THE  QUEEN  IN  COUNCIL. 


*  Decree ' 
defined. 


594.  In  this  chapter,  unless  there  be  something  repugnaat 
in  the  subject  or  context,  the  expression  '  decree '  includes 
also  judgment  and  order. 

Whenap-       595.  Subject  to  such  rules  as  may,  from  time  to  time,  le 
Q^een\n     ^lade  by  Her  Majesty  in  Council  regarding  appeals  from  the 
Council.      Courts  of  British  India,  and  to  the  provisions  hereinafter  cob- 
tained, 

an  appeal  shall  lie  to  Her  Majesty  in  CouncU — 
(fl)  from  any  final  decree^  passed  on  appeal  by  a  High  Coiut 
or  any  other  Court  of  final  appellate  jurisdiction ; 

(i)  from  any  final  decree^  passed  by  a  High  Court^  in  the 
exercise  of  original  civil  jurisdiction,  and 

(c)  from  any  decree,  when  the  case,  as  hereinafter  provided, 
is  certified  to  be  a  fit  one  for  appeal  to  Her  Majesty  in 
Council  ^. 

Value  of         596.  In  each"  of  the  cases  mentioned  in  clauses  (a)  and  {'') 

subject-  i>         .• 

matter.         of  SCCtlOU  595, 


'  3  All.  633  :  4  All.  238 :  6  Bom. 
260.  When  a  decree  does  not  adjourn 
the  consideration  of  the  case,  it  is 
said  to  be  '  final.'  Such  is  said  to  be 
a  decree  in  a  suit  for  foreclosure  or 
redemption  although  accounts  are 
directed  to  be  taken  and  a  further 
order  is  required  (Act  IV  of  1882, 
sec.  86)  to  complete  the  decree,  see 
8  Bom.  551. 


^  This  includes  the  Recorder  uf 
Rangoon,  sec.  61 4. 

'  Where  a  suit  miscarried  owing 
to  the  manner  in  which  the  issue  »  as 
framed  by  the  Judge,  the  cosU  of 
appeal  to  Her  Majesty  in  Council  were 
directed  to  be  costs  in  the  cause,  12 
Moore,  I.  A.  289.  More  as  to  cojts, 
bid.  343. 
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the  amount  or  value  ^  of  the  subject-matter  of  the  suit  in  the 
Court  of  first  instance  must  be  ten  thousand  rupees  or  up- 
wards, and  the  amount  or  value  of  the  matter  in  dispute  on 
appeal  to  Her  Majesty  in  Coimcil  must  be  the  same  sum  or 
iq)wards  ^. 

or  the  decree  "must  involve,  directly  or  indirectly,  some 
claim  or  question  to,  or  respecting,  property  of  like  amount  or 
value, 

and  where  the  decree  appealed  from  aflfirms  the  decision  of 
the  Court  immediately  below  the  Court  passing  such  decree, 
the  appeal  must  involve  some  substantial  question  of  law  '. 

597.  Notwithstanding  anything  contained  in  section  595,   Bar  of 
no  appeal  shall  lie  to  Her  Majesty  in  Council  from  the  ^ppeaig. 

judgment  of  one  Judge  of  a  High  Court  established  under 
the  twenty-fourth  and  twenty-fifth  of  Victoria,  chapter  104, 
or  of  one  Judge  of  a  Division  Court,  or  of  two  or  more  Judges 
of  such  High  Court,  or  of  a  Division  Court  constituted  by 
two  or  more  Judges  of  such  High  Court,  wherever  such 
Judges  are  equally  divided  in  opinion,  and  do  not  amount  in 
number  to  a  majority  of  the  whole  of  the  Judges  of  the  High 
Court  at  the  time  being  * ; 

and  no  appeal  shall  lie  to  Her  Majesty  in  Council  from  any 
decree  which,  under  section  586,  is  final. 

598.  Whoever  desires  to  appeal  under  this  chapter  to  Her  Applica- 
Majesty  in  Council  must  apply  by  petition  ^  to  the  Court  whose  1^^^^  ^^ 
decree  is  complained  of.  &i)i>eal. 

'  i.e.  the  selling  or  market  value,  7  stamp  on  the  plaint  is  not  conclusive 

Moore,  P.  A.  428  :  8  ibid.  193 ;  and  of  the  value  of  the  subject-matter  of 

Me  L.  R.,  I  I.  A.  317.  the  suit,  see  7  Moo.  I.  A.  428. 

'  8  Cal.  210.     Where  the  amount  '  That  this  provision  is  not  ultra 

w  value  is  less  than  rs.   10,000  the  vires   of    the   Indian   legislature    lut 

Judicial  Committee  will  not  enter-  curtailing  the  jurisdiction  given  to 

tain  an  application  for  special  leave  the    High    Courts    by    the    Letters 

to  appeal  to  Her  Majesty  in  Council  Patent,  1865,  cl.  39,  see  i  Cal.  431. 
unless  the  petitioner  has  applied  to  *  In  such  case  an  appeal  should  be 

the  High  Court  for  such  leave  and  had  in  the  first  instance  to  a  Division 

been   refused,    13    Moo.    I.  A.   433.  Bench  of  the  High  Court  before  an 

As  to  estimating  the  value  of  the  appeal    can     be    preferred    to    Her 

subject-matter,  see  8  Moo.  I.  A.  165  ;  Majesty  in  Council,  10  Cal.  814,  817. 
that  interest  may  be  added  to  the  *  within  six  months  from  the  date 

principal   in   order  to   make  up  the  of  the   decree  appealed  against,  nee 

ftmount,  see  ibid.  164;  and  that  the  sec.  599  (the  reenactment  of  which  in 
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Time  with- 
in which 
application 
must  be 
made. 


Certificate 
as  to  value 
or  fitness. 


Effect  of 
refusing 
certificate. 


Security 
and  de- 
posit on 
grant  of 
certificate. 


599.  Such  application  must  ordinarily^  be  made  within  six 
months  from  the  date  of  such  decree^. 

But  if  that  period  expires  when  the  Court  is  closed,  the 
application  may  be  made  on  the  day  that  the  Court  re-opens. 

600.  Every  petition  under  section  598  must  state  the 
grounds  of  appeal,  and  pray  for  a  certificate,  either  that,  as 
regards  amount  or  value  and  nature,  the  case  fulfils  the 
requirements  of  section  596,  or  that  it  is  otherwise  a  fit  one 
for  appeal  to  Her  Majesty  in  Council. 

Upon  receipt  of  such  petition,  the  Court  may  direct  notice 
to  be  served  on  the  opposite  party  to  show  cause  why  the 
said  certificate  should  not  be  granted. 

601.  If  such  certificate  be  refused,  the  petition  shall  be 
dismissed  : 

Provided  that,  if  the  decree  complained  of  be  a  final  decree 
passed  by  a  Court  other  than  a  High  Court,  the  order  refusing 
the  certificate  shall  be  appealable,  within  thirty  days  from  the 
date  of  the  order,  to  the  High  Court  to  which  the  former 
Court  is  subordinate  ^. 

602.  If  the  certificate  be  granted,  the  applicant  shall, 
within  six  months  from  the  date  of  the  decree  complained 
of,  or  within  six  weeks  from  the  grant  of  the  certificate, 
whichever  is  the  later  date  *, 

(a)  give  security  for  the  costs  of  the  respondent,  and 

(b)  deposit  the  amount  required  to  defray  the  expense  of 
translating,  transcribing,  indexing  and  transmitting  to  Her 
Majesty  in  Council  a  correct  copy  of  the  whole  record  of  the 
suit,  except 

(i)  formal  documents  directed  to  be  excluded  by  any 
order  of  Her  Majesty  in  Council  in  force  for  the  time 
being ; 

'  If  the  High  Court  dismisses  the 
appeal,  the  petitioner  may  still  apply 
to  Her  Majesty  in  Council  for  special 
leave  to  appeal.  As  to  the  petition 
in  such  case,  see  ii  Moo.  I.  A.  i. 

*  The  time  named  is  subject  to 
extension  at  the  sound  discretion  of 
the  Court,  L.  R.,  ii  Ind.  Ap.  7  (S.  C. 
lo  Cal.  557):  6  All.  250:  7  All.  93- 


1882  was  a  mistake),  and  Act  XV  of 
1877,  sched.  II,  no.  177:  6  All.  250. 
As  to  applications  to  appeal  infwmA 
paupervi  to  Her  Majesty  in  Council, 
see  4  Moo.  I.  A.  114 :  10  Moo.  P.  C. 
533:  SSuth.  Civ.  R.  48. 

1  10  Mad.  373. 

*  Act  I  of  1868,  sec.  3,  cl.  (2),  supra, 
vol.  I.  p.  489. 
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(2)  papers  which  the  parties  agree  to  exclude ; 

(3)  accounts,  or  portions  of  accounts,  which  the  officer 

empowered  by  the  Court  for  that  purpose  considers 
unnecessary,  and  which  the  parties  have  not  specifi- 
cally asked  to  be  included,  and 

(4)  such  other  documents  as  the  High  Court  may  direct 

to  be  excluded  : 

and  when  the  applicant  prefers  to  print  in  India  the  copy 

of  the  record,  except  as  aforesaid,  he  shall  also,  within  the 

time  mentioned  in  the  first  clause  of  this  section,  deposit  the 

amount  required  to  defray  the  expense  of  printing  such  copy*. 

603.  When  such  security  has  been  completed  and  deposit  Admission 
made  to  the  satisfaction  of  the  Court,  the  Court  may  and^pro- 

(a)  declare  the  appeal  admitted,  and  cedure 

(d)  give  notice  thereof  to  the  respondent,  and  shall  then 
(c)  transmit  to  Her  Majesty  in  Council,  under  the  seal  of 
the  Court,  a  correct  copy  of  the  said  record,  except  as  afore- 
said, and 

{d)  give  to  either  party  one  or  more  authenticated  copies  of 
any  of  the  papers  in  the  suit  on  his  applying  therefor  and  paying 
the  reasonable  expenses  incurred  in  preparing  them. 

604.  At  any  time  before  the  admission  of  the  appeal,  the  Revocation 
Court  may,  upon  cause  shown,  revoke  the  acceptance  of  any  "n^o/' 
such  security,  and  make  further  directions  thereon.  security. 

605.  If  at  any  time  after  the  admission  of  the  appeal,  but  Power  to 
before  the  transmission  of  the  copy  of  the  record,  except  as  further 
aforesaid,  to  Her  Majesty  in  Council,  such  security  appears  security  or 
inadequate, 

or  further  payment  is  required  for  the  purpose  of  trans- 
lating, transcribing,  printing,  indexing  or  transmitting  the 
copy  of  the  record,  except  as  aforesaid, 

the  Court  may  order  the  appellant  to  furnish,  within  a  time 
to  be  fixed  by  the  Court,  other  and  sufficient  security,  or  to 
make,  within  like  time,  the  required  payment. 

606.  If  the  appellant  fail  to  comply  with  such  order,  the  Effect  of 
proceedings  shall  be  stayed,  comply  *° 

'  No  appeal  lies  from  an  order  mentioned  in  sees.  6oo-6oa,  34  Suth. 
granting  or  refusing  the   certificate      Civ.  R.  148:  ^5  ibid.  529:  7  Cal.  339. 
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Refund  of 
balance  of 
deposit. 


Powers  of 
Court 
pending 
appeal. 


Increase  of 
security 
found  in- 
adequate. 


and  the  appeal  shall  not  proceed  without  an  order  in  thii 
behalf  of  Her  Majesty  in  Council, 

and  in  the  meantime  execution  of  the  decree  appealec 
against  shall  not  be  stayed, 

607.  When  the  copy  of  the  record,  except  as  aforesaid,  had 
been  transmitted  to  Her  Majesty  in  Council,  the  appellanli 
may  obtain  a  refund  of  the  balance,  if  any,  of  the  amouni 
which  he  has  deposited  under  section  602. 

608.  Notwithstanding"  the  admission  of  any  appeal  undei' 
this  chapter,  the  decree  appealed  against  shall  be  uncondition- 
ally enforced,  unless  the  Court  admitting  the  appeal  otherwisi! 
directs. 

But  the  Court  may,  if  it  thinks  fit,  on  any  special  caua 
shown  by  any  party  interested  in  the  suit,  or  otherwise  appearl 
ing  to  the  Court, 

(a)  impound  any  immoveable  property  in  dispute  or  an; 
part  thereof,  or 

(i)  allow  the  decree  appealed  against  to  be  enforced,  takioj 
such  security  from  thei  respondent  as  the  Court  thinks  fit  fo! 
the   due  performance  of  any  order  which    Her   Majesty  m 
Council  may  make  on  the  appeal,  or 

(c)  stay  the  execution  of  the  decree  appealed  against^,  taking 
such  security'^  from  the  appellant  as  the  Court  thinks  fit  for 
the  due  performance  of  the  decree  appealed  against,  or  of 
any  order  which  Her  Majesty  in  Council  may  make  on  the 
appeal,  or 

(d)  place  any  party  seeking  the  assistance  of  the  Court, 
under  such  conditions,  or  give  such  other  direction  respecting 
the  subject-matter  of  the  appeal,  as  it  thinks  fit^. 

609.  If,  at  any  time  during  the  pendency  of  the  appeal, 
the  security  so  furnished  by  either  party  appears  inadequate^ 
the  Court  may,  on  the  application  of  the  other  party,  require 
further  security. 


'  As  to  the  cessation  of  a  rule  stay- 
ing execution  when  the  judgment  of 
the  Judicial  Committee  is  known  in 
India,  see  19  Suth.  Civ.  R.  186. 

*  As  to  the  amount  of  the  security, 
fee   14  Suth.  Civ.  R.  361  :    as  to  en- 


forcing it,  2  All.  604. 

3  The  object  of  this  section  is  tc 
maintain,  if  it  is  expedient  to  do  so, 
the  slatus  quo  between  the  parti* 
pending  the  appeal  to  Her  Majest} 
in  Council,  see  14  Cal.  J93. 
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In  default  of  such  further  security  being  furnished  as  re- 
quired by  the  Court,  if  the  original  security  was  furnished  by 
the  appellant,  the  Court  may,  on  the  application  of  the  re- 
spondent, issue  execution  of  the  decree  appealed  against  as  if 
the  appellant  had  furnished  no  such  security. 

And  if  the  original  security  was  furnished  by  the  re- 
spondent, the  Court  shall,  so  far  as  may  be  practicable,  stay 
all  further  execution  of  the  decree,  and  restore  the  parties  to 
the  position  in  which  they  respectively  were  when  the  security 
which  appears  inadequate  was  furnished,  or  give  such  direction 
respecting  the  subject-matter  of  the  appeal  as  it  thinks  fit. 

610.  Whoever  desires  to  enforce  or  to  obtain  execution  of  Procedure 
any  order  of  Her  Majesty  in  Council  shall  apply  ^  by  petition,  orders  of 
accompanied  by  a  certified  copy  ^  of  the  decree  or  order  made  Queen  »n 
in  appeal  and  sought  to  be  enforced  or  executed,  to  the  Court 
from  which  the  appeal  to  Her  Majesty  was  preferred. 

Such  Court  shall  transmit  the  order  of  Her  Majesty  to  the 
Court  which  made  the  first  decree  appealed  from,  or  to  such 
other  Court  as  Her  Majesty  by  her  said  order  may  direct,  and 
shall  (upon  the  application  of  either  party)  give  such  directions 
as  may  be  required  for  the  enforcement  or  execution  of  the 
same  3;  and  the  Court  to  which  the  said  order  is  so  transmitted 
shall  enforce  or  execute  it  accordingly,  in  the  manner  and 
according  to  the  rules  applicable  to  the  execution  of  its 
original  decrees  *. 

When  any  moneys  expressed  to  be  payable  in  British  currency 

^within   twelve   years   from    the  as  to  extend  the  provisions  of  sec.  253 

time  when  the  present  right  to  enforce  to  a  case  not  expressly  provided  for 

the  order  arisen,  Act    XV  of   1877,  by  the  legislature,  i  a    Cal.    405-406, 

(ched.  II,  art.  180:  8  Cal.  218.  dissenting  from  2  All.  604.     Where 

'  5   Cal.    329.     This  provision   is  A  sued  for  possession  of  lands  and 

directory  only,  and  intended  to  insure  mesne   profits,  and   by  an   order   in 

that  proper  information  on  the  sub-  Council  made  on  appeal  the  suit  was 

ject  of  any  order  in  Council  shall  be  remitted  to  India,  and  it  was  ordere<l 

supplied  to  the  Courts  in  India.  L.  R.,  that  the  Court  below  should  direct 

10  Ind.  App.  4  :  9  Cal.  482  i^S.  C).  possession  to  be  given  to  A,  tliis  order 

'  Exercise  of  judicial  discretion  in  carries  by  its  own  force  the  right  to 

giving  such  directions   may  amount  the  mesne  profits,  13  Moo.  I.  A.  490. 

to  a  judgment  under  sec.   15  of  the  As  to  the  effect  of  an  order  in  Council 

(.'barter  of  1865,  so  that  an  appeal  carrying  by  its  own  force  interest,  Bee 

will  lie,  ibid.,  but  see  6  Cal.  594.  7  Moore,  P.  C.  (N.  S.">  314. 

'  Sec.  610  cannot  be  construed  so 
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are  payable  in  Tndia  under  such  order,  the  amount  so  pay- 
able shall  be  estimated  according  to  the  rate  of  exchange 
for  the  time  being  ^  fixed  by  the  Secretary  of  State  for  India  in 
Council^  with  the  concurrence  of  the  Lords  Commissioners  of 
Her  Majesty^s  Treasury,  for  the  adjustment  of  financial  trans- 
actions between  the  Imperial  and  the  Indian  Governments. 

Appeal  611.  The  orders  made  by  the  Court  which  enforces  or  ex- 

order  re-     ecutes  the  order  of  Her  Majesty  in  Council,  relating  to  such 

lating  to     enforcement   or   execution,  shall  be  appealable  in  the   same 
execution.  ii- 

manner  and  subject  to  the  same  rules  as  the  orders  of  such 

Court  relating  to  the  enforcement  or  execution  of  its  own 

decrees. 

Power  to         612.  The  High  Court*  may,  from  time  to  time,  make  rules 
■  consistent  with  this  Act  to  regulate — 

(a)  the  service  of  notices  under  section  600  ; 

(i)  the  grant  or  refusal  of  certificates,  under  sections  601 
and  602,  by  Courts  of  final  appellate  jurisdiction  subordinate 
to  the  High  Court ; 

{c)  the  amount  and  nature  of  the  security  required  under 
sections  602,  605  and  609 ; 

(</)  the  testing  of  such  security; 

(e)  the  estimate  of  the  cost  of  transcribing  the  record  ; 

(/)  the  preparation,  examination  and  certifying  of  such 
transcript ; 

(ff)  the  revision  and  authentication  of  translations ; 

(^)  the  preparation  of  indices  to  transcripts  of  records,  and 
of  lists  of  the  papers  not  included  therein ; 

[i)  the  recovery  of  costs  incurred  in  British  India  in  con- 
nection with  appeals  to  Her  Majesty  in  Council, 

and  all  other  matters  connected  with  the  enforcement  of  this 

chapter. 

Publica-  All  such  rules  shall  be  published  in  the  local  oflBcial  Gazette, 

rules.  ^°^  shall  thereupon  have  the  force  of  law  in  the  High  Court 

and  the    Courts   of    final   appellate   jurisdiction  subordinate 

thereto  ^. 

*  i.  e.  for  the  financial  year  in  the  '  See  N.  W.  P.  and  Oudh  Gazette, 

course  of  which  the  moneys  are  to  be  14    Dec.    1878,   p.    1937:    Judicial 

paid.  Circular  of  the  Panj^b  Chief  Court, 

'  See  sec.  614  infra.  No.    iii  :     Oudh   Gazette,   30  Aug. 


I 


CHAP.  XLV.  APPEALS  TO  THE  QUEEN  IN  COUNCIL.  699 

613.  AH  rules  heretofore  made  and  published  by  any  High  Legalisa- 
Court  relating  to  appeal  to  Her  Majesty  in  Council  and  in  eldatine 
force  immediately  before  the  passing  of  this  Act  shall,  so  far  roles, 
as  they  are  consistent  with  this  Act^  be  deemed  to  have  been 

made  and  published  hereunder. 

614.  In  sections  595  and  612,  the  expression  *  High  Court'  Recorder 
shall  be  deemed  to  include  also  the  Recorder  of  Rangoon,  but  °^ 
not  so  as  to  empower  him  to  make  rules  binding  on  Courts 

other  than  his  own  Court. 

615.  The  rules  and  restrictions  referred  to  in  Bengal  Regu-  Constmc- 
lation  III  of  1828,  section  IV,  clause ^i!^^,  shall  be  deemed  to  Ben^Rgg. 
be  the  rules  and  restrictions  applicable  to  appeals  under  this  m  of 
Code  from  the  decisions  of  the  High  Court  of  Judicature  at  ^^  uj.'  5. 
Fort  William  in  Bengal. 

616.  Nothing  herein  contained  shall  be  understood —  Saving  of 
(a)  to  bar  the  full  and  unqualified  exercise  of  Her  Majesty's  jesty's 

pleasure  in  receiving  or  rejecting  appeals  to  Her  Majesty  in  pleasure, 
Council,  or  otherwise  howsoever,  or 

((/)  to  interfere  with  any  rules  made  by  the  Judicial  Cora-  and  of 
mittee  of  the  Privy  Council,  and  for  the  time  being  in  force,  ^n^ucwf 
for  the  presentation  of  appeals  to  Her  Majesty  in  Council,  or  business 
their  conduct  before  the  said  Judicial  Committee.  Judicial 

And  nothing  in  this  chapter  applies  to  any  matter  of  criminal  ^  ^1^1' 
or  admiralty  or  vice-admiralty  jurisdiction  2,  or  to  appeals  from 
orders  and  decrees  of  Prize  Courts  ^ 

'8731  Part  I.  p.  33.     As  to  appeals  Judicial  Committee,  174,  and  Appx. 

from  Ajiner  and  Merw^a,  Gazette  of  1 19  :  3  &  4  Wm.  IV,  c.  41  :  6  &  7  Vic. 

India,  34  June  1882,  Part  II.  p.  498.  c.  38  :  26  &  37  Vic.  c.  24,  sees.  33,  33, 

'  Supra,  p.   306,  note  2,  and  Ad-  and  30  &  31  Vic.  c.  45,  sec.  iS. 
denda.  »  See   ibid.   173,  185,  and  3  &  4 

'  For  the  rules  as  to  appeals  to  the  Will.  IV,  c.  41,  sees.  3,  3,  31.    As  to 

Queen  from  Vice- Admiralty  courts,  the  procedure  in  Prize  causes,  see  37 

see  W.  Macpherson's  Practice  of  the  &  38  Vic.  c.  35. 
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PART    VII. 


CHAPTER   XLVI. 

OF    EEFEREXCE   TO    AND    REVISION    BY   THE    HIGH    COURT. 

Reference  617.  If  before  or  on  the  hearing  of  a  suit  or  an  appeal  in 
to  High  which  the  decree  is  finaP,  or  if  in  the  execution  of  any  such 
Court.  decree,  any  question  of  law  or  usage  having  the  force  of  lawj 
or  the  construction  of  a  document,  which  construction  may 
affect  the  merits,  arises,  on  which  the  Court  trying  the  suit  oij 
appeal,  or  executing  the  decree,  entertains  reasonable  doubt,' 
the  Court  may,  either  of  its  own  motion  or  on  the  application 
of  any  of  the  parties,  draw  up  a  statement  of  the  facts  of  th^ 
ease  and  the  point  on  which  doubt  is  entertained,  and  refe* 
such  statement  with  its  own  opinion  on  the  point  for  thd 
decision  of  the  High  Court. 

Court  may       618.  The  Court  may  either  stay  the  proceedings  or  proc 

contingenT  ^  ^^®  ^^^®  notwithstanding  such  reference,  and  may  pass  a, 

^pon  decree  or   order  contingent  upon   the  opinion  of  the  HigM 

of  High       Court  on  the  point  referred ;  I 

Court.  ]tj^^  jjQ  execution  shall  be  issued,  property  sold,  or  perso^ 

imprisoned  in  any  case  in  which  such  reference  is  made  untu 

the  receipt  of  a  copy  of  the  judgment  of  the  High  Court  upoa 

such  reference. 


J 


Judgment  619.  The  High  Couit  shall  hear  the  parties  to  the  case 
Couivto  which  the  reference  is  made,  in  person  or  by  their  respective 
be  trans-  pleaders,  and  shall  decide  the  point  so  referred,  and  shaU 
case  dis-  transmit  a  copy  of  its  judgment,  under  the  signature  of  th(^ 
posed  of  Registrar,  to  the  Court  by  which  the  reference  was  made ;  an^ 
ingly.  J , 

*  "Where  a  Munsif,  thinking  he  had  as  the  Munsif 'sorder  wasnota 'fina^ 

no  jurisdiction  to  hear  a  certain  suit,  decree,  nor  would  any  order  of  ttf 

made  an  order  returning  the  plaint  appellate  Court  passed  at  the  th 

for  presentation  to  the  proper  Court,  stage  of  the  suit,  disposing  of  t 

and   the   appellate   Court   (the   Dis-  plea    of    jurisdiction,   be    a    'fi 

trict  Judge)  referred  the  matter  to  decree,  7  All.  816.    See  also  11  Bob 

the    High    Court,    the    High   Court  57:  12  Boin.  30. 
refused   to   entertain    the    reference, 
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such  Court  shall,  on  the  receipt  thereof,  proceed  to  dispose  of 
the  case  in  conformity  with  the  decision  of  the  High  Court. 

620.  Costs,  if  any,  consequent  on  a  reference  for  the 
opinion  of  the  Hig-h  Court,  shall  be  costs  in  the  case. 

621.  When  a  case  is  referred  to  the  High  Court  under  this 
chapter,  the  High  Court  may  return  the  case  for  amendment, 
and  may  alter,  cancel  or  set  aside  any  decree  or  order  which 
the  Court  making  the  reference  has  passed  in  the  case  out 
of  which  the  reference  arose,  and  make  such  order  as  it 
thinks  fit. 


Coats  of  re- 
ference to 
High 
Court. 
Power  to 
alter  etc. 
decrees  of 
Court  mak- 
ing refer- 
ence. 


622.  The  High  Court  may  call  for  the  record  of  any  case^  Power  to 
in  which  no  appeal  lies  to  the  High  Court,  if  the  Court ^  co^d  of '^^ 
by  which  the  case  was  decided  appears  to  have  exercised  a  *'**®'  °"* 
jurisdiction  not  vested  in  it  by  law^,  or  to  have  failed  to  exer-  to  High 
cise  a  jurisdiction  so  vested"*,  or  to  have  acted  in  the  exercise  ^**^*- 
of  its  jurisdiction  illegally^  or  with  material  irregularity^; 


'  This  includes  an  interlocutory 
order,  14  Cal.  769,  and  all  adjudi- 
cations which  might  be  appealed  or 
revised  subject  to  the  rules  governing 
the  exercise  of  the  appellate  and 
revisional  jurisdictions  respectively, 
see  7  All.  661,  per  Mahmtid  J. 

»  3  N.  W.  P.  60  :  9  Bom.  97. 

'  9  Mad.  145  :  10  Mad.  68. 

*  II  Bom.  488,  following  9  Bom. 
432  :  9  Mad.  508. 

*  The  illegality  here  intended  has 
been  held  to  be  '  an  obviously  per- 
verse use  of  jurisdiction,  or  authority, 
which  could  not  be  justified  even  on 
the  premisses  assumed  or  found  by 
the  Judge,  or  else  some  palpable 
transgression  of  rule  in  the  collection 
of  the  premisses,  an  error,  in  either 
case,  not  admitting  of  reasonable 
question,'  7  Bom.  359.  But  in  8 
All.  112  two  learned  Judges  thought 
that  'illegally'  here  referred  to  the 
grounds  specified  in  clauses  (a)  and 
(6)  of  sec.  584.  Illustrations  are : 
admitting  an  application  after  the 
period  of  limitation  has  expired,  7 
^1^-  M5  ;  impi'operly  raising  an  issue, 
1 1  Bom.  435  :  making  without  juris- 
diction an  order  to  refund,  9   Mad. 


437  ;  erroneously  deciding  a  question 
of  valuation,  affecting  the  court  fee, 
10  Bom.  610. 

*  These  words  of  course  do  not 
apply  to  civil  cases  where  the  Court 
merely  decides  wrongly  a  case  which 
it  has  jurisdiction  to  decide,  11  Cal. 
6  (S.  C,  L.  E.,  II  I.  A.  337):  9 
Bom.  432  :  7  All.  336,  345  and  407, 
or  commits  an  irregularity  not  in- 
volving an  injustice,  9  Bom.  97.  A 
'material  irregularity'  has  been  held 
to  be  a  departure  from  a  rule  which 
has  prevented  an  investigation  being 
made  such  as  would  enable  a  right 
or  duty  to  be  established  in  the  wny 
contemplated  by  the  Code,  or  which 
has  given  effect,  or  refused  effect,  to 
particular  rights  in  ways  quite  differ- 
ent from  what  it  prescrit)e8,  7  Bom. 
358  ;  and  see  6  All.  125,  where  the 
lower  Court  improperly  refused  to 
amend  a  decree  which  was  at  vari- 
ance with  the  judgment.  In  3  All. 
205,  Straight  J.  held  tliat  'acted  Sco. 
illegally  or  with  material  irregu- 
larity' meant  '  decided  erroneoualy 
in  point  of  law,  or  irregularly  in  • 
material  particular  in  respect  of  pro- 
cedure.    The  word*  certaialy  iuolude 
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and  may  pass  such   order   in  the   case  as  the  High  Court 
thinks  fit  \ 


an  irr^nlarity  of  procedure  affecting 
the  merits,  13  Cal.  225. 

*  For  other  cases  in  which  the  High 
Court  acted  under  sec.  622,  see  8  Bom. 
553,  where  it  set  aside  an  award  made 
under  the  Land  Acquisition  Act  with 
the  aid  of  a  biassed  assessor;  and  2 
Mad.  264,  where  it  set  aside  an 
order  of  the  original  Court  confirming 
an  execution-sale  to  a  fraudulent 
partner. 

For  cases  where  the  High  Court 
declined  to  exercise  jurisdiction  under 
this  section,  see  5  Cal.  807 :  7  Cal. 
330  :  7  All.  914 :  8  All.  519 :  9  Mad. 
332  (a  case  on  Mad.  Act  VIII  of  1865, 
sec.  76) .  A  party  applying  under  sec. 
622  for  relief  must  show  that  he  has 
not  contributed  by  his  own  conduct  to 
his  being  placed  in  the  position  in 
which  he  finds  himself,  9  Mad.  452. 
As  to  the  effect  of  delay  in  applying 
under  this  section,  9  Mad.  452  :  4 
All.  154. 


This  section  is  inapplicable  to  inter 
locutory  proceedings,  4  All.  91  :  5  All 
293,  294,  or  to  the  exercise  of  th( 
discretionary  power  of  a  Court  ii 
granting  or  withholding  sanction  to  4 
criminal  prosecution,  3  All.  508,  01! 
a  suit  under  the  Religious  Endowj 
ments  Act,  XX  of  1863,  10  Mad.  984 
See  also  as  to  sec.  622,  9  All.  104I 
492  :  10  Mad.  52,  518.  I 

The  provisions  of  the  Suits  YaluM 
tion  Act,  sec.  12,  with  respect  to_ 
appellate  courts,  apply  to  courts  exert 
cising  revisional  jurisdiction  under 
sec.  622  of  the  Code,  Act  VII  of 
1887,  sec.  II,  cl.  (4).  ; 

As  to  the  modifications  in  the  Pan<j 
j;ib  of  sec.  622,  see  Act  XVIII  0^ 
1884,  sec.  70. 

As  to  the  seven  general  principle^ 
governing  the  High  Court  in  thd 
exercise  of  its  visitatorial  or  supew 
intending  powers,  see  7  Bom .  34 1 .        j 
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CHAPTEK  XLVII. 

OF    REVIEW   OF   JUDGMENT^. 

623.  Any  person  considering  himself  aggrieved — 

(a)  by  a  decree  or  order  from  which  an  appeal  is  hereby  AppHca- 
allowed,  but  from  which  no  appeal  has  been  preferred  ^ ;  *'*^°  ^"'' 

(b)  by  a  decree  or  order  from  which  no  appeal  is  hereby  judgment, 
allowed;  or 

(c)  by  a  judgment  on  a  reference  from  a  Court  of  Small 
Causes, 

and  who  from  the  discovery  of  new  and  important  matter 
or  evidence^  which,  after  the  exercise  of  due  diligence,  was  not 
within  his  knowledge*  or  could  not  be  produced  by  him  at  the 
time  when  the  decree  was  passed  or  order  made,  or  on  account 
of  some  mistake  or  error  apparent  on  the  face  of  the  record^,  or 
for  any  other  sufficient^  reason'^,  desires  to  obtain  a  review  of 
the  decree  passed  or  order  made  against  him, 

may  apply  ^  for  a  review  of  judgment  to  the  Court  which 

*  Tliis  (rather  than  a  suit)  is  the  is  no  such  reason,  6  All.  292.  A 
regular  course  of  procedure  to  set  review  cannot  be  allowed  merely  to 
aside  a  decree  passed  in  pursuance  of  enable  the  Court  to  reconsider  its 
a  compromise  out  of  court,  10  Cal.  judgment  upon  the  same  evidence, 
612.  As  to  the  diflFerence  between  a  2  All.  505.  While  the  discovery  of  a 
review  and  an  appeal,  see  7  Moo,  I.  fresh  authority  may  not  entitle  a 
A.  304.  party  to  a  review,  yet  when  a  judge 

*  By  such  person,  7  Suth.  Civ.  R.  is  satisfied  that  his  judgment  has 
166.  proceeded  upon  an  erroneous  view  of 

'  23  Suth.  Civ.  R.  323.  the  law,  this  section  allows  him  to 

*  9  Ben.  187-.  review  his  judgment,  7  Mad.  307. 

"  1 4  Cal.  627.  '  within  ninety  days  from  the  date 

*  i.e.  sufficient  to  the  Court  to  of  the  decree  or  order,  except  when  it 
which  application  for  review  is  naade,  is  made  by  a  Presidency  High  Court 
'J  All.  36.  or  by  the  Chief  Court  of  the  Panjiib 

'  The    words    '  sufficient    reason '  in  the  exercise  of  original  jurisdiction, 

should  be  liberally  construed,  so  as  In  such  case  the  period  of  limitation 

to  do  substantial  justice  between  the  is  twenty  days,   Act   XV   of   1877, 

parties,  11  Cal.  775.     But    the   fact  sched.  II,  arts.    162  and    1 73:   Act 

tluit  a  decision  of  a  Divisional  Bench  XVII  of  1877,  sec.  18. 
has  been  overruled  by  the  Full  Bench 
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passed  the  decree  or  made  the  order,  or  to  the  Court,  if  any, 
to  which  the  business  of  the  former  Court  has  been  trans- 
ferred^. 

A  party  who  is  not  appeahng  from  a  decree  may  apply  for 
a  review  of  judgment  notwithstanding  the  pendency  of  an 
appeal  by  some  other  party  2,  except  when  the  ground  of  such 
appeal  is  common  to  the  applicant  and  the  appellant,  or  when, 
being  a  respondent,  he  can  present  to  the  Appellate  Court  the 
ease  on  which  he  applies  for  the  review  ^. 

624.  Except  upon  the  ground  of  the  discovery  of  such  new 
and  important  matter  or  evidence  as  aforesaid,  or  of  some 
reviewmay  clerical  error  apparent  on  the  face  of  the  decree,  no  application 
for  a  review  of  judgment,  other  than  that  of  a  High  Court, 
shall  be  made  to*  any  Judge  other  than  the  Judge  who 
delivered  it^. 

Form  of  625.  The  rules  hereinbefore  contained  as  to  the  form  of 

twnsfor      making  appeals  shall  apply,  mutatis  mutandis,  to  applications 
review.         £qj.  review. 


To  whom 
applica- 
tions for 


Applica- 
tion when 
rejected. 

Applica- 
tion when 
granted. 


Proviso. 


626.  If  it  appears  to  the  Court  that  there  is  not  sufficient 
ground  for  a  review,  it  shall  reject  the  application. 

If  the  Court  be  of  opinion  that  the  application  for  the 
review  should  be  granted,  it  shall  grant  the  same,  and  the 
Judge  shall  record  with  his  own  hand  his  reasons  for  such 
opinion  ^ : 

Provided  that — 

(a)  no  such  application  shall  be  granted  without  previous 
notice  "^  to  the  opposite  party,  to  enable  him  to  appear  and  bt 


*  One  against  whcnn  an  ex  parte 
decree  has  been  made  may  apply 
under  this  section,  6  All.  65,  and 
see  9  All.  61. 

'  7  Bom.  287. 

'  The  object  is  to  prevent  the 
possibility  of  having  a  case  pending 
in  two  Courts  at  the  same  time,  e.  g. 
where  a  plaintiff  partially  succeeds 
and  the  defendant  appeals  and  the 
plaintifiF  applies  for  a  review  in  re- 
spect of  the  portion  disallowed. 

*  This  does  not  include  '  heard  and 
determined  by,'  10  Cal.  80,  dissenting 


from  4  All.  27S  ;  see  13  Cal.  231. 

*  Sec.  624  must  be  read  as  a  pro- 
viso to  sec.  623,  8  Mad.  568  :  so  wheE 
there  has  been  a  change  of  the  pre- 
siding judge,  no  application  can  be 
made  to  the  new  judge,  whether  of 
the  Court  which  passed  the  decree  or 
of  that  substituted  for  it,  except  or> 
the  grounds  stated. 

*  If  he  does  not  do  so  the  judgment 
is  not  without  jurisdiction,  but  th» 
case  should  be  remanded,  13  Sutlj 
Civ.  E.  439:  14  ibid.  237.  | 

'  See  form,  sched.  IV,  no.  178.     | 
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heard  in  support  of  the  decree^  a  review  of  which  is  applied 
for;  and 

{Ij)  no  such  application  shall  be  granted  on  the  ground* 
of  discovery  of  new  matter  or  evidence  which  the  applicant 
alleges  was  not  within  his  knowledge,  or  could  not  be  adduced 
by  him,  when  the  decree  or  order  was  passed,  without  strict 
proof  2  of  such  allegation  ^. 

627.  If  the  Judge  or  Judges,  or  any  one  of  the  Judges,  AppHca- 
who  passed  the  decree  or  order,  a  review  of  which  is  applied  re^ew' 
for,  continues  or  continue  attached  to  the  Court  at  the  time  '^^  Court 
when  the  application  for  a  review  is  presented,  and  is  not  of  two  or" 
or  are  not  precluded  by  absence  or  other  cause,  for  a  period  of  ""r® 
six  months  next  after  the  application,  from  considering  the 
decree  or  order  to  which  the  application  refers,  such  Judge  or 
Judges  or  any  of  them  shall  hear  the  application,  and  no 

other  Judge  or  Judges  of  the  Court  shall  hear  the  same. 

628.  If  the  application  for  a  review  be  heard  by  more  than  Applica- 
one  Judge  and  the  Court  be  equally  divided,  the  application  ^wted^" 
sliall  be  rejected. 

If  there  be  a  majority  the  decision  shall  be  according  to 
the  opinion  of  the  majority. 

629.  An  order  of  the  Court  for  rejecting  the  application  Order  of 
sliall  be  final ;  but  whenever  such  application  is  admitted,  the  g^^  ***° 
admission  may  be  objected  to  on  the  ground  that  it  was  Objectiom 

(«)  in  contravention  of  the  provisions  of  section  624, 
{h)  in  contravention  of  the  provisions  of  section  626,  or 
[c)  after  the  expiration  of   the  period  of   limitation  pre- 
scribed therefor  and  without  sufficient  cause. 

Such  objection  may  be  made  at  once  by  an  appeal  against 
the  order  granting  the  application,  or  may  be  taken  in  any 
appeal  against  the  final  decree  or  order  made  in  the  suit  *. 

Where  the  application  has  been  rejected  in  consequence 
of  the  failure  of  the  applicant  to  appear,  he  may '  apply  for 

'  The  words  'or  order'  seem  omitted  *  There  is  no  second  appeal  against 

per  ineuriain.  an  order  passed  on  appeal  under  sec. 

'  unless   the   other   side  does  not  629,  11  Cal.  296. 

object,  see  22  Suth.  Civ.  R.  300.  *  within     fifteen    days    from    the 

'  See  infra,  Act  VII  of  1888.  sec.  rejection,  Act  XV  of  1877,  sched.  II, 

h^-  art.  160. 

VOL.  II.                                            Z  Z 


to  admis- 
sion. 
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an  order  to  have  tlie  rejected  application  restored  to  the  file: 
and,  if  it  be  proved  to  the  satisfaction  of  the  Court  tha^ 
'he  was  prevented  by  any  sufficient  cause  from  appearing  whei 
such  application  was  called  on  for  hearing,  the  Court  may 
order  it  to  be  restored  to  the  file,  upon  such  terms  as  to  costs  or 
otherwise  as  it  thinks  fit,  and  shall  appoint  a  day  for  hearing 
the  same.  i 

No  order  shall  be  made  under  this  section  unless  the  applicant 
has  served  the  opposite  party  with  notice  in  writing  of  the 
latter  application.  i 

No  application  to  review  an  order  passed  on  review  or  on  ai 
application  for  a  review  shall  be  entertained. 

Registry  of  630.  When  an  application  for  a  review  is  granted,  a  notif 
granted,"^^  thereof  shall  be  made  in  the  register,  and  the  Court  may  at 
and  order   oncc  re-hear  the  case  or  make  such  order  in  regard  to  the  rei 

for  re-  ... 

hearing,      hearing  as  it  thinks  fit  ^. 


'  The  Court  has  discretionary  power  and  see  lo  Bom.  H.  C.  360.     As  ib 

either  to  re-hear  the  whole  case  or  any  reviews  for  clerical  errors,  see  6  Cai 

particular  point  that  it  thinks  fit,  g  22. 
Cftl.  a  10,  following  1 1  Moo.  1.  A.  499 ; 


CHAPTER  XLVIII.    RULES  RELATING  TO  HIGH  COURTS.   70; 

PART   IX. 


CHAPTER  XLVIII. 

SPECIAL  RLLI'.S  RELATING  TO  THE  CHARTEEED  HIGH  COURTS. 

631.  This  chapter  applies  only  to  High  Courts  which  are  Chapter  to 
or  may  hereafter  be  established  under  the  twenty-fourth  and  ^^^J  ""^^ 
twenty-fifth  of  Victoria,  chapter  104  [An  Act  for  esiaUishing  tered  High 
High  Courts  of  Judicature  in  IncUa)'^.  oxiTis. 

632.  Except  as  provided  in  this  chapter   the  provisions  Applica- 
of  this  Code  apply  to  such  High  Courts.  *!**"  °^ 

633.  The  High  Court  shall  take  evidence,  and  rpcord  Recording 
judgments  and  orders  in  such  manner  as  it  by  rule  from  time  J°**8™®°''- 
to  time  directs  -. 


634.  Whenever  a  High  Court  considers  it  necessary  that  a  Execution 

ree 
costs 


decree  made  in  the  exercise  of  its  ordinary  original  civil  juris-  before*^ 


diction  should  be  enforced  before  the  amount  of  the  costs  ascer- 
incurred  in  the  suit  can  be  ascertained  by  taxation,  the 
Court  may  order  that  the  decree  shall  be  executed  forthwith, 
except  as  to  so  much  thereof  as  relates  to  the  costs  ; 

and,  as  to  so  much  thereof  as  relates  to  the  costs,  that  the  Execution 
decree  may  be  executed  as  soon  as  the  amount  of  the  costs  gubse- 
shall  be  ascertained  by  taxation.  quently. 

635.  Nothing  in  this  Code  shall  be  deemed  to  authorise  Unauthor- 
any  person  on  behalf  of  another  to  address  the  Court  in  the '^^^^^1^^'^^ 
exercise  of  its  ordinary  original  civil  jurisdiction,  or  to  examine  address 
witnesses^,  except  when  the  Court  shall  have  in  the  exercise  of 

the  power  conferred  by  its  charter  authorised  him  so  to  do,  or 
to  interfere  with  the  power  of  the  High  Court  to  make  rules 
concerning  advocates,  vakils  and  attorneys. 

636.  Notices  to  produce  documents,  summonses  to  wit-  Who  may 
nesses,  and  every  other  judicial  process,  issued  in  the  exercise  ^*  f  "*" 

,     '  These  Courts  are  at  present  esta-  '  9  AH.  93.     As  to  female  paupers, 

jblished    only   at    Calcutta,    Madras,  see  sec.  404,  supra. 

Bombay,  and  Allahabad.  »  9  All.  613,  617. 
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High  of  the  ordinary  or  extraordinary  original  civil  jurisdiction  of 

the  High  Court,  and  of  its  matrimonial,  testamentaiy  and 
intestate  jurisdictions^  except  summonses  to  defendants  issued! 
under  section  64,  writs  of  execution,  and  notices  under  section 
^^^,  may  be  served  by  the  attorneys  in  the  suit,  or  by  persons 
employed  by  them,  or  by  such  other  persons  as  the  High 
Court  by  any  rule  or  order,  from  time  to  time,  directs. 

Non-judi-        637.  Any  non -judicial  or  quasi- judicial  act  which  this  Code 

cial  acts      requires  to  be   done  by  a  Judge,   and  any  act  which  may! 

may  be  ^  _      *'  '^   ■"  •'       ^  ,       • 

done  by      be  done  by  a  Commissioner  appointed  to  examine  and  adjust; 

egis  rar.   g^g^Q^jjj^g  under  section  394,  may  be  done  by  the  Registrar 

of  the  Court  or  by  such  other  officer  of  the  Court  as  the 

Court  may  direct  to  do  such  act. 

The  High  Court  may,  from  time  to  time,  by  rule  declare^ 
what  shall  be  deemed  to  be  non-judicial  and  quasi-judicial 
acts  within  the  meaning  of  this  section.  ' 

Sections  638.  The  following  portions  of  this  Code  shall  not  apply 

ineto^^    to  the  High  Court  in  the  exercise  of  its  ordinary  or  extra- 

Higb  ordinary  original  civil  jurisdiction,  namely,  sections   16,  i/; 

original      and  1 9,  sections  54,  clauses  (a)  and  {b),  57,  119,  160,  182  to 

civil  juris-  jj^^   (both   inclusive),  187,   189,   190,   191,   192   (so  far  a^ 

relates  to  the  manner  of  taking  evidence),  198  to  206  (both 

inclusive),  and  so  much  of  section  409  as  relates  to  the  makings 

of  a  memorandum  ;  I 

and   section  579  shall   not  apply  to  the  High  Court  ii| 

the  exercise  of  its  appellate  jurisdiction.  I 

Insolvent        Nothing  in  this  Code  shall  extend  or  apply  to  any  Judge  ol 

tioT  ^°"      ^  High  Court  in  the  exercise  of  jurisdiction  as  an  Insolvent 

Court,  "  , 


Power  to         639.  The  High  Court   may,  from   time  to   time,  framl 

forms  forms  for  any  proceeding  in  such  Court,  and  may  make  rule* 

as  to  the  books,  entries  and  accounts  to  be  kept  by  its  officer^ 
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CHAPTEE  XLIX. 

MISCELLANEOUS. 

640>  Women,  who  according  to  the  customs  and  manners  Exemption 
of  the  country  ought  not  to  be  compelled  to  appear  in  public,  wome^"^ 
shall  be  exempt  from  personal  appearance  in  Court  *.  froi"  pe""- 

But  nothing  herein  contained  shall  be  deemed  to  exempt  pearance. 
such  women  from  arrest  in  execution  of  civil  process  ^. 

641.  The  Local  Government  may,  by  notification  in  the  Power  to 
official  Gazette,  exempt  from  personal  appearance  in  Court  from 
any  person  whose  rank,  in  the  opinion  of  such  Government,  persoJ^ 
entitles  him  to  the  privilege  of  exemption,  and  may,  by  like  ance. 
notification,  withdraw  such  privilege  ^. 

The  names  and  residences  of  the  persons  so  exempted  shall,  ^^^^  "^ 
from  time  to  time,  be  forwarded  to  the  High  Court  by  the  exempted. 
Local  Government,  and  a  list  of  such  persons  shall  be  kept  in 
such  Court,  and  a  list  of  such  persons  as  reside  within  the 
local  limits  of  the  jurisdiction  of  each  Court  subordinate  to  the 
High  Court  shall  be  kept  in  such  subordinate  Court. 

When  any  person  so  exempted  claims  the  privilege  of  such  *^^^  9^ 
exemption,  and  it  is  consequently  necessary  to  examine  him  gion. 
by  commission,  he  shall  pay  the  costs  of  that  commission, 
unless  the  party  requiring  his  evidence  pays  such  costs  ^. 

642.  No  Judge,  Mag-istrate  or  other  iudicial  officer  shall  be  Penom 

Til  0^0  J  ...       exempt 

hable  to  arrest  under  civil  process  while  going  to,  presiding  in,  from  arrest 

or  returning  from,  his  Court.  ""^^^ "'" 

o  '  proceas. 

And,  except  as  provided  in  sections  256  and  643,  where  any 
matter  is  pending  before  a  tribunal  having  jurisdiction  therein, 
or  believing  in  good  faith  that  it  has  such  jurisdiction,  the 
parties  thereto,  their  pleaders,  mukht^rs,  revenue-agents  and 

'  9  Mad.  100.    As  to  the  *  women'  '  Marshall,  637. 

to  wliich  this  section  applies,  see  24  *  When  the  person  exempted  is  » 

Siith.  Civ.  R.  375  (unmarried  Hindii  pauper,  see  sec.  404,  supra. 
girl  of  13),  and  8  ibid.  382. 
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Procedure 
in  case  of 
certain 
offences. 


Use  of 
forms  in 
fourth 
schedule. 


Language 
of  subor- 
dinate 
Courts. 


recognised  agents,  and  their  witnesses  acting  in  obedience  to 
a  summons,  shall  be  exempt  from  arrest  under  civil  process 
while  going  to  or  attending  such  tribunal  for  the  purpose 
of  such  matter  ^,  and  while  returning  from  such  tribunal  2. 

643.  When  in  a  case  pending  before  any  Court,  there 
appears  to  the  Court  sufficient  ground  ^  for  sending  for  investi- 
gation to  the  Magistrate  a  charge  of  any  such  offence  as 
is  described  in  section  193,  section  196,  section  199,  section 
200,  section  205,  section  206,  section  207,  section  208,  section 
209,  section  210,  section  463,  section  471,  section  474,  section 
475,  section  476  or  section  477  of  the  Indian  Penal  Code, 
which  may  be  made  in  the  course  of  any  other  suit  or  pro- 
ceeding, or  with  respect  to  any  document  offered  in  evidence 
in  the  case,  the  Court  may  cause  the  person  accused  to  be 
detained  till  the  rising  of  the  Court,  and  may  then  send  him  in 
custody  to  the  Magistrate,  or  take  sufficient  bail  for  his 
appearance  before  the  Magisti-ate. 

The  Court  shall  send  to  the  Magistrate  the  evidence  and 
documents  relevant  to  the  charge,  and  may  bind  over  any 
person  to  appear  and  give  evidence  before  such  Magistrate. 

The  Magistrate  shall  receive  such  charge  and  proceed  with 
it  according  to  law  ^ 

644.  Subject  to  the  power  conferred  on  the  High  Court 
by  section  639  and  by  the  twenty-fourth  and  twenty -fifth  of 
Victoria,  chapter  104,  section  15,  the  forms  set  forth  in  the 
fourth  schedule  hereto  annexed,  with  such  variation  as  the 
circumstances  of  each  case  require,  shall  be  used  for  the  re- 
spective purposes  therein  mentioned. 

645.  The  language  which,  when  this  Code  comes  into 
force,  is  the  language  of  any  Court  subordinate  to  a  High 
Court,  shall  continue  to  be  the  language  of  such  subordinate 
Court  until  the  Local  Government  otherwise  orders  ; 

but  it  shall  be  lawful  for  the  Local  Government,  from  time 


*  In  the  case  of  a  witness  there 
must  be  a  bond  fide  belief  that  his  at- 
tendance is  required,  i4Ben.Appx.  13. 

^  4  Mad.  H.  C.  145  :  4  Mad.  317 : 
1  Cal.  78  :  5  Cal.  106. 


Sec.  642  does  not  exempt  from 
arrest  for  a  contempt,  4  Ben.  0.  C.  J. 
91. 

3  7  Suth.  Civ.  R.  824. 

^  4  Mad.  325. 
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to  time,  to  declare  what  language  shall  be  the  language  of 
every  such  Court  ^. 

645  A.   In   any  Admiralty   or   Vice- Admiralty  cause    of  A8«e8«or« 

sea 


salvage,  towage  or  collision,  the  Court,  whether  it  be  exer-  of  salv 


cising  its  original  or  its  appellate  jurisdiction,  may  if  it  ^^ 
thinks  fit,  and  upon  request  of  either  party  to  such  cause  shall, 
summon  to  its  assistance,  in  such  manner  as  the  Court  may  by 
rule,  from  time  to  time,  direct,  two  competent  assessors^  ;  and 
such  assessors  shall  attend  and  assist  accordingly. 

Every  such  assessor  shall  receive  such  fees  for  his  attend- 
ance as  the  Court  by  rule  prescribes.  Such  fees  shall  be 
paid  by  such  of  the  parties  as  the  Court  in  each  case  may 
direct. 

646.  Whenever  the  Registrar  of  a  Court  of  Small  Causes  Power  of 
has  any  doubt  upon  any  question  of  law  or  usage  having  the  f  f'^^" 
force  of  law,  or  as  to  the  construction  of.  a  document,  which  Cause 

I   construction  may  affect  the  merits  of  the  decision,  he  may  g^^tg  caeea. 

I  state  a  case  for  the  opinion  of  the  Judge ;  and  all  the  pro- 
visions herein  contained  relative  to  the  stating  of  a  case  by        ^^ 
the  Judge  shall  apply,  mutatis  mutandis,  to  the  stating  of  a 
case  by  the  Registrar  ^. 

647.  The  procedure  herein  prescribed  shall  be  followed,  as  Miscel- 

j  far  as  it  can  be  made  applicable,  in  all  proceedings  in  any  p*o^^- 
Court  of  civil  jurisdiction  other  than  suits  and  appeals  *.  "»g8- 

*  The  Panjib  Government  declared  the  custody  of  infants,  9  All.  41  ; 
Urdu  to  be  the  language  of  its  Courts ;  proceedings  under  the  Divorce  Act,  9 
Circular  No.  1-134,  dated  21  Feb.  All.  41;  6  Bom.  416;  proceedinga 
1863.  under  the  Native  Religious  Endow- 

*  They  represent  in  India  the  two  ments  Act,  XX  of  1863,  sec.  5,  see  4 
Trinity  Masters  who  usually  sit  in  Mad.  295.  As  to  proceeding!  in 
England  with  the  Judge  of  the  Pro-  Revenue  Courts,  see  5  All.  406;  6 
bate,  etc.  Division,  when  he  tries  All.  170:  in  the  Central  Provinces, 
admiralty  actions.  See  as  to  the  Act  XVIII  of  i88i,  sec.  19:  in  the 
attendance  of  these  Masters,  Williams  Panjdb,  Acts  XVI  of  1887,  sec.  88  ; 
and  Bruce,  Admiralty  Practice,  2nd  and  XVII  of  1887,  sec.  117,  cl.  (a), 
ed.  pp.  442,  528.  (i).   As  to  suits  between  landlord  and 

"  Seeinfra,ActVIIof  i888,8ec.6o.  tenant,  see  in  the  Lower  Provinces, 

*  e.  g.  probate  cases,  whether  con-  Act  VIII  of  1885,  sec.  143  :  in  Oudh, 
tentious(vol.  i.  p.  457),ornon-conten-  Act  XXII  of  1886,  sec.  135:  in  the 
tious,  8  Cal.  882  ;  sales  of  under-  Central  Provinces,  Act  IX  of  1883, 
tenures,  7  Cal.  165  ;  winding-up  com-  sec.  24. 

panics,  9  All.  180;   applications  for  Section  647  confers  no  right  of  »p- 

the  appointment  of  guardians  and  for      peal  not  expressly  given  elsewhere, 
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The  High  Court  may,  from  time  to  time,  make  rules  to 
provide  for  the  admission,  in  such  proceedings,  of  affidavits  asj 
evidence  ^  of  the  matters  to  which  such  affidavits  respectively! 
relate ;  and  such  rules,  on  being  published  in  the  local  official] 
Gazette,  shall  have  the  force  of  law.  j 

I 

Procedure        648.  Where  any  Court  desires  that  any  person  shall  be 

when  per-   ^j^estcd  or  that  any  property  shall  be  attached  under  any' 

arrested      provision  of  this  Codc^  not  relating  to  the  execution  of  decrees,! 

u>  be'at^  ^  ^^^  ^^^^^  person  resides  ^  or  property  is  situate  outside  thai 

tached  is     local  limits  of  its  jurisdiction,  the  Court  may,  in  its  discretion, 

district.      issue  a  warrant  of  arrest  or  make  an  order  of  attachment,  and; 

send  to  the  District  Court  within  the  local  limits  of  whose 

jurisdistion  such  person  or  property  resides^  or  is  situate  a 

copy   of   the  warrant  or  order,  together  with  the  probable 

amount  of  the  costs  of  the  arrest  or  attachment. 

The  District  Coui-t  shall,  on  receipt  of  such  copy  and 
amount,  cause  the  arrest  or  attachment  to  be  made  by  its  own 
officers,  or  by  a  Court  subordinate  to  itself,  and  shall  infonn 
the  Court  which  issued  or  made  such  warrant  or  order  of  the 
arrest  or  attachment ; 

and  the  Court  making  any  arrest  under  this  section  shall 
send  the  person  arrested  to  the  Court  by  which  the  warrant  of 
arrest  was  issued,  unless  he  furnishes  sufficient  security  for  his 
appearance  before  that  Court,  or  (where  the  case  is  one  under 
chapter  XXXIV)  for  satisfying  any  decree  that  may  be  passed 
against  him  by  such  Court,  in  either  of  Avhich  cases  the  Courfc< 
making  the  arrest  shall  release  him  *.  ,} 

Ptules  ap-        649.  The  rules  contained  in  chapter  XIX  shall  apply  to; 
all^dvil  "  ^^6  execution  of  any  judicial  process  for  the  arrest  of  a  personi 


I 


lo  Bom.  433.  Nor  does  it  empower 
the  Court  to  stay  execution  after 
passing  a  final  unappealable  decree 
and  before  granting  an  application 
for  review,  9  All.  36. 

*  The  Indian  Evidence  Act  does 
not  apply  to  affidavits  presented  to 
any  Court  or  officer. 

^  This  section  does  not  authorise 
the  Court  to  attach  any  property 
which  it  is  not  authorised  to  attach 
by  any  other  part  of  the  Code,  though 


it  permits  the  Court  to  transmit  itst 
order  (where  such  order  may  be  made) 
for  execution  beyond  the  local  limits 
of  its  jurisdiction,  8  Mad.  20. 

^  Bare  residence  is  sufficient  to 
render  him  liable  to  arrest  before 
judgment,  8  Mad.  205,  where  an 
officer  proceeding  from  Burma  to 
England  stopt  a  few  days  at  Madras 
on  the  way. 

*  See  infra,  Act  VU  of  i888,sec.6i. 
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or  the  sale  of  property  or  payment  of  money,  which  may  be  process  for 
desired  or  ordered  by  a  Civil  Court  in  any  civil  proceeding  ^  ^^y."*  ^ 

In  the  same  chapter,  the  expression  '  Court  which  passed  a  '"®°'' 
decree/  or  words  to  that  effect,  shall,  unless  there  is  something 
repugnant  in  the  context,  be  deemed  to  include,  where  the 
decree  to  be  executed  is  passed  in  appeal,  the  Court  which 
passed  the  decree  against  which  the  appeal  was  preferred,  and, 
where  the  Court  which  passed  the  decree  to  be  executed  has 
ceased  to  exist  ^  or  to  have  jurisdiction  to  execute  it^,  the 
Court  which,  if  the  suit  wherein  the  decree  was  passed  were 
instituted  at  the  time  of  making  application  for  execution  of 
the  decree,  would  have  jurisdiction  to  try  such  suit  *. 

650.  The  provisions  of  chapters  XIV  and  XV  relating  to  Applica- 
witnesses  shall  apply  to  all  persons  required  to  give  evidence  *'°j°  . 
or  to  produce  documents  in  any  proceeding  under  this  Code,     witnesses. 

650  A.  Summonses  issued  by  any  Civil  or  Revenue  Court  Service  of 
situate  beyond  the  limits  of  British  India  may  be  sent  to  the  gum-^ 
Courts  in  British  India  and  served  as  if  they  had  been  issued  monses. 
by  such  Courts  :  pi-ovided  that  the  Courts  issuing  such  sum- 
monses have  been  established  or  continued  ^  by  the  authority  of 

'  This  includes  the  execution  of  a  be  executed  by  one  or  other  of  the 

judgment  entered  up  under  sec.  86  of  mufassal   Courts   subordinate   to   its 

the  Indian  Insolvent  Act  (11  &  12  jurisdiction,  6  Cal.  aoi.     The  words 

Vic.  c.  21),  8  Bom.  511.  'ceased.,  to  have  jurisdiction  to  execute 

'  These  words  refer  to  such  cases  as  it '  meet  such  cases  as  this  :  an  Addi- 

the  following  :  where  a  Small  Cause  tional  or  Subordinate  Judge  attached 

Court,  having  been  in  existence  for  a  to  districts  A  and  B  having  passed  a 

oertainnuniberof  years, hasafterwards  decree  in  district  A  leaves  ^,  and  sits 

been  abolished  by  an  order  of  the  Local  in  district  J?  undertheprovisionsof  the 

Government  (Act  XI  of  1865,  sec.  3) ;  Bengal  Civil  Courts  Act,  sec.  15.  Such 

where  a  Sadr  Amln  who  had  juris-  a  Court  sitting  in  B  has  not  ceased  to 

diction  throughout  the  whole  of  the  '  exist,'  but  has  ceased  to  have  juris- 

district  with  a  pecuniary  jurisdiction  diction    to   execute    that    particular 

exceeding  that  of  a  Munsif-has  been  decree,  6  Cal.  519. 

abolished  as  such,  the  officer  who  was  *  Therefore,  where  the  Court  which 

Sadr  Amfn  becoming  the  Munsif  at  passed  the  decree  has  ceased  to  have 

head-quarters  with  a  local  jurisdiction  jurisdiction  to  execute  it,  the  applica- 

limited  to  a  single  munsifl,  usually  tion  for  execution  may  be  made  either 

that  at  head-quarters  (see  the  repealed  to  that  Court  or  to  the  Court  which, 

Act  XVI  of  1868,  sec.  4,  clause  2,  and  if  the  suit  wherein   the  decree  was 

sec.  8),  6  Cal.  518,  per  Field  J.  passed  were  instituted  at  the  time  of 

■"  This  does  not  apply  to  the  appellate  applying,  would  have  jurisdiction  to 

I  side  of  the  High  Court,  though  it  does  try  the  suit,  6  Cal.  5 1 5. 

I  not,  as  a  general  rule,  execute  its  own  *  Act  VII  of  i888,  aec.  6j. 
decrees  or  orders,  but  directs  them  to 
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the  Governor  General  in  Council,  or  that  the  Governor  General 
in  Council  has,  by  notification  in  the  Gazette  of  India,  declared 
the  provisions  of  this  section  to  apply  to  such  Courts  ^. 

The  Governor  General  in  Council  may,  by  like  notification, 
cancel  any  notification  made  under  this  section,  but  not  so  as 
to  inv^alidate  the  service  of  any  summons  served  previous  to 
such  cancellation. 

651.  Repealed  ly  Act  X  of  1886. 

652.  The  High  Court  may,  from  time  to  time,  make  rules 
consistent  with  this  Code  to  regulate  any  matter  connected 
with  its  own  procedure  or  the  procedure  of  the  Courts  of 
Civil  Judicature  subject  to  its  superintendence.  All  such 
rules  shall  be  published  in  the  local  oflScial  Gazette,  and  shall 
thereupon  have  the  force  of  law  ^. 


*  The  provisions  of  this  section 
have  been  declared  to  apply  to  the 
Courts  in  Mysore,  Macpherson's  Lists, 
1884,  p.  58. 

"^  See  Rules  of  the  High  Court  of 
Madras,  Macpherson's  Zi»f»,  1884,  pp. 
115,116,117,128.  See  also  the  ^ow»- 
huy  Government  Oazette,  Part  I, 
4th   Oct.    1S77,    P-   875;    nth   Oct. 

1877,  p.  902 ;  29th  Nov.  1877,  p. 
1030;  ist  Aug.  1878,  p.  477;  7th  Nov. 

1878,  p.  702  :  the  .V.  W.  P.  and  Ondh 
Gazette,  6th  March,  1880,  Part  II.  p. 
228;  nth  Feb.  1882,  Part  II.  p.  1 18  ; 
19th  Nov.  1881,  Part  II.  p.  1 162.  For 
the  rules  made  by  the  Chief  Court  of 
the  Panjib,  see  Macpherson's  Lists, 


1884,  p.  467.  For  those  made  by  the 
Judicial  Commissioner  of  the  Central 
Provinces,  see  his  Circulars,  vol.  i. 
Part  I,  Procedure.  For  those  made  by 
the  Judicial  Commissioner  of  British 
Burma,  see  Macpherson's  Lt*/«,  1884, 
PP-  557.  558,  559-  Ferrules  to  regu- 
late the  subordinate  Courts  of  Coorg 
in  exercising  insolvency  jurisdiction. 
Bee  the  Gazette  of  India,  29  July  1882, 
Part  II.  p.  592.  As  to  Assam,  see 
Assam  Gazette  for  nth  Oct.  1879; 
ibid.  28th  Feb.  1880 ;  ibid.  6th  March 
1880. 

See  the  clause  added  to  sec.  652  by 
Act  VII  of  18S8,  sec.  63,  infra. 
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THE  FIEST  SCHEDULE. 

{See  Section  3.) 
ACTS   REPEALED. 


Number  and  year. 

Subject  or  title. 

Extent  of  repeal. 

X  of  1877      

XII  of  1879 

VII  of  1880 

The  Code  of  Civil  Pro- 
dure. 

Amending    Act    X    of 
1877,  etc. 

Merchant  Shipping     . . . 

So  much  as   has    not    been 
repealed. 

Sections  one  to  one  hundred 
and  three  (both  inclusive). 

Section  eighty-five.' 

THE   SECOND   SCHEDULE. 

(See  Section  5.) 

Cha2)ters  and  sections  of  this  Code  extending  to  Provincial  Courts 
of  Small  Causes. 

Preliminary:  Sections  i,  2,  3  and  5. 

Chapter  I. — Of  the  Jurisdiction  of  the  Courts  and  Bes  Judicata, 

except  section  11. 
Chapter  II. — Of  the  Place  of  Suing,  except  section  20,  paragraph  4,  and 

sections  22  and  24  (both  inclusive). 
Chapter         III. — Of    Parties    and   their   appearances.    Applications    and 

Acts. 
Chapter  IV. — Of  the  Frame  of  the  Suit,  except  section  42  and  section 

44,  rule  rt. 

Chapter  V Of  the  Institution  of  Suits. 

Chapter  VI. — Of  the  Issue  and  Service  of  Summons,  except  Rection 

7?- 
Chapter        VII. — Of  the  Appearance  of  the  Parties  and  Consequence  of 

Non-appearance. 
Chapter      VIIL— Of  Written  Statements  and  Set-oflT. 
C'HAiTER  IX. — Of  the  Examination  of  the  Parties  by  the  Court,  except 

section  119. 
Chapter  X. — Of  Discovery  and  the  Admission  etc.  of  Documents. 

Chapter        XII. — Section   155,   first   paragraph.   Judgment  where    either 

party  fails  to  produce  his  evidence. 
Chapter      XIII.— Of  Adjournments. 

Chaptkr      XIV. — Of  the  Summoning  and  Attendance  of  Witnesses. 
Chapter        XV.— Of  the  Hearing  of  the  Suit  and  Examination  of  WitneaMU, 

except  sections  182  to  188  (both  inclusive). 
Chapter      XVI.— Of  Affidavits. 
Chapter     XVII. — Of  Judgment   and   Decree,    except   sections    204,   207, 

211,  212,  213,  214  and  215. 
Chapter   XVIIL— Sections  220,  221  and  222,  of  Costi. 
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XIX. 


XX 


Chapter 

XXI. 

Chapter 

XXII.- 

Chapter 

XXIII. 

Chapter 

XXIV. 

Chapier 

XXV. 

Chapter 

XXVI. 

Chapter 

XXVII. 

Chapter 

XXVIII. 

Chapter 

XXIX.- 

Chapter 

XXX. 

XXXI 


Chapter 

XXXII. 

Chapter 

XXXIII. 

Chapter 

XXXIV. 

Chapter 

XXXVI.- 

Chapter 

XXXVII.- 

Chapter 

XXXVIII.- 

Chapter 

XLVI.- 

Chapter 

XLVII. 

Chapter 

XT,IX. 

— Of  the  Execution  of  Decrees,  sections  223  to  236 
(botli  inclusive),  239  to  258  (both  inclusive),  259 
(except  so  far  as  relates  to  the  recovery  of  wives), 
266  (except  so  far  as  relates  to  immoveable  pro- 
perty), 267  to  272  (both  inclusive),  273  (so  far 
as  relates  to  decrees  for  moveable  property),  275 
to  283  (both  inclusive),  284  (so  far  as  relates  to 
moveable  property),  285,  286,  287,  288,  289,  290, 
291,  292, 293  (so far  as  relates  tore-sales  under  297), 
294  to  303  (both  inclusive),  328  to  333  ^both  in- 
clusive, so  far  as  relates  to  moveable  property), 
336  to  343  (both  inclusive). 
— Section  360,   Power  to  invest  certain  Courts  with 

Insolvency- jurisdiction . 
— Of  the  Death,  Marriage  and  Insolvency  of  Parties. 
— Of  the  Withdrawal  and  Adjustment  of  Suits. 
— Of  Payment  into  Court. 
— Of  requiring  Security  for  Costs. 
— Commissions. 
— Suits  by  Paupers. 
. — Suits  by  and  against  Government  or  Government 

Servants. 
, — Suits  by  Aliens  and  by  and  against  Foreign  and  Native 

Rulers,  except  the  first  paragraph  of  section  433. 
— Suits  by  and  against  Corporations  and  Companies. 
. — Suits  by  and  against  Trustees,  Executors  and  Ad- 
ministrators. 
— Suits  by  and  againsb  Minors   and  Persons  of  un- 
sound mind. 
— Suits  by  and  against  Military  Men. 
, — Interpleader. 

. — Of  Arrest  and  Attachment  before  Judgment,  except 
as  regards  immoveable  property. 
Appointment  of  Receivers. 

■Reference  to  Arbitration,  seciions  506  to  526  (both 
inclusive). 
— Of  Proceedings  on  Agreemant  of  Parties. 
— Reference  to  and  Revision  by  High  Court. 

Of  Review  of  Judgment,  sections  623,  626  and  630. 
■Miscellaneous. 


THE   THIED   SCHEDULE. 

{See  Section  7.) 
Bombay  Enactments. 
Bombay  Regulation  XXIX,  1827. 
VII,  1830. 

»  „  I,  1831- 

XVI,  1831. 
Act  XIX  of  1835. 
„    XIII  of  1842. 
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THE   FOURTH  SCHEDULE. 

{See  SeeUon  644.) 

FORMS   OF  PLEADINGS   AND    DECREES. 

A. — Plaints.     Part  I. 

No.  1. 
For  Monet  lent. 
In  the  Court  of  at 

Civil  Suit  No. 
A.  B.  of 


-     C.  D.  of 
A.  B  ,  the  above-named  plaintifiF,  states  as  follows : — 

1.  That  on  the  day  of  18         ,  at  , 
he  lent  the  defendant                             rupees  repayable  on  demand  [or  on  the 

day  of  ]. 

2.  That  the  defendant  has  not  paid  the  same,  except  rupees 
paid  on  the                         day  of                             18     . 

[i/  the  plaintiff  claims  exemption  J^rom  nny  law  of  limitation,  say  : — 

3.  The  plaintiff  was  a  minor  [or  insane]  from  the  day  of 

till  the  day  of  ], 

4.  The  plaintiff  prays  judgment  for  rupees,  with  interest  at 

per  cent,  from  the  day  of  18     . 

[Note. — The  object  of  stating  when  the  debt  is  to  ba  repaid  is  merely  to  fix  a  date  for 
interest.  *  If,  tlierefore,  interest  is  not  claimed,  the  statement  may  be  omitted.] 


No.  2. 

For  Money  received  to  Plaintiff's  Use, 

{Title.) 

A .  B.  and  G.  H.,  the  above-named  plaintiffs,  state  as  follows  : — 

1.  That  on  the  day  of  18        ,  at  , 
the  defendant  received                    rupees  [or  a  cheque  on  the 

Bank  for  rupees]  from  one  E.  F.  for  the  use  of  the  plaintiffs. 

2.  That  the  defendant  has  not  paid  [or  delivered]  the  same  accordingly. 

3.  The  plaintiffs  pray  judgment  for  rupees,  with  interest  at 

per  cent,  from  the  day  of  18. 


No.  3. 
Fob  Price  op  Goods  sold  by  a  Factor. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 
1.  That  on  the  day  of  18     ,  at  , 

he  and  K.  F.,  since  deceased,  delivered  to  the  defendant  [one  thoutand  barreU 
of  flour,  fire  hundred  maunds  of  rice,  or  as  the  case  may  be']  for  sale  apon 
cominisiiion. 
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2.  That  on  the  day  of  1 8        ,  [^or,  on  some 
day  unknown  to  the  plaintiff,  before  the                          day  of 
1 8     ],  the  defendant  sold  the  said  merchandise  for  rupees. 

3.  That  the  commission  and  expenses  of  the  defendant  thereon  amount  to 

rupees. 

4.  That  on  the  day  of  i8     ,  the  plaintiff  de- 
manded from  the  defendant  the  proceeds  of  the  said  merchandise. 

5.  That  he  has  not  paid  the  same. 

\^Demand  of  Judgment.'] 


No.  4. 

Fob  Monet  beceived  by  Defendant  theodgh  the  Plaintiff's 

Mistake  of  Fact.  I 

{Title.)  ' 

A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  plaintiff  agreed  to  buy  and  the  defendant  agreed  to  sell  bars 
of  silver  at                         annas  per  tola  of  fine  silver. 

2.  That  the  plaintiff  procured  the  said  bars,  to  be  assayed  by  one  E.  F., 
who  was  paid  by  the  defendant  for  such  assay,  and  that  the  said  E.  F.  de- 
clared each  of  the  said  bars  to  contain  1,500  tolas  of  fine  silver,  and  that  the 
plaintiff  accordingly  paid  the  defendant  lis.  annas 
therefor. 

3.  That  each  of  the  said  bars  did  contain  only  1,200  tolas  of  fine  silver. 

4.  That  the  defendant  has  not  repaid  the  sum  so  overpaid.  •  ) 

l^Demand  of  Judgment.'] 

[Note. — A  demand  of  repayment  is  not  necessary,  but  it  may  affect  the  question  of 
interest  or  tlie  coats.]  [ 


No.  5. 

Fob  Money  paid  to  a  thied  Pabty  at  the  Defendant's  Request. 
(Title.) 
A.  B;  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18       ,  at 

at  the  request  [or  by  the  authority]  of  the  defendant,  the  plaintiff  paid  to  one 
E.  F.  rupees. 

2.  That,  in  consideration  thereof,  the  defendant  promised  [or  became  bound] 
to  pay  the  same  to  the  plaintiff  on  demand  [or  as  the  case  may  be]. 

3.  That  [on  the  day  of  18  ,  the  plaintiff 
demanded  payment  of  the  same  from  the  defendant,  but]  he  lias  not  paid  the 
same. 

[Demand  0/ judgment.] 

[Note.— If  the  request  or  authority  ia  implied,  the  plaint  shouM  state  facts  raising  the 
implication.] 
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No.  6. 

Fob  Goods  sold  at  a  fixed  Price  and  delivebed. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : 

1.  That  on  the  day  of  18         ,  at 

E.  i!'.,  of  ,  deceased,  sold  and  delivered  to  the  defendant  [one 

hundred  barrels  of  flour,  or,  the  goods  mentioned  in  the  schedule  hereto  an- 
nexed, or,  sundry  goods]. 

2.  That  the  defendant  promised  to  pay  rupees  for  the  said 
goods  on  delivery  [or,  on  the  day  of  some  day  befin-e 
the  plaint  was  filed], 

3.  That  he  has  not  paid  the  same. 

4.  That  the  said  E.  F.  in  his  lifetime  made  his  will,  whereby  he  appointed 
the  plaintiff  executor  thereof. 

5.  That  on  the  day  of  18      ,  the  said  E.  F.  died. 

6.  That  on  the  day  of  probate  of  the  said  will 
was  granted  to  the  plaintiff  by  the  Court  of 

7.  The  plaintiff  as  executor  as  aforesaid  [Demand  of  judgment^. 

[Note. — If  a  day  was  fixed  for  payment  it  should  be  stated  as  furnisliing  a  date  for  th« 
commencement  of  intere:>t.] 


No  7. 
Goods  sold  at  a  beasonable  Pbick  and  delivebed. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  at  , 
plaintiff  sold  and  delivered  to  the  defendant  [sundry  articles  of  house-fumitnre J 
but  no  express  agreement  was  made  as  to  the  price. 

2.  That  the  same  were  reasonably  worth  rupees. 

3.  That  the  defendant  has  not  paid  the  same. 

[Demand  of  judgment.'] 
[NoTF.  -Tlie  l.'uv  implies  a  promise  to  pay  so  much  as  tlie  gcxAi  are  reasonably  worth.] 


No.  8. 

FoU   OiODS    DKIIVKUKO   TO    A    THIRD   PaBTY    AT    DEFENDANT'S    ReQIEST    AT 

A  FIXED  Prick. 
{Title.-) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  Tliat  on  the  day  of  18  ,  at  , 
plaintitf  sold  to  the  defendant  [one  hundred  barrels  of  flour]  and,  at  the  r«- 
qi*it  of  the  defendant,  delivered  the  same  to  one  E.  F. 

2.  That  the  defendant  promised  to  pay  to  the  plaintiff  nip«e« 
therefor. 

3.  That  he  has  not  pa'd  the  same. 

[DeiHuiul  of  judgment.'] 
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No.  9. 
Fob  Necessaeies  furnished  to  the  Family  of  Defendant's  Testator 

WITHOUT   HIS   EXPRESS   EeQUEST,    AT   A   REASONABLE   PRICE. 

{Title.) 
A .  B.,  the  above-named  plaintiff,  states  as  follows  : — 
■    1.  That  on  the  day  of  i8         ,  at 

plaintiff  furnished  to  [Mary  Jones']  the  wife  of  [James  Jones']  deceased,  at 
her  request,  sundry  articles  of  [food  and  clothing],  but  no  express  agreement 
was  made  as  to  the  price. 

2.  That  the  same  were  necessary  for  her. 

3.  That  the  same  were  reasonably  worth  rupees. 

4.  That  the  said  James  Jones  refused  to  pay  the  same. 

5.  That  the  defendant  is  the  executor  of  the  last  will  of  the  said  James 
Jones. 

[Demand  of  judgment.'] 


No.  10. 
For  Goods  sold  at  a  fixed  price. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  plaintiff  sold  to  E.  F.,  of  ,  deceased,  [all  the  crop  the* 
grotoing  on  his  farm  in                                    ]. 

2.  That  the  said  E.  F.  promised  to  pay  the  plaintiff  rupees  for 
the  same. 

3.  That  he  did  not  pay  the  same. 

4.  That  the  defendant  is  administrator  of  the  estate  of  the  said  E.  F. 

[Demand  of  judgment.] 


No.  11. 
For  Goods  sold  at  a  reasonable  Price. 
{Title.) 
A .  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  i8         ,  at 
E.  F.,  of                ,  sold  to  the  defendant  [all  the  fruit  grotving  in  his  orchard 
in                              ],  but  no  express  agreement  was  made  as  to  the  price. 

2.  That  the  same  was  reasonably  worth  rupees. 

3.  That  the  defendant  has  not  paid  the  same. 

4.  That  on  the  day  of  the  High  Court  of  Judi- 
cature at  Fort  William  duly  adjudged  the  said  E,  F,  to  be  a  lunatic  and  ap- 
pointed the  plaintiff  committee  of  his  estate,  with  the  usual  powers  for  the 
management  thereof. 

5.  The  plaintiff  as  committee  as  aforesaid  [Demand  of  judgment].  . 

[Note. — When  the  hinatic's  estate  is  not  subject  to  the  ordinary  juriadiction  of  a  Ijlgfa 
Court,  for  paragraphs  4  and  6  substitute  tlie  following : — ] 

4.  That  on  the  day  of  the  Civil  Court  of 

duly  adjudged  the  said  E.  F.  to  be  of  unsound  mind  and  incapable  oi 

managing  his  affairs,  and  appointed  the  plaintiff  Manager  of  his  estate. 

6.  The  plaintiff  as  Manager  as  aforesaid  [Demand  of  judgment.] 
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No.  12. 
For  goods  made  at  Defendant's  Request,  and  not  accepted. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  at  , 
E.  F.,oi  ,  agreed  with  the  plaintiff  that  the  plaintiff  should  make 
for  him  [six  tables  and  fifty  chairs],  and  that  the  said  E.  F.  should  pay  for 
the  same  upon  delivery  thereof                       rupees. 

2.  That  the  plaintiff  made  the  said  goods,  and  on  the  day  of 

1 8         ,  offered  to  deliver  the  same  to  the  said  E.  F.,  and  has  ever 
since  been  ready  and  willing  so  to  do. 

3.  That  the  said  E.  F.  has  not  accepted  the  goods  or  paid  for  the  same. 

4.  That  on  the  day  of  18  ,  the  High  Court 
of  Judicature  at  Fort  William  duly  adjudged  the  said  E.  F.  to  be  a  lunatic, 
and  appointed  the  defendant  committee  of  his  estate. 

5.  The  plaintiff  prays  judgment  for  rupees  with  interest  from 
the  day  of  ,  at  the  rate  of  per  cent, 
per  annum,  to  be  paid  out  of  the  estate  of  the  said  E.  F.  in  the  hands  of  the 
defendant. 


No.  13. 
For  Dbficienct  upon  a  Re-sale  [Goods  sold  at  Auction]. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  at  , 
plaintiff  put  up  at  auction  sundry  [^articles  of  merchandise'],  subject  to  the 
condition  that  all  goods  not  paid  for  and  removed  by  the  purchaser  thereof 
within  [ten  days]  after  the  sale,  should  be  re-sold  by  auction  on  his  account, 
of  which  condition  the  defendant  had  notice. 

2.  That  the  defendant  purchased  [one  crate  of  crockery"]  at  the  said  auction 
at  the  price  of  rupees. 

3.  That  the  plaintiff  was  ready  and  willing  to  deliver  the  same  to  the  de- 
fendant on  the  same  day  and  for  [ten  days]  thereafter,  of  which  the  defendant 
had  notice. 

4.  That  the  defendant  did  not  take  away  the  said  goods  purchased  by  him, 
nor  pay  therefor,  within  [ten  days]  after  the  sale,  nor  afterwards. 

5.  lliat  on  the  day  of  18  ,  at  t 
the  plaintiff  re-sold  the  said  [crate  of  crockery],  on  account  of  the  defendant, 
by  public  auction,  for                         rupees. 

6.  That  the  expenses  attendant  upon  such  re-sale  amounted  to 
rupees. 

7.  That  the  defendant  has  not  paid  the  deficiency  thus  arising,  amoanting 
to  rupees. 

[^Demand  of  judgment.] 

(Note  to  §  4.— Unlees  the  seller  agreed  to  deliver,  the  purcliaaor  nittrt  fetch  the  goods; 
■oe  Act  IX  of  1S72,  section  93.) 

VOL.  11.  o  A 
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No.  14. 
Fob  the  Pdbchase-money  of  Lands  conveyed. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  plaintiff  sold  [and  conveyed]  to  the  defendant  [the  house  and  compound 
No.                                 ,  in  the  city  of                                   or,  a  farm  known  a^ 

,  in  or,  a  piece  of  land  lying,  <fe<?.] 

2.  That  the  defendant  promised  to  pay  the  plaintiff  rupees  fof 
the  said  [house  and  compound,  or  farm,  or  land]. 

3.  That  he  has  not  paid  the  same. 

[Demand  ofjiidgment.'\ 

[Note. — Where  there  has  been  no  actual  conveyance,  say,  in  §  1, '  sold  to  the  defendant  the 
boose,  &c.,  and  placed  him  in  possession  of  the  same.'] 


No.  15. 
Fob  thb  Pobchase-money  of  Immoveable  Property  contracted  to  be 

SOLD,   BUT    not   CONVEYED. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : —    • 

1.  That  on  the  day  of  i8  ,  at  ', 
the  plaintiff  and  defendant  mutually  agreed  that  the  plaintiff  shonld  sell  iib 
the  defendant,  and  that  the  defendant  should  purchase  from  the  plaintiff  [the 
house  No.  ,  in  the  town  of  ,  or  one  hundred 
bfghiis  of  land  in  ,  bounded  by  the  East  Indian  railroad,  and  by 
other  lands  of  the  plaintiff]  for                     rupees. 

2.  That  on  the  day  of  i8  ,  at  , 
the  plaintiff  tendered  [or,  was  ready  and  willing,  and  offered  to  execute]  a 
sufiBcient  instrument  of  conveyance  of  the  said  property  to  the  defendant,  on 
payment  of  the  said  sum,  and  still  is  ready  and  willing  to  execute  the  same. 

8.  That  the  defendant  has  not  paid  the  said  som. 
[Demand  of  judgment.'] 


No.  16. 

Fob  Services  at  a  fixed  Price. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  i8         ,  at 
the  defendant  [hired  plaintiff  as  a  clerk,  at  the  salary  of 

per  year]. 

2.  That  from  the  [said  day]  until  the  day  of 
the  plaintiff  served  the  defendant  as  his  [clerk]. 

3.  That  the  defendant  has  not  paid  the  said  salary. 

[Devtmid  of  judgment.] 
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No.  17. 
Fob  Sebvices  at  a  reasonable  Pbick. 
(Title.) 
A.  -B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  between  the  day  of  18         ,  and  the 

day  of  18         ,  at  ,  plaintiff  [executed 

sundry  drawings,  designs  and  diagrams]  for  the  defendant,  at  his  request; 
but  no  express  agreement  was  made  as  to  the  sum  to  be  paid  for  such  services. 

2.  That  the  said  services  were  reasonably  worth  rupees. 

3.  That  the  defendant  has  not  paid  the  same. 

\I)emand  of  judgment.'] 


No.  18. 
Fob  Services  and  Materials  at  a  fixed  Price. 
{Title.) 
A .  B.,  the  above-named  plaintiff,  states  as  follows :  — 

1.  That  on  the  day  of  18  ,  at  , 
plaintiff  [furnished  the  paper  for  and  printed  one  thousand  copies  of  a  book 
called  ]  for  the  defendant,  at  his  request  [and  delivered  the  same 
to  him]. 

2.  That  the  defendant  promised  to  pay  rupees  therefor. 

3.  That  he  has  not  paid  the  same. 

[Demand  of  judgment.'] 


No.  19. 
For  Services  and  Materials  at  a  reasonable  Price. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows :  — 

1.  That  on  the  day  of  18  ,  at  , 
plaintiff  built  a  house  [known  as  No.  ,  in  ],  and  furnished 
the  materials  therefor,  for  the  defendant,  at  his  request,  but  no  express  agree- 
ment was  made  as  to  the  price  to  be  paid  for  such  work  and  materials. 

2.  That  the  said  work  and  materials  were  reasonably  worth  rupees. 

3.  That  the  defendant  has  not  paid  the  same. 

[Demand  0/ judgment^ 


No.  20. 
Fob  Rent  besebved  in  a  Lease. 
{TitU.) 
A,  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  Tliatontho  day  of  18  ,  at  , 
the  defendant  entered  into  a  contract  with  the  plaintiff,  under  their  handii,  a 
copy  of  which  is  hereto  annexed. 

[Or  state  (he  substance  of  the  contract.] 

2.  That  the  defendant  has  not  paid  the  rent  of  the  [month]  ending  on 
the  day  of  18  ,  amounting 

^o  rupees. 

[Demand  ofjudgmfnt.] 

3  A  2 


724  THE    CODE    OF    CIVIL    PROCEDURE. 

Another  Form. 

1.  That  the  plaintiflFlet  to  the  defendant  a  house,  No.  27,  Chowringhee,  for 
seven  years  to  hold  from  the  day  of  18  , 
at                     rupees  a  year,  payable  quarterly. 

2.  That  of  such  rent  quarters  are  due  and  unpaid. 

[Demand  0/ Judgment.'] 


No.  21. 
For  Use  and  Occupation  at  a  fixed  Rent. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  1 8         ,  at 
the  defendant  hired  from  the  plaintiff  [the  house  No.  , 
street] ,  at  the  rent  of                        rupees,  payable  on  the  first 
day  of                           .  j 

2.  That  the  defendant  occupied  the  said  premises  from  the  ] 
day  of                         1 8        to  the                          day  of                          18. 

3.  That  the  defendant  has  not  paid  rupees,  being  the  part  of  said 
rent  due  on  the  first  day  of                           18. 

[Demand  of  judgment.'] 


No.  22. 

Fob  Use  and  Occupation  at  a  reasonable  Rent. 

{Title.) 

A.   B.,  the  above-named  plaintifi",  executor   of  the   will   of  X.  Y., 

deceased,  states  as  follows  : —  , 

1.  That  the  defendant  occupied  the  [house  No.  ,  j 
street],  by  permission  of  the  said  X.  Y.,  from  the                              day  of 

18         ,  until  the  day  of  18        , 

and  no  agreement  was  made  as  to  payment  for  the  use  of  the  said  premises. 

2.  That  the  use  of  the  said  premises  for  the  said  period  was  reasonably 
worth  rupees. 

3.  That  the  defendant,  has  not  paid  the  same. 

4.  The  plaintiff  as  such  executor  as  aforesaid  prays  judgment  for 
rupees. 


No.  23. 
For  Board  and  Lodging. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 
1.  That  from  the  day  of  18  ,  until  the 

day  of  18  ,  the  defendant  occupied  certain 

rooms  in  the  house  [No.  ,  street],  by  permission  of  the 

plaintiff,  and  was  furnished  by  the  plaintiff,  at  his  request,  with  meat,  drink, 
attendance  and  other  necessaries. 
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2.  That,  in  consideration  thereof,  the  defendant  promised  to  pay  [or  that 
no  agreement  was  made  as  to  payment  for  such  meat,  drink,  attendance  or 
necessaries,  but  the  same  were  reasonably  worth]  the  sum  of  rupees. 

3.  That  the  defendant  has  not  paid  the  same. 

{Demand  of  judgment.'] 


No.  24. 
Fob  Freight  of  Goods. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows :  — 

1.  That  on  the  day  of  18  ,  at  , 
plaintiff  transported  in  [his  barge,  or  otherwise']  [one  thousand  barrels  of 
flour,  or  sundry  goods],  from  to  , 
at  the  request  of  the  defendant. 

2.  That  the  defendant  promised  to  pay  the  plaintiff  the  sum  of  [one  rupee 
per  barrel]  as  freight  thereon  [or,  that  no  agreement  was  made  as  to  payment 
for    such   transportation,   but    such    transportation   was    reasonably   worth 

rupees]. 
8.  That  the  defendant  has  not  paid  the  same. 

[Demand  of  judgment.] 


No.  25. 
Fob  Passage-money. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  plaintiff  con- 
veyed the  defendant  [in  his  ship,  called  the  ],  from 

to  at  his  request. 

2.  That  the  defendant  promised  to  pay  the  plaintiff  rupees 
therefor.  [Or  that  no  agreement  was  made  as  to  the  price  of  the  said  passage, 
but  the  said  passage  was  reasonably  worth                     rupees.] 

3.  That  the  defendant  has  not  paid  the  same. 

[Demand  of  judgment.] 


No.  26. 
On  an  Award. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows:-— 
1.  That  on  the  day  of  18         ,  at  , 

the  plaintiff  and  defendant,  having  a  controversy  between  them  concerning  [a 
demand  of  the  plaintiff  for  the  price  of  ten  barrels  of  oil,  which  the  defendant 
refused  to  pay],  agreed  to  submit  the  same  to  the  award  of  E.  F.  and  G.  11., 
as  arbitrators  [or,  entered  into  an  agreement,  a  copy  of  which  is  hereto 
annexed]. 
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2.  That  on  the  day  of  18         ,  at 
the  said   arbitrators    warded  that  the   defendant  should  [pay  the   plaintifi 

rupees]. 

3.  That  the  defendant  has  not  paid  the  same. 

[^Demand  of  judgment.'] 
[Note. — This  will  apply  where  the  agreement  to  refer  is  not  filed  in  court.] 


No.  27. 
On  a  Foreign  Judgment. 
{Title). 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18  ,  at  , 
iu  the  State  [or  Kingdom]  of  ,  the  Court 
of  that  State  [or  Kingdom],  in  a  suit  therein  pending  between  the  plaintiff 
and  the  defendant,  duly  adjudged  that  the  defendant  should  pay  to  the 
plaintiff                    rupees,  with  interest  from  the  said  date. 

2.  That  the  defendant  ha^  not  paid  the  same.  1 

[Demand  of  judgment.']  I    * 


Plaints  upon  Instbuments  for  the  Paybjent  of  Money  only. 

No.  28. 

On  an  Annuity  Bond. 

{Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  ; — 

1.  That  on  the  day  of  18  ,  at  ,| 
the  defendant  by  his  bond   became  bound  to  the  plaintiff  in   the   sum  of 

rupees  to  be  paid  by  the  defendant  to  the  plaintiff,  subject  to  a 
condition  that  if  the  defendant  should  pay  to  the  plaintiff  rupees 

half-yearly  on  the  day  of  and  the 

day  of  in  every  year  during  the  life  of  the  plaintiff,  the  said  bond 

should  be  void. 

2.  That  afterwards,  on  the  day  18  ,  the 
sum  of  rupees  for  of  the  said  half-yearly  payments  of  the 
said  annuity,  became  due  to  the  plaintiff  and  is  still  unpaid. 

[Demand  of  judgment.] 


No.  29. 
Payee  against  Makek. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18  ,  at  , 
the  defendant,  by  his  promissory  note,  now  overdue,  promised  to  pay  to  the 
plaintiff                    rupees                         [days]  after  date. 

2.  That  he  has  not  paid  the  same  [except  rupees,  paid  on  the 

day  of  18         ]. 

[Demand  of  judgment.] 
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["SoTE.  — Where  the  note  is  payable  after  notice,  for  paragraphs  1  and 
2  substitute — ] 

1.  That  on  the  day  of  18  ,  at  ,  the 
defendant  by  his  promissory  note  promised  to  pay  to  the  plaintiff 

rupees  months  after  notice. 

2.  That  notice  was  afterwards  given  by  the  plaintiff  to  the  defendant  to 
pay  the  same  months  after  the  said  notice. 

3.  That  the  said  time  for  payment  has  elapsed,  but  the  defendant  has  not 
paid  the  same. 

[^WTiere  the  note  is  payable  at  a  particular  place,  say — ] 

1 .  That  on  the  day  of  1 8  ,  at  , 
the  defendant,  by  his  promissory  note,  now  overdue,  promised  to  pay  to  the 
plaintiff  [at  Messrs.  A.  &  Go's,  Madras]  rupees  months 
after  date. 

2.  That  the  said  note  was  duly  presented  for  payment  [at  Messrs.  A.  & 
6'o.'«]  aforesaid,  but  has  not  been  paid. 


Written  Statement  of  the  Defendant. 

In  the  Court,  &c. 

C.  D.,  the  above-named  defendant,  states  as  follows: — 

1.  The  defendant  made  the  note  sued  upon  under  the  following  circum- 
stances :  The  plaintiff  and  defendant  had  for  some  years  been  in  partnership  as 
indigo-manufacturers,  and  it  had  been  agreed  between  them  that  they  should 
dissolve  partnership,  that  the  plaintiff  should  retire  from  the  business,  and 
that  the  defendant  should  take  over  the  whole  of  the  partnership-assets  and 
liabilities  and  should  pay  the  plaintiff  the  value  of  his  share  in  the  assets  after 
deducting  the  liabilities. 

2.  The  plaintiff  thereupon  undertook  to  examine  the  partnership-books  and 
inquire  into  the  state  of  the  partnership-assets  and  liabilities ;  and  he  did 
accordingly  examine  the  said  books  and  make  the  said  inquiries,  and  he 
thereupon  represented  to  the  defendant  that  the  assets  of  the  firm  exceeded 
Rs.  100,000  and  that  the  liabilities  of  the  firm  were  less  than  Rs.  30,000, 
whereas  the  fact  was  that  the  assets  of  the  firm  were  less  than  Rs.  50,000 
and  the  liabilities  of  the  firm  largely  exceeded  the  assets. 

8.  The  misrepresentations  mentioned  in  the  second  paragraph  of  this  state- 
ment induced  the  defendant  to  make  the  note  now  sued  on,  and  there  never 
was  any  other  consideration  for  the  making  of  such  note. 


No.  30. 
First  Indorsee  against  Maker. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 
1.  That  on  the  day  of  18         ,  at 

the  defendant,  by  his  promissory  note,  now  overdue,  promised  to  pay  to  the 
order  of  E.  F.  [or  to  E.  F.  or  order]  rupees  [  t'»y8 

after  datej. 
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2.  That  the  said  E.  F.  indorsed  the  same  to  the  plaintiff. 

3.  That  the  defendant  has  not  paid  the  same. 

[Demand  of  Judgment.'} 


No.  31. 
Subsequent  Indorsee  against  Maker. 
{Title.) 
A.  B.,  the  above-named  plaintiflF,  states  as  follows  : — 

1.  lAs  in  the  last  preceding  form.'] 

2.  That  the  same  was,  by  the  indorsement  of  the  said  E.  F.  and  of  G.  IT. 
and  7.  /.  [or  and  others]  transferred  to  the  plaintiff. 

3.  That  the  defendant  has  not  paid  the  same. 

[^Demand  of  Judgment.] 


No.  32. 
First  Indorsee  against  first  Indorser. 
(Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  E.  F.,  on  the  day  of  18        ,  at 
by  his  promissory  note,  now  overdue,  promised  to  pay  to  the  defendant  or 
order                     rupees                         months  after  date. 

2.  That  the  defendant  indorsed  the  same  to  the  plaintiff.  ]  1 

3.  That  on  the  day  of  18         ,  the  same  was 
duly  presented  for  payment,  but  was  not  paid. 

\_0r  state  facts  excusing  want  of  presentment.'] 

4.  That  the  defendant  had  notice  thereof. 

5.  That  he  has  not  paid  the  same. 

{Demand  of  Judgment.] 


No.  33.  \ 

Sdbseqcbnt  Indorsee  against  first  Indorser;  the  Indorsement 
being  special. 

{Title).  I 

A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  the  defendant  indorsed  to  one  E.  F.  a  promissory  note,  now 
overdue,  made  [or  purporting  to  have  been  made]  by  one   O.  H.,  on  the 

day  of  18         ,  at  ,  to  the  order  of 

the  defendant,  for  the  sum  of  rupees  [payable  days 

after  date]. 

2.  That  the  same  was,  by  the  indorsement  of  the  said  E.  F.  [and  others], 
transferred  to  the  plaintiff.  [Or,  that  the  said  E.  F.  indorsed  the  same  to 
the  plaintiff.] 

3.  4  and  5.     [Same  as  3,  4  and  5  of  the  last  preceding  form.] 

[Demand  of  Judgment.] 
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No.  34. 
Sdbseqdent  Indobsee  against  his  immediate  Indokser. 
(Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  the  defendant  indorsed  to  him  a  promissory  note,  now  overdue, 
made  [or  purporting  to  have  been  made]  by  one  E.  F.,  on  the 

day  of  18         ,  at  ,  to  the  order  of  one  O.  H.,  for 

the   sum  of  rupees  [payable  days  after 

date],  and  indorsed  by  the  said  G.  H.  to  the  defendant. 

2,  3  and  4.     [Same  as  in  3,  4  and  5  in  Form  No.  33.] 

[Demand  of  judgment. '\ 


No.  35. 
Subsequent  Indorsee  against  Intermediate  Indorser. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  a  promissory  note,  now  overdue,  made  [or  purporting  to  have  been 
made]  by  one  E.  F.,  on  the  day  of  18         ,  at 

,  to  the  order  of  one  G.  H.,  for  the  sum  of  rupees 

[payable  days  after  date],  and  indorsed  by  the  said  G.  H.  to  the 

defendant,  was  by  the  indorsement  of  the  defendant  [and  others]  transferred 
to  the  plaintiff. 

2,  3  and  4.     [As  in  No.  33.] 

[Dem,and  of  judgment.'] 


No.  36, 
Subsequent  Indorsee  against  Maker,  and  first  and  second  Indobseb. 
In  the  Court  op  at 

Civil  Suit  No. 

A.  B.  of 
against 
C.  D.  of 
J?.  F.  of 

and 
G.  H.  of 
A.  B.,  the  above-named  plaintiff,  states  as  follows: — 

1.  That  on  the  day  of  18  ,  at  , 
the  defendant,  C.  D.,  by  his  promissory  note,  now  overdue,  promised  to  pay 
to  the  order  of  the  defendant,  E.  F.,  rupees  [  months 
after  date]. 

2.  That  the  said  E.  F.  indorsed  the  same  to  the  defendant,  G.  B.,  who 
indorsed  it  to  the  plaintiff. 

3.  That  on  the  day  of  18  ,  the  same  was  pre- 
sented [or  state  facts  excusing  want  of  presentment]  to  the  said  C.  D.  for 
payment,  but  was  not  paid. 

4.  That  the  said  E.  F.  and  G.  11.  had  notice  thereof. 

5.  That  they  have  not  paid  the  same.  ■. 

[Demand  of  judgment^ 
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No.  37. 
Dbaweb  aoaikst  Acceptor. 
(Title.) 
A.  B.,  the  above-named  plaintiflF,  states  as  follows : — 

1.  That  on  the  day  of  1 8  ,  at  , 
by  his  bill  of  exchange,  now  overdue,  the  plaintiff  required  the  defendant 
to  pay  to  him                 rupees  [                 days  after  date,  or  sight,  thereof]. 

2.  That  the  defendant  accepted  the  said  bill.  [^If  the  hill  is  payable  at  a 
certain  time  after  sight,  the  date  of  acceptance  should  he  stated  ;  otherwise  it  is 
not  neeessaiy.'] 

3.  That  he  has  not  paid  the  same. 

4.  That  by  reason  thereof  the  plaintiff  incurred  expenses  in  and  about 
the  presenting  and  noting  of  the  bill,  and  incidental  to  the  dishonour  thereof. 

{^Demand  of  Judgment']. 
[Note. — Where  the  bill  is  payable  to  a  third  party,  for  paragraphs  1,  2,  3,  say ] 

1.  That  on,  &c.,  at  &c.,  by  his  bill  of  exchange,  now  overdue,  directed 
to  the  defendant,  the  plaintiff  required  the  defendant  to  pay  to  JS.  F.  or 
order  rupees  months  after  date. 

2.  That  the  plaintiff  delivered  the  said  bill  to  the  said  E.  F.  on 

3.  That  the  defendant  accepted  the  said  bill,  but  did  not  pay  the  same, 
whereupon  the  same  was  returned  to  the  plaintiff. 


No.  38. 
Payee  against  Acceptor. 
(Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  i8  ,  the  defendant 
accepted  a  bill  of  exchange,  now  overdue,  made  (or  purporting  to  have  been 
made]  by  one  E.  F.,  on  the                         day  of                         i8         ,  at 

,  requiring  the  defendant  to  pay  to  the  plaintiff  rupees 

after  sight  thereof. 

2.  That  he  has  not  paid  the  same. 

[^Demand  of  Judgment.'] 


No.  39. 
First  Indorsee  against  Acceptor. 
(Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  i8  ,  the  defendact 
accepted  a  bill  of  exchange,  now  overdue,  made  [or  purporting  to  have  been 
made]  by  one  E.  F.,  on  the  day  of  i8  ,  at  > 
requiring  the  defendant  to  pay  to  the  order  of  one  G.  H.                   rupees 

after  sight  thereof. 

2.  That  the  said  G.  H.  indorsed  the  same  to  the  plaintiff. 
8.  That  the  defendant  has  not  paid  the  same. 

[  Demand  of  Judgment.] 


I 
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No.  40. 

Subsequent  Indobsee  against  Acceptor. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  [As  in  the  last  preceding  form,  to  the  end  of  article  1.] 

2.  That  by  the  indorsement  of  the  said  G.  H.  [and  others] ,  the  same  was 
transferred  to  the  plaintiff. 

3.  That  the  defendant  has  not  paid  the  same. 

\^Demand  of  judgment.'] 


No.  41. 
Payee  against  Dbaweb  fob  Non-acceptahce, 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18  ,  at  , 
the  defendant,  by  his  bill  of  exchange,  directed  to  H.  F.,  required  the  said 
E.  F.  to  pay  to  the  plaintiff                rupees  [             days  after  sight]. 

2.  That  on  the  day  of  18,  the  same  was  duly 
presented  to  the  said  E.  F.  for  acceptance,  and  was  dishonoured. 

3.  That  the  defendant  had  due  notice  thereof. 

4.  That  he  has  not  paid  the  same. 

[Denuind  of  judgment.'] 


No.  42. 
First  Indorsee  against  first  Indorser. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  the  defendant  indorsed  to  the  plaintiff  a  bill  of  exchange,  now 
overdue,  made  [or  purporting  to  have  been  made]  by  one  E.  F.,  on  the 

day  of  18         ,  at  ,  requiring  one 

G.  IT.  to  pay  to  the  order  of  the  defendant  rupees  [  days] 

after  sight  [or  after  date,  or  at  sight]  thereof,  [and  accepted  by  the  said  G.  H. 
on  the  day  of  18]. 

2.  That  on  the  day  of  18  ,  the  same  wai 
presented  to  the  said  G.  IT.  for  payment,  and  was  dishonoured. 

3.  Tliat  the  defendant  had  due  notice  thereof. 

4.  That  he  has  not  paid  the  same. 

^Demand  of  judgment.] 


No.  43. 

SUB8E(iUENT   INDORSEE   AGAINST   FIRST  InDORSER  J    THE  IWDOMmWIT 

BEING   SPECIAL. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  :— 
1.  That  the  defendant  indorsed  to  one  E.  F.  a  bill  of  exchange,  now  overdue, 
made  [or  purporting  to  have  been  made]  by  one  G.  H.,  on  the 
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day  of  i8         ,  at  ,  requiring  one  J.  J.  to  pay  to 

the  order  of  the  defendant  rupees  days  after  sight  thereof 

[^or  otherwise],  and  accepted  by  the  said  I.  J.  on  the  day  of 

i8         .     \This  clause  may  he  omitted  if  not  according  to  the  fact.] 

2.  That  the  same  was,  by  the  indorsement  of  the  said  E.  F.  [and  others], 
transferred  to  the  plaintiff. 

3.  That  on  the  day  of  i8        the  same  was  pre- 
sented to  the  said  I.  J.  for  payment,  and  was  dishonoured. 

4.  That  the  defendant  had  due  notice  thereof. 

5.  That  he  has  not  paid  the  same. 

,  •  [Demand  of  judgmenW] 


No.  44. 

Subsequent  Indorsee  against  his  immediate  Indorser. 

{Title.) 

A .  B.,  the  above-named  plaintiff,  states  as  follows  :  — 

1.  That  the  defendant  indorsed  to  plaintiff  a  bill  of  exchange,  now  overdue, 
made  [or  purporting  to  have  been  made]  by  one  F.  F.  on  the 

day  of  1 8  ,  at  ,  requiring  one  G.  S.  to  pay 

to  the  order  of  /.  /.  rupees  days  after  sight  thereof  [or  other- 

mse],  [accepted  by  the  said  G,  H.]  and  indorsed  by  the  said  I.  J.  to  the 
defendant. 

2.  That  on  the  day  of  i8  ,  the  same  was 
presented  to  the  said  G.  H.  for  payment,  and  was  dishonoured. 

3.  That  the  defendant  had  due  notice  thereof. 

4.  That  he  has  not  paid  the  same 

[Demand  of  judgment.] 


No.  4.5. 
Subsequent  Indorsee  against  intermediate  Indobser. 

{Title)  j 

A.  B.,  the  above-named  plaintiff,  states  as  follows  : —  ! 

1.  That  a  bill  of  exchange,  now  overdue,  made  [or  purporting  to  havb  been 
made]  by  one  E.  F.,  on  the  day  of  i8         ,  at 

,  requiring  one  G,  H.  to  pay  to  the  order  of  one  /.  J. 
rupees  days  after  sigh    thereof  [or  otherwise] ,  [accepted  by  the  said 

O.  H.]  and  indorsed  by  the  said  I.  J.  to  the  defendant,  was,  by  the  indorse- 
ment of  the  defendant  [and  others] ,  transferred  to  the  plaintiff. 

2.  That  on  the  day  of  i8  ,  the  same  was 
presented  to  the  said  G.  H.  for  payment,  and  was  dishonoured. 

3.  That  the  defendant  had  due  notice  thereof. 

4.  That  he  has  not  paid  the  same. 

[Demand  of  Judgment,] 
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No.  46. 

Indorsee  against  Drawer,  Acceptor  and  Indorser. 
In  the  Court  op  ,  at 

Civil  Suit  No. 

A.  n.  of 
a^fainst 
C.  D.  of 
£.  F.  of 
and 

a.  H.  of 

A,  B.,  the  above-named  plaintifiF,  states  as  follows  : — 

1.  That  on  the  day  of  18  ,  at  , 
the  defendant,  C.  D.,  by  his  bill  of  exchange,  now  overdue,  directed  to  the 
defendant,  E.  F. ,  required  the  said  E.  F.  to  pay  to  the  order  of  the  defendant 
G.  H.                rupees  [                days  after  sight  thereof]. 

2.  That  on  the  day  of  18  ,  the  said  E.  F. 
accepted  the  same. 

3.  That  the  said  G.  H.  indorsed  the  same  to  the  plaintifiF. 

4.  That  on  the  day  of  18  ,  the  same  was 
presented  to  the  said  E.  F.  for  payment,  and  was  dishonoured. 

5.  That  the  other  defendants  had  due  notice  thereof. 

6.  Tliat  they  have  not  paid  the  same. 

\_De'mand  of  judgment^ 


No.  47. 
Payee  against  Drawer  for  Non-acceptance  op  a  Fobeign  Bill. 
{TitU.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — ■ 

1.  That  on  the  day  of  18  ,  at  , 
the  defendant  by  his  bill  of  exchange,  drawn  in  Calcutta,  required  one  JB.  F, 
to  pay  to  the  plaintiff  in  [London]  pounds  sterling,  [sixty  days]  after 
sight  thereof. 

2.  That  on  the  day  of  18  ,  the  same  waa 
presented  to  the  said  E.  F.  for  acceptance,  and  was  dishonoured,  and  thereupon 
duly  protested. 

8.  That  the  defendant  had  due  notice  thereof. 
4.  That  he  has  not  paid  the  same. 

[5.  That  the  value  of  pounds  sterling,  at  the  time  of  the  service 

of  notice  of  protest  on  the  defendant,  was  rupees  annas.] 

Wherefore    the   plaintiff  demands   judgment    against  the    defendant   for 
rupees,  with  [ten  per  centum]  compensation  and  interest  from  the 
day  of  18. 


No.  48. 

Payee  against  Acceptor. 

{Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  :  — 

1.  That  on  the  day  of  18         ,  at  , 

one  E.  /''.,  by  his  bill  of  exchange,  now  overdue,  directed  to  the  defendant,/ 
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required  the  defendant  to  pay  to  the  plaintiff'  rupees  after  date  [or 

days  after  sight]  thereof. 

2.  That  on  the  day  of  i8         ,  the  defendant 
accepted  the  said  bill. 

3.  That  he  has  not  paid  the  same. 

[^Demand  of  Judgment.^ 


No,  49. 
On  a  Makink  [open]  Policy,  on  Vessel  lost  by  Perils  op  the  Sea,  &c. 

(Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  The  plaintiff  was  the  owner  of  [or  had  an  interest  in]  the  ship 

at  the  time  of  her  loss,  as  hereinafter  mentioned. 

2.  That  on  the  day  of  i8  ,  at  , 
the  defendants,  in  consideration  of  rupees  to  them  paid  [or  which 
the  plaintiff  then  promised  to  pay]  executed  to  him  a  policy  of  insurance  upon 
the  said  ship,  a  copy  of  which  is  hereto  annexed ;  [or,  whereby  they  promised 
to  pay  to  the  plaintiff,  within  days  after  proof  of  loss  and  interest, 
all  loss  and  damage  accruing  to  him  by  reason  of  the  destruction  or  injury  of 
the  said  ship,  during  her  next  voyage  from  to  ,  whether 
by  perils  of  the  sea  or  by  fire,  or  by  other  causes  therein  mentioned,  not 
exceeding                  rupees] . 

3.  That  the  said  ship,  whili  proceeding  on  the  voyage  mentioned  in  the  said 
policy,  was  on  the  day  of  1 8  ,  totally  lost  by 
the  perils  of  the  sea  [or  otherwise]. 

4.  That  the  plaintiff's  loss  thereby  was  rupees. 

5.  That  on  the  day  of  i8  ,  he  furnished 
the  defendants  with  proof  of  his  loss  and  interest,  and  otherwise  duly  performed 
all  the  conditions  of  the  said  policy  on  his  part. 

6.  That  the  defendants  have  not  paid  the  said  loss. 

[De7nand  of  Judgment.] 


No.  50. 

On  Cargo,  lost  by  Fire: — valued  Policy. 

(Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows ; — 

1.  That  plaintiff  was  the  owner  of  [or  had  an  interest  in]  [one  hundred  bales 
of  cotton]  on  board  the  ship  at  the  time  of  her  loss  as  herein- 
after mentioned. 

2.  That  on  the  day  of  i8  ,  at  , 
the  defendants,  in  consideration  of  rupees  which  the  plaintiff  then 
paid  [or  promised  to  pay],  executed  to  him  a  policy  of  insurance  upon  the  said 
goods,  a  copy  of  which  is  hereto  annexed]  ;  [or,  whereby  they  promised  to  pay 
to  the  plaintiff  rupees  in  case  of  the  total  loss,  by  fire  or  other  causes 
mentioned,  of  the  said  goods  before  their  landing  at  ;  or,  in  case  of 
partial  loss,  such  damage  as  the  plaintiff  might  sustain  thereby,  provided 
the  same  should  not  exceed  per  centum  of  the  whole  value  of  the 
goods]. 
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3.  That  on  the  day  of  18  ,  at  , 
while  proceeding  on  the  voyage  mentioned  in  the  said  policy,  the  said  gooda 
were  totally  destroyed  by  fire  {or,  as  the  case  may  be). 

4,  5  and  6,  [As  in  paragraphs  4,  5  and  6  of  the  preceding  form.} 

[Demand  of  judgment.'] 


No.  51. 

On  Fbeight: — valued  Policy. 

{Title.) 

A.-  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  the  plaintiff  had  an  interest  in  the  freight  to  be  earned  by  the  ship 

on  her  voyage  from  to  at  the  time  of 

her  loss  as  hereinafter  mentioned,  and  that  a  large  quantity  of  goods  was 
shipped  upon  freight  in  her  at  that  time. 

2.  That  on  the  day  of  18  ,  at  , 
the  defendant,  in  consideration  of  rupees  to  him  paid,  executed  to 
the  plaintiff  a  policy  of  insurance  upon  the  said  freight,  a  copy  of  which 
is  hereto  annexed  [or  state  its  tenor,  as  before']. 

3.  That  the  said  ship,  while  proceeding  upon  the  voyage  mentioned  in  the 
said  policy,  was,  on  the  day  of  18  ,  totally 
lost  [by  the  perils  of  the  sea]. 

4.  That  the  plaintiff  ha^  not  received  any  freight  from  the  said  ship,  nor 
did  she  earn  any  on  the  said  voyage,  by  reason  of  her  loss  as  aforesaid. 

5  and  6.  [As  in  Form  No.  49.] 

[Demand  of  judgment.'] 


No.  52. 
Fob  a  Loss  by  general  Average. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  plaintiff  was  the  owner  of  [or  had  an  interest  in]  [one  hundred 
bales  of  cotton]  shipped  on  board  a  vessel  called  the  Y.  Z.,  from  to 

,  at  the  time  of  the  loss  hereafter  mentioned. 

2.  That  on  the  day  of  18  ,  at  ,  in 
consideration  of  rupees  [which  the  plaintiff  then  promised  to  pay],  the 
defendant  executed  to  the  plaintiff  a  policy  of  insurance  upon  his  said  goods, 
a  copy  of  which  is  hereto  annexed  [or  state  its  tenor  as  before]. 

3.  That  on  the  day  of  18  ,  while  proceeding 
on  the  voyage  mentioned  in  the  said  policy,  the  said  vessel  was  so  endangered 
by  perils  of  the  sea  that  the  master  and  crew  thereof  were  compelled  to,  and 
did,  cast  into  the  sea  a  large  part  of  her  rigging  and  furniture. 

4.  That  the  plaintiff  was,  by  reason  thereof,  compelled  to,  and  did,  pay 
a  general  average  loss  of  rupees. 

6.  That  on  the  day  of  18         ,  he  furnished  the 

defendant  with  proof  of  his  loss  and  interest,  and  otherwise  duly  performed  all 
the  conditions  of  the  said  policy  on  his  part. 

6.  That  the  defendant  has  not  paid  the  said  loss. 
[Deuiand  of  judgment.'] 


I'})^  THE    CODE    OF    CIVIL    PROCEDUEE. 

No.  53. 
Fob  a  Particular  Average  Loss. 
{Title.') 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 
1  and  2.  [As  in  the  last  preceding  form.] 

3.  That  on  the  day  of  i8  ,  while  on  the 

high  seas,  the  sea- water  broke  into  the  said  ship,  and  damaged  the  said  [cotton] 
to  the  amount  of  rupees. 

4  and  5.  [As  in  paragraphs  5  and  6  of  the  last  preceding  fonn.'\ 
[Demand  of  judgment.']    ~ 


No.  54. 
On  a  Fibe-ixsorance  Policy. 
{Title.) 
A.  B.y  the  above-named  plaintiff,  states  as  follows : — 

1.  That  plaintiff  [was  the  owner  of,  or]  had  an  interest  in  a  [dwelling-house, 
known  as  No.  ,  street,  in  the  city  ],  at  the  time 
of  its  destruction  [or,  injury]  by  fire  as  hereinafter  mentioned. 

2.  That  on  the  day  of  i8  ,  at  , 
in  consideration  of  rupees  [to  them  paid],  the  defendants  executed 
to  the  plaintiff  a  policy  of  insurance  on  the  said  [premises],  a  copy  of  which 
is  hereto  annexed  [or  state  its  tenor]. 

3.  That  on  the  day  of  i8  ,  the  said  [dwelling- 
house]  was  totally  destroyed  [or,  greatly  damaged]  by  fire. 

4.  That  the  plaintifi^s  loss  thereby  was  rupees. 

5.  That  on  the  day  of  i8  ,  he  furnished  the 
defendants  with  proof  of  his  said  loss  and  interest,  and  otherwise  duly  per- 
formed all  the  conditions  of  the  said  policy  on  his  part. 

6.  That  the  defendants  have  not  paid  the  said  loss. 

[Demand  of  judgment.] 


No.  55. 

Against  Surety  fob  Payment   of  Eent. 

{Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows: — 

1.  That  on  the  day  of  1 8  ,  at  , 
one  .E.  F.  hired  from  the  plaintiff,  for  the  term  of  years,  the  [house 
No.  ,  street  ,]  at  the  annual  rent  of  rupees,  payable 
[monthly]. 

2.  That  [at  the  same  time  and  place]  the  defendant  agreed,  in  consideration 
of  the  letting  of  the  said  premises  to  the  said  E.  F.,  to  guarantee  the  punctual 
payment  of  the  said  rent. 

3.  That  the  rent  aforesaid  for  the  month  of  i8  ,  amount- 
ing to                             rupees,  has  not  been  paid. 
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[If,  hy  the  terms  of  the  agreement,  notice  is  required  to  be  giren  to  the 
surety,  add  : — ] 

4.  That  on  the  day  of  i8  ,  the  plaintiff  gave 
notice  to  the  defendant  of  the  non-payment  of  the  said  rent,  and  demanded 
payment  thereof. 

5.  That  he  has  not  paid  the  same. 

[^Demand  of  Judgment.'] 


B. — Plaints  for  Compensation  for  Breach  of  Contract. 

No.  56. 
For  Breach  of  Agreement  to  convey  Land. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  plaintiff"  and  defendant  entered  into  an  agreement,  under  their  hands,  of 
which  a  copy  is  hereto  annexed. 

[Or,  That  on,  &c.,  the  defendant  agreed  with  the  plaintiff  that,  in  consider- 
ation of  a  deposit  of  rupees  then  paid,  and  of  the  further  sum  of  [ten 
thousand]  rupees  payable  as  hereinafter  mentioned,  he  would,  on  the 
day  of  l8  ,  at  execute  to  the  plaintiff  a 
sufficient  conveyance  of  [the  house  No.  ,  street,  in  tlje  city  of 
,  free  from  all  incumbrances ;  and  the  plaintiff  agreed  to  pay 
[ten  thousand]  rupees  for  the  same  on  delivery  thereof]. 

2.  That  on  the  day  of  i8  ,  the  plaintiff  de- 
manded the  conveyance  of  the  said  property  from  the  defendant  and  tendered 

rupees  to  the  defendant  [or,  that  all  conditions  were  fulfilled,  and 
all  things  happened  and  all  times  elapsed  necessary  to  entitle  the  plaintiff  to 
have  the  said  agreement  performed  by  the  defendant  on  his  part]. 

3.  That  the  defendant  has  not  executed  any  conveyance  of  the  said  property 
to  the  plaintiff  [or,  that  there  is  a  mortgage  upon  the  said  property,  made  by 

to  ,  for  rupees,  registered  in  the  oflBce 

of  ,  on  the  day  of  1 8         ,  and  still  un- 

satisfied, or  any  other  defect  of  title]. 

4.  That  the  plaintiff"  has  thereby  lost  the  use  of  the  money  paid  by  him  as 
such  deposit  as  aforesaid  and  of  other  moneys  provided  by  him  for  the  comple- 
tion of  the  said  purchase,  and  has  lost  the  expenses  incurred  by  him  in  investi- 
gating the  title  of  the  defendant  and  in  preparing  to  perform  the  agreement  on 
his  part,  and  has  incurred  expense  in  endeavouring  to  procure  the  performance 
thereof  by  the  defendant, 

5.  The  plaintiff  prays  judgment  for  rupees  compensation. 


No.  57. 
For  Breach  of  Agreement  to  purchask  Land. 
{Title.) 
A.  11.,  the  above-named  plaintiff,  states  as  foUows  :  — 
I.  That  on  the  day  of  i8         ,  at  , 

the  plaintiff"  and  defendant  entered  into  an  agreement,  under  their  liands,  of 
which  a  copy  is  hereto  annexed. 

VOI-.  II.  3  B 
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[Or.  That  on  the  day  of  iS         ,  at  , 

the  plaintiff  and  defendant  mutually  agreed  that  the  plaintiff  should  sell  to  the 
defendant  and  that  the  defendant  should  purchase  from  the  plaintiff  forty 
bfgh^  of  land  in  the  village  of  for  rupees.] 

2.  That  on  the  day  of  18         ,  at 

the  plaintiff,  being  then  the  absolute  owner  of  the  said  property  [and  the  same 
being  free  from  all  incumbrances,  as  was  made  to  appear  to  the  defendant], 
tendered  to  the  defendant  a  sufficient  instrument  of  conveyance  of  the  same 
[or,  was  ready  and  willing,  and  offered,  to  convey  the  same  to  the  defendant 
by  a  sufficient  instrument,]  on  the  payment  by  the  defendant  of  the  said  sum. 

3.  That  the  defendant  has  not  paid  the  same. 

[Demand  of  judgment.^ 


No.  68. 

Another  Form. 

For  not  completing  a  Purchase  of  Immoveable  Property. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  by  an  agreement  dated  the  day  of  1 8  ,  it  was 
agreed  by  and  between  the  plaintiff  and  the  defendant  that  the  plaintiff  should 
sell  to  the  defendant  and  the  defendant  should  purchase  from  the  plaintiff  a 
house  and  land  at  the  price  of  rupees,  upon  the  terms  and  conditions 
following  (that  is  to  say)  — 

(a)  That  the  defendant  should  pay  the  plaintiff  a  deposit  of  rupees 

in  part  of  the  said  purchase-money  on  the  signing  of  the  said  agreement,  and 
the  remainder  on  the  day  of  1 8  ,  on  which 

day  the  said  purchase  should  be  completed. 

(6)  That  the  plaintiff  should  deduce  and  make  a  good  title  to  the  said 
premises  on  or  before  the  day  of  18  ,  and  on 

payment  of  the  said  remainder  of  the  said  purchase-money  as  aforesaid  should 
execute  to  the  defendant  a  proper  conveyance  of  the  said  premises,  to  be  pre- 
pared at  the  defendant's  expense. 

2.  That  all  conditions  were  fulfilled,  and  all  things  happened  and  all  times 
elapsed  necessary  to  entitle  the  plaintiff  to  have  the  said  agreement  performed 
by  the  defendant  on  his  part,  yet  the  defendant  did  not  pay  the  plaintiff  the 
remainder  of  the  said  purchase  money  as  aforesaid  on  his  part. 

3.  Tliat  the  plaintiff'  has  thereby  lost  the  expense  which  he  incurred  in  pre- 
paring to  perform  the  said  agreement  on  his  part,  and  has  been  put  to  expense 
in  endeavouring  to  procure  the  performance  thereof  by  the  defendant. 

[Demand  of  jvdgment.'\ 


No.  59. 

For  not  delivering  Goods  sold. 

{Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18         ,  at  . 

the  plaintiff  and  defendant  mutually  agreed  that  the  defendant  should  deliver 
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[one  hundred  barrels  of  flour]  to  the  plaintiff  [on  the  day  of 

1 8         ],  and  that  the  plaintiff  should  pay  therefor 
rupees  on  delivery, 

2.  That  on  the  [said]  day  the  plaintiff  was  ready  and  willing,  and  offered  to 
pay  the  defendant  the  said  sum  upon  delivery  of  the  said  goods. 

3.  That  the  defendant  has  not  delivered  the  same,  whereby  the  plaintiff  has 
been  deprived  of  the  profits  which  would  have  accrued  to  him  from  such 
delivery. 

[Demand  of  Judgment. "] 


No.  60. 
Fob  Breach  of  Contract  to  employ. 

(Title.) 

A.  B.,  the  above»named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  plaintiff  and  defendant  mutually  agreed  that  the  plaintiff  should  serve  the 
defendant  as  [an  accountant,  or  in  the  capacity  of  foreman,  or  as  the  case  may 
he],  and  that  the  defendant  should  employ  the  plaintiff  as  such,  for  the  term 
of  [one  year],  and  pay  him  for  his  services                  rupees  [monthly]. 

2.  That  on  the  day  of  i8  ,  the  plaintiff 
entered  upon  the  service  of  the  defendant  as  aforesaid,  and  has  ever  since  been, 
and  still  is,  ready  and  willing  to  continue  in  such  service  during  the  remainder 
of  the  said  year,  whereof  the  defendant  always  had  notice. 

3.  That  on  the  day  of  l8  ,  the  defendant 
wrongfully  discharged  the  plaintiff,  and  refused  to  permit  him  to  serve  as 
aforesaid,  or  to  pay  him  for  his  services. 

[Demand  of  judgment.^ 


No.  61. 

For  Preach  of  Contract  to  employ,  where  the  Employment 

NEVER  took  Effect. 

{Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  [As  in  last  preceding  Form."] 

2.  That  on  the  day  of  i8  ,  at  , 
the  plaintiff  offered  to  enter  upon  the  service  of  the  defendant,  and  has  ever 
since  been  ready  and  willing  so  to  do. 

3.  That  the  defendant  refused  to  permit  the  plaintiff  to  enter  upon  such 
service,  or  to  pay  him  for  his  services. 

[Demand  of  Judgment.] 


No.  62. 

For  Breach  of  Contract  to  Serve. 

{Title.) 

A.  B.,  the  above-named  plaintiff,  states  sa  followi  : — 

1.  That  on  the  day  of  i8        ,  at  , 

the  plaintiff  and  defendant  mutually  agreed  that  the  plaintiff  should  employ 

3  B  2 
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the  defendant  at  an  [annual]  compensation  of  rupees,  and  that  the 

defendant  should  serve  the  plaintiff  as  [an  artist]  for  the  term  of  [one  year]. 

2.  That  the  plaintiff  has  always  been  ready  and  willing  to  perform  his  part 
of  the  said  agreement  [and  on  the  day  of  1 8  ., 
offered  so  to  do]. 

3.  That  the  defendant  [entered  upon]  the  service  of  the  plaintiff  on  the 
above-mentioned  day,  but  afterwards,  on  the  day  of 

1 8         ,  he  refused  to  serve  the  plaintiff  as  aforesaid. 
[Demanrl  of  judgment.'] 


No.  63. 
Against  a  Builder  for  Defective  Workmanship. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 
1.  That  on  the  day  of  i8         ,  at  , 

the  plaintiff  and  defendant  entered  into  an  agreement,  of  which  a  copy  is 
hereto  annexed. 

[^Or  state  the  tenor  of  the  contract.^ 

[2.  That  the  plaintiff  duly  performed  all  the  conditions  of  the  said  agreement 
on  his  part.] 

3.  That  the  defendant  [built  the  house  referred  to  in  the  said  agreement  in 
a  bad  and  unworkmanlike  manner], 

[^Demand  of  judgment.'] 


No.  64. 
By  the  Master  against  the  Father  or  Gdardian  of  an  Apprentice. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  ; — 

1.  That  on  the  day  of  i8  ,  at  , 
the  defendant  entered  into  an  agreement,  under  his  hand  and  seal ',  a  copy  of 
which  is  hereto  annexed. 

[  Or  state  the  tenor  of  the  contract.'] 

2.  That  after  the  making  of  the  said  agreement  the  plaintiff  received  the 
said  [apprentice]  into  his  service  as  such  apprentice  for  the  term  aforesaid, 
and  has  always  performed  and  been  ready  and  willing  to  perform  all  things  in 
the  said  agreement  on  his  part  to  be  performed. 

3.  That  on  the  day  of  i8  ,  the  said  [appren- 
tice] wilfully  absented  himself  from  the  service  of  the  plaintiff,  and  continues 
so  to  do. 

[Demand  of  judgment.] 

1  The  foi-m  given  in  Act  XIX  of  1850  requires  the  seal  of  the  father  or  giiardiau. 
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No.  65. 
By  the  Apprentice  against  the  Master. 
(Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  defendant  entered  into  an  agreement  with  the  plaintiff  and  his  [father], 
E.  F.,  under  their  hands  and  seals,  a  copy  of  which  is  hereto  annexed. 

2.  That  after  the  making  of  the  said  agreement  the  plaintiff  entered  into  the 
service  of  the  defendant  with  him  after  the  manner  of  an  apprentice  to  serve 
for  the  term  mentioned  in  the  said  agreement,  and  has  always  performed  all 
things  in  the  said  agreement  contained  on  his  part  to  be  performed. 

3.  That  the  defendant  has  not  [instructed  the  plaintiff  in  the  business  of 

,  or  state  any  other  breach,  such  as  cruelty,  failure  to  provide 
sufficient  food,  or  other  ill-treatment]. 

[Demand  of  Judgment.'] 


No.  66. 
On  a  Bond  fob  the  Fidelity  of  a  Clbbe. 
{Title.) 
A .  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  at  , 
plaintiff  employed  one  E.  F.  as  a  clerk. 

2.  That  on  the  day  of  i8  ,  at  , 
the  defendant  agreed  with  the  plaintiff,  that  if  the  said  E.  F.  should  not 
faithfully  perform  his  duties  as  a  clerk  to  the  plaintiff,  or  should  fail  to  account 
to  the  plaintiff  for  all  moneys,  evidences  of  debt,  or  other  property  received 
by  him  for  the  use  of  the  plaintiff,  the  defendant  would  pay  to  the  plaintiff 
whatever  loss  he  might  sustain  by  reason  thereof,  not  exceeding 

rupees. 

[Or,  2.  That  at  the  same  time  and  place,  the  defendant  bound  himself  to  the 
plaintiff,  by  a  writing  under  his  hand,  in  the  penal  sum  of  rupees, 

conditioned  that  if  the  said  E.  F.  should  faithfully  perform  his  duties  as  clerk 
and  cashier  to  the  plaintiff,  and  should  justly  account  to  the  plaintiff  for  all 
moneys,  evidences  of  debt,  or  other  property  which  should  be  at  any  time 
held  by  him  in  trust  for  the  plaintiff,  the  same  should  be  void  but  not  other- 
wise.] 

[Or,  2.  That  at  the  same  time  and  place,  the  defendant  executed  to  the 
plaintiff  a  bond,  a  copy  of  which  is  hereto  annexed.] 

3.  That  between   the  day   of  i8         ,  and  the 

day  of  i8         ,  the  said  E.  F.  received  money  and 

other  property,  amounting  to  the  value  of  rupees,  for  the  use  of  the 

plaintiff,  for  which  he  has  not  accounted  to  him,  and  the  same  atill  remains 
due  and  unpaid. 

[Demand  ofjudgment.l 
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No.  67. 
By  Tenant  against  Landlord,  avith  Special  Damage. 
{Title.) 
A.  B.,  the  above-named  plaintiflF,  states  as  follows  : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  defendant,  by  an  instrument  in  writing,  let  to  the  plaintiff  [the  house 
No.  ,  street],  for  the  term  of  years,  contracting 
with  the  plaintiff  that  he,  the  plaintiff,  and  his  legal  representatives  should 
quietly  enjoy  possession  thereof  for  the  said  term. 

2.  That  all  conditions  were  fulfilled  and  all  things  happened  necessary  to 
entitle  the  plaintiff  to  maintain  this  suit. 

3.  That  on  the  day  of  during  the  said  term,  one 
E.  F.,  who  was  the  lawful  owner  of  the  said  house,  lawfully  evicted  the 
plaintiff  therefrom,  and  still  withholds  the  possession  thereof  from  him. 

4.  ITiat  the  plaintiff  was  thereby  [prevented  from  continuing  the  business 
of  a  tailor  at  the  said  place,  was  compelled  to  expend  rupees  in 
moving,  and  lost  the  custom  of  O.  S.  and  I.  J.  by  such  removal]. 

\J)emand  of  judgment. '\ 


No.  68. 
For  Breach  of  Warranty  of  Moveables. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  defendant  warranted  a  steam-engine  to  be  in  good  working  order,  and 
thereby  induced  the  plaintiff  to  purchase  the  same  of  him,  and  to  pay  him 

rupees  therefor. 

2.  That  the  said  engine  was  not  then  in  good  working  order,  whereby  the 
plaintiff  incurred  expense  in  having  the  said  engine  repaired,  and  lost  the 
profits  which  could  otherwise  have  accrued  to  him  while  the  engine  was  under 
repair. 

[^Devnand  qfjudgment.'] 


No.  69. 
On  an  Agreement  of  Incemnitt. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  plaintiff  and  defendant  being  partners  in  trade  under  the  fii-m  of  A.  B.  <£' 
C.  D.,  dissolved  the  said  partnership,  and  mutually  agreed  that  the  defendant 
should  take  and  keep  all  the  partnership-property,  pay  all  debts  of  the  firm, 
and  indemnify  the  plaintiff  against  all  claims  that  might  be  made  upon  him  on 
account  of  any  indebtedness  of  the  said  firm. 

2.  That  the  plaintiff  duly  performed  all  the  conditions  of  the  said  agreement 
on  his  part. 
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3.  That  on  the  day  of  18  [a  judgment  was 
recovered  against  the  plaintiff  and  defendant  by  one  E.  F.,  in  the  High  Court 
of  Judicature  at  ,  upon  a  debt  due  from  the  said  firm  to  the 
said  E.  F.,  and  on  the  day  of  18  ,]  the  plaintiff 
paid                     rupees  [in  satisfaction  of  the  same]. 

4.  That  the  defendant  has  not  paid  the  same  to  the  plaintiff. 

{^Demand  qfju(lgmtnt.'\ 


No.  70. 
By  Shipowner  against  Fbeightob  fob  not  Loading. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18  ,  at  , 
the  plaintiff  and  defendant  entered  into  an  agreement,  a  copy  of  which  is  here- 
to annexed. 

[  Or,  1.  That  on  ,  at  ,  the  plaintiff  and  defendant 

agreed  by  charter-party  that  the  defendant  should  deliver  to  the  plaintiff's 
ship  at  on  the  day  of 

18         ,  five  hundred  tons  of  merchandise,  which  she  should  carry  to  , 

and  there  deliver,  on  payment  of  freight ;  and  that  the  defendant 

should  have  days  for  loading,  days  for  discharge,  and  days 

for  demurrage,  if  required,  at  rupees  per  day.] 

2.  That  at  the  time  fixed  by  the  said  agreement  the  plaintiff  was  ready  and 
willing,  and  offered,  to  receive  [the  said  merchandise,  or,  the  merchandise 
mentioned  in  the  said  agreement]  from  the  defendant. 

3.  That  the  period  allowed  for  loading  and  demurrage  has  elapsed,  but  the 
defendant  has  not  delivered  the  said  merchandise  to  the  said  vessel. 

Wherefore,  the  plaintiff  demands  judgment  for  rupees  for  de- 

murrage and  rupees  additional  for  compensation. 


C. — Plaints  fob  Cowpensatiox  iton  Weokgs. 
No.  71. 
For  Tbesfasb  on  Land. 
( Title^ 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 
1.  That  on  the  day  of  18         ,  at 

the  defendant  entered  upon  certain  land  of  the  plaintiff,  known  as 
[and  depastured  the  same  with  cattle,  trod  down  the  grass,  cut  the  timber^ 
and  otherwige  injured  the  same.] 

[Demand  of  judgment.'] 
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No.  72. 
Fob  Tkespas8  in  entering  a  Dwelling-house. 
{Title.) 
A.  B.,  the  above-named  plaiutitf,  states  as  follows  : — 

1.  That  the    defendant   entered   a   dwelling-house    of  the   plaintifif  called 

,  and  made  a  noise  and  disturbance  therein  for  a  long  time,  and 
broke  open  the  doors  of  the  said  dwelling-house,  and  removed,  took  and 
carried  away  the  fixtures  and  goods  of  the  plaintiff  therein,  and  disposed  of 
the  same  to  the  defendant's  own  use,  and  expelled  the  plaintiff  and  his  family 
from  the  possession  of  the  said  dwelling-house,  and  kept  them  so  expelled  for 
a  long  time. 

2.  That  the  plaintiff  was  thereby  prevented  from  carrying  on  his  business, 
and  incurred  expense  in  procuring  another  dwelling-house  for  himself  and 
family. 

[^Dema7id  of  judgment.'] 


No.  73. 
For  Trespass  on  Moveables. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  l8  ,  at  , 
the  defendant  broke  open  ten  barrels  of  rum  belonging  to  the  plaintiff,  and 
emptied  their  contents  into  the  street  [or,  seized  and  took  the  plaintiff's  goods, 
that  is  to  say,  iron,  rice  and  household  furniture,  or  as  the  case  may  he,  and 
carried  away  the  same  and  disposed  of  them  to  his  own  use]  : 

or,  seized  and  took  the  plaintifl  's  cows  and  bullocks,  and  impounded  them 
and  kept  them  impounded  for  a  long  time. 

2.  That  the  plaintiff  was  thereby  deprived  of  the  use  of  the  cows  and 
bullocks  during  that  time,  and  incurred  expense  in  feeding  them  and  in  getting 
them  restored  to  him ;  and  was  also  prevented  from  selling  them  at 

fair,  as  he  otherwise  would  have  done,  and  the  said  cows  and  bullocks  are 
diminished  in  value  to  the  plaintiff  [otherwise,  date  the  injury  according  to 
the  facts']. 

[Demand  ofjudgtnent.] 


No.  74. 
For  the  Conversion  of  Moveable  Property, 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  plaintiff  was  in 
possession  of  certain  goods  described  in  the  schedule  hereto  annexed  [or,  of 
one  thousand  barrels  of  flour]. 

2.  That  on  that  day,  at  ,  the  defendant  converted  the  same  to 
his  own  use,  and  wrongfully  deprived  the  plaintiff  of  the  use  and  possession 
of  the  same. 

[Demand  ofjudgtnent.] 

The  Schedule. 
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No.  75. 
Against  a  Warehouseman  for  Refusal  to  deliver  goous. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  i8         ,  at  , 
the  defendant,  in  consideration  of  the  paynient  to  him  of                   rupees  \or, 

rupees  per  barrel,  per  month,  &c.],  agreed  to  keep  in  his  godown  [one 
hundred  barrels  of  flour],  and  to  deliver  the  same  to  the  plaintiff  on  payment 
of  the  said  sum. 

2.  That  thereupon  the   plaintiff  deposited  with   the   defendant   the   said 
[hundred  barrels  of  flour]. 

3.  That  on  the  day  of  i8  ,  the  plaintiff 
requested  the  defendant  to  deliver  the  said  goods,  and  tendered  him 

rupees  [or  the  full  amount  of  storage  due  thereon],  but  the 
defendant  refused  to  deliver  the  same, 

4.  That  the  plaintiff  was  thereby  prevented  from  selling  the  said  goods 
to  E.  F.,  and  the  same  are  lost  to  the  plaintiff. 

[Demand  of  judgment.'] 


No.  76. 
For  procuring  Property  by  Fraud. 
ITith.'] 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  defendant,  for  the  purpose  of  inducing  the  plaintiff  to  sell  him  certain 
goods,  represented  to  the  plaintiff  that  [he,  the  defendant,  was  solvent,  and 
worth                         rupees  over  all  his  liabilities]. 

2.  That  the  plaintiff  was  thereby  induced  to  sell  [and  deliver]  to  the 
defendant  [dry  goods]  of  the  value  of  rupees. 

3.  That  the  said  representations  were  false  [or,  state  the  particular  false- 
hoods], and  were  then  known  by  the  defendant  to  be  so. 

4.  That  the  defendant  has  not  paid  for  the  said  goods.  [Or,  if  the  goods 
were  not  delivered,  That  the  plaintiff,  in  prepai'ing  and  shipping  the  said  goods 
and  procuring  their  restoration,  expended  rupees.] 

[Demand  of  judgment.'] 


No.  77. 
For  fraudulently  procuring  Credit  to  be  given  to  another  Person. 

{Title.) 
A.  It.,  the  above-named  plaintiff,  states  as  follows  : — 
1.  That  on  the  day  of  i8         ,  at  , 

the  defendant  represented  to  the  plaintift"  that  one  E.  F.  was  solvent  and  in 
good  credit,  and  worth  rupees  over  all  his  liabilities  [or,  that  E.  V. 

then  held  a  responsible  situation  and  was  in  good  circumstances,  and  might 
safely  be  trusted  with  goods  on  credit]. 
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2.  That  the  plaintiff  was  thereby  induced  to  sell  to  the  said  H.  F.  [rice]  of 
the  value  of  rupees  [on  month's  credit]. 

3.  That  the  said  representations  were  false  and  were  then  known  by  the 
defendant  to  be  so,  and  were  made  by  him  with  intent  to  deceive  and 
defraud  the  plaintiff  [or,  to  deceive  and  injure  the  plaintiff]. 

4.  That  the  said  E.  F.  [did  not  pay  for  the  said  goods  at  the  expiration  of 
the  credit  aforesaid,  or]  has  not  paid  for  the  said  rice,  and  the  plaintiff  has 
wholly  lost  the  same  by  reason  of  the  premises. 

[Demand  of  judgment.'} 


No.  78. 
Fob  polluting  thb  Water  under  the  Plaintiff's  Land. 
(Title). 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  he  is,  and  at  all  the  times  hereinafter  mentioned  was,  possessed  of 
certain  land  called  and  situate  in  ,  and  of  a  well 
therein,  and  of  water  in  the  said  well,  and  was  entitled  to  the  use  and  benefit 
of  the  said  well  and  of  the  said  water  therein,  and  to  have  certain  springs  and 
streams  of  water  which  flowed  and  ran  into  the  said  well  to  supply  the  same  to 
flow  or  run  without  being  foaled  or  polluted. 

2.  Than  on  the  day  of  18  ,  the  defendant 
wrongfully  fouled  and  polluted  the  said  well  and  the  said  water  therein  and 
the  said  springs  and  streams  of  water  which  flowed  into  the  said  well. 

3.  That  by  reason  of  the  premises  the  said  water  in  the  said  well  became 
impure  and  unfit  for  domestic  and  other  necessary  purposes,  and  the  plaintiff 
and  his  family  are  deprived  of  the  use  and  benefit  of  the  said  well  and  water. 

[Demand  of  judgment.] 


No.  79. 
For  carrying  on  a  noxious  Manufacture. 
(Title). 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  the  plaintiff  is,  and  at  all  the  times  hereinafter  mentioned  was, 
possessed  of  certain  lands  called  situate  in 

2.  That  ever  since  the  day  of  18  ,  the 
defendant  has  wrongfully  caused  to  issue  from  certain  smelting  works  carried 
on  by  the  defendant  large  quantities  of  offensive  and  unwholesome  smoke  and 
other  vapours  and  noxious  matter,  which  spread  themselves  over  and  upon  the 
said  lands,  and  corrupted  the  air,  and  settled  on  the  surface  of  the  said  lands. 

3.  That  thereby  the  trees,  hedges,  herbage  and  crops  of  the  plaintiff  glowing 
on  the  said  lands  were  damaged  and  deteriorated  in  value,  and  the  cattle  and 
live-stock  of  the  plaintiff  on  the  said  lands  became  unhealthy,  and  divei-s  of 
them  were  poisoned  and  died. 
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4.  That  by  reason  of  the  premisea,  the  plaintiff  was  unable  to  depasture  the 
said  lands  with  cattle  and  sheep  as  he  otherwise  might  have  done,  and  was 
obliged  to  remove  his  cattle,  sheep  and  farming  stock  therefrom,  and  has  been 
prevented  from  having  so  beneficial  and  healthy  a  use  and  occupation  of  tlie 
said  lands  as  he  otherwise  would  have  had. 

[Ttemand  of  judgment^ 


No.  80. 
For  obstructing  a  Way. 

{Title). 

A.  B.,  the  above-named  plaintiff,  states  as  follows  :  — 

1.  That  the  plaintifi'  is,  and  at  the  time  hereinafter  mentioned  was,  possessed 
of  [a  house  in  the  village  of  ]. 

2.  That  he  was  entitled  to  a  right  of  way  from  the  said  [house]  over  a 
certain  field  to  a  public  highway  and  back  again  from  the  said  highway  over 
the  said  field  to  the  said  house,  for  himself  and  his  servants  [with  vehicles,  or, 
on  foot]  at  all  times  of  the  year. 

3.  That  on  the  day  of  i8  ,  defendant  wrong- 
fully obstructed  the  said  way,  so  that  the  pdaintiff  could  not  pass  [with  vehicles, 
or,  on  foot,  or,  in  any  manner]  along  the  said  way  [and  has  ever  since  wrong- 
fully obstructed  the  same]. 

4.  \^State  special  damage,  if  any. ^ 

[Demand  of  judgment.'] 


Another  Form. 

1.  That  the  defendant  wrongfully  dug  a  trench  and  heaped  up  earth  and 
stones  in  the  public  highway  leading  from  to  so  as  to 
obstruct  it. 

2.  That  thereby  the  plaintiff,  wliile  lawfully  passing  along  the  said  highway, 
fell  over  the  said  earth  and  stones  [or,  into  the  said  trench]  and  broke  his  arm, 
and  suffered  great  pain,  and  was  prevented  from  attending  to  his  business  for 
a  long  time,  and  incurred  expense  for  medical  attendance. 

[Demand  ofjudyment]. 


No.  81. 
•     For  diverting  a  Water-coubsk. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  the  plaintiff  is,  and  at  the  time  hereinafter  mentioned  was,  possessed 
of  a  mill  situated  on  a  [stream]  known  as  the  ,  in  the  village  of 

,  district  of 

2.  That  by  reason  of  such  possession  the  plaintiff  was  entitled  to  the  flow  of 
the  said  stream  for  working  the  said  mill. 
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3.  That  on  the  day  of  18  ,  the  defendant, 
by  cutting  the  bank  of  the  said  sl.ream,  wrongfully  diverted  the  water  thereof, 
so  that  less  water  ran  into  the  plaintiff's  mill. 

4.  That  by  reason  thereof,  the  plaintiff  has  been  unable  to  grind  more  than 

sacks  per  day,  whereas,  before  the  said  diversion  of  water,  he  was 
able  to  grind  sacks  per  day. 

^Demand  of  Judgment.'] 


No.  82. 

Fob  obstructing  a  Right  to  use  Wateb  fob  Ireigation. 

{Tille). 

A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  the  plaintiff  is,  and  was  at  the  time  hereinafter  mentioned,  possessed 
of  certain  lands  situate,  &c.,  and  entitled  to  take  and  use  a  portion  of  the  water 
of  a  certain  stream  for  iiTigating  the  said  lands. 

2.  That  on  the  day  of  the  defendant  prevented 
the  plaintiff  from  taking  and  using  the  said  portion  of  the  said  water  as  afore- 
said, by  wrongfully  obstructing  and  diverting  the  said  stream, 

[Demand  of  judgment.'] 


No.  83. 
Fob  Waste  by  a  Lessee. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  the  defendant 
hired  from  him  [the  house  No.  ,  street]  for  the  term 
of 

2.  That  the  defendant  occupied  the  same  under  such  hiring. 

3.  That  during  the  period  of  such  occupation,  the  defendant  greatly  injured 
the  premises  [defaced  the  walls,  tore  up  the  floors,  and  broke  down  the  doors  ; 
or  otherwise  specify  the  injuries  as  far  as  possible]. 

The  plaintiff  prays  judgment  for  rupees  compensation. 


No.  84. 
Fob  Assault  and  Battery. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 
That  on  the  day  of  18         ,  at 

the  defendant  assaulted  and  beat  him. 

The  plaintiff  prays  judgment  for  rupees  compensation. 


m 


1' 
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No.  85. 
For  Assault  and  Battery,  with  special  Damage. 
(.Title.) 
A.  S.,  the  above-named  plaintiff,  states  as  follows  ; — 

1.  That  on  the  day  of  18  ,  at  , 
the  defendant  assaulted  and  beat  him  until  he  became  insensible. 

2.  That  the  plaintiff  was  thereby  disabled  from  attending  to  his  business  for 
[six  weeks  thereafter],  and  was  compelled  to  pay  rupees  for  medical 
attendance,  and  has  been  ever  since  disabled  [from  using  his  right  arm].  [^Or 
otherwise  state  the  damage  as  the  case  may  6e]. 

[^Demand  of  Judgment.] 


No.  86. 
For  Assault  and  False  Imprisonment. 
(^Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  :— 

1.  That  on  the  day  of  18  ,  at  , 
the  defendant  assaulted  the  plaintiff,  and  imprisoned  him  for  days 
[or  hours]  ;  [state  special  damar/e,  if  any,  thus  :— 

2.  That  by  reason  thereof  the  plaintiff  suffered  great  pain  of  body  and  mind 
and  was  exposed  and  injured  in  his  credit  and  circumstances,  and  was  pre- 
vented from  carrying  on  his  business  and  from  providing  for  his  family  by  his 
personal  care  and  attention,  and  incurred  expense  in  obtaining  his  liberation 
from  the  said  imprisonment  [or  otherwise,  as  the  case  may  be]. 

[Demand  of  Judgment.] 


No.  87. 
For  Injuries  caused  by  Negligence  on  a  Railroad. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18         ,  the  defendants 
were   common  carriers  of  passengers  by  railway  between  and 

2.  That  on  that  day  the  plaintiff  was  a  passenger  in  one  of  the  carriages  of 
the  defendants  on  the  said  road. 

3.  That  while  he  was  such  passenger,  at  [or,  near  the  station  of 

;  or,  between  the  stations  of  and  ],  a  collision 

occurred  on  the  said  railway,  caused  by  the  negligence  and  unskilfulness  of  the 
defendants'  servants,  whereby  the  plaintiff  was  much  injured  [having  his  leg 
broken,  his  head  cut,  &c.,  and  state  the  special  damage,  if  any,  as],  and 
incurred  expense  for  medical  attendance,  and  is  permanently  disabled  from 
carrying  on  his  former  business  as  [a  salesman]. 

[Demand  of  Judgment.] 
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[^Or  til  us : —  2.  That  on  that  day  the  defendants  by  their  servants  so 
negligently  and  unskilfully  drove  and  managed  an  engine  and  a  train  of 
carriages  attached  thereto  upon  and  along  the  defendants'  railway  which  the 
plaintiff  was  then  lawfully  crossing,  that  the  said  engine  and  train  were  driven 
and  struck  against  the  plaintiff,  whereby,  rfc,  as  in  §  3]. 


No.  8S. 
For  Injckies  caused  by  Negligent  Driving. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  The  plaintiff  is  a  shoemaker,  carrying  on  business  at 
The  defendant  is  a  merchant  of 

2.  On  the  [23rd  May,  1S75I,  the  plaintiff  was  walking  eastward  along 
Chowringhee,  in  the  City  of  Calcutta,  at  about  3  o'clock  in  the  afternoon.  He 
was  obliged  to  cross  Harrington  Street,  which  is  a  street  running  into  Chow- 
ringhee at  right  angles.  While  he  was  crossing  this  street,  and  just  before 
he  could  reach  the  foot-pavement  on  the  further  side  thereof,  a  carriage  of  the 
defendant's,  drawn  by  two  horses,  under  the  charge  and  control  of  the 
defendant's  servants,  was  negligently,  suddenly,  and  without  any  warning, 
turned  at  a  rapid  and  dangerous  pace  out  of  Harrington  Street  into  Chow- 
ringhee. The  pole  of  the  carriage  struck  the  plaintiff  and  knocked  him  down, 
and  he  was  much  trampled  by  the  horses. 

3.  By  the  blow  and  fall  and  trampling  the  plaintiff's  left  arm  was  broken, 
and  he  was  bruised  and  injured  on  the  side  and  back,  as  well  as  internally, 
and  in  consequence  thereof  the  plaintiff  was  for  four  months  ill  and  in  suffering, 
and  unable  to  attend  to  his  business,  and  incurred  heavy  medical  and  other 
expenses,  and  sustained  great  loss  of  business  and  profits. 

The  plaintiff  claims  rupees  damages. 


{TitU.) 
Written  Statement  of  Dtftndant. 

1.  The  defendant  denies  that  the  carriage  mentioned  in  the  plaint  was  the 
defendant's  carriage,  or  that  it  was  under  the  charge  or  control  of  the  de- 
fendant's servants.     The  carriage  belonged  to  [Messrs.  E.  F.  and  G.HJ]  of 

Street,  Calcutta,  livery  stable-keepers,  employed  by  the  defendant 
to  supply  him  with  carriages  and  horses  ;  and  the  person  under  whose  charge 
and  control  the  said  carriage  was,  was  the  servant  of  the  said  [Messrs.  E.  F. 
and  G.  EX 

2.  The  defendant  does  not  admit  that  the  said  carriage  was  tamed  out  of 
Harrington  Street  either  negligently,  suddenly,  or  without  warning,  or  at  a 
rapid  or  dangerous  pace. 

3.  The  defendant  says  that  the  plaintiff  might  and  could,  by  the  exercise  of 
reasonable  care  and  diligence,  have  seen  the  said  carriage  approaching  him, 
and  avoided  any  collision  with  it. 

4.  The  defendant  does  not  admit  the  statements  of  the  third  paragraph  of 
the  plaint. 
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No.  89. 
For  Libel  ;  the  Words  being  libellous  ix  themselves. 

(Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18  ,  at  , 
the  defendant  published  in  a  newspaper,  called  the  [or,  in  a  letter 
addressed  to  E.  F.\,  the  following  words  concerning  the  plaintiff: — 

[Set  forth  the  words  used."] 

2.  That  the  said  publication  was  false  and  malicious. 

[Demand  of  judgment.'] 

Note. — If  the  libel  was  in  a  language  not  the  language  of  the  Court,  set  out  the  libel 
verbatim  in  the  foreign  languags  in  which  it  Wiia  published,  and  then  proceed  thus  : — "  Which 
said  words,  being  translated  into  the  language,  have  the  meaning  and 

effect  following  and  were  so  understood  by  the  persons  to  whom  they  were  so  published,  that 
is  to  say  [here  set  mtt  a  literal  traiulation  0/  the  libel  in  the  lanyuage  of  the  t'ourt]. 


No.  90. 
Fob  Libkl  ;  the  Words  not  being  libillous  in  themselves. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  the  plaintiflF  [is,  and]  was,  on  and  before  the  day  of 
18         ,  a  merchant  doing  business  in  the  city  of 

2.  Tliat  on  the  day  of  18  ,  at  , 
the  defendant  published  in  a  newspaper,  called  the  [or,  in  a 
letter  addressed  to  E.  F.,  or  otherwise  how  publislied],  the  following  words 
concerning  the  plaintiff : — 

[^  A.  B.  of  this  city  has  modestly  retired  to  foreign  lands.  It  is  said  that 
creditoi-s  to  the  amount  of  rupees  are  anxiously  seeking  his  address.'] 

3.  That  the  defendant  meant  thereby  that  [the  plaintiff  had  absconded  to 
avoid  his  creditors,  and  with  intent  to  defraud  them]. 

4.  That  the  said  publication  was  false  and  malicious. 

[Demand  of  judgment.] 


No.  91. 
Fob  Slander;  thb  Words  being  Actionable  in  themselves. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18         ,  at 

the  defendant  falsely  and  maliciously  spoke,  in  the  hearing  of  E.  F.  [or,  sundry 
persons],  the  following  words  concerning  the  plaintiff :   ['  He  is  a  thief  ]. 

2.  That,  in  consequence  of  the  said  words,  the  plaintiff  lost  his  situation  as 

in  the  employ  of 

[Demand  of  judgment.'] 
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No.  92. 
FoH  Slander;  the  Wokds  not  being  actionable  in  themselves. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  defendant  falsely  and  maliciously  said  to  one  E.  F.  concerning  the  plaintiff, 
['  He  is  a  young  man  of  remarkable  easy  conscience']. 

2.  That  the  plaintiff  was  then  seeking  employment  as  a  clerk,  and  the 
defendant  meant,  by  the  said  words,  that  the  plaintiff  was  not  trustworthy  as 
a  clerk. 

3.  That  in  consequence  of  the  said  words  [the  said  E.  F.  refused  to  employ 
the  plaintiff  as  a  clerk]. 

[^Demand  of  judgment .'] 


No.  93. 
For  malicious  Prosecution. 
iTitle.-] 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  defendant  obtained  a  warrant  of  arrest  from  [a  magistrate  of 
the  said  city,  or,  as  the  case  may  6e]  on  a  charge  of  ,  and  the  plaintiff 
was  arrested  thereon,  and  imprisoned  for  [days,  or,  hours,  and  gave 
bail  in  the  sum  of                    rupees  to  obtain  his  release]. 

2.  That  in  so  doing,  the  defendant  acted  maliciously  and  without  reasonable 
or  probable  cause. 

3.  That  on  the  day  of  i8  ,  the  said  magistrate 
dismissed  the  complaint  of  the  defendant,  and  acquitted  the  plaintiff. 

4.  That  many  persons,  whose  names  are  unknown  to  the  plaintiff,  hearing 
of  the  said  arrest,  and  supposing  the  plaintiff  to  bo  a  criminal,  have  ceased  to 
do  business  with  him  ;  or,  that,  in  consequence  of  the  said  arrest,  the  plaintiff 
lost  his  situation  as  clerk  to  one  F.  F.,  or,  that  by  reason  of  the  premises  the 
plaintiff  suffered  pain  of  body  and  mind,  and  was  prevented  from  transacting 
his  business,  and  was  injured  in  his  credit,  and  incurred  expense  in  obtaining 
his  release  from  the  said  imprisonment  and  in  defending  himself  against  the 
said  complaint. 

[Demand  of  judgment.'] 


D. — Plaints  in  Suits  for  Specific  Property. 

No.  94. 
By  the  Absolute  Owner  for  the  Possession  of  immoveable  PROPERTr. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  :  — 
1.  That  i'.  Y.  was  the  absolute  owner  [of  the  estate,  or,  the  share  of  the 
estate,  called  ,  situate  in  the  district  of  ,  the  Government-revenue 

of  which  is  rupees  and  the  estimated  value  rupees,  or,  of  the 

house  No.     ,  street  in  the  town  of  Calcutta,  the  estimated  value  of 

which  is  rupees]. 
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2.  That  on  the  day  of  18         ,  Z.  illegally  dis- 
possessed  the  said  X.  Y.  of  the  said  estate  [^or  share  or  house]. 

3.  That  the  said  X.  Y.  has  since  died  intestate,  leaving  the  plaintiff,  the 
said  A.  B.,  his  heir  him  surviving. 

4.  That  the  defendant  withholds  the  possession  of  the  estate  [or  share  or 
house]  from  the  plaintiff. 

The  plaintiff  prays  judgment : 

( 1 )  for  the  possession  of  the  said  premises ; 

(2)  for  rupees  compensation  for  withholding  the  same. 


Another  Form. 
A.  JB.,  the  above-named  plaintiff,  states  as  follows : — 

1.  On  the  day  of  ,  the  plaintiff  by  an  instrument 
in  writing,  let  to  the  defendant  a  house  and  premises  [No.  5  2,  Russell  Street, 
in  the                                ]  for  a  term  of  five  years  from  the  day  of 

,  at  the  monthly  rent  of  300  rupees. 

2.  By  the  said  instrument  the  defendant  covenanted  to  keep  the  said  house 
and  premises  in  good  and  tenantable  repair. 

3.  The  said  instrument  also  contained  a  clause  of  re-entry,  entitling  the 
plaintiff  to  re-enter  upon  the  said  house  and  premises,  in  case  the  rent  thereby 
reserved,  whether  demanded  or  not,  should  be  in  arrear  for  twenty-one  days, 
or  in  case  the  defendant  should  make  default  in  the  performance  of  any 
covenant  upon  his  part  to  be  performed. 

4.  On  the  day  of  18  ,  a  month's  rent  became 
due,  and  on  the  day  of  18  ,  another  month's 
rent  became  due ;  on  the  day  of  iS  ,  both  had 
been  in  arrear  for  twenty-one  days,  and  both  are  still  due. 

5.  On  the  same  day  of  18  ,  the  house  and 
premises  were  not  and  are  not  now  in  good  or  tenantable  repair,  and  it  would 
require  the  expenditure  of  a  large  sum  of  money  to  re-instate  the  same  in 
good  and  tenantable  repair,  and  the  plaintiff's  reversion  is  much  depreciated 
in  value.     The  plaintiff  claims  : 

(i)  possession  of  the  said  house  and  premises  ; 

(2)  rupees  for  arrears  of  rent ; 

(3)  rupees    compensation   for   the   defendant's   breach   of  his 

covenant  to  repair ; 

(4)  rupees  for  the  occupation  of  the  house  and  premises  from 

the  day  of  18  to  the  day  of 

recovering  possession. 


No.  95. 
By  the  Tenant. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 
1.  That  one  JB.  F.  is  the  absolute  owner  of  [a  piece  of  land  in  the  town  of 
Calcutta  ,  bounded  as  follows:  ],  the  esti- 

mated value  of  which  is  rupees. 

VOL.  II.  3  C 
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2.  That  on  the  day  of  i8         ,  the  said  E.  F.  let 
the  said  premises  to  the  plaintiff  for                 years,  from 

3.  That  the  defendant  withholds  the  possession  thereof  from  the  plaintiff. 

[^Demand  of  judgment.'] 


No.  96. 
Fob  Moveable  Pbopebty  wbongfullt  takeit. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  plaintiff  owned 
[or  was  possessed  of]  one  hundred  barrels  of  flour,  the  estimated  value  of 
which  is                 rupees. 

2.  That  on  that  day,  at  ,  the  defendant  took  the  same. 
The  plaintiff  prays  judgment : 

(i)  for  the  possession  of  the  said  goods,  or  for  rupees  in  case 

such  possession  cannot  be  had ; 
(a)  for  rupees  compensation  for  the  detention  thereof. 


No.  97. 
Fob  Moveables  wbongfullt  detained. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  plaintiff  owned 
[or,  state  facts  showing  a  right  to  the  possession]  the  goods  mentioned  in  the 
schedule  hereto  annexed  [or  describe  the  goods],  the  estimated  value  of  which 
is                 rupees. 

2.  That  from  that  day  until  the  commencement  of  this  suit,  the  defendant 
has  detained  the  same  from  the  plaintiff. 

3.  That  before  the  coumiencement  of  this  suit,  to  wit,  on  the  day 
of  i8  ,  the  plaintiff  demanded  the  same  from  the  defendant, 
but  he  refused  to  deliver  them. 

The  plaintiff  prays  judgment : 

(i )  for  the  possession  of  the  said  goods,  or  for  rupees,  in  case 

such  possession  cannot  be  had  ; 
(2)  for  rupees  compensation  for  the  detention  thereof, 

The  Schedule. 


No.  98. 
Against  a  fbaudulent  Purchaser  and  his  Transferee  with  Notice. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows: — 
1.  That  on  the  day  of  18         ,  at  > 

the  defendant[  C.  D.]  for  the  purpose  of  inducing  the  plaintiff  to  sell  him 
certain  goods,  represented  to  the  plaintiff  that  [he  was  solvent,  and  worth 
rupees  over  all  his  liabilities]. 
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2.  That  the  plaintiff  was  thereby  induced  to  sell  and  deliver  to  the  said 
C.  1).  [one  hundred  boxes  of  tea],  the  estimated  value  of  which  is 

rupees. 

3.  That  the  said  representations  were  false,  and  were  then  known  by  the 
said  C.  -D.  to  be  so.  [Or,  That  at  the  time  of  making  the  said  representa- 
tions, the  said  C,  D.  was  insolvent,  and  knew  himself  to  be  so,] 

4.  That  the  said  C.  D.  afterwards  transferred  the  said  goods  to  the 
defendant  E.  F.  without  consideration  [or  who  had  notice  of  the  falsity 
of  the  representation]. 

The  plaintiff  prays  judgment : 

(i)  for  the  possession  of  the  said  goods,  or  for  rupees,  in  case 

such  possession  cannot  be  had ; 
(2)  for  rupees  compensation  for  the  detention  thereof. 


E. — Plaints  in  Suits  for  Special  Relief. 

No.  99. 

For  Rescission  of  a  Contract  on  the  Ground  of  Mistake. 

{Title.) 

A .  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18  ,  the  defendant 
represented  to  the  plaintiff  that  a  certain  piece  of  ground  belonging  to  the 
defendant,  situated  at                                 ,  contained  [ten  bighiis]. 

2.  That  the  plaintiff  was  thereby  induced  to  purchase  the  same  at  the  price 
of  rupees  in  the  belief  that  the  said  representation  was  true,  and  signed 
an  instrument  of  agi-eement,  of  which  a  copy  is  hereto  annexed.  But  no  con- 
veyance of  the  same  has  been  executed  to  him. 

3.  That  on  the  day  of  18  ,  the  plaintiff  paid 
the  defendant                rupees  as  part  of  such  purchase-money. 

4.  That  the  said  piece  of  ground  contained  in  fact  only  [five  bfghsis]. 
The  plaintiff  prays  judgment : 

(i)  for  rupees,  with  interest  from  the  day  of 

18         ; 
(2)  that  the  said  agreement  of  purchase  be  delivered  up  and  cancelled. 


No.  100. 
For  an  Injunction  resteaining  Waste. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  plaintiff  is  the  absolute  owner  of  [describe  the  property]. 

2.  That  the  defendant  is  in  possec^jon  of  the  same  under  a  lease  from  the 
plaintiff.  < 

3c  2 
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3.  That  the  defendant  has  [cut  down  a  number  of  valuable  trees,  and 
threatens  to  cut  down  many  more  for  the  purpose  of  sale]  without  the  consent 
of  the  plaintiff. 

The  plaintiff  prays  judgment  that  the  defendant  be  restrained  by  injunction 
firom  committing  or  permitting  any  further  waste  on  the  said  premises, 
[Pecuniary  compensation  might  also  he  prayed.'] 


No.  101. 
For  Abatement  of  a  Nuisance. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  plaintiff  is,  and  at  all  the  times  hereinafter  mentioned  was,  the 
absolute  owner  of  [the  house  No.         ,  street,  Calcutta]. 

2.  That  the  defendant  is,  and  at  all  the  said  times  was,  the  absolute  owner 
of  [a  plot  of  ground  in  the  same  street  ]. 

3.  That  on  the  day  of  18  ,  the  defendant 
erected  upon  his  said  plot  a  slaughter-house,  and  still  maintains  the  same ; 
and  from  that  day  until  the  present  time  has  continually  caused  cattle  to  be 
brought  and  killed  there  [and  has  caused  the  blood  and  offal  to  be  thrown  into 
the  street  opposite  the  said  house  of  the  plaintiff]. 

4.  That  [the  plaintiff  has  been  compelled,  by  reason  of  the  premises,  to 
abandon  the  said  house,  and  has  been  unable  to  rent  the  same]. 

The  plaintiff  prays  judgment  that  the  said  nuisance  be  abated. 


No.  102. 
For  an  Injunction  against  the  Diversion  of  a  Water-course. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 
[As  in  Form  No.  81.] 
The  plaintiff  prays  judgment,  that  the  defendant  be  restrained  by  injunc- 
tion from  diverting  the  water  as  aforesaid. 


No.  103. 

Fob  Restoration  of  Moveable  Property,  threatened  with  Dbstructio.v, 

and  fob  an  injunction. 

{Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  ; — 

1.  That  plaintiff  is,  and  at  all  times  hereinafter  mentioned  was,  the  owner 
of  [a  portrait  of  his  grandfather  which  was  executed  by  an  eminent  painter], 
and  of  which  no  duplicate  exists  [or,  state  any  facts  shotcing  that  the  property 
is  of  a  kind  that  cannot  be  replaced  hy  money]. 

2.  That  on  the  day  of  j8  ,  he  deposited  the 
same  for  safe  keeping  with  the  defendant. 
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3.  That  on  the  day  of  18  ,  he  demanded  the 
same  from  the  defendant  and  offered  to  pay  all  reasonable  charges  for  the 
storage  of  the  same. 

4.  That  the  defendant  refuses  to  deliver  the  same  to  the  plaintiff  and 
threatens  to  conceal,  dispose  of,  cut  or  injure  the  same  if  required  to  deliver 
it  up. 

5.  That  no  pecuniary  compensation  would  be  an  adequate  compensation 
to  the  plaintiff  for  the  loss  of  the  [painting]. 

The  plaintiff  prays  judgment : 

(i)  that  the  defendant  be  restrained  by  injunction  from  disposing  of, 

injuring  or  concealing  the  said  [painting]  ; 
(2)  that  he  return  the  same  to  the  plaintiff. 


No.  104. 
Intekpleadeb. 
(Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  before  the  date  of  the  claims  hereinafter  mentioned,  one   G.  H. 
deposited  with  the  plaintiff  [describe  the  property]^  for  [safe  keeping]. 

2.  That  the  defendant,  C.  D.,  claims  the  same  [under  an  alleged  assign- 
ment thereof  to  him  from  the  said  G.  JT.]. 

3.  That  the  defendant,  E.  F.,  also  claims  the  same  [under  an  order  of  the 
said  G.  S.  transferring  the  same  to  him]. 

4.  That  the  plaintiff  is  ignorant  of  the  respective  rights  of  the  defendants. 

5.  That  he  has  no  claim  upon  the  said  property,  and  is  ready  and  willing 
to  deliver  it  to  such  persons  as  the  Court  shall  direct. 

6.  That  this  suit  is  not  brought  by  collusion  with  either  of  the  defendants. 
ITie  plaintiff  prays  judgment : 

(1)  that  the  defendants  be  restrained,  by  injunction,  from  taking  any 

proceedings  against  the  plaintiff  in  relation  thereto  ; 

(2)  that  they  be   required   to  interplead   together   concerning  their 

claims  to  the  said  property ; 

[(3)  that  some  person  be  authorized  to  receive  the  said  property 
pending  such  litigation ;] 

(4)  that  upon  delivering  the  same  to  such  [person],  the  plaintiff  be 
discharged  from  all  liability  to  either  of  the  defendants  in  re- 
lation thereto. 


No.  105. 
Administhation  by  Creditor. 
(^Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows:  — 
1.  E.  F.,  late  of  ,  was  at  the  time  of  his  death,  and  his  estate  still 

18,  indebted  to  the  plaintiff  in  the  sum  of  [here  insert  nature  of  debt 

and  security  if  any'\. 
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2.  The  said  JB.  F.  made  his  will,  dated  the  day  of 

and  thereof  appointed  C.  D.  executor  [or,  devised  his  estate  in  trust,  &c.,  or, 
died  intestate,  as  the  case  may  6e]. 

3.  The  said  will  was  proved  by  the  said  C.  D.  [or,  letters  of  administration 
were  granted,  &c.] 

4.  The  defendant  has  possessed  himself  of  the  moveable  [and  immoveable, 
or,  the  proceeds  of  the  immoveable]  property  of  the  said  E.  F.,  and  has  not 
paid  the  plaintiff  his  said  debt. 

5.  The  said  E.  F.  died  on  or  about  the  day  of 

6.  The  plaintiff  prays  that  an  account  may  be  taken  of  the  moveable  [and 
immoveable]  property  of  the  said  E.  F.,  deceased,  and  that  the  same  may  be 
administered  under  the  decree  of  the  Court. 


No.  106. 
Adhinistbatiok  by  Specific  Legatkk. 
(Title.) 
[Alter  Form  No.  105  thus :— ] 
[Omit  paragraph  1  and  commence  paragraph  2]  E.  F.,  late  of  , 

duly  made  his  last  will,   dated   the  day  of  and 

thereof  appointed  C.  D.  executor,  and  by  such  will  bequeathed  to  the  plaintiff 
[here  state  the  specific  legacy~\. 
For  paragraph  4  substitute — 

The  defendant  is  in  possession  of  the  moveable  property  of  the  said  E.  F., 
and,  amongst  other  things,  of  the  said  [here  name  the  subject  of  the  specific 
bequest^ . 

For  the  commencement  of  paragraph  6  substitute — 

The  plaintiff  prays  that  the  defendant  may  be  ordered  to  deliver  to  him  the 
said  [here  name  the  subject  of  the  specific  bequesf]  or  that,  dc. 


No.  107. 

Administration  by  Pecuniaby  Legatee. 

(Title.) 

[Alter  Form,  No.  105  thus :— ] 

[Omit  paragraph  1  and  substitute  for  paragraph  2]  E.  F.,  late  of  , 

duly  made  his  last  will,  dated  the  day  of  , 

and  thereof  appointed  C.  D.  executor,  and  by  such  will  bequeathed  to  the 

plaintiff  a  legacy  of  rupees. 

In  paragraph  4,  subtlitute  'legacy '/or  'debt.' 
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Another  Form. 

Between  E.  F.  ...Plaintiff', 

and 

G.H.  ...Defendant. 

F.  F.,  the  above-named  plaintiff,  states  as  follows : — 

1.  A.  B.  of  K.  in  the  duly  made  his  last  will,  dated  the  [first  day  of 
March,  1873],  whereby  he  appointed  the  defendant  and  M.  N.  [who  died  in 
the  testator's  life-time]  executors  thereof,  and  bequeathed  his  property, 
whether  moveable  or  immoveable,  to  his  executors  in  trust,  to  pay  the  rents 
and  income  thereof  to  the  plaintiff  for  his  life ;  and  after  his  decease,  and  in 
default  of  his  having  a  son  who  should  attain  twenty-one,  or  a  daughter  who 
should  attain  that  age  or  marry,  upon  trust  as  to  his  immoveable  property  for 
the  person  who  would  be  the  testator's  heir-at-law,  and  as  to  his  moveable 
property  for  the  persons  who  would  be  the  testator's  next-of-kin  if  he  had 
died  intestate  at  the  time  of  the  death  of  the  plaintiff,  and  such  failure  of  his 
issue  as  aforesaid. 

2.  The  testator  died  on  the  [first  day  of  July,  1878],  and  his  will  was 
proved  by  the  defendant  on  the  [fourth  day  of  October,  1878].  The  plaintiff 
has  not  been  married. 

3.  The  testator  was  at  his  death  entitled  to  moveable  and  immoveable 
property;  the  defendant  entered  into  the  receipt  of  the  rents  of  the  im- 
moveable property  and  got  in  the  moveable  property;  he  has  sold  some 
part  of  the  immoveable  property. 

The  plaintiff  claims — 

(i)  to  have  the  moveable  and  immoveable  property  oi  A.  B.  adminis- 
tered in  this  Court,  and  for  that  purpose  to  have  all  proper  directions 
given  and  accounts  taken ; 

(2)  such  further  or  other  relief  as  the  nature  of  the  case  may  require. 


Between  E.  F.  ...  Plaintiff, 

and 

G.  H.  ...  Defendant. 

Written  Statement  of  Defendant. 

1.  A.  7?.'s  will  contained  a  charge  of  debts ;  he  died  insolvent ;  he  was 
entitled  at  his  death  to  some  immoveable  property  which  the  defendant  sold, 
and  which  produced  the  nett  sum  of  rupees  ,  and  the  testator  had 
some  moveable  property  which  the  defendant  got  in,  and  which  produced  the 
nett  sum  of                rupees. 

2.  The  defendant  applied  the  whole  of  the  said  sums  and  the  sum  of 
rupees  which  the  defendant  received  from  rents  of  the  immoveable 
property  in  the  payment  of  the  funeral  and  testamentary  expenses  and  some 
of  the  debts  of  the  testator. 

3.  The  defendant  made  up  his  accounts  and  sent  a  copy  thereof  to  the 
plaintiff  on  the  [tentli  day  of  January,  1880],  and  offered  the  plaintiff  free 
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access  to  the  vouchers  to  verify  such   accounts,    but  he  declined  to  avail 
himself  of  the  defendant's  offer. 

4.  The  defendant  submits  that  the  plaintiff  ought  to  pay  the  costs  of  this 
suit. 


No.  108. 
Execution  of  Trusts. 

In  the  Court  of  ,  at 

Civil  Suit,  No. 
A.  B.oi  ...  Plaintiff, 

against 
C.  D.  of  the  beneficiary  \or,  one 

of  the  beneficiaries]  ...Defendant. 

A.  B.,  the  above-named  plaintiff,  states  as  follows  : — ■ 

1.  That  he  is  one  of  the  trustees  under  an  instrument  of  settlement  bearing 
date  on  or  about  the  day  of  made  upon  the  marriage  of 
E.  F,  and  G.  M.,  the  father  and  mother  of  the  defendant  [or,  an  instrument 
of  assignment  of  the  estate  and  effects  of  E.  F.  for  the  benefit  of  C.  D.,  the 
defendant,  and  other  the  creditors  of  F.  F."]. 

2.  The  said  A.  B.  has  taken  upon  himself  the  burden  of  the  said  trust,  and 
is  in  possession  of  [or,  of  the  proceeds  of]  the  moveable  and  immoveable 
property  conveyed  [or  assigned]  by  the  before-mentioned  deed. 

3.  The  said  C.  D.  claims  to  be  entitled  to  a  beneficial  interest  under  the 
before-mentioned  deed. 

4.  The  plaintiff  is  desirous  to  account  for  all  the  rents  and  profits  of  the 
said  immoveable  property  [and  the  proceeds  of  the  sale  of  the  said,  or  of  part 
of  the  said,  immoveable  property,  or  moveable,  or  the  proceeds  of  the  sale  of, 
or  of  part  of,  the  said  moveable,  property,  or  the  profits  accruing  to  the 
plaintiff  as  such  trustee  in  the  execution  of  the  said  trust]  ;  and  he  prays  that 
the  Court  will  take  the  accounts  of  the  said  trust,  and  also  that  the  whole  of 
the  said  trust-estate  may  be  administered  in  the  Court  for  the  benefit  of  the 
said  C.  J).,  the  defendant,  and  all  other  persons  who  may  be  interested  in 
such  administration,  in  the  presence  of  the  said  C  D.  and  such  other  persons 
so  interested  as  the  Court  may  direct,  or  that  the  said  C.  D.  may  show  good 
cause  to  the  contrary. 

y.  B. —  Where  the  suit  is  by  a  heneficiary,  the  plaint  may  he  modelled, 
mutatis  mutandis,  on  the  plaint  by  a  legatee.] 


No.  109. 

Foreclosure  or  Sale. 

{Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows :  — 

1.  By  a  mortgage-deed  dated  the  day  of  18 

a  house  with  the  garden  and  appurtenances,  situated  within  the  jurisdiction 

of  this  Court,  were  conveyed  by  the  defendant  to  him  the  plaintiff,  his  heir* 
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[or  executors,  administrators,]  and  assigns,  for  securing  the  principal  snm  of 
Rs.  together  with  interest  thereon  at  the  rate  of  Rs.  per 

centum  per  annum,  subject  to  redemption  upon  payment  by  the  said  defendant 
of  the  said  principal  and  interest  at  a  day  long  since  past. 

2.  There  is  now  due  from  the  defendant  to  the  plaintiff  the  sum  of  Rs. 

for  principal  and  interest  on  the  said  mortgage. 

3.  The  plaintiff  prays  (a)  that  the  Court  will  order  the  defendant  to  pay 
him  the  said  sum  of  Rs.  with  such  further  interest  as  may  accrue 
between  the  filing  of  the  plaint  and  the  day  of  payment,  and  also  the  costs  of 
this  suit,  on  some  day  to  be  named  by  the  Court,  and  in  default  that  the  right 
to  redeem  the  said  mortgaged  premises  may  be  foreclosed  and  the  plaintiff 
placed  in  possession  of  the  same  premises  ;  or  (b)  that  the  said  premises  may 
be  sold,  and  the  proceeds  applied  in  and  towards  the  payment  of  the  amount 
of  the  said  principal,  interest  and  costs  ;  and  (c)  that  if  such  proceeds  shall 
not  be  sufficient  for  the  payment  in  full  of  such  amount,  the  defendant  do  pay 
to  the  plaintiff  the  amount  of  the  deficiency  with  interest  thereon  at  the  rate 
of  six  per  cent,  per  annum  until  realization  ;  and  (d)  that  for  that  purpose  all 
proper  directions  may  be  given  and  accounts  taken  by  the  Court. 


No.  110. 

Redemption. 

{Title.) 

[Alter  Form  I^o.  109  thus  :— ] 

Transpose  parties  and  also  the  facts  in  paragraph  1. 

For  paragraph  2,  substitute — 

2.  There  is  now  due  from  the  plaintiff  to  the  defendant,  for  principal  and 
interest  on  the  said  mortgage,  the  sum  of  Rs.  which  the  plaintiff"  is 

ready  and  willing  to  pay  to  the  defendant,  of  which  the  defendant,  before 
filing  this  plaint,  had  notice.  • 

For  paragraph  3,  substitute — 

The  plaintiff  prays  that  he  may  redeem  the  said  premises  and  that  the 
defendant  may  be  ordered  to  re-convey  the  same  to  him  upon  payment  of  the 
said  sum  of  Rs.  and  interest,  with  such  costs  (if  any)  as  the  Court 

may  order,  upon  a  day  to  be  named  by  the  Court,  and  that  the  Court  will 
give  all  proper  directions  for  the  preparation  and  execution  of  such  re-convey- 
ance and  doing  such  other  acts  as  may  be  necessary  to  put  him  into  possession 
of  the  said  premises,  freed  from  the  said  mortgage. 

No.  111. 
Specific  PERFOBMANCEk    (No.  i.) 
{Title.) 
A.  I).,  the  above-named  plaintiff,  states  as  follows  : — 

1.  By  an  agreement  dated  the  day  of  and 
signed  by  the  above-named  defendant,  C.  Z>.,  ho  the  said  C.  D.  contracted  to 
buy  of  [or  sell  to]  him  certain  immoveable  property  therein  described  and 
referred  to,  for  the  sum  of                    rupees. 

2.  He  has  applied  to  the  said  C.  D.  specifically  to  perform  the  said  agree- 
ment on  his  part,  but  he  has  not  done  so. 
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3.  The  said  A.  B.  has  been  and  still  is  ready  and  willing  specifically  to 
perform  the  agreement  on  his  part  of  which  the  said  C.  D.  has  had  notice. 

4.  The  plaintiff  prays  that  the  Court  will  order  the  said  C.  D.  specifically 
to  perform  the  said  agreement  and  to  do  all  acts  necessary  to  put  the  said 
^.  ^.  in  full  possession  of  the  said  property  [^or  to  accept  a  conveyance  and 
possession  of  the  said  property]  and  to  pay  the  costs  of  the  suit. 

[N.B. — In  suit  for  deJiverij  up,  to  be  cancelled,  of  any  agreement,  omit 
paragraphs  2  and  3,  and  substitute  a  paragraph  stating  generally  the 
grounds  for  requiring  the  agreement  to  be  delivered  up  to  be  cancelled — such 
as  that  the  plaintiff  signed  it  by  mistake,  under  duress,  or  bg  the  fraud  of 
the  defendant — and  alter  the  prayer  according  to  the  relief  sought  i] 


No.  112. 
Specific  Perfobmance.    (No.  2.) 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  the  defendant 
was  absolutely  entitled  to  certain  immoveable  property  described  in  the 
agreement  hereto  annexed, 

2.  That  on  the  same  day,  the  plaintiff  and  defendant  entered  into  an  agree- 
ment, under  their  hands,  a  copy  of  which  is  hereto  annexed. 

3.  That  on  the  day  of  18  ,  the  plaintiff 
tendered  rupees  to  the  defendant,  and  demanded  a  conveyance  of 
the  said  property. 

4.  That  on  the  day  of  18  ,  the  plaintiff 
again  demanded  such  conveyance.  \_0r,  That  the  defendant  refused  to 
convey  the  same  to  the  plaintiff.] 

5.  That  the  defendant  has  not  executed  such  conveyance. 

6.  That  the  plaintiff  is  still  ready  and  willing  to  pay  the  purchase-money  of 
the  said  property  to  the  defendant. 

The  plaintiff  prays  judgment : 

(i)  that  the  defendant  execute  to  the  plaintiff  a  sufficient  conveyance  of 

the  said  property  [following  the  tei'ms  of  the  agreemenf]  ; 
(2)  for  rupees  compensation  for  withholding  the  same. 


No.  113. 

Pabtnebship^ 

{Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows: — 

1.  He  and  the  said    C.   D.,   the   defendant,  have  been  for  the  space  of 

years    [or   months]   last  past    carrying   on  business    together 

at  within  the  jurisdiction  of  this  Court,  under  certain  articles  of 

1  The  pkdot  in  a  partnership  suit  should  be  framed  on  tlie  lines  of  tliis  form,  and  the 
actxjunts  should  be  taken  as  pi^ajed  therein,  7  Calc.  432. 


THE    FOURTH    SCHEDULE.  763 

partnership  in  writing,  signed  by  them  respectively,  [or,  under  a  certain  deed 
sealed  and  executed  by  them  respectively,  or,  under  a  verbal  agi-eement 
between  them,  the  said  plaintiff  and  defendant]. 

2.  Divers  disputes  and  differences  have  arisen  between  the  plaintiff  and 
defendant  as  such  partners,  whereby  it  has  become  impossible  to  carry  on  the 
said  business  in  partnership  with  advantage  to  the  partners. 

3.  The  plaintiff  desires  to  have  the  said  partnership  dissolved,  and  he  is 
ready  and  willing  to  bear  his  share  of  the  debts  and  obligations  of  the  partner- 
ship according  to  the  terms  of  the  said  articles  [or  deed,  or  agreement]. 

4.  The  plaintiff  prays  the  Court  to  decree  a  dissolution  of  the  said  partner- 
ship, and  that  the  accounts  of  the  said  partnership-trading  may  be  taken  by 
the  Court,  and  the  assets  thereof  realized,  and  that  each  party  may  be  ordered 
to  pay  into  Court  any  balance  due  from  him  upon  such  partnership-account, 
and  that  the  debts  and  liabilities  of  the  said  partnership  may  be  paid  and 
discharged,  and  that  the  costs  of  the  suit  may  be  paid,  out  of  the  partnership- 
assets,  and  that  any  balance  remaining  of  such  assets,  after  such  payment  and 
discharge,  and  the  payment  of  the  said  costs,  may  be  divided  between  the 
plaintiff'  and  defendant,  according  to  the  terms  of  the  said  articles  [or  deed,  or 
agreement],  or  that,  if  the  said  assets  shall  prove  insufficient,  he  the  plaintiff 
and  the  said  defendant  may  be  ordered  to  contribute  in  such  proportions  as 
shall  be  just  to  a  fund  to  be  raised  for  the  payment  and  discharge  of  such 
debts,  liabilities  and  costs.  And  to  give  such  other  relief  as  the  Court  shall 
think  fit. 

This  plaint  was  filed  by  of  ,  pleader 

for  the  plaintiff,  [or  by  ]. 

[N.  B. — In  suits  for  winding-up  of  any  'partnership,  omit  the  prayer  for 
dissolution:  but  instead  thereof  insert  a  paragraph  stating  the  fact  of  the 
partnership  having  been  dissolved.'] 


No.  114. 

FOBMS   OP   CONCISE   STATEMENTS. 
[Code  of  Civil  Procedure,  section  58.] 

The  plaintiff's  claim  is  rs.  for  money  lent  [and  interest].                 Money  lent 

The  plaintiffs  claim  is  rs.,  whereof                    rs.  is  for  the  price  Several  de- 

of  goods  sold,    and  rs.   for  money   lent,   and                       rs.  for  ™*°***- 
interest. 

The  plaintiff's  claim  is  rs.  for  arrears  of  rent.                                     Rent. 

ITie  plaintiff's  claim  is  rs.  for  an'ears  of  salary  as  a  clerk  [or,  as  Salarj'.  *«• 
the  case  mag  Je]. 

The  plaintiff's  claim  is  re.  for  interest  upon  money  lent.                 Interest 

The  plaintiff's  claim  is  rs.  for  a  general  average  contribution.        General 

The  plaintiff's  claim  is  rs.  for  freight  and  demurrage.                      Proiirht  4c. 

The  plaintiff's  claim  is  rs.  for  money  deposited  with  the  defendant  Banker's 

as  a  banker.  balance. 

ITie  plaintiff's  claim  is  rs.  for  fees  for  work  done  [and                     Peee,  4o.,  as 

rs.,  money  expended]  as  a  pleader.  pleader. 

The  plaintiff's  claim  is  rs.  for  commission  earned  as  [state  char-  Coiumiasion. 
avler—as  auctioneer,  cotton-broker,  &c.]. 
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Medical 
attendance. 
Return  of 
premium. 

Warehoxise- 
Tent. 

Carriage  of 
goods. 

Use  and  occu- 
pation of 
house. 

Hire  of  goods. 
Work  done. 
Board  and 
lodging. 
Schooling. 

Money 
received. 

Feesof  oflSce. 


The  plaintiff's  claim  is 
The  plaintiff's  claim  is 
policies  of  insurance. 
The  plaintiff's  claim  is 
The  plaintiff's  claim  is 
The  plaintifi's  claim  is 
The  plaintiff's  claim  is 
The  plaintiff's  claim  is 
The  plaintiff's  claim  is 
The  plaintiff's  claim  is 

X.  r. 

The  plaintiff's  claim  is 


rs.  for  medical  attendances. 

rs.  for  a  return  of  premiums  paid  upon 

rs.  for  the  warehousing  of  goods. 

rs.  for  the  carriage  of  goods  by  railway. 

rs.  for  the  use  and  occupation  of  a  house. 

rs.  for  the  hire  of  [furniture]. 

rs.  for  work  done  as  a  [surveyor]. 

rs.  for  board  and  lodging. 

rs.  for  the  [board,  lodging  and]  tuition  of 


Money  over- 
paid. 


Return  of 
money  by 
stakeholder. 
Money  won 
from  stake- 
holder. 
Money  en- 
trusted to 
agent 
Money 
obtained  by 
fraud. 
Money  paid 
by  mistake. 

Money  paid 
for  considera- 
tion which 
has  failed. 


Money  paid 
by  siu-ety  for 
defendant. 
Rent  paid. 


Money  paid 
on  accommo- 
dation-bilL 
Contribution 
by  surety. 

By  co-debtor. 


Money  paid 
for  calls. 

Money  pay- 
able under 
award. 
Life-poUcy. 
Money -bond. 


rs.  for  money  received  by  the  defendant 
.]  of  the  plaintiff, 
for   fees   received   by  the   defendant 

rs.  for  a  return  of  money  overcharged  for 

rs.  for  a  return  of  fees  overcharged  by  the 

rs.  for  a  return  of  money  deposited  with 

rs.  for  money  entrusted  to  the  defendant 
to  plaintiff, 
rs.  for  a  return  of  money  entrusted  to  the 

rs.  for  a  return  of  money  obtained  from 

rs.  for  a  return  of  money  paid  to  the  de- 


as  pleader  [or  factor,  or  collector,  or  tt-c]  of  the  plaintiff. 

The  plaintiff's  claim  is 
under  colour  of  the  office  of 

The  plaintiff's  claim  is 
the  carriage  of  goods  by  railway 

The  plaintiff's  claim  is 
defendant  as 

The  plaintiff's  claim  is 
the  defendant  as  stake-holder. 

The  plaintiff's  claim  is 
as  stake-holder,  and  become  payable  to  plaintiff. 

The  plaintiff's  claim  is 
defendant  as  agent  of  the  plaintiff. 

The  plaintiff's  claim  is 
the  plaintiff  by  fraud. 

The  plaintiff's  claim  is 
fendant  by  mistake. 

The  plaintiff's  claim  is  rs.  for  a  return  of  money  paid  to  the  de- 

fendant for  [work  to  be  done,  or,  work  left  undone  ;  or,  a  bill  to  be  taken  up, 
or,  a  bill  not  taken  up ;  or  dc.]. 

The  plaintiff's  claim  is 
upon  shares  to  be  allotted. 

The  plaintiff's  claim  is 
his  surety. 

The  plaintiff's  claim  is'  rs.  for  money  paid  for  rent  due  by  the 

defendant. 

The  plaintiff's  claim  is  "  rs.  upon  a  bill  of  exchange  accepted  [or 

indorsed  1  for  the  defendant's  accommodation. 

The  plaintiff's  claim  is  rs.  for  a  contribution  in  respect  of  moaey 

paid  by  the  plaintiff  as  surety. 

The  plaintiff's  claim  is  rs.  for  contribution  in  respect  of  a  joint 

debt  of  the  plaintiff  and  the  defendant,  paid  by  the  plaintiff. 

The  plaintiff's  claim  is  rs.  for  money  paid  for  calls  upon  shares, 

against  which  the  defendant  was  bound  to  indemnify  the  plaintiff. 

The  plaintiff's  claim  is  rs.  for  money  payable  under  an  award. 

The  plaintiff's  claim  is  rs.  upon  a  policy  of  insurance  upon  the 

life  of  X.  Y.,  deceased. 

The  plaintiff's  claim  is  rs.  upon  a  bond  to  secure   payment  of 

rs.  and  interest. 


rs.  for  a  return  of  money  paid  as  a  deposit 
rs.  for  money  paid  for  the  defendant  as 
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The  plaintiff's  claim  is  rs.  upon  a  judgment  of  the  Foreign judg- 

Court  in  [the  Empire  of  Russia] .  ment. 

The  plaintiff's  claim  is  rs.  upon  a  cheque  drawn  by  the  defendant.  Bills  of 

The  plaintiff's  claim  is  rs.  upon  a  bill  of  exchange  accepted  [or  ^*°  ^^' 

drawn,  or  indorsed]  by  the  defendant. 

The  plaintiff's  claim  is  ra.   upon  a  promissory    note  made   [or 

indorsed]  by  the  defendant. 

The  plaintiff 's  claim  is  rs.  against  the  defendant,  A.  B.,  as  ac- 

ceptor, and  against  the  defendant,  G.  D.,  as  drawer  [or  indorser]  of  a  bill  of 
exchange. 

The  plaintiff's  claim  is  rs.  against  the  defendant  as  surety  for  the  Surety, 

price  of  goods  sold. 

The  plaintiff's  claim  is  rs.    against    the    defendant,    A.    B.,   as 

principal,  and  against  the  defendant,  C.  D.,  as  surety,  for  the  price  of  goods 
sold  [or  for  arrears  of  rent,  or  for  money  lent,  or  for  money  received  by  the 
defendant,  A.  B.,  as  traveller  for  the  plaintiff,  or,  tfcc.]. 

The  plaintiff's  claim  is  rs.  for  calls  upon  shal^l.  Calla. 

Indorsement  for  Costs,  dec. 
[Add  to  the  above  forms']  and  rs.  for  costs  ;  and  if  the  amount 

claimed  be  paid  to  the  plaintiff  or  his  pleader  within  days  [or  if 

the  summons  is  to  be  served  out  of  the  j  urisdiction,  insert  the  time  for  ayipeai"- 
ance  limited  by  the  order"]  from  the  service  hereof,  further  proceedings  will 
be  stayed. 

Damages  and  other  Claims. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  employ  the  Agent,  Sx. 
plaintiff  as  traveller. 

The  plaintiff's  claim  is  for  damages  for  wrongful  dismissal  from  the  de- 
fendant's employment  as  traveller  [and  rs.  for  arrears  of  wages]. 

The  plaintiff's  claim  is  for  damages  for  the  defendant's  wrongfully  quitting 
the  plaintiff's  employment  as  manager. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  as  factor  [or,  d:c.,] 
of  the  plaintiff  [and  rs.  for  money  received  as  factor,  or,  etc.]. 

The  plaintiff's  claim  is  for  damages  for  breach  of  the  terms  of  a  deed  of  ApprentioM. 
apprenticeship  of  X.  Y.  to  the  defendant  [or  plaintiff]. 

The  plaintiff's  claim  is  for  damages  for  non-compliance  with  the  award  of  Arbitration. 
X.  Y. 

The  plaintiff's  claim  is  for  damages  for  assault  [and  false  imprisonment,  Assault,  tic. 
and  for  malicious  prosecution]. 

The  plaintiff's  claim  is  for  damages  for  assault  and  false  imprisonment  of  By  husband 
the  plaintiff,  C.  D.  *"•*  **'"• 

The  plaintiff's  claim  is  for  damages  for  assault  by  the  defendant,  C.  D.         Against  has- 

The  plaintiff's  claim  is  for  damages  for  injury  by  the  defendant's  negli-  wife, 
gence  as  pleader  of  the  plaintiff.  Pleader. 

Tlie  plaintiff's  claim  is  for  damages  for  negligence  in  the  custody  of  goodii  Bailment, 
[and  for  wrongfully  detaining  the  same]. 

The  jilaintiff's  claim  is  for  damages  for  negligence  in  the  keeping  of  goods  piedgA, 
pawned  [and  for  wrongfully  detaining  the  same]. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  custody  of  furni-  Hire, 
ture  [or,  a  carriage]  lent  on  hire,  [and  for  wrongfully,  ttr.]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  neglecting  [or  refusing]  Banker, 
to  pay  the  plaintiff's  cheque. 
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BilL 

Bond. 

Carrier. 


Charter- 
party. 


Claim  for  re- 
turn of  goods: 


Damages  for 
depriving  of 


Defamation. 


Wrongful 
distrees. 


Ejectment. 


To  establish 
title  an<l  re- 
cover rents. 


Fishery. 
Fraud. 

Guarantee, 
Insurance, 


Fire-in- 
surance. 


l^andlordand 
tenant. 


The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  accept  the 
plaintiff's  drafts. 

The  plaintiff's  claim  is  upon  a  bond  conditioned  not  to  carry  on  the  trade 
of  a 

The  plaintiff's  claim  is  for  damages  for  refusing  to  carry  the  plaintiff's 
goods  by  railway. 

The  plaintiff's  claim  is  for  damages  for  refusing  to  carry  the  plaintiff  by 
railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in  and  about  the 
carriage  and  delivery  of  coals  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in  and  about  the 
carriage  and  delivery  of  machinery  by  sea. 

The  plaintiff's  claim  is  for  damages  for  breach  of  charter-party  of  ship 
[Mary]. 

The  plaintiff's  claim  is  for  return  of  household  furniture,  [or,  <fc.,]  or  their 
value,  and  for  damages  for  detaining  the  same. 

The  plaintiff's  waim  is  for  wrongfully  depriving  plaintiff  of  goods,  house- 
hold furniture,  &c. 

The  plaintiff's  claim  is  for  damages  for  libel. 

The  plaintiff's  claim  is  for  damages  for  slander. 

The  plaintiff's  claim  is  for  damages  for  improperly  distraining. 

[This  Form  shall  he  sufficient  whether  the  distress  complained  of  be  wrongfal 
or  excessive,  or  irregular.'] 

The  plaintiff's  claim  is  to  recover  possession  of  a  house,  No.  in 

Street,  or  of  a  farm  called  Blackacre,  situate  in  the 
of  in  the  of 

The  plaintiff's  claim  is  to  establish  his  title  to  [here  describe  property] 
and  to  recover  the  rents  thereof. 

[The  two  previous  Forms  may  be  combined.] 

The  plaintiff's  claim  is  for  damages  for  infringement  of  the  plaintiff's  right 
of  fishing. 

The  plaintiff's  claim  is  for  damages  for  fraudulent  misrepresentation  on  the 
sale  of  a  horse  [or  a  business,  or  shares,  or,  &c.]. 

The  plaintiff's  claim  is  for  damages  for  fraudulent  misrepresentation  of  the 
credit  of  J.  B. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  of  guarantee  for 
A.  B. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  indemnify 
the  plaintiff  as  the  defendant's  agent  to  distrain. 

The  plaintiff's  claim  is  for  a  loss  under  a  policy  upon  the  ship  [Royal 
Charter],  and  freight  of  cargo  [or  for  return  of  premiums]. 
[This  Form  shall  be  sufficient  whether  the  loss  claimed  be  total  or  partial.] 

The  plaintiff's  claim  is  for  a  loss  under  a  policy  of  fire-insurance  upon 
house  and  furniture. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  insure  a 
house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  keep  a  house 
in  repair. 

The  plaintiff's  claim  is  for  damages  for  breaches  of  covenants  contained  m 
a  lease  of  a  farm.  , 
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The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff  from  the  Medical  man. 
defendant's  negligence  as  a  medical  man. 

The  plaintiff's  claim  is  for  damages  for  injury  by  the  defendant's  dog.  Miachievous 

The   plaintiff's  claim  is   for  damages  for   injury  to  the  plaintiff  by  the  ^™.''^" 
negligent  driving  of  the  defendant  or  his  servants. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff  while  a 
passenger  on  the  defendant's  railway  by  the  negligence  of  the  defendant's 
servants. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff  at  the  de- 
fendant's railway-station  from  the  defective  condition  of  the  station. 

The  plaintiff's  claim  is  as  executor  of  A.  B.,  deceased,  for  damages  for  the  Act  XVII  ot 
death  of  the  said  A.  B.,  from  injuries  received  while  a  passenger  on  the  de-  '^^' 
fendant's  railway,  by  the  negligence  of  the  defendant's  servants. 

The  plaintiff's  claim  is  for  damages  for  breach  of  promise  of  marriage.  Promise  of 

The  plaintiff's  claim  is  for  damages  for  breach  of  contract  to  accept  and  pay  ^Tri^g*- 
c  J  Sale  of  goods, 

for  goods.  " 

The  plaintiff's  claim  is  for  damages  for  non-delivery  [or  short  delivery, 
or  defective  quality,  or  other  breach  of  contract  of  sale~\  of  cotton  [or,  &c.]. 

The  plaintiff's  claim  is  for  damages  for  breach  of  warranty  of  a  horse. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  sell  [or  Sale  of  land, 
purchase]  land. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  let  [or  take] 
a  house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  sell  [or 
purchase]  the  lease,  with  good-will,  fixtures,  and  stock-in-trade  of  a  public- 
house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  covenant  for  title  [or  for 
quiet  enjoyment,  or,  tfec]  in  a  conveyance  of  land. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  entering  the  plaintiff's  Trespass  on 
land  and  drawing  water  fiom  his  well  [or  cutting  his  grass,  or  felling  his 
timber,  or  pulling  down  his  fences,  or  removing  his  gate,  or  using  his  road  or 
path,  or  crossing  his  field,  or  depositing  sand  there,  or  carrying  away  gravel 
from  thence,  or  carrying  away  stones  from  his  river]. 

Tlie  plaintiff's  claim  is  for  damages  for  wrongfully  taking  away  the  support  Support, 
of  plaintiff's  land  [or  house,  or  mine]. 

The  plaintiff's  claim   is  for   damages   for  wrongfully  obstructing   a  way  Way. 
[public  highway,  or  private  way]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  diverting  [or  obstructing,  Wator- 
or  polluting,  or  diverting  water  from]  a  water-course.  ' 

The  plaintiff's  claim  is  for  damages  for  wrongfully  discharging  water  upon 
the  plaintiff's  land  [or  into  the  plaintiff's  mine]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  obstructing  the  plaintiff's 
use  of  a  well. 

Tlie  plaintiff's  claim  is  for  damages  for  the  infringement  of  the  plaintiff's  Paaturo. 
right  of  pasture. 

[This  Form  shall  he  sufficient  whatever  the  nature  0/  the  right  to 
pasture  Je.] 

The  plaintiff's  claim  is  for  damages  for  obstructing  the  access  of  light  to  Liglit. 
plaintiff's  house. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the  plaintiff's  PaUMit. 
patent. 
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The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the  plaintiff's 
copyright. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  using  [or  imitating]  the 
plaintiff's  trademark. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  build  a  ship 
[or  to  repair  a  house,  rfc.]. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  employ  the 
plaintiff  to  build  a  ship,  &c. 

The  plaintiff's  claim  is  for  damages  to  his  house,  trees,  crops,  &c.,  caused  by 
noxious  vapours  from  the  defendant's  factory  \_or,  &c.]. 

The  plaintiff's  claim  is  for  damages  fi*om  nuisance  by  noise  from  the  de- 
fendant's works  [^or  stables  or,  rf-c.]. 

[Add  to  indorsemenf]  : — and  for  an  injunction. 

[Add  to  indorsement  lohere  claitn  is  lo  laiul,  or  to  establish  title,  or  both^  : — 

And  for  mesne  profits. 

And  for  an  account  of  rents  or  arrears  of  rent. 

And  for  breach  of  covenant  for  [repairs]. 

1.  Creditor  to  administer  Estate. 
The  plaintiff's  claim  is  as  a  creditor  of  X.    Y.,  of  , 

deceased,  to  have  the  moveable  and  immoveable  property  of  the  said  X.  Y. 
administered.  The  defendant,  C,  D.,  is  sued  as  the  administrator  of  the  said 
X.  Y.  [and  the  defendants,  E.  F.  and  G.  H.,  as  his  coheirs  at  law]. 

2.  Legatee  to  administer  Estate. 
The  plaintiff's  claim  is  as  a  legatee  under  the  will  dated  the 
day  of  i8         ,  of  X.  Y.,  deceased,  to  have  the  moveable  and 

immoveable  property  of  the  said  X.  Y.  administered.  The  defendant,  C.  D., 
is  sued  as  the  executor  of  the  said  X.  Y.  [and  the  defendants  £.  F.  and 
G.  H.,  as  his  devisees]. 

3.  Partnership. 
The  plaintiff's  claim  is  to  have  an  account  taken  of  the  partnership-dealings 
between  the  plaintiff  and  defendant  [under  articles  of  partnership  dated 
the  day   of  ],   and   to   have   the   affairs  of  the 

partnership  wound  up. 

4.  By  Mortgagee, 

The  plaintiff's  claim  is  to  have  an  account  taken  of  what  is  due  to  him  for 
principal,   interest  and  costs  on  a  mortgage   dated   the  day  of 

,  made  between  [parties']  [or,  by  deposit  of  title-deeds],  and 
that  the  mortgage  may  be  enforced  by  foreclosure  or  sale. 

5.  By  Mortgagor. 

The  plaintiff's  claim  is  to  have  an  account  taken  of  what,  if  anything,  is 
due  on  a  mortgage  dated  and  made  between  [  parties],  and  to 

redeem  the  property  comprised  therein. 

6.  Raising  Portions. 
The  plaintiff's  claim  is  that  the  sum  of  rs.  which  by  a  deed  of 

settlement,  dated  ,  was  provided  for  the  portions  of  the  younger 

children  of  may  be  raised. 
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7.  Execution  of  Trusts. 

The  plaintiflF's  claim  is  to  have  the  trusts  of  an  indenture  dated 
and  made  between  \^parties'\  carried  into  execution. 

8.  Cancellation  or  Rectification. 

The  plaintiff's  claim  is  to  have  a  deed  dated  and  made  between 

[^parties']  set  aside  or  rectified. 

9.  Specific  Performance. 

The   plaintiflF's  claim    is  for  specific  performance  of  an  agreement  dated 
the  day  of  for  the  sale  by  the   plaintifiF  to  the 

defendant  of  certain  [freehold]  hereditaments  at 


No.  115. 
Pbobate. 


1.  By  an  executor  or  legatee  propounding  a  will  in  solemn  form. 
The  plaintiflF  claims  to  be  executor  of  the  last  will  dated  the 

day  of  of  C.  D.,  late  of  ,  deceased,  who  died  on 

the  day  of  ,  and  to  have  the  said  will  established. 

This  summons  is  issued  against  you  as  one  of  the  next-of-kin  of  the  said 
deceased  [or,  as  the  case  may  be"]. 

2.  Sy  an  executor  or  legatee  of  a  former  ivill,  or  a  next-of-kin  dec.  of  the 
deceased,  seeking  to  obtain  the  revocation  of  a  probate  granted  in  common 
form. 

The  plaintifiF  claims  to  be  executor  of  the  last  will  dated  the 
day  of  of  C.  D.,  late  of  ,  deceased,  who  died  on 

the  day  of  ,  and  to  have  the  probate  of  a  pre- 

tended will  of  the  said  deceased,  dated  the  day  of  , 

revoked.  This  summons  is  issued  against  you  as  the  executor  of  the  said 
pretended  will  {or,  as  the  ease  may  be]. 

3.  liy  an  executor  or  legatee  of  a  will  when  letters  of  administration  have 
been  granted  as  in  an  intestacy. 

The  plaintiflf  claims  to  be  executor  of  the  last  will  of  C.  D.,  late  of 
,  deceased,  who  died  on  the  day  of  • 

dated  the  day  of 

The  plaintifiF  claims  that  the  grant  of  letters  of  administration  of  the  estate 
of  the  said  deceased  obtained  by  you  should  be  revoked,  and  probate  of  the 
said  will  granted  to  him. 

4.  liy  a  person  claiming  a  grant  of  administration  as  a  next-of-kin  of  the 
deceased,  but  whose  interest  as  next-of-kin  is  disputed. 

The  plaintiff  claims  to  be  the  brother  and  sole  next-of-kin  of  C.  D.,  of 
,  deceased,  who  died  on  the  day  of  , 

intestate,  and  to  have  as  such  a  grant  of  administration  to  the  personal  estate 
of  tlie  said  intestate.  This  writ  is  issued  against  you  because  you  have 
entered  a  caveat,  and  have  alleged  that  you  are  the  sole  next-of-kin  of  the 
deceased  {or,  us  the  case  may  be]. 

VOL.  II.  3D 
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Notice— 1.  Should  you  apprehend 
your  witnesses  will  not 
attend  of  their  own  .ac- 
cord, you  can  have 
summons     from     this 


No.  117. 

Summons  for  Disposal  of  Suit. 
Sections  64  and  68  of  the  Code  of  Civil  Procedure. 
iTitle.) 
To 

dwelling  at 
Whebeas 
has  instituted  a  suit  against  you  for 

you  are  hereby  summoned 
Court  to  compel  the  to  appear  in  this  Court  in  person  or  by  a  duly 
neSTndl'i^rUlc':  authorized  pleader  of  the  Court,  duly  in- 
tion  of  any  document  structed,  and  able  to  answer  all  material 
to  caU  upon  the  '^it-  questions  relating  to  the  suit,  or  who  shall  be 
ness  to  produce,  on  ap-  accompanied  by  some  other  person  able  to 
plying  to  the  Court  at  n         1  • 

any  time    before  the    answer  all  such  questions  on 
tiial,  on  your  deposit-    the  dav  of 

ing  their  necessary  sub-       _  j  -i     1    .       1      1. 

sistenoe-money.  1 0         ,  at  o  clock  m  the  forenoon, 

2.  If  you  admit  the  de-    to  answer  the  above-named  plaintiff:  and  as 
mand,  you  should  pay  r  > 

the  money  into  Court    the  day  fixed  for  your  appearance  is  appointed 

s"ut  toird V/sum!    ^ov  the  final  disposal  of  the  suit,  you  must  be 

mary  execution  of  the    prepared  to  produce  all  your  witnesses  on  that 

Snst  7our^peZn  o?    ^ay ;   and  you  are  hereby  required   to  take 

property,  or  both,  if    notice  that,  in  default  of  your  appearance  on 

the  day  before-mentioned,  the   suit  will  be 

heard  and  determined  in  your  absence  ;  and  you  will  bring  with  you,  or  send 

by  your  pleader  ,  which  the  plaintiff 

desires  to  inspect,  and  any  documents  on  which  you  intend  to  rely  in  support 

of  your  defence. 

Given  under  my  band  and  the  seal  of  the  Court  this 
day  of  18 


Judge. 

Note.—//'  urrittcn  ilatemcnts  are  required,  »ay — You  are  [or  such  a  party  is,  lu  the  cote 
may  be]  required  to  put  in  a  written  statement  by  the  day  of 


No.  118. 

Summons  fob  Settlement  op  Issues. 

Sections  64  and  68  of  the  Code  of  Civil  Procedure. 

{Title.) 

To 

dwelling  at  . 

Whebeas 
has  instituted  a  suit  against  you  for 

,  yuu  are  hereby  summone<l 
to  appear  in  this  Court  in  person  or  by  a  duly 
authorized    pleader    of  the    Court,   duly   in- 
3  D  2 


N'OTiCE-1.  Should  you  apprehend 
your  witnesses  will  not 
attend  of  their  own 
accfird,  you  can  have 
Hununonses  from  this 
Court  to  com])ol  the 
attendance  uf  any  wit- 
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ness,  and  the  produc- 
tion of  any  document 
that  you  have  a  right 
to  call  on  the  witness 
to  produce,  on  apply- 
ing to  the  Court  at  any 
time  before  the  trial, 
on  your  depositing 
their  necessary  sub- 
sistence-money. 
2.  If  you  admit  the  de- 
mand, you  should  pay 
the  money  into  Court 
with  the  costs  of  the 
Btiit,  to  avoid  the  sum- 
mary execution  of  the 
decree,  which  may  be 
against  your  person  or 
property,  or  both,  if 
pecessaiy. 


structed,   and    able   to    answer  all   material 
questions  relating  to  the  suit,  or  who  shall  be 
accompanied  by   some   other  person  able   to 
answer  all  such  questions,  on 
the  day  of 

1 8         ,  at  o'clock  in  the  forenoon, 

to  answer  the  above-named  plaintiff,  and  you 
are  hereby  required  to  take  notice  that,  in 
default  of  your  appearance  on  the  day  before 
mentioned,  the  issues  will  be  settled  in  your 
absence ;  and  you  will  bring  with  you,  or 
send  by  your  pleader  , 

which  the  plaintiff  desires  to  inspect,  and  any 
document  on  which  you  intend  to  rely  in 
support  of  your  defence. 

Given  under  my  hand  and  the  seal  of  the 
Court  this  day  of  i8        . 


H 


Jadge. 


Note. — If  written  ttatement*  are  required,  nay — You  are  [or  such  a  party  i3,  as  the  ease 
may  be]  required  to  put  in  a  written  statement  by  the  day  of 


J 


No.  119. 
Summons  to  Appear. 
Section  68  of  the  Code  of  Civil  Procedu 
No.  of  Suit. 
In  the  Court  of  at 


Plaintiff. 
Defendant. 


To 


(Name,  description  and  address.) 
Whereas  [Acre  enter  the  name,  description  and  address  of  the  plaintiff] 
has  instituted  a  suit  in  this  Court  against  you  \_here  state  the  particulars  of 
the  claim  as  in  the  register']  :  you  are  hereby  summoned  to  appear  in  this 
Court  in  person  on  the  day  of  at 

in  the  forenoon  [i/"  not  specially  required  to  appear  in  person,  state — '  in  j 
person  or  by  a  pleader  of  the  Court,  duly  instructed,  and  able  to  answer  all  j 
material  questions  relating  to  the  suit,  or  who  shall  be  accompanied  by  some  ' 
other  person  able  to  answer  all  such  questions  ']  to  answer  the  above-named 
plaintiff.  \Ifthe  summons  he  for  the  final  disposal  of  the  suit,  this  further  \ 
direction  shall  be  added  here ;  '  and  as  the  day  fixed  for  your  appearance  is  I 
appointed  for  the  final  disposal  of  the  suit,  you  must  be  prepared  to  produce  j 
all  your  witnesses  on  that  day ']  ;  and  you  are  hereby  required  to  take  notice  I 
that,  in  default  of  your  appearance  on  the  day  before  mentioned,  the  suit  1 
will  be  heard  and  determined  in  your  absence  ;  and  you  will  bring  with  you 
(or  send  by  your  agent)  [^here  mention  any  document  the  production  of  which 
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may  he  required  hy  the  plaintiff^  which  the  plaintiff  desires  to  inspect,  and 
any  document  on  which  you  intend  to  rely  in  support  of  your  defence. 
Given  under  my  hand  and  the  seal  of  the  Court  this  day  of 


No.  120. 
Obdeb  fob  Tbansmission  of  Summons  fob  Sebvice  in  the 

JUBISDICTION  OP  another  CoUET. 

Section  85  of  the  Code  of  Civil  Procedure. 
In  the  Couet  of  at 

Civil  Suit,  No.  of  18 

A.  jB.  of 
against 
C.  D.  of 
The  day  of  18 

Whereas  it  is  stated  in  the  plaint  that  ,  the  defendant  in 

the  above  suit  is  at  present  residing  in 

,  but  that  the  right  to  sue  accrued  within  the  jurisdiction  of  this  Court : 
it  is  ordered  that  a  summons  returnable  on  the  day  of 

18  be  forwarded  for  service  on  the  said  defendant,  to  the  Court  of 

with  a  duplicate  of  this  proceeding. 


Judffa. 


No.  121. 
To  accompany  Return  op  Summons  op  another  Court. 
Section  85  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

Civil  Suit,  No.  of  18 

The  day  of  18        , 

A.  B.  of 
against 

C.  D.of  . 

Bead  proceeding  from  the  forwarding 

for  service  on  in 

civil  No.  of  that  Court. 
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Read  bailiff's  endorsement  on  the  back  of  the  process  stating  that  the 

and  proof  of  the  above  having  been  duly  taken  by  me  on 

the  [oath  or']  affirmation  of  and  it  is  ordered 

that  the  be  returned  to  the  with  a 

copy  of  this  proceeding. 


Judge. 


Note. — This  form  will  be  applicable  to  process  other  than  summons,  the  service  of  which 
may  have  to  be  effected  in  the  same  manner. 


■ 


No.  122. 

Defbndakt's  Statement. 

Section  110  of  the  Code  of  Civil  Procedure. 

{Title.) 

I,  the  undersigned  defendant  [^or  one  of  the  defendants],  disclaim  all 
interest  under  the  will  of  the  said  £.  F.  in  the  plaint,  named  [or,  as  heir-at- 
law,  or,  as  next-of-kin,  or  one  of  the  next-of-kin,  of  U.  F.,  deceased,  in  the 
said  plaint  named]. 

Or,  I,  the  undersigned  defendant,  state  that  I  admit  [or  deny]  [here 
repeat  in  the  language  of  the  plaint  the  statements  admitted  or  denied]. 

Or,  J,  the  undersigned  defendant,  submit  that,  upon  the  facts  stated  in  the 
plaint,  it  does  not  appear  that  there  is  any  agreement  which  can  be  legally 
enforced  \or,  that  it  appears  upon  the  said  plaint  that  I  am  jointly  liable  with 
one  JB.  F.,  who  is  not  a  party  to  the  suit,  and  not  severally  liable  as  by  the 
plaint  appears,  or,  that  it  appears  by  the  said  plaint  that  G.  R.  should  have 
been  a  joint-plaintiff  with  the  said  A.  B.  in  the  said  suit,  or,  as  the  case 
may  he]. 

Or,  that  the  plaintiff  has  conveyed  his  interest  in  the  said  mortgage  \_or 
right  to  redeem]  to  one  I.  J.  \_or,  that  I  have  conveyed  or  assigned  to  H.  L. 
by  way  of  further  charge  for  securing  the  sum  of  Rs.  ,  the  right  to 

redeem  in  the  property  sought  by  the  suit  to  be  foreclosed]. 

Or,  that  since  the  dissolution  of  the  partnership  the  plaintiff  has  executed 
an  instrument,  whereby  the  plaintiff  covenants  to  discharge  all  debts  and 
liabilities  of  the  partnership,  and  generally  to  release  me  from  all  claims  and 
liabilities  either  by  or  to  himself  and  others  in  respect  of  the  said  partnership- 
trading  [or,  as  the  case  may  be]. 

^Signed'j         C.  D., 

Defendant. 
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No.  123. 
Tnteekogatokies. 
Section  121  of  the  Code  of  Civil  Procedure. 
In  the  Court  op  at  *     . 

Civil  Suit,  No.  of  18 

A.B. 
against 
C.D.,E.F.,&ndG.H. 
Interrogatories  on  behalf  of  the  above-named  A.  B.  [^or  C.  2).]  for  the  exam- 
ination of  the  above-named  \_IE.  F.  and  0.  S.,  or  A.  B."]. 

1.  Did  not,  &c. 

2.  Has  not,  &c. 

The  defendant  F.F.  is  required  to  answer  the  interrogatories  num- 
bered 

The  defendant  G.  H.  is  required  to  answer  the  interrogatories  num- 
bered 


No.  124. 
FoBM  OF  Notice  to  pboduce  Documents. 
Section  131  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at  . 

Civil  Suit,  No.  of  18 

A.B. 
against 
CD. 
Take  notice  that  the  plaintiff  [or  defendant]  requires  you  to  produce  for  his 
inspection  the  following   documents  referred  to  in  your  plaint  [or  written 
statement,  or  affidavit],  dated  the  day  of  18         . 

Describe  documents  required. 

X.  Y.,  Pleader  for  the  plaintiff  [or  the  defend- 
ant].    To  Z., 
Pleader  for  the  defendant  [or  plaintiff]. 


No.  125. 

Summons  to  attend  and  give  Evidence. 

Sections  159  and  163  of  the  Code  of  Civil  Procedure. 

{Title.) 

To 

Whereas  your  attendance  is  required  to 
on  behalf  of  the  in  the  above  cause,  you  are  hereby 

required  [personally  to  appear  before  this  Court]  on  the  day  of 

18        ,  at  the  hour  of  A.M.  [and]  to  bring  with  you  or  to  send  to 

this  Court 

A  sum  of  Us.  ,  being  your  travelling  and  other  expenses  and 

subsistence-allowance  for  one  day,  is  herewith  sent.  If  you  do  not  comply 
with  this  order,  you  will  be  subject  to  the  consequence  of  non-attendance  laid 
down  in  the  Code  of  Civil  Procedure,  section  1 70. 
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Notice — (1).  If  you  are  summoned  only  to  produce  a  document  and  not  to 
give  evidence,  you  shall  be  deemed  to  have  complied  with  the  summons  if  you 
cause  such  document  to  be  produced  in  this  Court  on  the  day  and  hour 
aforesaid. 

(2).  If  you  are  to  be  detained  beyond  the  day  aforesaid,  a  sum  of  Rs, 
will  be  tendered  to  you  for  each  day's  attendance  beyond  the  day  specified. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 


Judge. 


No.  126. 
Another  Form. 
No.  of  Suit. 
In  Tiut  CouBT  or  at 


Plaintiff. 
Defendant. 


To 

\^Name,  description  and  address.^ 
You  are  hereby  summoned  to  appear  in   this   Court   in  person   on   the 
day  of  at  in  the  forenoon, 

to  give  evidence  on  behalf  of  the  plaintiff  [or  the  defendant]  in  the  above- 
mentioned  suit,  and  to  produce  [here  describe  with  convenient  certainly  any 
document  the  production  of  which  may  be  required.  If  the  summons  be  only  to 
give  evidence,  or  if  it  he  only  to  produce  a  document,  it  must  be  expressed 
accordingly"],  and  you  are  not  to  depart  thence  until  you  have  been  examined 
\or  have  produced  the  document]  and  the  Court  has  risen,  or  unless  you  have 
obtained  the  leave  of  the  Court. 


FORMS  OF  DECREES. 

No.  127. 
Simple  Money-decbee. 
{Title.) 
Claim  for 
This  cause  coming  on  for  final  disposal  before 

in  the  presence  of  ,  on  the  part  of  the  plaintiff,  and 

on  the  part  of  the  defendant,  it  is  ordered  that  the^ 
do  pay  to  the  the  sum  of  Rs.  , 

with  interest  thereon  at  the  rate  of  per  cent,  per  from 

to  the  date  of  realisation  of  the  said  sum,  and  do  also  pay 
to  the  the  costs  of  this  suit  as  taxed  by  the  ofiicer  of  the 

Court,  with  interest  thereon  at  the  rate  aforesaid  from  the  date  of  taxation  to 
the  date  of  realisation. 

1  A  decree  against  a  legal  representative  should  mention  that  it  is  against  hiiu  in  that 
.  character,  L  L.  R.,  8  Bom.  309. 
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Costs  of  suit. 


m 


Plaintiff. 


1.  Stamp  for  plaint  . . 

2.  Do.    for  power  . . 

3.  Do.    exliibits 

4.  Pleader's  fees  on  Rs. 

5.  Tninslation-fee 

6.  Subsistence  for  witness  for 

attendance 

7.  Commissioner's  fee 

8.  Service  of  process 

9.  &c 


Rs. 


Total 


Defendant. 


Stam  p  for  power 

Do.  petition  . . 

Pleader's  fee  . . 
Subsistence  for  witnesses 
Service  of  process     . . 
Translation-fee 
CommiBsioner's  fee  . . 


Total 


Rs. 


A.     R. 


Given  under  my  hand  and  the  seal  of  the  Court,  this 
i8 


day  of 


0 


Judge. 


No.  128. 
Decbee  fob  Sale  in  a  Suit  by  a  Mobtgagee  ob  Peeson 

ENTITLED   TO   A   LlEN. 

{TitU:) 
It  is  ordered  that  it  be  referred  to  the  Registrar  \or  Taxing  Officer]  to  take 
an  account  of  what  is  due  to  the  plaintiff  for  principal  and  interest  on  the 
mortgage  \or  lien]  mentioned  in  the  plaint,  and  to  tax  the  plaintiff's  costs  of 
this  suit,  and  that  the  Registrar  \or  Taxing  Officer]  do  declare  in  court  on  the 
day  of  what  he  shall  find  to  be  due  for  prin- 

cipal and  interest  as  aforesaid,  and  for  costs ;  And  upon  the  defendant  paying 
into  Court  what  shall  be  certified  to  be  due  to  the  plaintiff  for  principal  and 
interest  as  aforesaid,  together  with  the  said  costs,  within  six  months  from  the 
date  of  declaring  in  Court  the  amount  so  due  ;  it  is  ordered  that  the  plaintiff 
do  re-convey  the  said  mortgaged  premises  free  and  clear  from  all  incum* 
brances  done  by  him,  or  any  claiming  by,  from,  or  under,  him,  and  do  deliver 
up  to  the  defendant  or  to  such  person  as  he  appoints  all  documents  in  his 
custody  or  power  relating  thereto,  and  that  upon  such  re-conveyance  being 
made,  and  documents  being  delivered  up,  the  Registrar  \or  Taxing  Officer] 
shall  pay  out  to  the  plaintiff  the  said  sum  so  paid  in  as  aforesaid  for  principal, 
interest  and  costs ;  but  in  default  of  the  defendant  paying  into  Court  such 
principal,  interest  and  costs  as  aforesaid  by  the  time  aforesaid,  then  it  is 
ordered  that  the  said  mortgaged  premises  \or  the  premises  subject  to  the  said 
lien]  be  sold  with  the  approbation  of  the  Registrar  [or  Taxing  Officer].  And 
it  is  ordered  that  the  proceeds  of  such  sale  (after  defraying  thereout  the 
expenses  of  the  sale)  be  paid  into  Court,  to  the  end  that  the  same  may  be  duly 
applied  in  payment  of  what  shall  be  found  due  to  the  plaintiff  for  principal, 
intere-st  and  costs  as  aforesaid,  and  that  the  balance  (if  any)  shall  be  paid  to 
the  defendant  or  other  person  entitled  to  receive  the  same. 
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No.  129. 
Final  Decbee'  fob  Fobeclosuee. 
{Title.) 
Whereas  it  appears  to  the  Court  that  the  defendant  has  not  paid  into 
Court  the  sum  which  was  on  the  day  of 

last  declared  in  Court  to  be  due  to  the  plaintiff  for  principal 
and  interest  upon  fie  mortgage  in  the  plaint  mentioned,  and  for  costs, 
pursuant  to  the  order  made  in  this  suit  on  the  day  of 

last,  and  that  the  period  of  six  months  has  elapsed  since  the  said 
day  of 

It  is  ordered  that  the  defendant  do  stand  absolutely  debarred  of  all  right 
to  redeem  the  said  mortgaged  premises. 


No.  130. 
Prelimtnakt  Order — ADininsTRATioN  Scrr. 
Section  213  of  the  Code  of  Civil  Procedure. 
(Title.) 
It  is  ordered  that  the  following  accounts  and  inquiries  be  taken  and  made ; 
that  is  to  say  : — 
In  creditor's  suit- — 

1.  That  an  account  be  taken  of  what  is  due  to  the  plaintiff  and  all  other 
the  creditors  of  the  deceased. 

In  suits  by  legatees — 

2.  An  account  be  taken  of  the  legacies  given  by  the  testator's  will. 
In  suits  by  next-of-kin — 

An  inquiry  be  made  and  account  taken  of  what,  or  of  what  share,  if  any, 
the  plaintiff  is  entitled  to  as  next-of-kin  [^or  one  of  the  next-of-kin]  of  the 
intestate. 

[After  the  first  paragraph,  the  Order  will,  where  ntcessartf,  wder,  in  a 
creditor  8  suit,  inquiry  and  aceovnts  for  legatees,  heirs  at-l^w  and  next-of-kin. 
In  suits  by  claimants  other  than  creditors,  after  the  first  paragraph,  in  all 
cases,  an  order  to  inquire  and  take  an  account  of  creditors  will  follow  the  first 
paragraph,  and  such  of  the  others  as  may  be  necessary  tcill  follow,  omitting 
the  first  formal  words.     The  form  is  continued  as  in  a  creditor's  suit.l 

3.  An  account  of  the  funeral  and  testamentary  expenses. 

4.  An  account  of  the  moveable  property  of  the  deceased  come  to  the  hands 
of  the  defendant,  or  to  the  hands  of  any  other  person  by  his  order  or  for 
his  use. 

5.  An  inquiry  what  part  (if  any)  of  the  moveable  property  of  the  deceased 
is  outstanding  and  undisposed  of. 

6.  And   it  is   further  ordered,    that   the   defendant  do,  on  or  before  the 

day  of  next,  pay  into  Court  all  sums  of  money 

which  shall  be  found  to  have  come  to  his  hands,  or  to  th^hands  of  any  person 
by  his  order  or  to  his  use. 

1  For  'Final  Decree'  tlie  words  'Decree  Alieolnte'  are  Bubetituted  by  the  Transfer  of 
Property  Act  (IV  of  1882),  sec.  87,  wherever  that  Act  is  in  force. 


THE    FOUETH    SCHEDULE.  779 

7.  And  that  if  the  Registrar  shall  find  it  necessary  for  carrying  out  the 
objects  of  the  suit  to  sell  any  part  of  the  moveable  property  of  the  deceased, 
that  the  same  be  sold  accordingly,  and  the  proceeds  paid  into  Court. 

8.  And  that  Mr.  E.  F.  be  Receiver  in  the  suit  [or  proceeding],  and  receive 
and  get  in  all  outstanding  debts  and  outstanding  moveable  property  of  the 
deceased,  and  pay  the  same  into  the  hands  of  the  Registrar  [and  shall  give 
security  by  bond  for  the    due   performance  of  his  duties  to  the  amount  of 

rupees]. 

9.  And  it  is  further  ordered,  that  if  the  moveable  property  of  the  deceased 
be  found  insuflBcient  for  can-ying  out  the  objects  of  the  suit,  then  the 
following  further  inquiries  be  made,  and  accounts  taken,  that  is  to  say, — 

(a)  An  inquiry  what  immoveable  property  the  deceased  was  seized  of  or 
entitled  to  at  tlie  time  of  his  death  ; 

(J)  An  inquiry  what  are  the  incumbrances  (if  any)  affecting  the  im- 
moveable property  of  the  deceased,  or  any  part  thereof ; 

(c)  An  account,  so  far  a«  possible,  of  what  is  due  to  the  several  incum- 
brancers, and  to  include  a  statement  of  the  priorities  of  such  of  the 
incumbrancers  as  shall  consent  to  the  sale  hereinafter  directed. 

10.  And  that  the  immoveable  property  of  the  deceased,  or  so  much  thereof 
as  shall  be  necessary  to  make  rp  the  fund  in  Court  sufficient  to  carry  out  the 
object  of  the  suit,  be  sold  with  the  approbation  of  the  Judge,  free  from  incum- 
brances (if  any)  of  such  incumbrancers  as  shall  consent  to  the  sale,  and 
subject  to  the  incumbrances  of  such  of  them  as  shall  not  consent. 

11.  And  it  is  ordered,  that  O.  H.  shall  have  the  conduct  of  the  sale  of  the 
immoveable  property,  and  shall  prepare  the  conditions  and  contracts  of  sale 
subject  to  the  approval  of  the  Registrar,  and  that  in  case  any  doubt  or 
difiiculty  shall  arise  the  papers  shall  be  submitted  to  the  Judge  to  settle. 

12.  And  it  is  further  ordered,  that  for  the  purpose  of  the  inquiries  herein- 
before directed,  the  Registrar  shall  advertise  in  the  newspapers  according  to 
the  practice  of  the  Court,  or  shall  make  such  inquiries  in  any  other  way 
which  shall  appear  to  the  Registrar  to  give  the  most  useful  publicity  to  such 
inquiries. 

13.  And  it  is  ordered,  that  the  above  inquiries  and  accounts  be  made  and 
taken,  and  that  all  other  acts  ordered  to  be  done  be  completed,  before  the 

day  of  aud  that  the  Registrar  do  certify  the  result 

of  the  inquiries,  and  the  accounts,  and  that  all  other  acts  ordered  are  com- 
pleted, and  have  his  certificate  in  that  behalf  ready  for  the  inspection  of  the 
parties  on  the  day  of 

14.  And,  lastly,  it  is  ordered,  that  this  suit  [or  matter]  stand  adjourned  for 
making  final  decree  to  the  day  of 

[Such  part  only  of  this  order  is  to  be  used  as  is  applicable  to  the  particular 
case.] 


No.  131. 

Final  Dkckee  in  an  Administration-suit  by  a  Legatee. 

Section  213  of  the  Code  of  Civil  Procedure. 

1.  It  is  ordered  that  the  defendant  do  on  or  before  the 

day  of  pay  into  Court  the  sum  of  Rs.  ,  the  balance  by 

the  said  certificate  found  to  be  due  from  the  said  defendant  on  account  of  the 

estate  of  ,  the  testator,  and  also  the  sum  of  Rs. 
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for  interest,  at  the  rate  of  Es.  per  centum  per  annum,  from  the 

day  of  to  the  day  of  amounting 

together  to  the  sum  of  Us. 

2.  Let  the  Registrar  [or  Taxing  Officer]  of  the  said  Court  tax  the  costs  of 
the  plaintiff  and  defendant  in  this  suit,  and  let  the  amount  of  the  said  costs, 
when  so  taxed,  be  paid  out  of  the  said  sum  of  Rs.  ordered  to  be  paid 
into  Court  as  aforesaid,  as  follows  : — 

(a)  The  costs  of  the  plantiff  to  Mr.  ,  his  attorney  [^or  pleader], 

and  the  costs  of  the  defendant  to  Mr.  ,  his  attorney  [or 

pleader]. 

(i)  And  (if  any  debts  are  due)  with  the  residue  of  the  said  sum  of  Rs. 
,  after  payment  of  the  plaintifi's  and  defendant's  costs 
as  aforesaid,  let  the  sums  found  to  be  owing  to  the  several  creditors 
mentioned  in  the  schedule  to  the  Registrar's  certi- 

ficate, together  with  subsequent  interest  on  such  of  the  debts  as 
bear   interest,  be  paid  ;  and  after  making  such  payments,  let  the 
amount  coming  to  the  several  legatees  mentioned  in  the 
schedule,  together  with  subsequent   interest   (to  be   verified  as 
aforesaid),  be  paid  to  them. 

3.  And  if  there  should  then  be  any  residue,  let  the  same  be  paid  to  the 
residuary  l^atee. 


Decbee  in  an  Administration-sdit   by  a  Legatee,  where  an  Executor 
is  held  personally  liable  for  the  payment  of  legacies. 

Section  213  of  the  Code  of  Civil  Procedure. 

1.  Declare  that  the  defendant  is  personally  liable  to  pay  the  legacy  of  Rs. 

bequeathed  to  the  plaintiff; 

2.  And  it  is  ordered,  that  an  account  be  taken  of  what  is  due  for  principal 
and  interest  on  the  said  legacy ; 

3.  And  it  is  also  ordered,  that  the  defendant  do  within  weeks  after 
the  date  of  the  Registrar's  certificate,  pay  to  the  plaintiff  the  amount  of  what 
the  Registrar  shall  certify  to  be  due  for  principal  and  interest ; 

4.  And  it  is  ordered,  that  the  defendant  do  pay  the  plaintiff  his  costs  of 
suit,  the  same  to  be  taxed  in  case  the  parties  differ. 


Final  Decree  in  an  Administration-suit  by  Next-of-kin. 
Section  213  of  the  Code  of  Civil  Procedure. 

1.  Let  the  Registrar  of  the  said  Court  tax  the  costs  of  the  plaintiff  and 
defendant  in  this  suit,  and  let  the  amount  of  the  said  plaintiff's  costs,  when  so 
taxed,  be  paid  by  the  defendant  to  the  plaintiff  out  of  the  sum  of  Rs.  , 

the  balance  by  the  said  certificate  found  to  be  due  from  the  said  defendant  on 
account  of  the  personal  estate  of  E.  F.,  the  intestate,  within  one  week  after 
the  taxation  of  the  said  costs  by  the  said  Registrar,  and  let  the  defendant 
retain  for  her  own  use  out  of  such  sum  her  costs,  when  taxed. 
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2.  And  it  is  ordered,  that  the  residue  of  the  said  sum  of  Es.  ,  after 

payment  of  the  plaintiffs  and  defendant's  costs  as  aforesaid,  be  paid  and 
applied  by  defendant  as  follows  : — 

(a)  Let  the  defendant,  within  one  week  after  the  taxation  of  the  said  costs 
by  the  Registrar  as  aforesaid,  pay  one-third  share  of  the  said 
residue  to  the  plaintiffs,  A-  B.  and  C,  his  wife,  in  her  right,  as 
the  sister  and  one  of  the  next-of-kin  of  the  said  E.  F.,  the  in- 
testate. 
(6)  Let  the  defendant  retain  for  her  own  use  one  other  third  share  of  the 
said  residue,  as  the  mother,  and  one  other  of  the  next-of-kin  of  the 
said  E.  F.,  the  intestate, 
(c)  And  let  the  defendant,  within  one  week  after  the  taxation  of  the 
said  costs  by  the  Registrar  as  aforesaid,  pay  the  remaining  one- 
third  share  of  the  said  residue  to  G.  H.,  as  the  brother  and  the 
other  next-of-kin  of  the  said  E.  F.,  the  intestate. 


No.  132. 

Order — Dissolution  of  Partnership. 

Section  215  of  the  Code  of  Civil  Procedure. 

{TitU.) 

It  it  declared  that  the  partnership  in  the  plaint  mentioned  between  the 
plaintiff  and  defendant  ought  to  stand  dissolved  as  from  the  day  of 

,  and  it  is  ordered  that  the  dissolution  thereof  as  from  that  day 
be  advertised  in  the  Gazette,  die. 

And  it  is  ordered  that  be  the  Receiver  of  the  partnership-estate 

and  effects  in  this  suit,  and  do  get  in  all  the  outstanding  book-debts  and 
claims  of  the  partnership. 

And  it  is  ordered  that  the  following  accounts  be  taken  : — 

1.  An  account  of  the  credits,  property  and  effects  now  belonging  to  the 
said  partnership ; 

2.  An  account  of  the  debts  and  liabilities  of  the  said  partnership ; 

3.  An  account  of  all  dealings  and  transactions  between  the  plaintiff  and 
defendant,  from  the  foot  of  the  settled  account  exhibited  in  this  suit  and 
marked  (A),  and  not  disturbing  any  subsequent  settled  accounts. 

And  it  is  ordered  that  the  goodwill  of  the  business  heretofore  carried  on  by 
the  plaintiff  and  defendant  as  in  the  plaint  mentioned,  and  the  stock-in-trade, 
be  sold  on  the  premises,  and  that  the  Registrar  may,  on  the  application  of 
any  of  the  parties,  fix  a  resei^ved  bidding  for  all  or  any  of  the  lots  at  such 
sale,  and  that  either  of  the  parties  is  to  be  at  liberty  to  bid  at  the  sale. 

And  it  is  ordered  that  the  above  accounts  be  taken  and  all  the  other  acts 
required  to  be  done  be  completed  before  the  day  of  ,  and  that 

the  Registrar  do  certify  the  result  of  the  accounts,  and  that  all  other  acts  are 
completed,  and  have  his  certificate  in  that  behalf  ready  for  the  inspection  of 
the  parties  on  the  day  of 

And,  lastly,  it  is  ordered  that  this  suit  stand  adjourned  for  making  a  final 
decree  to  the  day  of 
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No.  133. 
Partnership — Final  Deckek. 
Section  215  of  the  Code  of  Civil  Procedure, 
In  the  Court  of  at 

Civil  Suit,  No. 
A.  R  of 
affainst 
C.  D.  of 
It  is  ordered  that  the  fund  now  in  Court,  amounting  to  the  sum  of  Rs. 
,  be  applied  as  follows : — 

1.  In  payment  of  the  debts  due  by  the  partnership  set  forth  in  the  Registrar's 
certificate,  amounting  in  the  whole  to  Rs. 

2.  In  payment  of  the  costs  of  all  parties  in  this  suit,  amounting  to  Rs. 

.     IThese  costs  must  he  ascertained  before  the  decree  is  drawn  wp.] 

3.  In  payment  of  the  sum  of  Rs.  to  the  plaintiff  as  his  share  of  the 
partnership-assets,  of  the  sum  of  Rs.  ,  being  the  residue  of  the 
said  sum  of  Rs.  now  in  Court,  to  the  defendant  as  his  share  of  the 
partnership-assets. 

[Or,  And  that  the  remainder  of  the  said  sum  of  Rs.  be  paid  to 

the  said  plaintiff  [or  defendant]  in  part  payment  of  the  sum  of  Rs. 
certified  to  be  due  to  him  in  respect  of  the  partnership-accounts.] 

And  that  the  defendant  [or  plaintiff]  do  on  or  before  the 
day  of  pay  to  the  plaintiff  [or  defendant]  the  sum  of  Rs. 

being  the  balance  of  the  said  sum  of  Rs.  due  to  him,  which  will 

then  remain  due. 


No.  134, 
Certificate  op  Non-satisfaction  of  Decree. 
Section  224  of  the  Code  of  Civil  Procedure. 
In  the  Court  op  at 

Civil  Suit,  No.  of  18     . 

A.  B.  of 
against 
C.  D.  of 
Certified  that  no  [or  partial,  as  the  case  may  he,  and  if  partial,  state  to 
what  extent^  satisfaction  of  the  decree  of  this  Court,  in  Civil  Suit  No. 
of  18         ,  a  copy  of  which  is  hereunto  attached,  has  been  obtained  by  execu- 
tion within  the  jurisdiction  of  this  Court. 
Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 


Judge. 
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No.  135. 
Notice  to  show  Cause  why  Execution  should  not  issue. 
Section  248  of  the  Code  of  Civil  Procedure. 
In  the  Court  op  at  , 

Civil  Suit,  No.  of  18     . 

Miscellaneous,  No.  of  18     . 

A.  B.  of 
against 
To  O.  D.  of 

Whereas 
has  made  application  to  this  Court  for  execution  of  decree  in  Civil 

Suit  No.  18  ,  this  is  to  give  you  notice  that  you  are  to  appear 

before  this  Court  on  the  day  of  18         , 

either  in  person,  or  by  a  pleader  of  this  Court,  or  agent  duly  authorised  and 
instructed,  to  show  cause,  if  any,  why  execution  should  not  be  granted. 
Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 


0 


Judge. 


No.  136. 

Warrant  op  Attachment  op  moveable  Property  in  Dependant's 

Possession  in  Execution  op  a  Decree  por  Monet. 

Section  254  of  the  Code  of  Civil  Procedure. 


Whereas 
on  the 
of 


18 


Decree. 

Principal 

Interest  

Costs        

Costs  of  decree  . . 

Interest  thereon 

Total  of  attachment    . . 

Total  .. 

1 

{Title.) 
To  the  Bailiff  op  the  Court. 

was   ordered,  by  decree  of  this  Court,  passed 

day  of  18        ,  in  Suit  No, 

,  to  pay  to  the  plaintiff  the  sum  of  Rs.  as  noted 

in  the  margin ;  and  whereas  the  said 

sum  of  Rs.  has  not  been  paid : 


These  are  to  command  you  to 
attach  the  moveable  property  of  the 
aaid  as    set  forth  in  the 

list  hereunto  annexed,  or  which  shall 
be  pointed  out    to  you  by  the  said 

,  and  unless  the  said 
shall  pay  to  you  the  said  sum  of  Rs. 
,  together  with  Rs.  the  cost  of  this  attach- 

ment, to  hold  the  same  until  futher  orders  from  this  Court, 

You   are  further  commanded    to   return  this   Warrant  on   or    before 
the  day  of  18         ,  with  an  endorsement  certifying 
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the  date  and  manner  in  which  it  has  been  executed,  or  why  it  has  not  been 
executed. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 

Schedule. 

& 

Judge. 


No.  137. 

Warrant  to  the  Bailiff  to  give  possession  of  Land,  &c. 

Section  263  of  the  Code  of  Civil  Procedure. 

{Title.') 

To  the  Bailiff  of  the  Court. 

Whereas  in  the  occupancy  of 

has  been  decreed  to  ,  the  plaintiff  in  this  suit :  you  are 

hereby  directed  to  put  the  said  in  possession  of  the  same,  and 

you  are  hereby  authorised  to  remove  any  person  who  may  refuse  to  vacate 

the  same. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 

0 

Judge. 


No.  138. 
Attachment  in  Execution. 
Prohibitory  Order,  where  the  Property  to  be  attached  consists  of 
moveable  property,  to  which  the   defendant  is  entitled  subject 
TO  A   Lien  or   Eight  ot-  some   other  Person   to  the   immediate 
Possession  thereof. 

Section  268  of  the  Code  of  Civil  Procedure. 
(TiWe.) 
To 

Whereas 
has  failed  to  satisfy  a  decree  passed  against  on  the 

day  of  18         in  favour  of  for  Rs.  : 

it  is  ordered  that  the  defendant  be,  and  is  hereby,  prohibited  and  restrained, 
until  the  further  order  of  this  Court,  from  receiving  from  the 

following  property  in  the  possession  of  the  said  ,  that 

is  to  say,  to  which  the  defendant  is  entitled,  subject 

to  any  claim  of  the  said  ,  and  the  said  is 
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hereby  prohibited  and  restrained,  until  the  further  order  of  this  Court,  from 
delivering  the  said  property  to  any  person  whomsoever. 
Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 


Judge. 


No.  139. 
Attachment  in  Execution. 
Pbohibitory  Order,  where  the   Property  consists   of  Debts 

NOT  SECORED   by   NEGOTIABLE   INSTRUMENTS. 

Section  268  of  the  Code  of  Civil  Procedure. 

{TUU.) 


on  the 

of  18         ,  in 
it  is  ordered  that  the 


To 

Whereas 
has  failed  to  satisfy  a  decree  passed  against 
day  of  18         ,  in  Civil  Suit,  No. 

favour  of  for  Rs. 

defendant  be,  and  hereby,  prohibited  and  restrained,  until  the 

further  order  of  this  Court,  from  receiving  from  you  a  certain  debt  alleged 
now  to  be  due  from  you  to  the  said  defendant,  namely, 

and  that  you,  the  said  , 

be,  and  you  are  hereby,  prohibited  and  restrained,  until  the  further  order  of 
this  Court,  from  making  payment  of  the  said  debt,  or  any  part  thereof,  to  any 
person  whomsoever. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 


0 


Judge. 


No.  140. 

Attachment  in  Execution. 

Prohibitory  Order,  where  the  Property  consists  of  Shares  in  a 

Public  Company,  &c. 

Section  268  of  the  Code  of  Civil  Procedure. 

{Title.) 

To  Defendant,  and 

to  ,  Manager  of  Company. 

Whereas 
has  failed  to  satisfy  a  decree  passed  against  on  the 

day  of  18         ,  in  Civil  Suit,  No.  of  18 

in  favour  of  for  Rs.  :  it  is  ordered  that  yon, 

the  defendant,  be,  and  you  are  hereby,  prohibited  and  restrained,  until  the 
further  order  of  this  Court,  from  making  any  transfer  of 

shares  in  the  aforesaid  Company,  namely,  or  from  receiving 

VOT,.  TI.  3  E 
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payment  of  any  dividends  thereof;  and  you  ,  the  Manager  of 

the  said  Company,  are  hereby  prohibited  and  restrained  from  permitting  any 
such  transfer  or  making  any  such  payment. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 

Jvdge. 

No.  141. 

Attachment  in  Execution. 

Pbohibitoby  Obdeb,  whebe  the  Pbofebty  consists  of  Immoveable 

Pbopebtt. 

Section  274  of  the  Code  of  Civil  Procedure. 

{TitU.) 

To  Defendant. 

Whsbxas  yon  have  failed  to  satisfy  a  decree  passed  against  you  on  the 
day  of  i8         ,  in   Civil   Suit,    No.  of 

1 8         ,  in  favour  of  for  Rs.  :  it  is  ordered  that 

you,  the  said  ,  be,  and  you  are  hereby,  prohibited  and  restrained, 

until  the  further  order  of  this  Court,  from  alienating  the  property  specified  in 
the  schedule  hereunto  annexed,  by  sale,  gift,  or  otherwise,  and  that  all  persons 
be,  and  that  they  are  hereby,  prohibited  from  receiving  the  same  by  purchase, 
gift,  or  otherwise. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of! 

18 

SehedMle, 


Judge. 


No.  142. 

Attachment. 
Pbohibitoby  Obdeb,  whebe  the  Pbopebty  consists  op  Money  obopaky 
Secubity   in   the   Hands   op  a   Coubt   op  Justice  ob  Ofpiceb   op 
govebnment. 

Sections  272  and  486  of  the  Code  of  Civil  Procedure. 
In  the  Coubt  op  at 

Civil  Suit,  No.  of  i8 

A.  B.  of 
against 
C.  D.  of 
To 

Sib, — The  plaintiff  having  applied  under  section  of  the  Code  of 

Civil  Procedure,  for  an  attachment  of  certain  money  now  in  your  hands  (Acre, 
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stale  how  the  money  is  supposed  to  be  in  the  Jiands  of  the  person  addressed,  on 
tohat  account,  &c.),  I  request  that  you  will  hold  the  said  money  subject  to 
the  further  order  of  this  Court. 

I  have  the  honour  to  be, 
Sir, 

Your  most  obedient  Servant, 


Dated  the  day  of 


Judge. 


No.  143. 

Okdeb   foe  Payment  to    the   Plaintiff  etc.   of   Monby,   etc.   is   the 
Hands  of  a  third  Party. 
Section  277  of  the  Code  of  Civil  Procedure. 
In  the  Couut  of  at 

Civil  Suit,  No.  of  18 

Miscellaneous,  No.  ofiS 

A.  B.  of 
againal 
C.  D.  of 
To  the  Bailiff  of  the  Court  and  to 

Whereas  the  following  property  has  been  attached  in 

execution  of  a  decree  in  Civil  Suit,  No.  of  18         ,  passed  on  the 

day  of  18         ,  in  favour  of  for  Rs.         :  it  is  ordered 

that  the  property  so  attached,  consisting  of  Rs.  in  money,  and 

Rs.  in  Currency  notes,  or  a  sufficient  part  thereof  to  satisfy,  the 

said  decree,  shall  be  paid  over  by  you  the  said  ,  to  , 

and  that  the  said  property,  so  far  as  may  be  necessary  for  the  satisfaction  of 
the  said  decree,  shall  be  sold  by  you,  the  Bailiff  of  the  Court,  by  public  auction 
in  the  manner  prescribed  for  sale  in  execution  of  decrees,  and  that  the  money 
which  may  be  realized  by  such  sale,  or  a  sufficient  part  thereof  to  satisfy  the 
said  decree,  shall  be  paid  over  to  the  said  ,  and  the  remainder, 

if  any,  shall  be  paid  to  you,  the  said 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18   '     . 

0 

Jitdge. 

3  K  3 
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•  No.  144. 

Notice  to  Attaching  Cbeditob. 

Section  278  of  the  Code  of  Civil  Procedure. 

In  the  Court  op  at 

Civil  Suit,  No.  of  i8 

Miscellaneous,  No.  of  i8 

A.  B.  of 


C.  D.  of 
To 

Whereas  has  made  application 

to  this  Court  for  the  removal  of  attachment  on 
placed  at  your  instance  in  execution  of  the  decree  in  Civil  Suit,  No. 
of  1 8         ,  this  is  to  give  you  notice  to  appear  before  this  Court  on  , 

the  day  of  ,  i8         ,  either  in  person 

or  by  a  pleader  of  the  Court  duly  instructed,  to  support  your  claim,  as  attach- 
ing creditor.  ( 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of     [ 


Jvdffe. 


No.  145. 
Warrant  of  Sale  of  Property  in  Execution  of  a  Decree  for 
Money. 
Section  287  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

Civil  Suit,  No.  ofiS 

Miscellaneous,  No.  of  1 8 

A.  B.  of 
against 
C.  B.  of 
To  the  Bailiff  op  the  Court. 
These  are  to  command  you  to  sell  by  auction,  after  giving 

days'  previous  notice,  by  affixing  the  same  in  this  court-Louse^ 
and  after  making  due  proclamation ',  the 

property  attached  under  a  warrant 
from  this  Court  dated  the  day  of 

l8         ,  in  execution  of  a  decree  in  favour  of  in 

suit  No.  of  1 8         ,  or  so  much  of  the  said  property  as  shall 

realise  the  sum  of  Es.  ,  being  the  of  the  said  decree 

and  costs  still  remaining  unsatisfied. 

»  This  proclamation  shall  Bpecify  the  time,  the  place  of  sale,  the  property  to  be  sold,  the 
revenue  assessed,  should  the  property  consist  of  land  paying  revenue  to  Government,  and  the 
amount  for  the  recovery  of  which  the  sale  is  ordered,  and  as  fairly  and  accurately  as  pt)ssible 
the  other  particulars  required  by  section  287  to  be  specified. 


I( 
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You  ARE  FUKTHEB  COMMANDED  to  return  this  waxrant  on  or  before  the 
day  of  18         ,  with  an  endorsement  certifying  the 

manner  in  which  it  has  been  executed,  or  the  reason  why  it  has  not  been  exe- 
cuted. 
Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 


Judge. 


No.  146. 

Notice  to  Person  in  Possession  of  moveable  Property  sold  in 

Execution. 

Section  300  of  the  Code  of  Civil  Procedure. 

In  the  Court  of  at 

Civil  Suit,  No.  of  18 

A.  B.  of 


C.  D.  of 
To 

Whereas 
has  been  the  purchaser  at  a  sale  by  auction  in  execution  of  the  decree  in  the 
above  suit  of  now  in  your  possession, 

you  are  hereby  prohibited  from  delivering  possession  of  the  said 
to  any  person  except  the  said 
Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 


© 


Judge. 


No.  147. 
Prohibitory  Order  against  Payment  op  Debts  bold  in  Exkcution  to 

ANY   other  than   THE  PURCHASER. 

Section  301  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

Civil  Suit,  No.  of  18 

A.  B.  of 
against 
C.  D.  of 
To  and  to 

Whereas 
lias  become  the  purchaser  at  a  public  sale  in  execution  of  the  decree  in  the 
above  Suit  of  certain  debt 
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due  from  you  to  you  ,  that  is  to  say 

,  it  is  ordered  that  you  be,  and  you  are 

hereby,  prohibited  from  receiving,  and  you  from  making  pay- 

ment of,  the  said  debt  to  any  person  or  persons  except  the  said 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 


Judge. 


No.  148. 
Prohibitory  Order  against  the  Transfer  or  Shares  sold  in 
Execution. 
Section  301  of  the  Code  of  Civil  Procedure. 
Ik  thb  Court  of  at  , 

Civil  Suit,  No.  of  i8 

A.  B.  of 
against 
C.  D.  of 
To 

and  Manager  of 

Company. 

Whereas  has  become  the  purchaser  at  a  public  sale 

in  execution  of  the  decree  in  the  above  suit  of  certiun  shares  in  the  above 
Company,  that  is  to  say,  of 

standing  in  the  name  of  you 
,  it  is  ordered  that  you  be,  and  you 

are  hereby,  prohibited  from  making  any  transfer  of  the  said  shares  to  any  per- 
son except  the  said  the  purchaser  aforesaid,  or  from  receiving 
any  dividends  thereon  ;  and  you 

,  Manager  of  the  said  Company,  from  permitting  any  such  transfer 
or  making  any  such  payment  to  any  person  except  the  said 

,  the  purchaser  aforesaid. 
Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 

0 

Juf^ge, 
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No.  149. 

ObDER   COXFIBMIlfG  SaLE  OF  LaXD,  ETC. 
Section  312  of  the  Code  of  Civfl  Procednre. 
Ix   THE  COUBT  OF  AT 

CivU  Smt,  No.  of  i8 

A.  B.  of 
agaiiut 
C.  D.  of 

Whereas  the 
following  luid  [or  immoTeable  property]  was  on  the  day  of 

1 8  sold  by  the  Bailiff  of  this  Court  in 

execution  of  the  decree  in  this  suit ;  and  whereas  days  hare  eliq)6ed  and 

no  application  has  been  made  [or  objection  allowed]  to  the  said  sale,  it  is 
ordered  that  the  said  sale  be,  and  the  said  sale  is  hereby,  confirmed. 
GiVEX  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 

Sckedmie. 


Jmdye. 


No.  150. 
Cebtificatb  op  Salb  of  Lamb. 
Section  316  of  the  Code  of  Civil  Procedure. 
In  the  Coubt  of  at 

Civa  Suit,  No.  of  1 8 

A.  B.  of 
agein*t 
C.  D.  of 
This  is  to  certify  that  has  been 

declared  the  purchaser  at  sale  by  public  auction  on  the  day  of 

i8  of  in 

execution  of  decree  in   this  suit,  and  that  the  said   sale  has  been  duly 
confirmed  by  the  Court. 

GiviK  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 


Jmtigfi. 
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No.  151, 

Oeder  fob  Delivery  to  certified  Purchaser  of  Land  at  a  Sale 

IN  Execution. 

Section  318  of  the  Code  of  Civil  Procedure. 


In  the  Court  of 


Civil  Suit,  No. 

A.  B.  of 


AT 

of  i8 


has  become  the  certified  pur- 

at  a  sale  in  execution  of  the 

and  whereas  such  land  is  in  the 

,  you  are  hereby  ordered 

the  certified  purchaser,  as 


against 
C.  B.  of 

Whereas 
chaser  of 

decree  in  Civil  Suit,  No.  of  1 8 

possession  of 
to  put  the  said 

aforesaid,  into  possession  of  the  said  , 

and  if  need  be,  to  remove  any  person  who  may  refuse  to  vacate  the  same. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 


Judge. 


L.S. 


No.  152. 

AOTHOBITY   TO   THE   COLLECTOR  TO   STAY   PUBLIC   SaLE   OF   LaND. 
Section  326  of  the  Code  of  Civil  Procedure. 


In  the  Coubt  of 


Qvil  Suit.  No. 

A.  B.  of 
against 
C.  D.  of 


AT 

of  i8 


To 


Sib, 


Collector  of 


lu  answer  to  your  communication  No.  ,  dated  , 

representing  that  the  sale  in  execution  of  the  decree  in  this  suit  of 

and,  lying  within  your  district,  paying 
revenue  to  Government,  is  objectionable,  I  have  the  honour  to  inform  you  that 
you  are  authorised  to  make  provision  for  the  satisfaction  of  the  said  decree  in 
the  manner  recommended  by  you  instead  of  proceeding  to  a  public  sale  of 

I  have  the  honour  to  be. 
Sib, 
Your  obedient  Servant, 


0 


Judye. 
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No.  153. 

Obdeb  fob  Committal  for  besisting  etc.  Execution  of  Decbee 

FOB  Land. 

Section  329  of  the  Code  of  Civil  Procedure. 

{Title.) 
To 

Whereas  it  appears  to  the  Court  that 
has  without  just  cause  resisted  [or  obstructed]  the  execution  of  the  decree  of 
the  Court  passed  against  on  the  day  of 

1 8         ,  in  Civil  Suit,  No.  of  i8  ,  whereby  certain  land  or 

immoveable  property  was  adjudged  to  ,  it  is  ordered  that 

the  said  be  committed  to  custody  for  a  period  of 

days. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 


Judge. 


No.  154. 

Wabbant  of  Abbest  in  Execution. 

Section  337  of  the  Code  of  Civil  Procedure. 


In  the  Couet  of 


AT 

CivU  Suit,  No. 

of  l8 

Miscellaneous,  No. 

of  i8 

A.B.  of 

against 

C.  D.  of 

To  THE  Bailiff  op  the  Court. 
W  HEBEA8  was  adjudged  by  a  decree  of  the  Court, 

in  No.  ofi8  ,  dated  i8  ,  to  pay  to 

the  plaintiff  the  Sum  of  Rs.  as  noted  in  the  margin  ',  and  whereas 

the  said  sum  of  Rs.  has 

not  been  paid  to  the  said  plaintiff 
in  satisfaction  of  the  said  decree, 
these  are  to  command  you  to  arrest 
the  said  defendant,  and  unless  the 
said  defendant  shall  pay  to  you  the 
said  sum  of  Rs.  ,  together 

with  Rs.  for  the  costs  of 

executing  this  process,  to  bring  the 
said  defendant  before  the    Court   with  all    convenient   speed.      You    are 
further  commanded  to  return  this  warrant  on  or  before  the 
day  of  i8         ,  with  an  endorsement  certifying  the  day  and 

i  Tbu  marginal  bill  is  an  osaential  part  of  the  warrant,  j  SW.  331. 


Principal       

Interest          

Costs 

Execution 

Total 
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manner  in  which  it  has  been  executed,  or  the  reason  why  it  has  not  been 
executed. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 


L.S. 


Judge, 


No.  155. 
Notice  of  Payment  into  Court. 
Section  377  of  the  Code  of  Civil  Procedure. 
In  the  Court  op 

B.  No.  i8 

A.  B.  V.  C.  D. 
Take  notice  that  the  defendant  has  paid  into  Court  Rs.  ,  and  says 

that  that  sum  is  enough  to  satisfy  the  plaintiflTs  claim  [or  the  plaintifTs  claim 
for,  etc."] 

To  Mr.  X  Z., 

the  Plaintiff's  Pleader 

Z., 
Defendant's  Pleader. 


No.  156. 
Commission  to  examine  absent  Witnesses. 
Section  386  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at  .  ' 

Civil  Suit,  No,  of  i8 

A.  B.  of  j 

against  j 

C.  B.  of  I 

To  ! 

Whereas  the  evidence  of  is  required  by  the 

in  the  above  suit ;  and  whereas  you  are  requested  to  take 

the  examination  on  interrogatories  [or  viva  voce]  of  such  witnesses 
and  you  are  hereby  appointed  a  Commissioner  for  that  purpose,  and  you  are 
further  requested  to  make  return  of  such  examination  so  soon  as  it  may  be 
taken  [process  to  require  the  attendance  of  the  witness  will  be  issued  by  this 
Court  on  your  application].*  | 

Given  under  my  hand  and  the  seal  of  the  Coiirt,  this  day  of 


Judge, 
1  Xot  necessary  where  the  commission  goes  to  another  Court. 
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No.  157. 
Commission  for  a  Local  Investigation,  or  to  examine  Accounts. 
Sections  392  and  394  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

Civil  Suit,  No.  of  i8 

A.  B.  of 
against 
C.  D.  of 
To 

Whereas  it  is  deemed  requisite,  for  the  purposes   of  this   suit,  that   a 
commission  for  should  be  issued ;  you 

are  hereby  appointed  Commissioner  for  the  purpose  of 

[process  to  compel  the  attendance  before  you  of  any  witnesses,  or  for  the 
production  of  any  documents  which  you  may  desire  to  examine  or  inspect,  will 
be  issued  by  this  Court  on  your  application].* 

A  sum  of  Rs.  ,  being  your  fee  in  the  above,  is  herewith  forwarded. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 


Judije. 


No.  158. 
Warrant  of  Arrest  before  Judgment. 
Section  478  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

Civil  Suit,  No.  ofi8 

A.  B.  of 
against 
CD.  if 
To  the  Bailiff  of  the  Court. 
Whereas  ,  the  plaintiff  in  the  above 

suit,  has  proved  to  the  satisfaction  of  the  Court  that  there  is  probable  cause 
for  believing  that  the  defendant  is  about  to  , 

these  are  to  command  you  to  take  the  said 

into  custody,  and  to  bring  before  the  Court,  in  order  that 

he  may  show  cause  why  he  should  not  furnish  security  to  the  amount  of  rupees 
for  personal  appearance  before  the  Court,  until  such 

time  as  the  said  suit  shall  be  fully  and  finally  disposed  of,  and  until  execution 
or  satisfaction  of  any  decree  that  may  be  passed  against  in 

the  suit. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 


>  Not  neoeasarv  where  the  rominimon  gow  to  anotlicr  Cotirt. 
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No.  159. 

Obdeb  fob  Committal. 

Section  481  of  the  Code  of  Civil  Procedure. 

In  the  Couet  of  at 

avilSuit,No.  of  1 8 

J.  B.  of 
against 
C.  B.  of 
To 

Whebeas  ,  plaintiff  in  this  suit,  has  made 

application  to  the  Court  that  security  be  taken  for  the  appearance  of  the 

defendant  to  answer 

any  judgment  that  may  be  passed  against  in  the  suit ; 

and  whereas  the  Court  has  called  upon  the  defendant 

to  furnish  such  security,  or  to  offer  a  sufficient  deposit  in  lieu  of  security, 
which  has  failed  to  do ;   it  is  ordered  that  the  said 

defendant  be  committed  to  custody  until  the 

decision  of  the  suit ;  or  if  judgment  be  given  against  , 

until  the  execution  of  the  decree. 
Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 


Judge, 


No.  160. 
Attachment  before  Judgment,  with  Ordeb  to  call  for  Secdbitt 

FOB  fulfilment  OF  DECBEE. 

Section  484  of  the  Code  of  Civil  Procedure. 
In  the  Coubt  of  at 

Civil  Suit,  No.  of  i8 

A.  B.oi 
against 
C.  D.  of  - 
To  the  Bailiff  of  the  Coobt. 
Whebeas  ~  has  proved  to  the  satisfaction 

of  the  Court  that  the  defendant  in  the  above  suit 
these  are  to  command  you  to  call  upon  the  said  defendant 
on  or  before  the  day  of  either  to  famish 

security  for  the  sum  of  rupees  to  produce  and  place  at  the 

disposal  of  this  Court  when  required  ' 


I 
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or  the  value  thereof,  or  such  portion  of  the  value  as  may  be  sufficient  to  fulfil 
any  decree  that  may  be  passed  against  ,  or  to  appear 

and  show  cause  why  should  not  furnish  security ;  and 

you  are  further  ordered  to  attach  the  said  and  keep  the 

same  under  safe  and  secure  custody  until  the  further  order  of  the  Court,  and 
in  what  manner  you  shall  have  executed  this  warrant  make  appear  to  the 
Court  immediately  after  the  execution  hereof,  and  have  you  here  then  this 
warrant. 
Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 

0 

Judge. 


No.  161. 
Attachment  befobe  Judgment,  on  Pboof  of  Failure  to 

FDBNISH   SeCUBITY. 
Section  485  of  the  Code  of  Civil  Procedure. 

In  the  Coubt  of  at 

Civil  Suit,  No.  of  18 

A.  B.  of 
against 
C.  D.  of 
To  the  Bailiff  of  the  Coubt. 
Whebeas  ,  the  plaintiflF  in  this  suit,  has  applied  to 

the  Court  to  call  upon  ,  the  defendant,  to  furnish  security 

to  fulfil  any  decree  that  may  be  passed  against  in  the 

suit,  and  whereas  the  Court  has  called  upon  the  said 
to  furnish  such  security  which  has  failed  to  do 

;  these  are  to  command  you  to  attach 
the  property  of  the  said  and  keep  the  same  under 

safe  and  secure  custody  until  the  further  order  of  the  Court,  and  in  what 
manner  you  shall  have  executed  this  warrant  make  appear  to  this  Court 
iinmodiately   after   the    execution  hereof,    and    have    you    hero    then    this 
warrant. 
Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 

0 

Judgt. 
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No.  162. 
Attachment  befoke  Judgment. 
Pbohibitobt  Order,  where  the  Property  to  be  attached  consists  of 
moveable  Property,  to  which  the  Defendant  is  entitled,  subject 
to  a   Lien  or  Right  of  some  other  Persons    to    the    immediate 
Possession  thereof. 

Section  486  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

Civil  Suit,  No.  of  i8 

A.  B.  of 
against 
C.  D.  of 
To 

Defendant. 
It  is  ordered  that  you  the  said  be,  and  you  are 

hereby,  prohibited  and  restrained  until  the  further  order  of  this  Court  from 
receiving  from  the  following  property  in  the  posses- 

sion of  the  said  that  is  to  say 

to   which   the   defendant   is    entitled,   subject    to    any   claim   of    the    said 

and  the  said  is  hereby 

prohibited  and  restrained  until  the  further  order  of  this  Court  from  delivering 

the  said  property  to  any  persons  whomsoever. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 


Judge. 


No.  163. 

Attachment  before  Judgment. 

Prohibitory  Order,  where  the  Property  consists  of  Immoveable 

Property. 

Section  486  of  the  Code  of  Civil  Procedure. 


In 

the 

Court 

OF 

Civil  Suit, 

No. 

A.  B.  of 
against 
C.  D.  of 

at 
of  i8 

To 

Defendant. 
It  is  ordered  that  you  the  said  be,  and  you  are 

hereby,  prohibited  and  restrained,  until  the  further  order  of  this  Court,  from 
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alienating  the  property  specified  in  the  schedule  hereunto  annexed,  by  sale, 
gift  or  otherwise,  and  that  all  persona  be,  and  that  they  are  hereby,  prohibited 
from  receiving  the  same  by  purchase,  gift  or  otherwise. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 

Schedule. 


Jad^ge. 


No.  164. 

Attachment  befobb  JcdoMent. 

Prohibitoet  Order,  where  the  Property  consists  or  Money  in  the 
Hands  of  other  Persons,  or  of  Debts  not  being  negotiable 
Instruments. 

Section  486  of  the  Code  of  Civil  Procedure. 
In  the  Codrt  of  at 

avilSuit,  No.  of  1 8 

A.B.  of 
against 
C.  D.  of 
To 

It  is  ordered  that  the  defendant  be,  and  he  is 

hereby,  prohibited  and  restrained,  until  the  further  order  of  this  Court,  from 
receiving  from  the  [money  now  in 

hands  belonging  to  the  said  defendant  or  debts,  as  the  case  may  be,  describing 
thern]  and  that  the  said  be,  and 

hereby  prohibited  and  restrained,  until  the  further  order  of  this  Court,  from 
making  payment  of  the  said  [money,  etc.],  or  any  part  thereof,  to  any  person 
whomsoever. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 


© 


Judge. 
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No.  165. 
Attachment  befoee  Jcdgmknt. 
Prohibitory  Order,  where  the  Property  consists  of  Shares  in  a 
PUBLIC  Company,  etc. 
Section  486  of  the  Code  of  CivU  Procedure. 
In  the  Coi'RT  of  at 

Civil  Suit,  No.  ofi8 

A.  B.  of 
against 
C.  D.  of 

To  Defendant  and  to 

Manager  of  Company. 

It  is  ordered  that 

,  the  defendant,  be,  and 

hereby,  prohibited  and  restrained,  until  the 
further  order  of  the  Court,  from  making  any  transfer  of 

shares  being 
in  the  aforesaid  Company,  or  from  receiving  payment  of  any  dividends  thereof, 
and  you  Manager  of  the 

said  Company,  are  hereby  prohibited  and  restrained  from  permitting  any  snch 
transfer,  or  making  any  such  payment. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 

0 

Judge. 


No.  166, 
Temporary  Injunctions. 
Section.  492  of  the  Code  of  Civil  Procedure. 
Upon  motion  made  unto  this  Court  by  ,  Pleader  of 

[or  Counsel  for]  the  plaintiff,  A .  B.,  and  upon  reading  the  petition  of  the  said 
plaintiff  in  this  matter  filed  [this  day]  [or  the  plaint  filed  in  this  cause  on  the 
day  of  ,  or  the  written  statement  of 

the  said  plaintiff  filed  on  the  day  of  J 

and  upon  hearing  the  evidence  of  and 

in  support  thereof,  [if  after  notice  and  defendant  not 
appearing :  add,  and  also  the  evidence  of] 

as  to  service  of  notice  of  this  motion  upon  the  defendant,  C.  X).].  This  Court 
doth  order  that  an  injunction  be  awarded  to  restrain  the  defendant,  C.  D-,  his 
servants,  workmen  and  agents  from  pulling  down,  or  suffering  to  be  pulled 
down,  the  house  in  the  plaint  in  the  said  suit  of  the  plaintiff  mentioned  [or  in 
the  written  statement,  or  petition,  of  the  plaintiff  and  evidence  at  the  hearing 


'i 

I 
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ef  this  motion  mentioned],  being  No.  9,  Oilmongers  Street,  Hinddpur,  in  the 
Taluq  of  and  from  selling  the  materials  whereof  the 

said  house  is  composed,  until  the  hearing  of  this  cause  or  until  the  further 
order  of  this  Court. 

Dated  this  day  of  18. 

Civil  Judge. 

[Where  the  injunction  is  sought  to  restrain  the  negotiation  of  a  note  or  bill, 
the  ordering  part  0/  the  order  may  run  thus : — ]  to  restrain 

the  defendants  and  from  parting  with 

out  of  the  custody  of  them  or  any  of  them  or  endorsing,  assigning  or  negoti- 
ating the  promissory  note  [or  bill  of  exchange]  in  question,  dated  on  or  about 
the  ,  etc.,  mentioned  in  the  plaintiff's  plaint 

[or  petition]  and  the  evidence  heard  at  this  motion  until  the  hearing  of  this 
cause,  or  until  the  further  order  of  this  Court. 

[In  Copyright  cases']  to  restrain 

the  defendant,  C  D.,  his  servants,  agents  or  workmen  from 

printing,  jjublishing,  or  vending  a  book,  called  ,  or  any 

part  thereof,  until  the,  etc. 

[Where  part  only  of  a  hook  is  to  be  restrained]  to 

restrain  the  defendant,  C  D.,  his  servants,  agents  or  workmen  from  printing, 
publishing,  selling,  or  otherwise  disposing  of  such  parts  of  the  book  in  the 
plaint  [or  petition  and  evidence,  etc.,']  mentioned  to  have  been  published  by 
the  defendant  as  hereinafter  specified,  namely,  that  part  of  the  said  book 
which  is  entitled  and  also  that 

part  which  is  entitled  [or  which 

is  contained  in  page  to  p^e  both 

inclusive]  until  the  ,  etc. 

[In  Patent  cases]  to  restrain  the  defendant, 

C.  D.,  his  agents,  servants  and  workmen,  from  making  or  vending  any  per- 
forated bricks  {or  as  the  case  may  be)  upon  the  principle  of  the  inventions  in 
the  plaintifl's  plaint  [or  petition,  etc.,  or  written  statement,  c<c.,]  mentioned, 
belonging  to  the  plaintiffs,  or  either  of  them,  during  the  remainder  of  the 
respective  terms  of  tlie  patents  in  the  plaintiff's  plaint  [or  as  the  case  may  be] 
mentioned,  and  from  counterfeiting,  imitating  or  resembling  the  same  inven- 
tions, or  either  of  them,  or  making  any  addition  thereto,  or  subtraction  there- 
from, until  the  hearing,  &c. 

[In  cases  0/  Trade-marks]  '       to  restrain  the 

defendant,  C.  D.,  his  servants,  agents  or  workmen,  from  selling,  or  exposing 
lor  sale,  or  procuring  to  be  sold,  any  composition  or  blacking  [or,  a^i  the  case 
may  be]  described  as  or  purporting  to  be  blacking  manufactured  by  the  plaintiff, 
A.  B.,  in  bottles  having  affixed  thereto  such  labels  as  in  the  plaintiffs  plaint 
[or  petition,  etc.]  mentioned,  or  any  other  labels  so  contrived  or  expressed  as, 
by  colourable  imitation  or  otherwise,  to  represent  the  composition  or  blacking 
sold  by  the  defendant  to  be  the  same  as  the  composition  or  blacking  manu- 
factured and  sold  by  the  plaintiff,  A.  li.,  and  from  using  trade-cards  so  con- 
trived or  expressed  as  to  represent  that  any  composition  or  blacking  sold  op 
proposed  to  be  sold  by  the  defendant  u  the  same  as  the  composition  or  black- 
ing manufactured  or  sold  by  the  plaintiff,  A.  B.,  until  the  etc. 

[To  restrain  a  partner  from  in  any  way  interfering  in  the  business] 

to  restrain  the  defendant,  C  D.,  his  agent, 
and  servants,  from  entering  into  any  contract,  and  from  accepting,  drawing, 
VOL.  II.  3  h' 
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endorsing  or  negotiating  any  bill  of  exchange,  note  or  written  security,  in  the 
name  of  the  partnership-firm  of  B.  &  D.,  and  from  contracting  any  debt,  buying 
and  selling  any  goods,  and  from  making  or  entering  into  any  verbal  or  written 
promise,  agreement  or  undertaking,  and  from  doing  or  causing  to  be  done,  any 
act,  in  the  name  or  on  the  credit  of  the  said  partnership-firm  of  B,  and  D.,  or 
whereby  the  said  partnership-firm  can  or  may  in  any  manner  become  or  be 
made  liable  to  or  for  the  payment  of  any  sum  of  money,  or  for  the  perform- 
ance of  any  contract,  promise  or  undertaking,  until  the,  etc. 


No.  167. 

Notice  of  Applicatios  for  Injpnctiox. 

Section  494  of  the  Code  of  Civil  Procedure. 

In  the  Court  of  at 

A.B.o^ 

against 

C.  D.  of 

Take  notice  that  I,  A.  B.,  intend  to  apply  at  the  sitting  of  the  Court  at 

aforesaid,  on  the  day  of  for  an 

injunction  to  restrain  C  D,  from  further  prosecuting  a  suit  which  he  has 
commenced  against  me  in  ,  to  recover  damages  for  the  breach 

of  the  contract  for  the  specific  performance  of  which  this  suit  was  commenced 
[or  to  restrain  him  from  receiving  and  giving  discharges  for  any  of  the  debts 
due  to  the  partnership  in  the  matter  of  the  partnership  between  us  for  the 
winding-up  of  which  the  suit  was  commenced,  or  from  digging  the  turf  from 
the  land  which  was  agreed  to  be  sold  by  him  to  me  by  the  agreement,  the 
specific  performance  of  which  this  suit  is  commenced  to  enforce,  or  as  the  ease 
may  he\. 

Dated  this  day  of  18. 

To  C.  B. 

A.B. 
[N.B. —  Where  the  injunction  is  to  be  applied  for  against  a  party  whose 
name  and  address  do  not  appear  upon  any  proceeding  already  filed  in  the  suit, 
such  name  and  address  must  be  stated  in  full  to  enable  the  proper  officer  to 
serve  the  notice.'] 

No.  168. 

Appointment  of  a  Receiver. 

Section  503  of  the  Code  of  Civil  Procedure. 


In  the  Court  of 

AT 

Civil  Suit,  No. 

of  18 

A.  B.  of 

against 

C.  1).  of 

To 

Whereas 

has  been  attachec 

passed  in  the  above  suit  on  the 

day  of 

jrf 


favour  of  :  you  are  hereby  (subject  to  your  giving  security 

to  the  satisfaction  of  the  Registrar)  appointed  Receiver  of  the  said  property 
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under  aection  503  of  the  Code  of  Civil  Procedure,  with  full  powers  under  the 
provisions  of  that  section. 

You  are  required  to  render  a  due  and  proper  account  of  your  receipts  and 
disbursements  in  respect  of  the  said  property  on  .    You  will 

be  entitled  to  remuneration 

at  the  rate  of  per 

cent,  upon  your  receipts  under  the  authority  of  this  appointment. 

Given  under  my  hand  and  the  seal  of  the  Court,  this 
day  of  18 


0 

Judge. 


No.  169. 

Bond  to  be  given  bt  Receiver. 

Section  603  of  the  Code  of  Civil  Procedure. 

In  the  Court  of  .  at 

Civil  Suit,  No.  of 

A.  S.  of 


C.  D.  of 
Know  all  men  by  these  presents,  that  we,  /.  J.  of  &c.,  and  K.  L.  of  &c., 
and  M.  N.  of  &c.,  are  jointly  and  severally  bound  to  G.  II.,  Ser/istrar  of  the 
Court  of  in  Rs.  ,  to  be  paid  to  the 

said  G.  M.  or  his  attorney,  executors,  administrators  or  assigns.  For  which 
payment  to  be  made  we  bind  ourselves,  and  each  of  us,  in  the  whole,  our  and 
each  of  our  heirs,  executors  and  administrators,  jointly  and  severally,  by 
these  presents. 

Dated  this  day  of  18         , 

And  whereas  a  plaint  has  been  filed  in  this  Court  by  .^.  JB.  against  C.  D. 
for  the  purpose  of  {here  insert  the  objecf]. 

And  whereas  the  said  I,  J.  has  been  appointed,  by  order  of  the  above- 
mentioned  Court,  to  receive  the  rents  and  profits  of  the  immoveable  property, 
and  to  get  in  the  outstanding  moveable  property  of  O.  P.,  the  testator  in  the 
said  plaint  named. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above-bounden  I.  J. 
shall  duly  account  for  all  and  every  the  sum  and  sums  of  money  which  ho 
shall  so  receive  on  account  of  the  rents  and  profits  of  the  immoveable  pro- 
perty, and  in  respect  of  the  moveable  property  of  the  said  0.  P.  [or,  as  may 
be]  at  such  periods  as  the  Court  shall  appoint,  and  shall  duly  pay  the  balances 
which  shall  from  time  to  time  be  certified  to  be  due  from  him  as  the  said 
Court  hath  directed  or  shall  hereafter  direct,  then  this  obligation  shall  be 
void,  otherwise  it  shall  remain  in  full  force. 

I.  J. 
K.L. 
M.N. 
Signed  and  delivered  by  the  above-bounden  in  the  presence  of 
Note. — If  deposit  o/moiiei/  be  made,  the  memorandum  thereof  $hould  follow 
the  terms  of  the  condition  of  the  bond. 

3  F  2 
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No.  170. 
Order  of  Reference  to  Arbitration  under  Agreement  of  Parties. 
Section  508  of  the  Code  of  Civil  Procedure. 
{Title.) 
To 
Whereas  the  above-mentioned  plaintiff  and  defendant  have  agreed  to  refer 
the  matters  in  difference  between  them  in  the  above  suit  to  your  arbitration 
and  awai-d,  you  are  hereby  appointed  accordingly  to 

determine  all  the  said  matters  in  difference  between  the  parties,  and  with 
power,  by  consent  of  the  parties,  to  determine  which  party  shall  pay  the  costs 
of  this  reference. 

You  are  retjuired  to  deliver  your  award  in  writing  to  this  Court  on  or  before 
the  day  of  i8         ,  or  such  other  day  as  this  Court 

may  further  fix. 

Process  to  compel  the  attendance  before  you  of  any  witnesses,  or  for  the 
production  of  any  documents  which  you  may  desire  to  examine  or  inspect, 
will  be  issued  by  this  Court  on  your  application,  and  you  are  empowered  to 
administer  to  such  witnesses  oath  or  affirmation. 

A  sum  of  Rs.  ,  being  your  fee  in  the  above  suit,  is 

herewith  forwarded. 
Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8     . 


♦ 


Judge. 


No.  171. 
Obdeb  of  Reference  to  Arbitration  by  Court,  with  Consent. 
Section  508  of  the  Code  of  Civil  Procedure. 
{Title.) 
Upon  reading  a  petition  of  the  plaintiff,  filed  this  day,  and  on  the  consent 
of  for  the  defendant,  and  upon  hearing 

for  the  plaintiff  and  for  the  defendant,  it  is  ordered,  by  and 

with  the  consent  of  all  the  parties,  that  all  matters  in  difference  in  this  suit, 
including  all  dealings  and  transactions  between  all  parties,  be  referred  to  the 
final  determination  of        .  \  t 

who  is  to  make  his  award  in  writing  and  submit  the  same  to  this  Court, 
together  with  all  proceedings,  depositions  and  exhibits  in  this  suit,  within  one 
month  from  the  date  hereof.  And  it  is  ordered  further,  by  and  with  the  like 
consent,  that  the  said  arbitrator  is  to  be  at  libei-ty  to  examine  the  parties  and 
their  witnesses  upon  oath  or  affirmation,  which  he  is  empowered  to  administer, 
and  that  the  said  arbitrator  shall  have  all  such  powers  or  authorities  as  are 
vested  in  arbitrators  under  the  Code  of  Civil  Procedure,  including  therein 
power  to  call  for  all  books  of  account  that  he  may  consider  necessary.  And 
it  is  further  ordered,  by  and  with  the  like  consent,  that  the  costs  of  this  suit, 
together  with  the  costs  of  reference  to  arbitration,  up  to  and  including  the 
award  of  the  said  arbitrator,  and  the  enforcement  thereof,  do  abide  the  result 
of  the  finding  of  the  said  arbitrator.  And  it  is  further  ordered,  by  and  with 
the  like  consent,  that  the  said  arbitrator  be  at  liberty  to  appoint  a  competent 


1 
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accountant  to  assist  him  in  the  investigation  of  the  several  matters  referred 
to  him  as  aforesaid,  and  that  the  remuneration  of  such  accountant  and  other 
charges  attending  thereto  be  in  the  discretion  of  the  said  arbitrator. 
Given  under  my  hand  and  the  seal  of  the  Court,  this  of 

18 

0 

Judge. 

No.  172, 

Summons  in  summary  Scit  on  negotiable  Instrument. 

Section  532  of  the  Code  of  Civil  Procedore. 

No.   OF   SUIT  , 

In  the  Court  op  at 

Plaintiff. 
To  Defendant. 

[Here  enter  the  defendant''s  name,  description  and  address.'] 
Whereas  [here  enter  the  plaintiff  ^s  name,  description  and  address"]  has  in- 
stituted a  suit  in  this  Court  against  you  under  chapter  XXXIX  of  the  Code 
of  Civil  Procedure  for  Es.  principal  and  interest  [or  Es. 

balance  of  principal  and  interest]  due  to  him  as  the  payee  [or  endorsee]  of  a 
bill  of  exchange  [or  hundl  or  promissory  note],  of  which  a  copy  is  hereto 
annexed,  you  are  hereby  summoned  to  obtain  leave  from  the  Court  within  ten 
days  from  the  service  hereof,  inclusive  of  the  day  of  such  service,  to  appear 
and  defend  the  suit,  and  witliin  such  time  to  cause  an  appearance  to  be 
entered  for  you.  In  default  whereof  the  plaintiflF  will  be  entitled  at  any 
time  after  the  expiration  of  such  ten  days  to  obtain  a  decree  for  any  sum  not 
exceeding  the  sum  of  Es.  [here  state  the  sum  claimed]  and  the  sum  of  Es. 
for  costs. 

Leave  to  appear  may  be  obtained  on  an  application  to  the  Court  supported 
by  affidavit  or  declaration  showing  that  there  is  a  defence  to  the  suit  on  the 
merits,  or  that  it  is  reasonable  that  you  should  be  allowed  to  appear  in  the 
suit. 

[JTere  copy  the  bill  of  eocchange,  hundl  or  promissory  note,  and  all 
endorsements  upon  it.] 


No.  173. 
Memorandum  of  Appeal. 
Section  541  of  the  Code  of  Civil  Procedure. 
Memorandum  of  Appeal. 
(Name,  Ac.  as  in  Hegistei'.)    Plaintiff— Appellant. 
(Name,  &c.,  as  in  liegisfer.)     Defendant — Eespondent. 
[Name  of  Appellant^  [plaintiff  or  defendant]  above-named  appeals  to  the 
High  Court  at  [or  District  Court  at  ,  as  the  ease  may  be]  against 

the  decree  of  in  the  above  suit  dated  the 

day  of  ,  for  the  following  reasons,  namely,  [here  state  the 

grounds  of  objection.'] 
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No.  175. 
Notice  to  Respondent  of  the  Day  fi.ked  for  the  Hearing 
OF  THE  Appeal. 
Section  553  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

,  Appellant,  v.  ,  Respondent. 

Appeal  from  the  of  the  Court  of 

dated  the  day  of  18. 

Begpondent. 
To 
Take  notice  that  an  appeal  from  the  decree  of 
in  this  c^se  haa  been  presented  by 

and  registered  in  this  Court,  and  that  the 
day  of  18  has  been  fixed  by  this  Court  for  the  hearing  of 

this  appeal. 

If  no  appearance  is  made  on  your  behalf  by  yourself,  your  pleader,  or  by 
some  one  by  law  authorized  to  act  for  you  in  this  appeal,  it  will  be  heard  and 
decided  ex  parte  in  your  absence. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 


Judge. 

[Note. — If  a  stay  of  execution  has  been  ordered,  intimation  should  be  given 
of  the  fact  of  this  notice^ 

No.  176. 
Decree  on  Appeal, 
Section  579  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

,  Appellant,  v.  ,  Respondent. 

Appeal  from  the  of  the  Court  of  dated  the 

day  of  18. 

Memorandmn  of  Appeal. 

,  Plaintiff. 
,  Defendant. 
Plaintiff  [or  defendant]  above-named  appeals  to  the  Court  at 

against  the  decree  of  in  the  above 

suit,  dated  the  day  of  18         ,  for  the  following 

reasons,  namely ; 

[here  state  the  reasons] 
This  appeal  coming  on  for  hearing  on  the  day  of 

18         ,  before  ,  in  the  presence  of 

for  the  appellant,  and  of  for  the  respondent,  it  is  ordered — 

[here  state  the  relief  granted] 
The  costs  of  this  appeal,  amounting  to  ,  are  to  be  paid  by 

.     The  costs  of  the  original  suit  are  to  be  paid  by 
Given  under  my  hand,  this  day  of  18     . 


Judge. 
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No.  178. 
Notice  to  show  Cause  why  a  Review  should  not  be  gbasted 
Section  626  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

,  Pldintiff,  V.  ,  Defendant. 

To 
Take  notice  that  has  applied  to  this  Court 

for  a  review  of  its  judgment  passed  on  the  day  of 

18  in  the  above  case.     The  day  of 

18  is  fixed  for  you  to  show  cause  why  the  Court  should  not  grant  a 

review  of  its  judgment  in  this  case. 
Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 


Judge. 


No.  179. 
Notice  of  Change  op  Pleader. 
In  the  Court  of  at 

A.  B.  of 
against 
C,  D.  of 
To  THE  Registrar  of  the  Court. 
Take  notice  that  I,  A.  S.  {^or  C.  D.],  have  hitherto  employed  as  my  pleader 
O.  K.  of  in  the  above-mentioned  cause,  but  that 

I  have  ceased  to  employ  him,  and  that  my  present  pleader  is  J.  K.  of 

A.B.\pr  C.  D.] 


No.  180. 

Memorandum  to  be  placed  at  foot  of  evert  Summons,  Notick,  Dkcbxs 

OR  Order  of  Court,  or  ant  other  Process  of  the  Court. 

Hours  of  attendance  at  the  oflBce  of  the  Registrar  [place  of  office  [from  ten 

till /our  except  on  \here  insert  the  day  on  which  the  office  will  be  closed],  when 

the  office  will  be  closed  at  one. 


Haidar- 

Assigned 
Disb-icts. 


Bangalore. 
Mysore. 

Bitjput^na, 
Quetta. 


Canton- 
ments. 


Bailways. 

Akalkdt. 

Zanzibar. 
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APPENDIX. 

The  following  list  of  places  outside  British  India,  in  which  the 
Code  of  Civil  Procedure  is  in  force,  is  probably  incomplete. 

The  whole  Act,  except  sec.  185,  is  in  force  in  the  Haidardbdd 
Assigned  Districts,  Gazette  of  India,  5th  May,  1883,  Part  I,  p.  200. 
A  list  of  the  rules  made  under  it  will  be  found  in  Macpherson's 
Lists  of  British  Enactments  in  force  in  Native  States,  1885,  pp. 

52,  53- 

The  whole  Act,  except  chapter  XLV  and  sees.  430-433,  586, 
631-638,  is  in  force,  with  some  modifications,  in  the  civil  and 
military  station  of  Bangalore.  For  the  rest  of  Mysore,  the  Mahardjd 
has  passed  a  regulation  (II  of  1884)  applying  the  Code  with  modifi- 
cations. 

The  whole  Act  is  in  force  in  the  parganas  in  the  Rajputdna  Agency 
under  British  administration  (Todgarh,  Dewair,  Saroth,  Chang, 
and  Kot-Karana)  : 

In  the  district  of  Quetta,  the  Code  is  to  be  *  taken  as  a  general 
guide  in  the  administration  of  civil  justice.' 

The  whole  Act  except  sec.  185  is  in  force  in  the  cantonment  of 
Sikandardbfid,  with  certain  modifications  (Macpherson's  Lists,  ubi 
supra,  pp.  150-153).  The  whole  Act  is  in  force  in  the  cantonments 
of  Disah,  Niraach  and  Abu.  The  whole  Act,  except  chapter  XLV, 
is  in  force  in  the  cantonment  of  Naogaon. 

As  to  Railways  constructed  in  or  passing  through  Native  States 
see  Macpherson's  Lists,  1885,  pp.  271-274. 

The  whole  Act  is  in  force  in  Akalkot  and  the  jdgir  territories  of 
the  State  of  Jdth. 

By  the  Zanzibar  Order  in  Council  of  1884,  the  Code  is  made 
applicable  to  Zanzibar  as  from  the  commencement  of  the  Order. 
Subject  to  the  other  provisions  of  the  Order,  the  Code  has  effect 
as  if  Zanzibar  were  a  District  in  the  Presidency  of  Bombay ;  the 
Consul-General  is  deemed  the  District  Judge  of  the  district,  and 
his  Court  the  District  Court  or  principal  civil  court  of  original 
jurisdiction  in  the  district ;  the  High  Court  of  Bombay  is  deemed' 
to  be  the  highest  civil  court  of  appeal  for  the  district  and  the 
Court  authorised  to  hear  appeals  from  the  decisions  of  the  Districti 
Court ;  and  the  powers  both  of  the  Governor-General  in  Council! 
and  the  Local  Government  under  those  enactments  shall  be  exer-j 
cisable  by  the  Secretary  of  State,  or  with  his  previous  or  subsequent 
assent,  by  the  Governor-General  of  India  in  Council. 


INTRODUCTION  TO   THE  EVIDENCE  ACT. 

'  Evidence,'  in  the  language  of  English  and  Indian  lawyers, 
is  that  which  is  offered  by  litigants  in  order  to  convince  the 
Judge  that  the  facts  alleged  by  them  are  true,  or  so  probable  that 
he  ought  under  the  circumstances  to  act  upon  the  supposition  that 
those  facts  are  true.  Evidence  sufficient  to  produce  the  desired 
conviction  is  said  to  amount  to  '  proof.' 

Besides  framing  substantive  laws  (such  as  those  contained  in  the  Need  of  a 
first  volume  of  this  work)  and  establishing  forms  of  judicial  pro-  evidence, 
cedure,  all  civilised  states  have  found  it  necessary  (i)  to  limit 
the  discretion  of  judges  in  declaring  facts  proved  or  disproved, 
{2)  to  provide  for  speedy  decisions  and  at  the  same  time  to  guard 
the  judges  from  error,  (3)  to  preclude  needless  vexation  and 
expense  in  coming  to  such  decisions,  and  (4)  to  preclude  injury 
to  the  State  or  the  public  ^.  It  will  be  found  that  in  India  as 
in  England  all  rules  relating  to  Evidence  and  Proof  are  intended 
to  attain  one  or  other  of  these  objects.  Thus,  to  limit  the  dis- 
cretion of  judges  we  have  the  rules  that  a  judge  must  not  decide 
a  fact  on  his  own  personal  knowledge,  and  that  nothing  may  be 
proved  save  a  fact  in  issue  or  a  fact  relevant  to  the  issue.  To 
provide  for  speedy  decisions  we  have  the  rules  as  to  burden  of 
proof,  presumptions,  and  judicial  notice.  To  guard  these  decisions 
80  far  as  possible  from  error  we  have  the  rule  that  the  best 
evidence  should  be  produced.  To  preclude  vexation  and  expense 
there  are  the  rules  as  to  witnesses  and  admissions.  To  preclude 
injury  to  the  State  or  the  public  we  have  the  rules  as  to  affairs  of 
State  and  information  as  to  the  commission  of  offences. 

In  framing  a  law  of  Evidence,  especially  one  that  has  to  be 
administered  by  non-professional  judges,  the  legislature  should 
have  especial  regard  to  the  following  four  matters  :  (i)  the  com- 
pleteness and  intelligibility  of  the  system,  (2)  its  harmony  with  the 
substantive  law,  (3)  the  customs  and  habits  of  the  society  for  which 
it  is  intended,  (4)  the  standard  of  truth  among  the  population. 

How  far  these  matters  have  been  attended  to  by  the  Indian 
legislature,  and  how  much  remains  to  be  done  in  this  direction, 
will  appear  from  the  following  remarks,  which,  first,  give  a  sketch 

'  See  Best's  Principlea  of  the  Law  0/  Evidence,  7th  ed.  {§  38,  41,  47.  49. 
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of  the  Indian  legislation  relating  to  evidence  from  1793  to  th<i 
present  time  ;  then  point  out  the  principal  discrepancies  betweei 
the  present  Indian  and  the  English  laws  of  evidence;  thirdly, 
mention  certain  omissions  in  Act  I  of  1872,  which  contains  thr 
bulk  of  the  Indian  rules  on  the  subject ;  and,  lastly,  state  somi'. 
local  peculiarities  which  should  be  borne  in  mind  when  that  Ac : 
is  criticised  or  revised. 

I.  Legislation  resjyecting  Evidence. 

Legislation      Since  the  establishment   of  the  Supreme  Courts  in  Calcutta, 
th^^l'^d''^^   Madras  and  Bombay,  and  probably  since  the  establishment  of  their 
law  of         predecessors  the  Recorders'  Courts,  the  English  rules  of  evidence 
evidence.     }jave  always  been  followed  in  the  Presidency  towns,  and  several  of 
the  reforms  made  in  England  by  Parliament  were  from  time  to 
time  applied  to  the  Supreme   Courts   by  the  Governor-General   \ 
in  Council.     Thus  Act  IX  of  1840  and  Act  VII  of  1844  abolished 
incompetency  on  the  ground  of  crime  or  interest.     And  Act  XV  of 
1852  enabled  jiarties  to  give  evidence  except  in  criminal  proceed- 
ings and  proceedings  for  adultery  or  brea(!h  of  promise. 

But  in  the  Mufassal,  where  the  Courts  were  not  required 
to  follow  the  English  law  as  such,  though  they  were  not 
debarred  from  following  it  where  they  regarded  it  as  the  moat 
equitable,  there  prevailed,  in  addition  to  a  few  rules  expressly 
prescribed  by  the  Regulations  made  between  1793  and  1834,  |i 
vague  customary  law  of  evidence,  partly  drawn  from  the  Heddyii 
and  tlie  Muhammadan  law-cfficers ;  partly  from  English  text-books  ^ 
and  the  arguments  of  the  English  barristers  who  occasionally 
appeared  in  the  provincial  Courts  ;  partly  from  the  lectures  on 
law  delivered  since  1855  in  the  Presidency  towns. 
Bengal  There  is  little  in  the  old  Regulations  applicable  to  evidence. 

?®^  **  Under  Ben.  Reg.  Ill  of  1793,  sec.  15,  a  bond  must  be  proved  hj- 
evidence,  two  witnesses  to  tlie  signature  unless  the  consideration  is  proved. 
But  much  documentary  evidence  was  received  without  any  proof 
unless  objected  to,  such  as  copies  of  judicial  proceedings  appear- 
ing to  be  authenticated  by  the  signature  of  the  proper  officer,  and 
copies  of  English  correspondence  from  the  Collectors  or  other 
Government  officers,  similarly  authenticated.  Even  copies  of  copies 
were  so  received  '^. 

*  or  text-books  written  by  English  '  First  report  of  commissioners  aj 

lawyers  practising  in  India,  such  as  pointed   to   consider  the  reforms 

Mr.  J.    B.    Norton,   late  Advocate-  the    judicial    establishments    etc.  >  f 

general  of  Madras,  or  Mr.  Goodeve,  India.     Appendix  B,  no.  3,  p.  199' 
formerly  of  the  Calcutta  bar. 
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Rules  as  to  witnesses,  corresponding  generally  with  those 
contained  in  the  present  Codes  of  Criminal  and  Civil  Procedure, 
were  made  by  the  following  Bengal  Regulations  :  IV  of  1793,  sees. 
6  and  14  :  IX  of  1796,  sees.  2,  3,  and  4  :  IV  of  1797,  sec.  7  :  VIII 
of  1803,  sec,  25  :  L  of  1803,  sees.  2,  3  and  4 :  III  of  1812,  sec.  2  : 
XXIII  of  18 1 4,  sees.  33  and  73 ;  and  XXIV  of  1814,  sec.  11. 

In  Madras  also  rules    relating  to  this  subject  were  contained  Madras 
in  several  Regulations  ^     Exhibits  not  stamped  as  required  bylaw  ^g^^a- 
were  excluded  by  Madras  Regs.  VI  of  1816,  s.  35,  and  VII  of  18 16, 
8.  15.     Evidence  declared  by  the  Muhammadan  law-officer  to  be 
inadmissible  is  dealt  with  by  Regs.  I  of  1825,  s.  8,  and  VI  of  1829, 
s.  2.     In  Bombay  some  rules  as  to  witnesses  in  civil  proceedings  Bombay 
were  made  by  Bom.  Reg.  IV  of  1827  '^j  and  rules  as  to  witnesses  B«gula- 
in  criminal  proceedings  were  prescribed  by  Regs.  XII '  and  XIII  * 
of  the   same   year.     All   persons    who   had   arrived   at    years  of 
discretion  and  were  of  sane  mind  were  made  competent  witnesses 
by  Bom.  Regs.  IV  of  1827,  s.  33,  and  XIII  of  1827,  s.  35.     And  the 
section  last  mentioned  contains  provisions  (wanting  in  the  present 
law)  as  to  irrational  animals  and  inanimate  objects  produced  in 
elucidation  of  the  case. 

The  first  Act  of  the  Governor-General  in  Council  which  dealt  Acts  as  to 
with  evidence  as  above  defined  was  Act  X  of  1835,  which  applied  evidence, 
to  all  the  Courts  in  British  India,  and  declared  that  Acts  passed  ^  °'  *^35- 
by  the  Governor-General  in  Council  might  be  proved  by  the  pro- 
duction  of  the  Government   Gazette    purporting   to   contain  it. 
This  was  followed  by  eleven  enactments  passed  at  intervals  during 
the  next  twenty  years,  which  efiected  various  small  amendments  of 
the  law.     Thus  : — 

Act  XIX  of  1837,  which  applied  to  all  the  Courts  in  British  XIX  of 
India,  declared  that  no  person  should  be  incompetent  as  a  witness  ^^37- 
by  reason  of  conviction  for  any  offence. 

Act  V  of  1840  permitted  Hindus  and  Muhammadans  to  make  in  V  of  1840. 
judicial  proceedings  affirmations  instead  of  the  oaths  or  declarations 
then  in  use.  This  Act  did  not  extend  to  the  Supreme  Courts.  But 
it  was  extended  to  their  successors,  the  High  Courts,  by  Act  XVI II  of 
1863,8.9;  and  Act  VI  of  1872  made  three  amendments  of  the  law 
rtluting  to  judicial  oaths.     It  enabled  every  witness  who  objected  to 

'  3ofi8o2,8ec.  7;  4ofi8o3,8ec.  18;  15,16;   14  of  i8i6,8ea  9;  4of  iSai, 

5  of  1802,  Bee.  16 ;  7  of  1802,  80C.  18;  sec.  10 ;  and  8  of  1832,  sec.  3. 

7ofi8o9,  8ec.  22;  12  of  1809,  Bee.  8;  *  sees.  23,  29,  30,  32,  34-41,  45, 

4  of  1S16,  sees.  15,  16  ;    5  of  1816,  48,  49,  51,  90,  91,  92. 

sees.  4,  5  ;  6  of  1816,  sees.  28-34  ;  7  '  sees.  15,  25,  34,  35,  43,  50. 

of  i8i6,  sec».  4,  5  ;  10  of  i8l6,  socs.  *  stws.  39,  34,  36,  38,  39. 
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take  an  oath  to  make  a  simple  affirmation.  It  declared  that  no 
irregularity  in  administering  an  oath  or  making  an  affirmation 
should  invalidate  the  proceedings.  It  provided  that  if  a  witness 
was  willing  to  take  an  oath  in  a  form  binding  on  persons  of  his 
own  race  or  persuasion,  and  not  repugnant  to  justice  or  decency, 
the  Court  might  administer  such  an  oath.  E^ddence  given  under 
the  sanction  of  such  an  oath  was  made,  as  against  the  witness,  con^ 
elusive  proof  of  the  matter  stated.  This  Act  was  repealed  and  re 
enacted  by  Act  X  of  1873,  which  consolidated  the  law  on  the  subject 
of  judicial  oaths,  and  abolished  official  oaths  except  such  as  were! 
prescribed  by  statutes  which  the  Indian  legislature  could  not  repeal. 
IX of  1840,  Act  IX  of  1840  declared  that  if  a  witness  in  any  of  the  Sujireme 
Courts  were  objected  to  on  the  ground  that  the  verdict  or  judg- 
ment would  be  admissible  in  evidence  for  or  against  him,  he 
might  be  examined,  and  the  verdict  or  judgment  should  not  be  so 
admissible.  The  object  of  this  enactment,  which  was  taken  from 
3  &  4  Will.  IV.  chap.  42,  Avas  to  render  less  frequent  the  rejection  of 
witnesses  on  the  ground  of  interest. 
VII  of  Act  YII  of   1844   declared  that  within  the   local  jurisdiction 

^  ^'  of  the  Supreme  Court  no  person  should  be  excluded  from  giving 

evidence  by  reason  of  crime  or  interest.  But  this  was  not  to 
render  competent  partie?,  or  those  on  whose  immediate  behalf  ao 
action  was  brought  or  defended. 
XVofi852.  Act  XV  of  1852  made  several  amendments  in  the  law  of  evidence 
as  administered  in  the  Supreme  Courts.  It  established  the  com- 
petency of  parties  to  give  evidence,  except  in  criminal  proceedings 
and  pi'oceedings  for  adultery  or  breach  of  promise  of  mai-riage.  It 
enabled  the  judges  to  compel  parties  to  allow  inspection  of  docu- 
ments. It  made  acts  of  State  and  judicial  proceedings  provable 
by  certified  copies  without  proof  of  seal  or  signature.  It  made 
the  register  of  British  ships  and  certificates  of  registiy  admissible 
without  proof  of  signature.  It  dispensed  with  the  production  of  the 
record  of  a  conviction  or  acquittal. 
XtX  of  Act  XIX  of  1853  extended  several  of  these  reforms  to  the  civil 

^  ^^'  courts  of  the  East  India  Company  in  the  Bengal  Presidency.  It  made 

parties  to  suits  competent  as  witnesses,  abolished  incompetency  on 
the  ground  of  interest  and  relationship,  euabled  husband  and  wife 
to  give  evidence  for  or  against  each  other,  declared  that  a  party 
might  be  compelled  to  give  evidence  and  produce  documents 
(sec.  5),  exempted  from  production  witnesses'  title-deeds  and 
documents  relating  to  affairs  of  State  (sees.  19,  20),  and  declared 
that  a  party  was  not  bound  to  produce  documents,  not  material  nc|i' 
relevant,  nor  any  writing  which  had  passed  between  him  and  bin 
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professional  adviser.  It  privileged  communications  between  clients 
and  their  professional  advisers,  and  enabled  tlie  Court  to  compel  any 
person  present  to  give  evidence  and  produce  documents  as  if  he 
were  summoned.  Section  26,  rendering  absconding  witnesses  liable 
for  damages,  is  the  only  part  of  this  Act  which  has  not  been  repealed. 
This  was  the  state  of  the  law  down  to  1855.  But  in  that  year 
the  Indian  legislature  passed  Act  II  of  1855  {^for  the  further  11  oi  li^t,. 
improvement  of  the  law  of  evidence),  which  was  introduced  by  Sir 
Lawrence  Peel  and  carried  by  Sir  James  Colvile.  This  Act,  though 
totally  devoid  of  arrangement,  was  skilfully  worded,  and  contained 
many  valuable  provisions,  which  applied  to  all  Courts  in  British 
India.  It  declared  that  judicial  notice  should  be  taken  of  all  Regu- 
lations passed  before  22  Api-il,  1834,  all  Acts  of  the  Governor- 
General  in  Council,  public  Acts  of  Parliament,  the  Court's  own 
members  and  officers,  the  names,  titles  and  authorities  of  the 
Governor-General  and  other  specified  officers,  divisions  of  time, 
geographical  divisions,  war  and  peace,  the  existence,  title  and 
national  flag  of  States  recognised  by  the  British  Government 
(sees.  2-6),  government  gazettes  (sees.  7,  8),  recitals  in  laws  of  facts 
of  a  public  nature  (sec.  9),  advertisements  purporting  to  be 
published  by  authority  (sec.  10).  Courts  might  refer  to  books, 
maps,  and  charts  (sees.  6  and  11).  Foreign  codes  and  reports 
were  made  admissible  as  evidence  of  foreign  law  (sec.  12). 
Maps  made  under  the  authority  of  government  or  of  any  public 
nmnicipal  body,  when  not  prepared  for  the  purpose  of  any  litigaf  ed 
question,  were  admitted  without  further  proof  (sec.  13).  The 
only  persons  incompetent  to  testify  were  declared  to  be  children 
under  seven  years  and  insane  persons,  who  appeared  incapable 
of  receiving  just  impressions  of  the  facts  respecting  which  they 
were  examined,  or  of  relating  them  truly  (sec.  14).  A  simple 
affirmation  was  substituted  for  oaths  or  solemn  affirmations 
in  the  case  of  children  and  persons  of  defective  religious  belief 
(sees,  15,  16).  No  one  was  to  be  incomi)etent  from  interest  or 
relationshij)  (sec.  18).  Parties  to  civil  suits  might  be  examined 
iiH  witnesses  (sec.  19).  Husbands  and  wives  were  declared  com- 
petent in  every  civil  proceeding  to  give  evidence  for  or  against  each 
other  (sec.  20).  AVitnesses  were  exempted  from  producing  docu- 
ments relating  to  affiiirs  of  State  or  held  by  them  for  any  other 
])erson  who  would  not  be  bound  to  produce  them  if  in  his  own 
possession  (sec.  21).  Parties  were  exempted  from  producing  docu- 
ments not  relevant  to  the  case  of  the  party  requiring  production, 
and  confidential  correspondence  with  legal  advisers  (sec.  22). 
Barristers,  attorneys  and  vakils  were  not,  without  their  clients' 
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Act  II  of    consent,  to  disclose  professional  communications  (sec.  24).    Persons 
'  55  present  in  court  were  bound   to  give   evidence  though   not  sub- 

poenaed (sec.  25).  Persons  summoned  merely  to  produce  documents 
were  exempted  from  personal  attendance  (sec.  26).  The  evidence 
of  one  witness  was  made  sufficient  proof,  except  in  cases  of  treason 
(sec.  28) ;  but  the  Act  did  not  dispense  with  corroborative  evidence 
in  support  of  the  testimony  of  an  accomplice  or  of  a  single 
witness  in  the  case  of  perjury.  Dying  declarations  were  made 
admissible  though  the  declai-ant  expected  to  recover  (sec.  29).  A 
party  was  allowed  with  the  leave  of  the  Court  to  cross-examine  and 
discredit  his  own  witness  (sec.  30).  Cei'tain  former  statements 
of  witnesses  were  made  admissible  to  corroborate  their  testimony 
(sec.  31).  Witnesses  were  bound  to  answer  criminating  questions, 
but  the  answer  was  not  to  be  used  against  them  unless  they  wilfully 
gave  false  evidence  (sec.  32).  A  witness  might  be  asked  whether  he 
had  been  convicted  of  any  crime  (sec.  33),  and  he  might  be  cross- 
examined  as  to  previous  statements  made  by  him  in  writing  (sec.  34). 
Copies  by  a  copying  machine  were  to  be  deemed  correct  (sec.  35). 
Secondary  evidence  might  be  received  where  an  original  document  was 
out  of  reach  of  process  (sec.  36).  Documents  unnecessarily  attested 
might  be  proved  as  if  unattested  (sec.  37).  The  admission  of  a  party 
to  an  attested  instrument  of  its  execution  by  himself  was  made  as 
against  him  prima  facie  proof  of  such  execution  (sec.  38).  Entries 
made  against  interest  or  in  the  course  of  business  were  declared  iu 
certain  cases  admissible  in  the  lifetime  of  the  person  making  them 
(sec.  39).  Entries  in  the  course  of  business  were  in  certain  cases 
made  admissible  for  the  purpose  of  identifying  the  payer  or  receiver 
(sec.  40).  Eeceipts  were  made  admissible  against  certain  persons 
other  than  the  giver  (sees.  41,  42).  Certain  books  and  other  docu-» 
ments  were  made  admissible  as  con-oborative  evidence  (sees.  43,  44)* 
Witnesses  were  allowed  to  refresh  their  memory  by  certain  docu- 
ments or  copies  thereof  (sees.  45,  46).  In  cases  of  pedigi'ee, 
declarations  of  bastards  and  intimate  acquaintances  were  admitted 
(sec.  47).  On  the  question  of  the  genuineness  of  a  signature,  etc, 
comparison  of  an  undisputed  signature  etc.  was  allowed  (sec.  48 
A  power  of  attorney  purporting  to  have  been  executed  before  a 
notary  public  etc.  might  in  certain  cases  be  proved  by  its 
production  (sec.  49).  The  despatch  and  receipt  of  a  letter  might 
be  proved  by  letter-books  and  the  receipt-book  (sees.  50,  51). 
An  official  document  admissible  by  law  was  mai.die  prima  facie  evidence 
without  proof  of  any  seal  etc.  which  it  was  directed  to  have  (sec.  56), 
Lastly,  the  improper  admission  or  rejection  of  evidence  was  not 
to  be  ground  for  a  new  trial  where  there  was  other  evidence  to  justif)'' 
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the  decision  (sec.  57).  These  provisions  were  repealed  andre-enacted 
by  the  Indian  Evidence  Act,  1872. 

Act  X  of  1855  {to  amend  the  law  relating  to  the  attendance  and  X  of  1855. 
examination  of  witnesses  in  the  Civil  Courts  of  the  East  India 
Company  in  the  Presidencies  of  Fort  St.  George  and  Bomhay) 
provided,  amongst  other  things,  that  a  person  not  obeying  a 
summons  to  attend  and  give  evidence  or  produce  a  document 
should  be  liable  for  damages  in  a  civil  action  (sec.  10).  This 
provision  is  still  in  force. 

Act  VIII  of  1859  (sees.  149-182),  like  the  present  Code  of  Civil  VIII  of 
Procedure,  contained  provisions  as  to  summoning  witnesses  (sees.  ^^59' 
149-160),  examination  of  parties  (sees.   1 61-166),  attendance  of 
witnesses  (sees.  167— 171),  examination  of  witnesses  in  court  (sees. 
172-174),  and  commissions  to  examine  witnesses  (sees.  175-182). 

Act  XXV  of  1861— the  first  edition  of  the  Code  of  Criminal  XXV  of 
Procedure — contained  provisions  as  to  confessions  to,  or  in  the 
custody  of,  the  police ;  the  diaries  of  police-officers ;  the  examina- 
tions of  the  accused,  the  civil  surgeon,  and  dead  witnesses;  the 
reports  of  chemical  officers,  and  dying  declarations,  which  have 
been  re-enacted  in  the  Evidence  Act  or  in  the  present  Code.  It 
also  prescribed  rules  as  to  the  summoning  and  examination  of 
witnesses  and  the  record  and  interpretation  of  their  depositions, 
resembling  those  contained  in  Act  X  of  1882. 

Act  XV  of  1869  provides  facilities  for  obtaining  the  evidence  XVof  1869. 
and  appearance  in  court  of  prisoners,  and  for  service  of  process 
upon  them. 

It  thus  appears  that  down  to  1872  the  mufassal  Courts  had  I  of  187a 
hardly  any  fixed  rules  of  evidence  save  those  contained  in  Act  gy^jengQ*" 
XIX  of  1853  and  II  of  1855.  The  Commissioners  appointed  Act), 
iu  England  to  prepare  a  body  of  substantive  law  for  India  (ignoring 
the  fact  that  their  commission  did  not  comprise  adjective  law) 
accordingly  framed  a  draft  code,  which  in  October  1868  was 
introduced  by  Mr.  (afterwards  Sir  H.)  Maine,  and  referred  to  a  Select 
Committee,  as  a  Bill  to  define  and  amend  the  law  of  evidence. 
This  Bill  was  published  and  circulated  to  local  authorities  in  the 
usual  manner.  But  it  was  pronounced  by  some  competent  persons 
to  be  unsuited  to  India.  It  was  far  from  complete:  it  was  ill- 
arranged  :  it  was  not  elementary  enough  for  the  officers  for  whose 
use  it  was  designed  ;  and  it  assumed  an  acquaintance  with  tlie  law 
of  England  which  could  scarcely  be  expected  from  them.  A  new 
Bill  was  therefore  prepared  by  Mr.  (now  Sir  James)  Stephen,  Mr. 
Maine's  successor,  which  was  printed,  circulated,  and  very  freely 
criticised.     Mr.  Stephen  accordingly  recast  it,  and  it  ultimately 
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Arrange- 
ment of  the 
Evidence 
Act. 


passed  as  Act  I  of  1872  (the  Indian  Evidence  Act).  This 
enactment  purports  to  consolidate,  define,  and  amend  the  whole 
law  of  Evidence  with  the  following  three  exceptions  : — 

(a)  the  law  of  evidence  applying  to  affidavits  presented  to  any 
Court  or  officer : 

(6)  the   law   of  evidence   applying   to   proceedings   before 
arbitrator  ;  (see  4  Cal.  231) : 

(c)  the  rules  of  Evidence  contained  in  any  Statute,  Act,  or 
Kegulation  in  force  in  any  part  of  British  India,  and  not  expressly 
repealed  by  the  Indian  Evidence  Act  of  1872. 

The  Act  is  divided  into  three  Parts,  the  first,  entitled  *  Relevancy 
of  Facts,'  and  containing  besides  some  sections  on  relevancy,  the 
short  title,  repealing  clause,  definitions,  and  other  preliminary 
matter  ;  the  second,  entitled  *  On  Proof ' ;  the  third,  '  Production 
and  effect  of  Evidence.' 

The  following  tabular  scheme  of  the  Act  is  taken  from  Sir  James 
Stephen's  edition,  Calcutta,  1872.  The  numbers  are  those  of  the 
chapters  and  sections  which  treat  of  the  matter  referred  to. 

'  The  object  of  legal  proceedings  is  the  determination  of  rights 
and  liabilities  which  depend  on  facts 


(*  3) 


in  issue,  §  3 


relevant  to 
the  issue  (§3) 
which  may  be  — 


They  may  be 


judicially 
noticed, 
oh.  iii. 


proved 

by  oral 

evidence, 

ch.  iv. 


I 

proved  by 

documentary 

evidence 

(ch.  V.) 

which  is 

I 


This  Proof  must  be  produced  by  the  party 
on  whom  the  burden  of  proof  rests 
(ch.  vii.),  unless  he  is  estopped  (ch.  viii). 


If  given  by  witnesses  (ch.  ix)  they  must 
testify,  subject  to  rules  as  to  examina- 
tion (ch.  x).  Consequence  of  mistakes 
defined,  ch.  xi.' 


— connected    with     the     issue, 

§S  5-16. 
— admissions,  §§  17-31. 

— statements  by  persons  who 
cannot  be  called  as  witnesses, 
§§  .^2,  33- 

— statements  under  special  cir- 
cumstances, §§  34-39. 

— judgments     in     other     cases', 

§§  40-44- 
— opinions,  §§  45-51. 
— characters,  §§  52-55. 

— primary  or  secondary,  §§  61- 
68. 

— attested  or  unattested,  §§  6?" 

73- 
— public  or  private,  §§  74-7^- 
— sometimes    presimied    to    1« 

genuine,  §§  79-90- 
—  exclusive  or  not  of  oral  e^i^ 

dence,  ch.  vi. 
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The  Act  contains  167  sections,  many  of  which  are  obviously  sug-  Sources  of 
gested  by  Mr.  Taylor's  well-known  woi-k  on  Evidenced     Of  the  *^® '^°*' 
residue  some  are  taken,  with  slight  alterations,  from  Act  II  of 
1855^;  others  from  the  Code  of  Criminal  Procedure  of  1861^;  others 
from  the  Commissioners'  draft  above-mentioned*.      The  remaining 
ten  sections,  6-16,  deal  with  the  subject  of  the  relevancy  of  facts  The  see- 
in  judicial  evidence,  and  are,  in  Sir  James  Stephen's  own  words,  ^^^^  ^^ 
'  by  far  the  most  important,  as  they  are  the  most  original  part  of 
the  Evidence  Act,  as  they  affirm  positively  what  facts  may  be 
proved,  whereas  the  English  law  assumes  this  to  be  known,  and 
merely  declares  negatively  that  certain  facts  shall  not  be  proved ".' 

But  it  will  appear  on  examination  that  these  sections  were  framed 
under  the  erroneous  supposition  that  relevancy  means  the  connexion 
of  events  as  cause  and  effect :  that  they  do  not  give  the  theory  of 
relevancy  in  its  simplest  form* :  that  they  do  not  show  in  themselves 
the  princij)]e  on  which  they  have  been  founded  :  that  one  of  them 
(sec.  8),  so  far  as  it  deals  with  the  admissibility  of  evidence  of 
statements,  has  nothing  to  do  with  relevancy  strictly  so  called : 
that  two  of  them  (sees.  10  and  12)  are  special  rules  covered  by  other 
sections;  and  that  other  two  of  them  (sees.  7,  11)  are  so  drawn 
as  to  permit  evidence  of  matter  wholly  irrelevant. 

As  to  section  ii,  the  following  remarks  of  Mr.  Justice  West  may  Section  n. 
be  cited.  '  This  section,'  says  that  able  Judge,  'is  expressed  in  terms 
so  extensive  that  any  fact  which  can,  by  a  chain  of  ratiocination, 
be  brought  into  connexion  with  another,  so  as  to  have  a  bearing 
upon  a  point  in  issue,  may  possibly  be  held  to  be  relevant  within 
its  meaning.  But  the  connexions  of  human  affairs  are  so  infinitely 
various  and  so  far  reaching,  that  thus  to  take  the  section  in  its 
widest  admissible  sense,  would  be  to  complicate  every  trial  with  a 
mass  of  collateral  inquiries  limited  only  by  the  patience  and  the 
means  of  the  parties.  One  of  the  objects  of  a  law  of  Evidence  is  to 
restrict  the  investigations  made  by  Courts  within  the  bounds  pre- 

'  See  4  Bom.  581,  per  West  J.,  and,  •  The  Indian  Evidence  Act,  Cal- 

for  an  example,  sec.  92.  cutta  1872,  p.  55. 

*  Thus   sec.    167    is    copied    from  '  As    Sir  James   Stephen    himMlf 

Act  II  of  1855,  sec.  57.     From  the  says  (7.  E.  Act,  p.  55):    'They  are 

fame  Act  also  are  derived  sees   18,37,  designedly  worded  very  widely,  and 

57,  clauses  1,2,  7,  9,  and  1 3  :  sees.  81 ,  in  such  a  way  as  to  overlap  each  other. 

83,84,  118,  I20,  123,  124,  126,   129,  Thus  a   motive   for   a   fact   in  issue 

131  and  162.  (sec.  8)  is  part  of  its  cause  (sec.  7). 

^  Sees.  25,  26,  27  are  copied  from  Subsequent  conduct  influenced  by  it 

Act  XXV  of  i86i,sec8.  148,  149,  150.  (sec.  8)  is  part  of  its  effect  (see.  7). 

'  Sec.57,clau8es8,io,  ii,andBec.  12,  Facts  relevant  under  sec.  11  would  in 

as  to  judicial  notice,  are  taken  from  the  most  cases  be  relevant  under  other 

< 'ommissioners'  draft,  sees.  36  and  37.  sections.' 
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scribed  by  general  convenience,  and  this  object  would  be  completely 
frustrated  by  the  admission,  on  all  occasions,  of  every  circumstance 
on  either  side  having  some  remote  and  conjectural  probative  force, 
the  precise  amount  of  which  might  itself  be  ascertainable  only  by  a 
long  trial  and  a  determination  of  fresh  collateral  issues,  growing  up 
in  endless  succession,  as  the  inquiry  proceeded  \'  Similar  remarks 
Section  7.    may  be  made  as  to  the  words  in  section  7,  'or  which  constitute  the 

state  of  things  under  which  they  happened.' 
Mr.  Whit-       Sir  James  Stephen  himself  admits,  with  praiseworthy  candour, 
r^es  as  to  ^^^^  ^^^  theory  '  was  expressed  too  widely  in  certain  parts,  and  not 
relevancy,  widely   enough    in    others^ ; '    and   in   a  pamphlet,  published    in 
Bombay   in    1875,  Mr.  G.   C.  Whitworth,  of  the  Bombay  Civil 
■     Service,  proposed  to  replace  them  by  the  following  four  rules : — 
Kule  I. — No  fact  is  relevant  which   does  not  make  the   ex- 
istence of  a  fact  in  issue  more  likely  or  unlikely,  and  that  to  such 
a  degree  as  the  Judge  considers  will  aid  him  in  deciding  the  issue. 
Rule  II. — Subject  to  Rule  I,  the  following  facts  are  relevant : — 
(i)  Facts  which  are  part  of,  or  which  are  implied  by,  a  fact  in 
issue ;  or  which  show  the  absence  of  what  might  be  expected  as  a 
part  of,  or  would  seem  to  be  implied  by,  a  fact  in  issue ; 

(2)  Facts  which  are  a  cause,  or  which  show  the  absence  of  what 
might  be  expected  as  a  cause,  of  a  fact  in  issue  ; 

(3)  Facts  which  are  an  effect,  or  which  show  the   absence  of 
what  might  be  expected  as  an  effect,  of  a  fact  in  issue ; 

(4)  Facts  which  are  an  effect  of  a  cause,  or  which  show  the  absence 
of  what  might  be  expected  as  an  effect  of  a  cause,  of  a  fact  in  issue. 

Rule  III. — Facts  which  affirm  or  deny  the  relevancy  of  facts 
alleged  to  be  relevant  under  Rule  II  are  relevant. 

Rule  IV. — Facts  relevant  to  relevant  facts  are  relevant. 

Mr.  Whitworth  then  takes  the  forty-nine  illustrations  given  in 

the  Evidence  Act  to  the  sections  treating  of  relevancy,  and  shows 

that  those  illustrations  are  applicable  to  his  own  rules.     He  thus, 

in  Sir  James  Stephen's  opinion,  '  corrected  and  completed,'  '  in  a 

judicious  manner,'  the  theory  expressed  in  the  Act;   and  in  the 

earlier  editions  of  the  Digest  of  the  Law  of  Evidence,  Sir  James 

Sir  James    Stephen  gives  the  following  definition  of  relevancy,  as  taken,  with 

Stephen's     gome  verbal  alterations,  from  Mr.  Whitworth's  pamphlet : — 

of  rele-  'Facts,  whether  in  issue  are  not,  or  relevant  to  each  other  when 

vancy.         one  is,  or  probably  may  be,  or  probably  may  have  been —  i 

the  cause  of  the  other ; 

the  effect  of  the  other ; 

*  II  Bom.  H.  C.  91,  per  West  J. 

"  See  his  Digest  of  the  Law  of  Eridence,  5th  ed.  p.  155. 
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an  effect  of  the  same  cause  ; 
a  cause  of  the  same  effect : 

or  when  the  one  sliows  that  the  other  must  or  cannot  have 
occurred,  or  probably  does  or  did  exist,  or  not ; 

or  that  any  fact  does  or  did  exist,  or  not,  which  in  the  common 
course  of  events  would  either  have  caused  or  have  been  caused  by 
the  other ; 

provided  that  such  facts  do  not  fall  within  the  exclusive  rules 
contained  in  Chapters  III,  IV,  V,  VI ;  or  that  they  do  fall  within 
the  exceptions  to  those  rules  contained  in  those  chapters.' 

For  this,  in  the  fifth  edition  of  his  Digest,  Sir  James  Stephen 
has  substituted  the  following  definition  as  a  convenient  practical 
rule : — '  The  word  "relevant"  means  that  any  two  facts  to  which  it  is 
applied  are  so  related  to  each  other  that  according  to  the  common 
course  of  events  one,  either  taken  by  itself  or  in  connexion  with 
other  facts,  proves  or  renders  probable  the  past,  present,  or  future 
existence  or  non-existence  of  the  other.' 

Act  I  of  1872  repealed  Act  II  of  1855  in  toto;  and  soon  after  XVIII  of 
the  former  Act  came  into  force  it  was  found  that  it  had  thus  inad-  ^^7^- 
vertently  abolished  the  power  given  by  sec.  1 2  of  the  elder  enact- 
ment to  courts,  commissioners  and  arbitrators  to  administer  oaths. 
Act  XVIII  of  1872  was  accordingly  passed  to  revive  this  power  and 
to  make  sixteen  other  comparatively  trifling  amendments. 

Act  III  of  1887   extended  to    Revenue  officers  the  privilege  III  of  188a. 
conferred  on  the  magistrates  and  police  by  sec.  1 25  of  Act  I  of  1872. 

The  Evidence  Act  has  been,  as  will  appear  from  the  footnotes,  Defects  in 

and  still  more  from  commentaries  such  as  Mr.  Field's,  been  the  *^®  ^^V  ^ 

dence  Act. 
subject  of  a  large  number  of  judicial  decisions,  which  have  pointed 

out  many  defects  both  in   fonn   and   substance — defects  which, 

it  may    be   supposed,    caused   Parliament   to   declare   Act   I   of 

1872   inapplicable  to  European  Courts  Martial  held  in  India  S 

and  thus  to  make  an  important  exception  to  the  rule  that  the 

lex  fori  governs  the  laws  of  evidence.     The  Indian  legislature, 

however,  has  hitherto  only  passed  two  Acts  expressly  to  amend  Amending 

it,  namely,  XVIII  of  1872  and  III  of  1887,  the  former  of  which  ^''^■ 

merely  corrected  some  slips  in  drafting,  and  the   latter  merely 

extended  to  Revenue  officers  the  privilege  above  mentioned.     But  Special 

the  following   lists  of  the  special  and  local  enactments  which  are  *°^^^  ^* 

saved  by  section  2  of  the  principal  Act  will  be  found  to  comprise  a 

large  number  of  laws  which  have  been  made  since  1872  and  which, 

together  with  the  beneficent  legislation  of  the  Indian  judiciary. 


*■  See  44  &  45  Vic.  c.  58,  §§  127,  1 J8. 
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Special 
laws  deal- 
ing with 
Evidence. 


recorded  in  the  Indian  law-reports,  supply  many  of  the  omissions 
in  Act  I  of  1872. 

Special  Laws. 

Apprentices  (XIX  of  1850,  sec.  2). 

Bills  of  lading  (IX  of  1856,  sec.  3). 

Census  (XIV  of  1880,  sec.  4). 

Companies  (VI   of   1882,  sees.    41,   54,   60,   77,  87,  92,  155, 
177  (^),  198,  236). 

Contract  (IX  of  1872,  sees.  245,  246). 

Copyright  (XX  of  1847,  sec.  3). 

Criminal  tribes  (XXVII  of  1871,  sees.  6,  7). 

Distressed  seamen  (XIII  of  1876,  sec.  3). 

Divorce  (IV  of  1869,  sec.  51). 

Emigration  (III  of  1876,  sees.  33,  54,  90). 

European  vagrants  (IX  of  1874,  sees.  25,  33). 

Factories  (XV  of  1881,  sec.  16). 

Foreigners  (III  of  1864,  sec.  2). 

Foreign  jurisdiction  (XXI  of  1879,  sec.  5). 

Forests  (VII  of  1878). 

Forfeitures  (XXV  of  1857,  sec.  6,  IX  of  1859,  sees.  16,  18). 

Indian  Marine  (XIV  of  1887,  sees.  62,  68). 

Inland  steam-vessels  (VI  of  1884,  sees.  37-40). 

Land-acquisition  (X  of  1870,  sees.  6,  14). 

Land-improvement  loans  (XIX  of  1883,  sec.  8). 

License-tax  (II  of  1886,  sec.  28). 

Marriage  (III  of  1872,  sec.  14,  XV  of  1872,  sees.  61,  80). 

Married  women  (XXXI  of  1854,  sec.  11). 

Merchant  seamen  (X  of  184 1,  sec.  22,  I  of  1859,  sees.  44,  46^ 
89,  108,  III,  XIII  of  1876,  sec.  3). 

Merchant  shipping  (V  of  1883,  sees.  12,  14,  15,  16,  32,  (cl.  2)). 

Native  Articles  of.War  (V  of  1869,  arts,  iii,  112,  113,  122, 124, 
128,  and  see  V  of  1875,  see.  i). 

Native  passenger  shijjs  (X  of  1887,  sees.  13,  34,  43,  44,  50,  52). 

Negotiable  instruments (XXVI of  1881,  sees.  105-107,  1 18-122, 

134-137)- 

Oaths  (X  of  1873,  sec.  11). 
Passengers  by  sea,  (XII  of  1885,  sec.  6,  cl.  (2)). 
Penal  servitude  (XXIV  of  1855,  sec.  14,  el.  (3)). 
Petroleum  (XII  of  i886,  sees.  14,  21,  cl.  (3)). 
Ports  aud  port-dues  (XII  of  1875,  sees.  54,  55). 
Powers  of  attorney  (VII  of  1882,  see.  4). 
Presidency  Banks  (XI  of  1876,  sec.  18). 
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Printing  presses  and  books  (XXV  of  1867,  sees,  7,  8). 
Probate  and  Administration  (X  of  1865,  sees.  242,  243:    V  of 
1881,  sees.  59,  61). 

Public  gambling  (III  of  1867,  sees.  10,  11). 

Registration  of  births,  deaths  and  marriages  (VI  of  1886,  sees.  9, 

25,  35)- 

Kegistration  of  documents  (III  of  1877,  sees.  49,  77). 

Kegistration  of  societies  (XXI  of  i860,  see.  19). 

Religious  societies  (I  of  1880,  sec.  9). 

Savings  banks  (V  of  1873,  sec.  8). 

Scheduled  Districts  (XIV  of  1874,  sees.  4-8). 

Sea-customs  (VIII  of  1878,  sec.  185). 

Stamps  (I  of  1879,  sees.  31,  34,  37-41,  50.) 

Telegraphs  (XIII  of  1885,  see.  5). 

Tramways  (XI  of  1886,  see.  6,  cl.  (4),  28,  29). 

Trustees  and  mortgagees  (XXVII  of  1866,  sec.  44). 

Volunteers  (XX  of  1869,  sec.  6). 

Waste-lands  (XXIII  of  1863,  sec.  8). 

Wills,  Execution  of  (X  of  1865,  see.  55). 


Local  Laws. 

(a)  Jifadras  Presidency/. 

Abkari  (Mad.  Act  I  of  1886,  sees.  44-49,  51,  64).  Local  laws 

Arrears  of  revenue  (Mad.  Act  II  of  X864,  sees.  38,  57).  dealing 

Forests  (Mad.  Act  V  of  1882,  sec.  56).  l^c^^" 

Land-revenue,  Madras  Town  (Mad.  Act  VI  of  1867,  sec.  20). 

Local  Boards  (Mad.  Act  V  of  1884,  sec.  163,  cl.  (3)). 

Madras  Pier  (Mad.  Act  VII  of  187 1.  sec.  6). 

Municipal  Act,  Madras  Town  (Mad.  Act  I  of  1884,  6ecs..426,  434). 

Salt  laws  (Mad.  Act  I  of  1882,  sees.  15,  i6,  17,  and  19). 

(6)  Bombay  Presidency. 

Gambling  (Bom.  Act  III  of  1866,  sec.  9). 

Gaols  (Bora.  Act  II  of  1874,  sees.  48,  51). 

Khoti  settlement  (Bom.  Act  I  of  1880,  sees.  12,  17,  29). 

Land-revenue,  Bombay  City  (Bom.  Act  II  of  1876,  secp.    19, 

29,  40). 
Land-revenue  Code  (Bom.  Act  V  of  1879,  sec.  149). 
Sindh  Frontier  (Reg.  V.  of  1872,  sees.  3,  8). 
Tramways  (Bom.  Act  I  of  1874,  sees.  14,  29). 
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(c)  Lower  Provinces. 

Arrears  of  land-revenue  (Ben.  Act  VII  of  1868,  sec.  8). 
Assessment  of  road  cess  (Ben.  Act  IX  of  1880,  sec.  95). 
Chutid  Nagpur  Tenures  (Ben.  Act  II  of  1869,  sec.  26). 
Drainage  (Ben.  Act  VI  of  1880,  sec.  27). 
Irrigation  (Ben.  Act  III  of  1876,  sees.  16,  22). 
Pilots,  trial  of  (VI  of  1883,  sec.  i). 
Kecusant  witnesses  (XIX  of  1853,  sec.  26). 
Settlement  operations  (Ben.  Reg.  VII  of  1822,  sec.  19). 
Sonthdl  Parganas  settlement  (Reg.  Ill  of  1872,  sec.  25). 
Tenancy  (VIII  of  1885,  sees.  50,  cl.  (2),  51,  56,  cl.  (4),  76,  cl.  (2), 

81,  cl.  (2),  loi,  cl.  (3),  104,  cl.  (3),  105,  cl.  (2),  109,  cl.  (2), 

115)- 

(d)  North- Western  Provinces. 

Canals  and  drainage  (VIII  of  1873,  sec.  69). 

Gambling  (III  of  1867,  sees.  4,  6,  9,  10). 

Indigo  suits  (X  of  1836,  sec.  4.  power  to  examine  parties). 

Jhdnsi  encumbered  estates  (XVI  of  1882,  sec.  9)- 

Kumaon  and  Garhwdl  Civil  Procedure  Rules  (sees.  118,  127, 

136-166,  205). 
Land  Revenue  (XIX  of  1873,  sees.  149,  208-210,  212,   215,   , 

216,  217,  226). 
Mirzapur  Stone  mahAl  (V  of  1886,  sec.  12). 
Recusant  witnesses  (XIX  of  1853,  sec.  26). 
Rent  (XII  of  1881,  sees.  82,  1173,  129,  130,  132,  133,  137-139, 

178). 
Tarai  Regulation  (IV  of  1876,  sees.  18,  19,  67,  68). 

(e)  Panjdb. 

Courts  (XVIII  of  1884,  sec.  62,  cl.  (2)). 

European  British  minors  (XIII  of  1874,  sec.  12). 

Frontier  Regulation  (Reg.  I  of  1872,  sec.  3). 

Hazdra  Tenancy  (Reg.  Ill  of  1873,  ^^^-  6)- 

Land-revenue  (XVII  of  1887,  sees.  19,  32,  cl.  (3),  42,  44,  151). 

Municipalities  (XIII  of  1884,  sec.  174,  cl.  (2)). 

Tenancy  (XVI  of  1887,  sees.  16,  89). 

Tramways  (I  of  1886,  sec.  16). 

(/)  Oudh. 

Canals  and  drainage  (VIII  of  1873,  sec.  69). 

Estates  (I  of  1869,  sec.  10). 

European  British  minors  (XIII  of  1874,  sec.  12). 
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Gambling  (III  of  1867,  sees.  4,  6,  9,  10). 

Record  of  evidence  (XVIII  of  1876,  sec.  19). 

Land-revenue  (XVII  of  1876,  sees.  197,  217). 

Laws  (XVIII  of   1876,  sees,  7,   8,  presumption  as  to  right  of 

preemption;  19,  taking  evidence). 
Recusant  witnesses  (XIX  of  1853,  sec.  26). 
Rent  (XXII  of  1886,  sees.  70,  97,  cl.  (i)). 
Taluqdars'  relief  (XXIV  of  1876,  sees,  14-16). 

(g)  Central  Provinces. 

European  British  minors  (XIII  of  1874,  sec.  12). 
Land-revenue  (XVIII  of  1881,  sec.  92).  . 

Record  of  evidence  (XX of  1875,  sees.  11,  12:  II  of  1872,  sec.  2). 
Tenancy  (IX  of  1883,  sees.  5,  33,  cl.  (3),  80). 

(h)  Burma. 

Arakan  Hills,  civil  justice  (Reg.  VIII  of  1874,  sees.  32-38). 

Boundaries  (V  of  1880,  sees.  17,  19). 

European  British  minors  (XIII  of  1874,  sec.  12). 

Gambling  (XVI  of  1884,  sec.  8), 

Municipalities  (XVII  of  1884,  sees.  148,  151,  161), 

Pilots  (XII  of  1883,  sec.  14), 

Record  of  evidence  (XVII  of  1875,  see,  91), 

Ruby  Regulation  (Reg.  II  of  1887,  sec.  7). 

Upper  Burma  civil  justice  (Reg.  VIII  of  1886,  sees.  48-54). 

(t)  Coorg. 

European  British  minors  (XIII  of  1874,  sec.  12). 
Land-revenue  (Reg.  Ill  of  1880,  see.  38). 

(j)  Ajmer  and  Merwdra. 

Courts  (Reg.  I  of  1877,  see,  29), 
European  British  minors  (XIII  of  1874,  sec.  12). 
Forests  (Reg.  VI  of  1874,  sees.  4,  6,  11). 
TaluqdArs'  relief  (Reg.  IV  of  1872,  sees.  29,  31). 

{k)  Andaman  and  Nicobar  I  stands. 
Marriage  (Reg.  Ill  of  1876,  sec.  28). 

{T)  Assam. 

European  British  minors  (XIII  of  1874,  sec.  12). 

Frontier  Tracts  (Reg.  II  of  1880,  see.  3), 

Land  and  revenue  (Reg.  I  of  1886,  sees.  141,  142). 
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Statutes  Contemporaneously  with  Indian   legislation   on  the  subject  of 

relating  to  Evidence,  Parliament  enacted  several   statutes  dealing  with  the 

same  subject,  which  applied  to  British  India  either  expressly  or 

as  part  of  the  British  Empire.     These  are  : — 

13  Geo.  Ill,  c.  63,  sees.  40,  41,  42  (depositions  respecting 
offences  etc.  committed  in  India),  44  (depositions  I'especting  causes 
of  action  arising  in  India),  45. 

21  Geo.  Ill,  0.  70,  sec.  6  (authenticated  copies  of  orders  of  the 
Governor-General  and  Council). 

24  Geo.  Ill,  c.  25,  sees.  78  (depositions  taken  in  India),  81 
(examination  de  bene  esse  of  witnesses  upon  interrogatories). 

26  Geo.  Ill  c.  57,  sees.  28  (taking  evidence  in  India  for 
parliamentary  proceedings  against  Indian  offenders),  38  (proof  of 
bonds  executed  in  India). 

42  Geo.  Ill,  c.  85,  sec.  3  (examination  de  bene  esse  of  witnesses 
upon  interrogatories). 

I  Geo.  IV,  c.  loi  (examination  of  witnesses  in  support  of 
divorce  bills),  sees,  i,  2,  3. 

3  &  4  Wm.  IV,  c.  41,  sees.  7,  8,  9,  13, 19  (evidence  before  Judicial 
Committee). 

6  &  7  Vic.  c.  22  (unsworn  testimony). 

6  &  7  Vic.  c.  94,  sec.  3  (foreign  jurisdiction). 

6  &  7  Vic.  c.  98,  sec.  4  (slave-trade). 

II  &  12  Vic.  c.  21,  sees.  73,  74,  77,  82  (evidence  in  insol- 
vency cases). 

14  &  15  Vic.  c.  99,  sec.  7  (proof  of  judicial  proceedings  of  Indian 
Courts). 

14  &  15  Vic.  c.  40,  sec.  II  (registers  of  marriage). 

18  &  19  Vic.  c.  104  (Chinese  passenger  ships),  sec.  15. 

19  &  20  Vic.  c.  113  (evidence  in  relation  to  matters  pending 
before  foreign  tribunals). 

20  &  21  Vic.  c.  85  (divorce  and  matrimonial  causes),  sec.  47. 

22  Vic.  c.  20  (taking  evidence  out  of  jurisdiction). 

22  &  23  Vic.  c.  63  ^  (ascertaining  law  in  force  in  one  pari  of  Her 
Majesty's  dominions  when  pleaded  in  the  Courts  of  another  part). 

24  Vic.  c.  1 1  (ascertaining  law  of  foreign  countries  when  pleaded 
in  Courts  within  Her  Majesty's  dominions). 

31  &  32  Vic.  c.  37  (documentary  evidence). 

33  Vic.  c.  14  (naturalisation),  sec.  12. 

33  &  34  Vic.  c.  52  (Extradition  Act,  1870),  sees.  14,  15,  24  ^ 

33  &  34  Vic.  c.  102  (oaths  of  allegiance  on  naturalisation),  sec.  i. 

'  See  Login  v.  Princess  Victoria  of  Coorg,  i  Jur.  O.  S.  109,  30  Beav.  632. 
»  See  R.  V.  Ganz,  9  Q.  B.  D.  93. 
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36  &  37  Vic.  c.  60  (amending  Extradition  Act,  1870),  sees.  4,  5. 
39  &  40  Vic.  c.  46  (slave-trade),  sec.  3. 

44  &  45  Vic.  c.  58  (army),  sees.  52,  125,  163,  164,  165,  i8o. 
44  &  45  Vic.  c.  69  (fugitive  ofiFenders),  sec.  29. 

IT.  Differences  between  the  English  and  the  Indian  Laws 
of  Evidence. 

Having  thus  given  a  sketch  of  the  legislation  relating  to  Evidence 
in  India,  we  have  now  to  note  the  principal  differences  between 
the  English  and  the  Indian  laws  on  this  subject.  For  convenience 
of  reference  the  order  of  the  sections  of  the  Indian  Evidence  Act 
will  here  be  followed. 

1 .  In  England  the  particulars  of  the  complaint  may  not  be  dis-  Terms  of 
closed  by  the  witnesses  for  the  prosecution,  either  as  original  or  complainta. 
confirmatoiy  evidence,  and  the  details  of  the  statement  can  only 

be  elicited  by  the  prisoner's  counsel  on  cross-examination  ^.  Under 
the  Indian  Act,  sec.  8,  illustrations  j  and  k,  the  terms  of  the 
complaint  are  admissible  as  original  evidence. 

2.  To  prove  the  existence  of  a  conspiracy,  or  to  show  that  any  Evidence  of 
person  was  a  party  to  it,  a  letter  giving  an  account  of  the  con-  conspiracy, 
spiracy  is  admissible  under  the  Indian  Act,  sec.  10,  even  though 

not  written  in  support  of  it  or  in  furtherance  of  it.  The  contrary 
rule  is  followed  in  England.    (Taylor,  §§  593,  594.) 

3.  In  India  the   inducement,  etc.  which  renders   a   confession  Confes- 
inadmissible  must  be  one  proceeding  from  a  person  in  authority  sions. 
(Act  I  of  1872,  sec.  24).     In  England  it  seems  enough  if  the 
inducement  is  held  out  by  any  one  in  his  presence  and  he  by  his 
silence  sanctions  its  being  made.    (Tayl.  §  873.) 

4.  In  India  it  is  necessary  to  prevent  the  police  from  torturing 
persons  in  their  custody  for  the  purpose  of  extracting  confessions. 
The  Evidence  Act  therefore  declares  that  a  confession  made  to  a 
police-officer  is  absolutely  inadmissible  (even  though  no  threat  be 
used  or  false  hope  held  out),  and  a  confession  made  while  in  the 
custody  of  the  police  is  inadmissible,  unless  made  in  the  immediate 
presence  of  a  magistrate  (sees.  25,  26).  There  is  no  such  ex- 
clusion in  England. 

5.  In  England  the  confession  of  an  accused  person  is  not 
evidence  against  any  one  but  himself.  Even  when  A  is  indicted 
for  receiving  stolen  goods  from  B,  a  confession  by  B  that  he  was 

•uilty  of  the  theft  is  no  evidence  of  that  fact  as  against  A  '.    Under 

'  n.  V.  Walker,  a  M.  &  Rob.  aia  ;  and  see  Taylor,  5  581. 
"  R.  V.  Turner,  1  Moo.  C.  C.  347. 
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the  Evidence  Act,  however  (sec.  30),  where  two  persons  are  being 
tried  jointly  for  the  same  offence,  a  confession  by  one  may  be  taken 
'  into  consideration '  as  against  the  other.  It  is  hardly  necessary-  to 
state  that  the  Indian  Courts  have  given  this  section  a  strict  inter- 
pretation. Such  a  rule  would  be  dangerous  in  any  country ;  but  it 
is  especially  so  in  India,  where  a  culprit  commonly  endeavours  to 
exculpate  himself  at  the  expense  of  his  alleged  accomplices,  and 
where  the  object  of  the  police  is  often,  not  merely  to  find  out  the 
criminal,  but  to  prove  criminality  against  a  particular  man  whom  it 
is  desired  to  crush. 

6.  In  England  dying  declarations  are  admissible  only 
criminal  cases  *  where  the  death  of  the  deceased  is  the  subject  of 
the  charge,  and  the  circumstances  of  the  death  are  the  subject  qf 
the  declaration.'  In  India  (sec.  32  and  ill.  a)  they  are  admissibfej 
in  civil  suits  as  well  as  in  criminal  prosecutions  for  rape  or  any 
other  offence.  In  England,  to  render  a  dying  declaration  admis- 
sible, the  declarant  must  have  been  in  actual  danger  of  death, 
he  must  have  been  fully  aware  of  this  danger,  and  death  must 
have  ensued  (Tayl.  §  718).  In  India  the  statement  is  relevant, 
whether  the  person  who  made  it  was  or  was  not  at  the  time 
when  it  was  made  'under  expectation  of  death.' 

7.  In  England  to  make  entries  in  the  course  of  business  ad- 
missible, they  must  be  shown  to  have  been  made  contemporaneously 
with  the  acts  which  they  relate  (Tayl.  §  704).  The  Evidence  Act 
(sec.  32,  cl.  2)  contains  no  such  restriction.  In  England  such 
entries  are  evidence  only  of  those  things  which  according  to  the 
course  of  business  it  was  the  duty  of  the  person  to  enter,  and 
are  no  evidence  of  independent  collateral  matters^.  There  is  no 
such  restriction  under  the  Indian  Act. 

8.  In  England  the  declaration  of  an  illegitimate  member  of  a 
family  would  not  be  admissible  in  pedigi-ee  cases  ^.  In  India  the 
English  rule  has  been  rescinded  since  1855'.  On  this  point  the 
Evidence  Act  (sec.  32,  cl.  5)  merely  requires  that  the  declarant  had 
special  means  of  knowledge  of  the  relationship,  and  that  the  state- 
ment was  made  before  the  question  in  dispute  was  raised.  In  India, 
therefore,  the  statements  made  by  servants,  friends  and  neighbours, 
as  to  relationship,  and  statements  made  by  a  deceased  person 
asserting  his  own  illegitimacy,  would  be  admissible.  How  doubtful 
this  is  in  England,  see  Taylor,  §  637.  ! 

^  9.  Under  the  Evidence  Act,  sec.  32,  cl.  (7),  statements  made  !'y 
deceased   persons   and   contained  in  documents   relating   to  aiiy 

1  Chambers  v.  Bernasconi,  l  C.  M.  *  See  Act  II  of  1865  (sec.  47).  i 

&  E.  368  :  Tayl.  §  685.  '  Doe  v.  Barton,  2  M.  &  Eob.  ai . 
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transaction  by  which  any  right  was  created,  etc.,  are  admissible 
upon  questions  of  mere  private  rights.  In  England  such  evidence 
does  not  appear  to  be  admissible.     See  Tayl.  §  615. 

10.  In  England,  to  render  entries  in  public  books  or  registers  Entrie«  in 
admissible,  they  must  have  been  made  promptly,  or  at  least  without  ?^^° 
such  long  delay  as  to  impair  their  credibility,  and  in  the  mode 
required  by  law,  if  any  has  been  prescribed  (Tayl.  §  1594).     The 
Evidence  Act  (sec.  35)  contains  no  such  rule. 

11.  Section  36  of  the  Evidence  Act  as  to  maps  and  charts,  and  sec.  Maps. 
38,  as  to  proof  of  foreign  laws,  go  somewhat  beyond  the  English 
rules  on  these  subjects.      The  Indian  Act  admits  statements  made 

in  'published  maps  or  charts  generally  offered  for  public  sale,'  and 
in  '  maps  and  plans  made  under  the  authority  of  Government.'  It  Foreign 
also  permits  books  containing  foreign  laws  to  be  directly  referred  to.  ^^■• 
A  munsif  s  opinion  on  the  state  of  the  Scotch  marriage-law,  or 
the  meaning  of  an  article  of  the  Code  Napoleon,  is  perhaps  not 
very  likely  to  be  correct.  The  Indian  Act,  however,  dispenses  with 
the  necessity  of  calling  professional  or  official  experts  to  speak  on 
the  subject.  As  to  the  English  rules,  see  Taylor,  §§  622,  1423, 
1425. 

12.  In  India  judgments  in  rem  are  conclusive  in  criminal,  as  Judgments 
well  as  in  civil  proceedings  (Evidence  Act,  sec.  41).     In  England 

this  seems  doubtful;  see  Taylor,  §§  1680,  1681. 

13.  In  England,  a  party  to  a  suit  would  not  be  allowed  to 
defeat  a  judgment  by  showing  that  in  obtaining  it  he  had  practised 
an  imposition  upon  the  Court  (Tayl.  §  1713).  Under  the  Evi- 
dence Act,  however,  there  is  no  such  restriction,  section  44,  as  now 
worded,  permitting  any  party  to  a  suit  or  other  proceeding  to 
show  that  a  judgment  was  obtained  by  his  own  fraud  or  collusion. 

1 4.  The  opinion  of  experts  only  is  admissible  under  the  Evi-  OpinionB 
dence  Act  (sec.  45)  as  to  questions  of  sanity.     It  is  otherwise  in  "  "' 
England,  at  least  in  the  Probate  Court,  where  witnesses  to  a  will  may 

give  their  opinion  as  to  the  sanity  of  the  testator  *.    See  Tayl.  §  1 4 1 6. 

15.  Under  the  Evidence  Act  (sec.  54)  the  fact  that  the  accused  PreTiom 
person  has  been  previously  convicted  of  ani/  offem:e  is  relevant,  and  ^j^^, 
may  be  proved  in  the  first  instance  by  the  prosecution.     "When, 
therefore,  a  man  is  tried  for  forgery,  or  theft,  or  burning  a  ship 

to  cheat  insurance  companies,  the  prosecution  may  prove  that  he 
was  previously  convicted  of  an  assault,  or  of  a  dacoity,  or  of  grievous 
hurt  in  that  he,  through  motives  of  jealousy,  cut  off  iiis  wife's  nose. 
On  a  trial  for  coining,  evidence  may  be  tendered  of  a  con- 
viction for  adulterj',  which  is  a  criminal  offence  under  the  Penal 
'   Wheeler  v.  AUlerson,  3  Hagg.  Ecc.  R.  544,  604,  605. 
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Code ;  and  when  a  man  is  tried  for  waging  war  against  the  Queen, 
proof  may  be  given  of  a  conviction  for  selling  goods  with  a  counter- 
feit trademark,  or  for  keeping  a  gambling-house.  The  object  of 
this  strange  enactment  is  expressly  declared  in  the  report  of  the 
Select  Committee,  to  be  to  prejudice  the  prisoner  ;  and  the  Indian 
legislature  has  thus  enabled  the  prosecution  to  mislead  an  ignorant 
magistrate  and  stupid  jurors  and  assessors  into  the  belief  that  a 
man  who  had  (e.g.)  cut  off  his  wife's  nose  would  be  more  likely  than 
other  men  to  commit  crimes  involving  fraud  or  dishonesty.  In 
England,  it  is  scarcely  necessary  to  say  that,  except  under  the 
Prevention  of  Crimes  Act,  1871  (sec.  19^),  such  evidence  can  be 
given  only  in  reply  to  evidence  of  good  character  offered  for  the 
defence. 

16.  The  provisions  in  the  Evidence  Act,  sec.  57,  clause  (7),  as  to 
judicial  notice  of  the  names  etc.  of  gazetted  officers,  and  the  provi- 
sions in  the  same  section  that  '  the  Court  may  resort  for  its  aid  to 
appropriate  books  or  documents  of  reference,'  are  in  advance  of  the 
English  law  on  these  subjects.  The  Act  (sec.  61)  permits  the 
opinions  of  experts,  expressed  in  any  treatise  commonly  offered  for 
sale,  and  the  grounds  of  such  opinions,  to  be  proved  by  the  pro- 
duction of  the  treatise,  if  the  author  is  dead,  etc.  This  also  is  in 
advance  of  English  law.     8ee  Taylor,  §  1482. 

17.  The  Evidence  Act  (sec.  65)  makes  certified  copies  of  registers 
of  births,  deaths,  marriages,  etc.  admissible  in  criminal  as  well 
as  in  civil  proceedings.  In  England,  in  criminal  proceedings, 
the  original  registers  must  be  produced :  3  &  4  Vic.  c.  92,  s.  17. 

1 8.  In  England,  when  the  validity  of  an  instrument  depends  on 
its  formal  attestation,  the  attesting  witness  must  always  be  pro- 
duced (Tayl.  §  1843).  ^^  India  ^  the  admission  of  a  party  to 
such  an  instrument  of  its  execution  by  himself  has,  since  1855, 
been  sufficient  proof  of  its  execution  as  against  him. 

19.  Under  the  Evidence  Act,  sees.  47  and  73,  comparison  of  a 
■  disputed  writing  or  seal  with  a  genuine  writing  or  seal  may  be 

made  by  witnesses  or  by  the  Court  in  criminal  as  well  as  in  civil 
proceedings.  There  is  no  such  jirovision  in  England  as  to  seals. 
As  to  writings,  see  17  &  18  Vic.  c.  125,  sees.  27,  103;  and  28 
&  29  Vic.  c.  18,  sees.  I  and  8. 

20.  Oral  admissions  of  the  contents  of  a  document  are  not 
admissible  as  primary  evidence  under  the  Evidence  Act  (sees.  22, 


'  Previous  convictions  are  proveable 
under  this  enactment  only  as  against 
alleged  receivers  of  stolen  goods. 


"  See  Act  II  of  1855,  sec.  38  =  ^'^^ 
I  of  1872,  sec.  70. 
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91).     In  England,   on  the  contrary,  the  parol   admissions   of  a  Oraladmis- 
party,  and   his   acts   amounting  to  admissions,  are   received   as  ^^°^  ^^ 
primary  proof  against    himself  and   those   claiming   under    him,  documents, 
although  they  relate  to  the  contents  of  an  instrument,  which  are 
directly  in  issue  in  the  cause  (Tayl.  §  410).     As  Parke  B.  said  in 
Slatterie  v.  Pooley  ^,  what  a  party  himself  admits  to  be  true  may 
reasonably  be  presumed  to  be  so. 

21.  In  England,  the  presumption  of  legitimacy  may  be  rebutted  Presump- 
by  proof  of  the  impotency  of  the  husband.     Under  the  Evidence  j^°?,. 
Act  (sec.  112)  such  proof  cannot  be  given. 

22.  Under  sec.  1 18  of  the  Evidence  Act,  a  child  is  competent  to  Compe- 
testify  if  it  can  understand  the  questions   put  to  it,   and   give  of^^Udren 
rational  answers  thereto.     In  England,  a    child,  to  be   a   com- 
petent witness,  must  believe  in  punishment  in  a  future  state  for 

lyings 

23.  Husbands  and  wives  are  competent  witnesses  for  or  against  Compe- 
each  other  in  criminal,  as  well  as  in  civil  proceedings  (Act  I  of  ^^°?f    , 
1872,  sec.  120).     This  is   not   so  in  England   in  criminal   pro- and  wives, 
ceedings,  except,  of  course,  when  an  injury  to  person  or  property 

has  been  committed  by  the  one  against  the  other.  (Tayl.  §§  137 1, 
1372.) 

24.  In  England,  an  arbitrator,  except  under  very  special  Privilege  of 
circumstances,  is  privileged  as  to  what  passed  in  his  mind  when  "^™"*  '"• 
exercising  his  discretionary  powers'.      He  has  no  such  privilege 

under  the  Evidence  Act,  sec.  121. 

25.  The  privilege  as  to  non-production  of  title-deeds,  conferred  Non-pro- 
by  the  Act,  sec.  1 30,  on  witnesses  who  are  not  parties  to  the  suit,  iitie.deed8. 
though  unsuitable  to  India,  where  there  is  so  much  of  fraud  and 
forgery,  is  more  extensive  than  in  England.     For   in   England, 

where  a  title-deed  has  been  partly  set  out,  or  where  there  is  reason 
to  suspect  fraud,  the  production  of  title-deeds  has  been  ordered 
(Fisher,  sees.  583  et  seq.,  589).  The  Indian  Act  privileges  the 
mortgage-deed,  but  in  England  see  Fisher,  sees.  593,  594.  The 
Indian  Act,  lastly,  ignores  implied  agreements  or  trusts  to  produce 
title-deeds,  which  are  recognised  by  English  law.    Even  in  England 

^  6  M.  &  W.  669.  impressions  of  the  facts  to  be  deposed 

'  There  Beems  no  good  ground  for  to  or   of  relating  them  truly  ought 

holding     with    Sir    James    Stephen  not  to  be  examined.  This  was  repealed 

{Digest,  note  xl)  that  the  statute  3a  by  Act  I  of  1872,  and  (apparently  per 

&  33  Vic.  c.  68  applies  to  children,  incttriam)  not  re-enacted. 
Tlie  Indian  Act  II  of  1855,  sec.   14,  '  Duke    of   Buccleuch    v.    Metro- 

cimtained  the  sensible  rule  that  chil-  politan  Board  of  Works,   L.  R,   5 

dren  under  seven  years  of  age  who  H.  L.  418  ;  Tayl.  Ev.  %  938. 
appear  incapable    of  receiving    just 
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the  privilege  is  more  eflBcieiit  in  screening  fraud  than  in  protecting 
honest  purchasers  or  incumbrancers.    The  best  and  simplest  course 
would  have  been  to  render  all  documents  producible  save  those 
specially  excepted  by  other  sections  of  the  Act. 
Privil^e         26.  In  England   a  witness  is   excused   from  replying  to  any 
o  wi  ness.  q^gg^ion  ^he  answer  to  which  would  have  a  tendency  to  expose  him 
or  her,  or  his  or  her  wife  or  husband,  to  any  kind  of  criminal  charge, 
or  to  any  penalty  or  forfeiture  ^.    In  India,  when  the  question  is  as 
to  any  relevant  matter,  the  rule  is  the  reverse  ;  see  Act  I  of  1872, 
sec.  132,  which,  however,  provides  that  no  such  answer  shall  sub- 
ject the  witness  to  any  arrest  or  prosecution,  or  be  proved  against 
him  in  any  criminal  proceeding,  except  a  prosecution  for  giAring 
false  evidence  by  such  answer. 
Corrobora-       27.  In  England  two  witnesses  are  required  in  case  of  certain 
tion  m        treasons  *,  and  corroborative  evidence  is  required  in  the  following 

C&B6S  01  !••  11*1  •! 

perjury,       cases :    cases  of  perjury  where  there  is  only  a   smgle   opposing 
etc-  witness' ;  bastardy  cases  where  the  mother  is  the  only  witness* ;  and 

suits  for  breach  of  promise  of  marriage  ".  In  India  a  conviction  for 
the  offences  analogous  to  treason  may  be  obtained  on  the  testimony 
of  a  single  witness,  and  corroborative  evidence  is  not  required  in 
any  of  the  three  cases  last  mentioned '. 
Impeach-  28.  In  England  the  credit  of  a  witness  may,  amongst  other  ways, 
of^tness  ^®  impeached  by  evidence  of  facts  contradictory  of  the  evidence 
given  by  him.  The  express  provision  of  the  Indian  Act,  sec.  155, 
is  less  extensive.  The  witness's  credit,  it  is  provided,  can  only  be 
impeached  in  certain  specified  ways,  that  is,  by  questions  or  by 
testimony  going  directly  to  his  credit,  not  mediately  through  a 
contradiction  of  the  particular  matter  deposed  to  by  him  in  the 
case*. 
Prior  state-  29.  In  England  evidence  of  the  prior  statement  of  a  witness  is 
™tnest  not  generally  admissible  to  corroborate  his  testimony.  But  under 
the  Indian  Act,  sec.  157  (=  Act  IE  of  1855,  sec.  3),  such 
evidence  is  admissible  if  the  statement  was  contemporaneous  with 
the  fact  stated,  or  made  before  some  competent  authority.  It  is 
often  important  to  inquire,  even  on  the  examination  in  chief,  what 
statement  a  witness,  and  particularly  a  complainant,  made  imme- 
diately after  the  commission  of  the  offence.  In  cases  of  dacoity, 
for  instance,  the  complainant  swears  in  court  that  he  recognised 

•  Tayl.  Ev.  §  1453.  take   place    under   chap,   xli    of  the 
'  See  Tayl.  Ev.  §  952.  Criminal  Procedure  Code. 

»  Tayl.  Ev.  §  959.  *  Tayl.  Ev.  §  964  a,  1353.  j 

*  Tayl.  Ev.  §  964:  the  Indian  pro-  *  11  Bom.  H.  C.  169,  per  West  J.    • 
ceedings  analogous  to  bastardy  cases 
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the  accused  at  the  time  of  the  robbery,  and  that  he  was  acquainted 
with  them  before.  In  such  a  case  it  is  desirable  to  ascertain 
whether  he  immediately  mentioned  their  names  to  the  police,  or 
whether  he  first  identified  them  after  suspicion  had  been  thrown 
upon  them  in  some  other  way.  So  in  a  well-known  suit  against  a 
bank  in  Bombay,  where  a  question  arose  as  to  the  terms  of  a  loan  to 
Premchaud  Raichand,  which  had  been  agreed  upon  at  a  meeting  of 
Iftcal  financiers.  These  terms  had  not  been  reduced  to  writing  and 
respectable  witnesses  greatly  varied  in  stating  them.  A  letter  of 
the  agent  of  the  bank,  written  on  the  afternoon  of  the  same  day, 
addressed  to  the  head-office  in  London,  and  giving  a  full  account 
of  what  had  taken  place,  was  admitted  on  behalf  of  the  bank  in 
corroboration  of  his  testimony. 

30.  In  England  the  Judge  may  recall  a  witness  at  any  stage  of  a  Eiamina- 
trial  and  put  such  legal  questions  to  him  as  the  exigencies  of  justice  *3°^  ^y 
reqmre.    And  in  a  criminal  case,  after  examination  of  witnesses  on  the 
prisoner's  behalf,  if  the  Judge  calls  and  examines  a  witness  for  the 
prosecution,  the  prisoner's  counsel  has  a  right  to  cross-examine  again 

{lieg.  V.  Watson,  6  C.  &  P.  653,  Taylor  Ev.  §1477.)  Under  the  Indian 
Act,  section  165,  the  questions  put  by  the  Judge  need  not  be  legal,  and 
the  witness  cannot  be  cross-examined  without  the  leave  of  the  Court. 

31.  In  England,  in  civil  cases,  the  rules  as  to  admissibility  may  Eelaxing 

at  the  trial  be  relaxed  by  consent  of  the  parties^.     The  Indian  Act  ^^}^.  *f  *** 

.  .  .  .  .  admiMi- 

gives  no  such  power.     The  insertion  of  a  provision  for  this  purpose  bUity, 

was  suggested  by  Mr.  Maine  to  the  Indian  Law  Commissioners ; 

but  they  replied  that  it  would  be  superfluous,  '  as  there  is  nothing 

in  the  niles  proposed  which  would  interfere  with  the  inherent 

right  of  parties  so  to  consent.' 

III.  Omissions  in  the  Indian  Evidence  Act. 

When  the  Indian  Evidence  Act  is  next  amended  it  seems  desirable 
to  supply  the  following  omissions  and  to  make  the  changes  herein- 
after suggested : — 

I.  The  Act  (sec.  i)  expressly  declares  that  it  does  not  apply  AflBdavits. 
'  to  affidavits  presented  to  any  Court  or  officer,'  words  which 
include  the  answers  to  interrogatories.  The  Civil  Procedure  Code, 
sec.  647,  empowers  the  High  Courts  to  make  rules  providing  for 
the  admission  'in  proceedings  in  any  Court  of  civil  jurisdiction  other 
than  suits  and  appeals,'  of  affidavits  as  evidence,  and  the  Criminal 
Procedure  Code,  sec.  539,  declares  the  person  before  whom 
affidavits  for  use  on  the  criminal  side  of  the  High  Court  are  to  be 
sworn.  But,  apart  from  certain  enactments  as  to  the  admission  of 
'  There  are  exceptions  as  to  secrets  of  State,  certain  attested  iDslruments,  etc. 

VOL.   11.  3  H 
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afl&davits,  the  applications  to  be  supported  by  affidavit,  and  the 
answering  of  affidavits,  there  is  no  law  as  to  testimony  by  affidavit 
except  that  contained  in  the  Civil  Procedure  Code,  sees.  194-197. 
These  sections  should  be  trcvnsferred  to  the  Evidence  Act  and 
applied  to  both  criminal  and  civil  proceedings ;  and  it  should  also 
be  pi'ovided 

(a)  that  the  officer  administering  the  oath  shall  give  notice  to 
every  person  making  an  affidavit,  before  the  oath  is  administered, 
that  he  will  be  liable  to  cross-examination,  and  that  he  subjects 
himself  to  a  penalty  if  the  statement  be  wilfully  false  : 

(6)  that  such  officer  shall  also  ask  the  deponent  whether  he  has 
read  the  affidavit,  and  if  the  answer  be  that  he  has  not,  or  cannot 
read,  shall  then  cause  him  to  read,  or  have  it  read  to  him  distinctly, 
and,  after  giving  the  notice  required  by  (a),  cause  him  to  sign  his 
name  or  make  his  mark,  opposite  to  which  the  officer  shall  write  his 
name,  and,  where  the  deponent  is  illiterate  or  blind,  add  the 
certificate  mentioned  supra,  p.  539,  note  4. 
Material  2.  Except  in  sec.  32  (b),  the  second  proviso  to  sec.  60,  and  sec.  65 

evi  ence.  ^^^^  ^^^^  Evidence  Act  is  silent  as  to  material  evidence,  such  as,  in  a 
criminal  case,  the  instrument  with  which,  or  the  place  in  which  \  an 
offence  has  been  committed :  in  civil  cases,  the  mark  on  a  tree,  or 
the  number  of  circles  in  the  wood  that  has  grown  over  the  mark. 
The  following  sub-division  might  be  added  to  the  present  definition 
of  'Evidence':  '(3)  all  other  material  things  inspected  by,  or 
produced  for  the  inspection  of,  the  Court,  the  jury,  or  the  assessors, 
in  order  to  prove  or  disprove  a  fact  in  issue.  Such  things  are  called 
"  material  evidence."  '  And  the  body  of  the  Act  should  declare  that, 
as  a  rule,  material  evidence  requii*es  oral  or  documentary  evidence 
for  its  introduction. 
Definitions.  3-  The  terms  '  fraud'  and  'collusion,'  which  occur  in  sec.  44,  should 
be  defined  :  so  should  '  signature,'  which  occurs  in  sec.  69  ;  'judge! 
sec.  121  ;  and  'public  officer,'  sec.  124. 

4.  Section  45  should  be  amended  by  inserting,  after  '  identity,'  in 
each  of  the  places  where  that  word  occurs,  the  words  '  or  genuine- 
ness.' At  present  the  Act  does  not  provide  for  admitting  the 
opinion  of  an  expert  who,  without  comparison  of  writing,  can  statt^ 
that  a  certain  document  is  in  a  genuine  or  a  feigned  hand.  See 
Tayl.  Ev.,  §§1417,  1877. 

5.  A  second  explanation  should  be  added  to  section  76,  enumerating 
the  public  documents,  which  any  person  has  a  right  to  inspect 

'  See   the  Code  of  Criminal  Pro-      vestigationmay  bemadeby  the  Ju4  ;3 
cedure,  sec.  293.   Under  the  Code  of     in  person. 
Civil  Procedure,  sec.  392,  a  local  in- 
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6.  The  Act  should  provide  for  admitting  oral  evidence  where  the 
written  deposition  of  a  witness  has  been  informally  recorded. 

7.  When  an  instrument  on  its  production  appears  to  have  been 
altered,  the  party  offering  it  in  evidence  must  explain  this  ap- 
pearance if  he  be  called  upon  to  do  so  by  the  issue  raised,  and  if 
the  instrument  be  not  admitted  by  his  opponent  under  notice 
(Taylor,  Ev.  §  18 19).  The  Act  should  contain  such  a  rule,  which 
is  in  accordance  with  Indian  practice^. 

8.  Section  32,  cl.  (2)  might  be  amended  so  as  to  admit,  in  suits 
between  Indian  traders  and  their  correspondents  abroad,  invoices, 
account-sales  and  accounts  current  as  prima  facie  evidence  of  the 
facts  stated  therein'^.  This  would  often  dispense  with  the  necessity 
of  a  commission  to  England  to  supply  formal  proof  of  the  amount 
which  exported  goods  realised  at  home. 

9.  To  sec.  1 10,  as  to  the  burden  of  proof  of  ownership,  a  clause 
should  be  added  showing  that  the  rule  does  not  apply  when  the 
possession  has  been  obtained  by  force  or  fraud. 

10.  Section  113  should  be  repealed  as  ultra  vires.  It  might  be 
replaced  by  a  section  corresponding  with  the  English  rule  that  there 
is  an  irrebuttable  presumption  that  rape  cannot  be  committed 
by  a  boy  under  fourteen.  In  India  perhaps  twelve  should  be 
the  age'. 

11.  The  subject  of  rebuttable  presumptions  is  treated  by  the  Act,  Presump- 
sec.   114,  merely  from  the  point  of  view  of  an  English  lawyer.  *><"". 
Illustrations  should  be  added  dealing  with  the  presumptions  as  to 

the  existence  of  facts  peculiar  to  India,  which  have  been  recognised 
by  the  Judicial  Committee  and  the  Indian  High  Courts.  The 
following  list  of  such  presumptions  is  not  exhaustive*: — 

a.  The  presumptions  that  a  Hindu  family  is  joint  in  food, 
worship,  and  estate  (12  Moo.  I.  A.  523;  and  see  3  ibid.  229:  9 
ibid.  66:  10  ibid.  403  :  11  Ben.  193);  that  a  family  once  joint 
retains  its  status  (11  Moo.  I.  A.  369);  and  that  the  acquisition 
of  property  by  a  member  of  the  family  is  made  by  means  of 
the  joint  estate  (14  Moo.  I.  A.  412  :  13  ibid.  333).  As  to  rebutting 
these  presumptions,  see  12  Ben.  326,  327  (P.  C.) :  10  Bom.  H. 
C.  453  :  but  see  11  Moo.  I.  A.  369:  14  ibid.  412  :  Marshall,  i  : 
7  Suth.  Civ.  R.  451  :  8  ibid.  270. 

'  1  Moore,  I.  A.  420  convicted  by  the/a/wrf  of  a  rape  on  a 

'  6  Bom.  H.  C,  0.  C.  I.  39 :  Smith  girl  only  three. 

V.  lilakey,  L.  R.,  3  Q.  B.  326.  *  For  a  complete  account  of  the 

'  See  a  case  in  Morley's  Digest,  numerous  cases   on   the  subject,  Be« 

vol.  i.  pp.  176,  513,  where  a  Muham-  Mr.  Field's  Law  of  Evidtnce  in  Bri- 

iiiadan  boy,  only  ten  years  old,  was  tish  India,  4th  ed.  pp.  563-574. 
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h.  The  presumption  of  partition  from  separate  possession  of  a 
portion  of  the  ancestral  estate  (i  Bom.  H.  C.  43). 

c.  The  presumption  that  an  endowment  made  for  the  worship  of 
an  idol  is  intended  to  preserve  the  slcebd  in  the  donor's  family, 
rather  than  confer  a  benefit  on  an  individual  (11  Ben.  1 14).  As  to, 
rebutting  this  presumption,  see  ibid. 

d.  Tbe  presumption  in  favour  of  the  continuance  of  an  ancient 
family  custom,  even  though  the  family  have  migrated  (i  Ben.  P.  C. 
26:  8  Suth.  Civ.  R.  261).  As  to  rebutting  this  presumption,  see 
6  Suth.  Civ.  R.  295. 

e.  The  presumption  that  when  immovable  property  is  purchased 
by  a  Hindu  or  Muhammadan  in  the  nanie  of  his  son,  it  is  a  bendmi 
purchase  only,  and  the  property  belongs  to  the  father  (6  Moo. 
I.  A.  53  :  13  Moo.  I.  A.  232  :  6  Bom.  717  :  20  Suth.  Civ.  R.  269). 
So  where  a  Hindu  buys  land  in  the  name  of  his  own  idol  which  no 
one  except  himself  has  the  jDower  or  right  to  worship,  20  Suth. 
Civ.  E..  95.  As  to  purchases  in  the  name  of  a  wife,  see  8  Cal.  545, 
where  the  purchaser  was  a  Hindu,  and  9  Suth.  Civ.  R.  338,  where 
the  purchaser  was  a  Muhammadan.  As  to  rebutting  this  presump- 
tion, see  13  Moo.  I.  A.  401  :  S.  C.  5  Ben.  578. 

/.  The  presumption  that  a  tenure  is  hereditary  when  it  has 
descended  from  father  to  son  and  the  enjoyment  has  been  long  and 
uninterrupted  (lo  Moo.  I.  A.  191  :  ii  ibid.  465  ;  14  ibid.  247  :  and 
see  as  to  zamindaris,  14  Ben.  139  :  S.  C,  L.  R.  i  I.  A.  282). 

g.  The  presumption  that  all  land  is  liable  to  assessment  to 
Government  revenue  (4  Moo.  I.  A.  497). 

h.  The  presumption  that  an  adoption  was  duly  made  (2  Ben. 
Appx.  51:3  Ben.  A.  C.  J.  145  ;  and  see  13  Moo.  I.  A.  85  :   14  ibid. 
V  67:7  Ben.  I,  5  :  "West  and  B.  1094-1096). 

i.  The  presumption  in   favour  of  a  Hindu  widow's    dealings 
assented  to  by  the  jiersons  next  in  succession  when  they  took  place 
(i  Bouln.  120  :  3  Suth.  Civ.  R.  14,  col.  2  :  West  and  B.  1217). 
Estoppel  12.  Section  117  should  be  amended  so  as  to  provide  for  the 

of  agent,     estoppel  of  an  agent,  who  is  not  allowed  to  dispute  his  principal's 
title,  or  to  set  up  the  adverse  title  of  a  third  person,  except  where 
the  principal  was  obtained  fraudulently  or  wrongfully  from  sucn  1 
third  person  the  subject  of  the  agency^.  ■ 

1 3.  To  sec.  118  should  beaddeda  clause  providing  expressly  whether 
accused  persons  should  or  should  not  be  competent  witnesses  in 
their  own  behalf.  Where  several  persons  are  jointly  accused '  it 
might  be  well  to  declare  that  any  one  of  them  may  be  called  as  a 

*  Hardman  v.  Willcock,  9  Bing.  382  n. 
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witness  for  or  against  the  co-defendants,  except  where  the  charge 
is  so  framed  as  to  give  him  a  direct  interest  in  obtaining  their 
acquittaP. 

14.  Where  facts  material  to  the  decision  of  the  cause  have  come  to 
the  notice  of  the  judge,  and  he  is  not  specially  authorised  to  act  on 
such  knowledge',  it  has  been  held  that  he  must  state  the  facts  in 
open  court  upon  oath,  and  is  liable  to  cross-examination  like  any 
other  witness  (4  Ben.  App.  Cr.  15  :  20  Suth.  Cr.  R.  76).  But  such 
a  practice  seems  inexpedient  where  the  Judge,  as  is  usual  in  India, 
has  no  colleagues  sitting  together  with  him  (2  Cal,  405).  A  section 
settling  the  law  should  be  inserted  after  section  121. 

15.  A  privilege  similar  to  that  conferred  by  section  1 26  on  barris- 
ters, attorneys,  etc.  should  be  extended  to  Roman  Catholic  priests, 
by  whom  confession  is  regarded  as  a  religious  duty  and  concealment 
of  the  matter  confessed  as  an  obligation  of  the  most  sacred  kind^ 

16.  Act  II  of  1855  (sec.  22)  enacted  that  a  *  witness,  being  a  party 
to  the  suit,  shall  not  be  bound  to  produce  any  document  in  his 
possession  or  power,  which  is  not  relevant  or  material  to  the  case 
of  the  party  requiring  its  production.'  Some  such  provision  should 
be  added  to  section  130  of  the  Evidence  Act,  which  applies  only 
to  witnesses  who  are  not  parties. 

17.  Section  132  should  be  amended  so  as  to  show,  in  accord- 
ance with  46  Geo.  Ill,  cap.  37,  and  the  New  York  Civil  Procedure 
Code,  sec.  837,  that  a  witness  may  be  compelled  to  answer  a  relevant 
question,  the  reply  to  which  would  subject  him  to  a  civil  suit  or 
pecuniary  loss,  or  charge  him  with  a  debt.  It  might  also  be 
desirable  to  require  the  judge  to  make  witnesses  understand  that 
their  answers  to  criminating  questions  cannot  be  used  against 
tljera  except  on  a  charge  of  giving  false  evidence.  As  Mr.  Field 
observes:  'When  tlie  usual  inducements  to  speak  the  truth  are  weak, 
the  addition  of  any  apprehension  as  to  the  consequences  of  speaking 
it,  further  tends  to  falsehood,  which  may  be  prosecuted  by  re- 
moving the  cause  of  such  apprehension  *.' 

18.  Tlie  protection  afforded  by  section  132  should  be  extended  to 
a  witness  who,  either  of  his  own  accord  or  being  compelled  by  the 
Court,  answers  a  criminating  question  which  is  irrelevant,  or  is 
relevant  only  so  far  as  it  affects  his  credit. 

'  6  Suth.  Crim.  R.  91,  per  Glover  J.,  *  as  in  caaes  of  interruption  to  the 

in  the  belief  that  he  was  Btating  the  proceedings,  or  questions   aa   to  the 

English  law.  But  now  see  R.  v.  Payne,  authenticity  of  a  record. 

L.  R.,  I  C.  C.  349,  where  the  Court  of  '  See    Livingston's    unanswerable 

Criminal  Appeal  decided  that  where  argument,  Work$,  vol.  i.  467-8. 

two  prisoners  are  tried  together,  one  is  *  Field, '  On  Evidence,'  4th  edit.  p. 

not  a  competent  witness  for  the  other.  646. 
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19.  The  judge  should  have  a  discretionary  power  to  forbid  leadii)g 
questions  to  be  put  to  an  adversary's  witness  who  shows  a  strong 
interest  or  bias  in  favour  of  the  cross-examining  party,  and  needs 
only  an  intimation  to  say  whatever  is  most  favourable  to  his  cause. 
A  clause  to  this  effect  might  be  added  to  section  143. 

20.  When  the  witness  neither  denies  nor  admits  having  made  a 
foiTuer  contradictory  statement,  but  replies  that  he  does  not 
remember,  the  Act  should  declare  that  proof  may  be  given  that  he 
in  fact  make  it ;  but  before  such  proof  can  be  given,  the  circum- 
stances of  the  supposed  statement  sufficient  to  designate  the  particular 
occasion  must  be  mentioned  to  the  witness,  and  he  must  be  asked 
whether  or  not  he  made  such  statement  ^  A  clause  to  this  effect 
might  be  added  to  section  145. 

21.  Aclause  should  be  added  to  section  162,  showing  in  accordance 
with  a  decision  of  the  Bombay  High  Court^  that  a  partner  may 
be  compelled^  in  a  suit  to  which  his  co-partners  are  not  parties, 
to  produce  documents  belonging  to  the  firm. 

So  much  for  desirable  additions  to  the  Act.  As  to  changes  in 
its  substance,  sees.  5-16  should,  as  Sir  James  Stephen  himself 
would  admit,  be  replaced  either  by  his  latest  definition  of  relevancy- 
or  by  Mr.  Whitworth's  rules  above  quoted,  p.  820.  The  present 
illustrations  to  those  sections  will,  with  a  few  slight  changes  in  ar-j 
rangement  and  wording,  be  appropriate  to  Mr.  Whitworth's  rules. 

The  rules  as  to  giving  previous  convictions  in  evidence,  as  t( 
exempting  title-deeds  from  liability  to  production,  and  as  to  ad-, 
mitting  the  confession    of  an  accused  person  against  his  alleged 
accomplices,  should  be  amended  as  above  suggested. 

Section  57,  clause  (6)  and  section  82  should  be  redrawn  so  as  to 
avoid,  in  the  former  section,  the  reference  to  the  law  of  England, 
in  the  latter,  the  reference  to  the  law  in  force  for  the  time  being  in 
England  or  Ireland. 

The  verbal  amendments  suggested  in  the  footnotes  should  also  be 
made ;  and  the  arrangement  should  be  improved  so  as  (a)  to  avoid 
the  numerous  forward  references^  which  now  render  it  impossible 
to  understand  the  Act  without  repeated  perusal,  and  (b)  to  bring 
together  the  provisions  which  deal  with  the  same  matter*. 


*  C.  L.  Procedure  Act,  1854  (sec.  sees.  66  and  74. 

33).  *  For  example,  the  provisions  as  to 

'  I  Bom.  496.  proof  of  hand-writing  in  sees.  45,  4", 

'  Thus  in  sec.  8,  illustrations  (_/)  and  73  ;  of  character,  sees.  54  and  155- 

and  (h)  refer  to  sees.  32   and  157:  The  law  as  to  proving  evidence  given 

sec.   21  refers  to  sec.  32  :  sec.  33  to  on  previous  occasions  is  contained  in 

sec.  138  ;  sec.  63  to  sec.  76  :  sec.  65  to  no  less  than  six  sections,  viz.  33,  35, 
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IV.     Indian  Peculiarities  hearing  on  Evidence.' 
Lastly,  in  criticising  and  revising  the  Evidence  Act  the  following 
peculiarities  of  Indian   institutions,  Indian   morals,   and   Indian 
practices  should  be  constantly  borne  in  mind  : — 

1.  In  civil  cases,  and  in  most  criminal  cases,  there  is  no  jury,  and  Absence  of 
English  rules  of  evidence  founded  on  the  separation  of  the  functions  J^^' 

of  the  judge  and  the  jury  are  therefore  inapplicable  to  India. 

2.  The  practitioners  in  many  of  the  mufassal  Courts  cannot  yet  be  The  mu- 
relied  on  to  object  to  improper  questions  and  to  the  admission  of  what   |  *T 

is  not  evidence,  or  to  take  a  note  of  the  ground  on  which  a  judge  has 
admitted  or  rejected  evidence.  And  their  ideas  as  to  cross-examina- 
tion are  curiously  limited.  They  have  two  stock  questions.  One  is 
directed  to  elicit  that  the  witness  has  been  previously  convicted ; 
the  other  is  an  attempt  to  show  that  he  is  at  enmity  with  the  party 
against  whom  he  is  produced.  Of  course,  if  these  questions  are  an- 
swered in  the  negative  they  simply  recoil  on  the  person  asking  them. 

3.  The  police  in  India  are  far  more  corruptible  than  they  are  The  Police, 
in  England.     They  are,  moreover,  inclined  to  extract  confessions  by 

means  of  torture  ;  and  their  object  being  often,  not  merely  to  find 
out  the  criminal,  but  to  prove  ci-iminality  against  a  particular 
man,  they  stimulate  the  culprit  to  exculpate  himself  at  the  expense 
of  an  alleged  accomplice.  In  the  mufassal  they  prepare  cases  for 
trial ;  but  they  have  little  detective  ability :  they  do  not  under- 
stand what  evidence  is  legally  necessary  or  admissible ;  and  their 
procedure  is  to  adopt  a  theory,  to  support  which  they  mould  the 
evidence,  often  manufacturing  a  necessary  link  when  it  cannot  be 
otherwise  supplied  ^. 

4.  Witnesses  in  India  are,  as  a  rule,  far  less  truthful,  far  less  Nativewit- 
accurate  in  observation,  especially  as  to  time  and  distance,  than  '^^*^^*- 
the  corresponding  class  of  witnesses  in  England,  more  timid,  more 
revengeful  ^,  more  apt   to  conspire  to  give  false  evidence,  more 

prone  to  raise  a  false  defence,  even  when  not  guilty.  As  to  their 
untruthfulness,  it  will  be  enough  to  quote  two  authorities,  one 
as  to  the  Natives  of  the  North-western  frontiers,  and  the  other  as 
to  those  of  Madras.  '  As  a  general  rule,'  says  Mr.  Elmslie ',  '  it  is 
rarely  possible  in  this  country  to  accept  and  act  upon  uncor- 
roborated direct  testimony.     A  witness  may  perhaps  be  believed 

76,  80,  153,  cl.  (3),  and  157;  and  one  is  deemed  a   moral   duty,  especially 

of  these  (sec.  35)  refers  to  two  other  in  the  case  of  a  bloo<l-feud,  or  where 

enactments.  a  female  relative  has  been  dishonoured. 

*  C.  D.  Field  in  the  Law  Quarterly         ^  Notes  on  Crime  and  Criminal*  on 

Iteiiew,  iv.  209.  the  Peshaiour  Frontier,  laiiote,  1884. 

"  On  the  N.-W.  frontier  vengeance 
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if  he  is  corroborated  by  some  circumstance  that  cannot  lie.  If 
there  be  no  such  circumstance,  there  must  always  bo  hesitation  in 
accepting  his  statement.'  Still  more  strongly  did  the  High  Court 
of  Madras  express  itself  in  the  Kamn^d  case  ^ :  '  Oral  evidence  is 
prima  facie  not  entitled  to  belief;  and  in  this  country  where  in 
a  civil  cause  we  say  that  we  believe,  our  meaning  can  only  be 
that,  being  compelled  to  come  to  a  conclusion,  it  is  more  reasonable 
to  come  to  one  than  to  another  ^.' 

Forgery.  5-  Forgery  is  more  or  less  a  trade  all  over  India,  and,  as  above 

remarked,  documents  are  constantly  found  to  have  been  forged 
many  years  before  they  were  intended  to  be  used  as  evidence. 
Even  when  the  forgery  is  recent  the  water-mark,  if  the  writing  be 
on  paper,  and  the  date  of  the  stamp,  if  the  document  be  stamped, 
furnish  no  sure  means  of  detecting  tlie  forgery,  for  it  is  a  common 
practice,  at  least  in  Bengal  and  Madras,  to  buy  blank  stamped 
papers,  and  lay  them  down  for  future  sale  or  use  as  an  English  wine- 
merchant  lays  down  a  stock  of  wine.  Furthermore,  in  consequence 
of  the  great  number  of  languages  and  alphabets  used  throughout 
British  India,  the  detection  of  forgery  is  more  difficult  than  elsewhere. 

DrilUng  6.  The   practice   of  drilling  witnesses  is  far  more  frequent  in 

witnesses,    j^^j^  ^^i^^  -^^  England. 

Retracting  ?.  Genuine  confessions  are  frequently  retracted  by  the 
r^'^^r*"  Natives.  *  There  is,  I  think,'  says  Duthoit  J.,  'a  great  difference  in 
this  respect  between  the  East  and  the  West.  The  Oriental  has  not 
the  same  tenacity  of  purpose  that  his  western  brother  has.  and 
the  latter  is,  as  a  rule,  no  fatalist.  In  the  parts  of  India  with 
which  I  am  acquainted,  a  man  who  has  been  guilty  of  culpable 
homicide,  not  unfrequently  gives  in  at  once.  He  looks  upon 
himseK  as  an  instrument  of  fate,  and  says  of  the  victim  of  his 
malice  or  ungovernable  rage  "  his  time  had  come."  He  is  for  the 
moment  in  despair,  and  glad  to  purchase  immediate  ease  by  making 

^  2  Mad.  H.  C.  233.    -  ageneraldistrust  of  Native  testimony,! 

'  Nevertheless    in     dealing    with  nor  perjury  widely  imputed  without! 

Native   testimony  the    Anglo-Indian  some  grave  grounds  to  support  the 

Courts  must  act  as  if  they  believed  in  imputation.       Such    a    rejection,    if 

thedoctrineoftheJudicialCommittee:  sanctioned,    would    virtually   submiti 

'  the  ordinary  legtd  and  reasonable  pre-  the  decision  of  the  rights  of  others  to  j 

sumptions  of  facts  must  not  be  lost  the  suspicions,  and  not  to  the  deli-' 

sight  of  in  the  trial  of  Indian  cases,  berate  judgment  of  their  appointed 

however  untrustworthy  much  of  the  Judges.     Nor  must  an  entire  history 

evidence  submitted  to  the  Courts  may  be  thrown  aside  because  the  evidence,! 

commonly  be;    that  is,  due  weight  or  some  of  the  evidence,  of  some  of 

must  be  given  to  evidence  there  as  the  witnesses  is  increditable  {sic)  or 

elsewhere,   and    evidence   in   a  par-  untrustworthy '  (14  Moo.  I.  A.  354, 

ticular  case  must  not  be  rejected  from  355). 
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a  confession.  I  believe  that  confessions  are  more  often  induced  by 
these  motives  than  they  are  by  torture  and  bad  usage.  Speaking 
from  my  own  experience,  I  can  say  that  at  a  single  sessions  in  the 
Budaon  district  (a  bi-monthly  jail-delivery)  I  have  known  quite 
half  a  dozen  instances  of  undoubtedly  genuine  confessions  retracted. 
When  a  man's  confession  has  been  made  and  he  is  transferred  to 
the  Magistrate's  lock-up,  the  petty  indulgences  which  the  police 
allow  to  a  confessing  prisoner  cease,  his  mind  recovers  its  balance, 
his  fellow-prisoners  (especially  in  the  lock-up  of  a  district  with 
traditions  such  as  those  of  the  district  to  which  I  have  referred) 
prove  to  him  how  foolish  he  has  been,  and  the  confession  is 
retracted  ^' 

8.  Dying   declarations  in  India  are  not  to  be  regarded  as  if  Dying  de- 
they  were   made   in  England.     'Very  often  the  murdered  man  ^  "^  ^^^' 
himself  before   his   death  implicates  every  male  member  of  his 
supposed  murderer's  family,  or  of  the  supposed  instigator  of  the 
murder,  hoping  by  this  means  to  drink  the  cup  of  revenge  to  its 

last  dregs  and  to  rid  his  own  family  of  all  future  annoyance  ^.' 

9.  In  England,  written  documents  are  seldom  executed  except  Ignorance 

by  those  who  can,  at  any  rate,  read  and  write,  and  are  capable  of  f  P"« 

•'  '  .  ^  lessness  of 

looking   after   their   own   interests.     In   India,   bonds   are   daily  executants. 

executed  by  men,  who  are  either  too  ignorant  to  understand  the 

meaning    of    a   written   document,   or   too   poverty-stricken   and 

helpless  to  contend  with  a  mah^jan  or  sahukar  on  equal  terms. 

10.  In  India  the  bulk  of  the  internal  trade  is  in  the  hands  of  Mercantile 
gum^shtas,  who  are  treated  as  the  agents  of  their  employers,  and  *g«°^- 
nearly  every  mercantile  transaction  is  effected  through  the  medium 

of  dalldls.  It  is,  therefore,  specially  important  that  the  admission 
of  an  agent  in  the  matter  of  his  agency  should  be  taken  as  the 
admission  of  his  principal  ^ 

'  6  All.  550. 

'  See  a  paper  by  Mr.  Eattigan,  Law  Magazine,  May  1885,  p.  349. 

'  See  sec.  18  infra. 
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ACT   No.  I  OF  1872, 


PASSED  BY  THE   GOVERNOR   GENERAL   OF 
INDIA   IN   COUNCIL. 

(Beceived  the  assent  of  the  Qovemor  General  on  the  15th  March,  1872.) 


The  Indian  Evidence  Act,  1872. 

As   AMBNDED   BY   ACTS   XVIII   OF    1872    AND   III    OF    1887. 

Whereas  it  is  expedient  to  consolidate,  define,  and  amend  Preamble, 
the  law  of  Evidence  j  It  is  hereby  enacted  as  follows  : — 

PART   L 

RELEVANCY   OF  FACTS.* 

CHAPTER  I. 

PRELIMINARY. 

1.  This  Act  may  be  called  '  The  Indian  Evidence   Act,  Short  title. 
1872': 
It  extends  to  the  whole  of  British  India '^j  and  appUes  to  all  Extent. 

'  In  this  title  '  relevancy'  seems  to  Outside  British  India  it  is  in  force 

mean  '  admissibility.'    In  the  heading  in  the  Haidar^b^d  Assigned  Districts ; 

to  Chapter II  of  this  Part 'relevancy'  the    civil    and    military    station    of 

means    the   having    some    probative  Bangalore :     the    parganas     in     the 

force.  Biijputiina     Agency    under     British 

'  Supra,  vol.  i.  p.  488.     It  has  been  administration     (Todgarh,     Dewair, 

expressly  declared  in  force  in  Upper  Saroth,     Chang,     and     Kotkarana) : 

Hunna  (Act  XX  of  1886,  sched.  II,  the    cantonments    of   Sikandan(bAd, 

|iart  I),  the  Santiil  Parganas    (Reg.  Dfsah,  and,  probably,    Baroda:    the 

III  of  1886),  the  Districts  of  Haz^i-  Madras  railway  {Mysore),  the  Nrfg- 

b^h,Lohiirdaga,  andM^nbhum,  Par-  pur  and  Chhattfsgarh  state  railway 

gana  Dhdlbum,  and  the  Kolhdn  in  the  {Khairagarh   and   Sandgaon):    the 

District  of  Singbh urn  and  the  N.W.  Kdjputdua-Malwa      state       railway 

Provinces  Tarai.  [Indore,      Nabka      and     Pataudi), 
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judicial  proceeding's  in  or  before  any  Court,  including  Courts 
MartiaP^  but  not  to  affidavits  ^  presented  to  any  Court  oi 
Officer,  nor  to  proceedings  before  an  arbitrator  ^ ; 

and  it  shall  come  into  force  on  the  first  day  of  September, 
1872. 

2.  On  and  from  that  day  the  following  laws  shall  be 
repealed  : — 

(i)  All  rules  of  evidence  not  contained  in  any  Statute, 
Act,  or  Regulation  in  force  in  any  part  of  British  India  ^. 

(2)  All  such  rules,  laws,  and  regulations  as  have  acquired 
the  force  of  law  ^  under  the  twenty-fifth  section  of  '  The 
Indian  Councils'*  Act,  1861,'  in  so  far  as  they  relate  to  any 
matter  herein  provided  for ;  and 

(3)  The  enactments  mentioned  in  the  schedule  hereto,  to 
the  extent  specified  in  the  third  column  of  the  said  schedule. 

But  nothing  herein  contained  shall  be  deemed  to  affect  any 
provision  of  any  Statute,  Act,  or  Regulation  in  force  in  an 
part  of  British  India  and  not  hereby  expressly  repealed  ^ 


Interpreta- 
tion-clause. 


3.  In  this  Act  the  following  words  and  expressions  are  us 


QV 


G.  I.  P.  Eailway  (Karandwar) :  the 
Bombay  states  of  Akalkot  and  Jath 
(the  jfCgir  territories),  Mysore  (pro- 
bably), the  tract  of  land  in  Bhawalpur 
required  for  the  headworks  of  the 
Bhawalpur-Lodran  canal ;  and  (under 
the  Zanzibar  order  in  council  of 
1884,  sec.  8)  Zanzibar. 

^  i.  e.  Native  Courts  Martial  under 
Act  V  of  1869.  As  to  European 
Courts  Martial,  see  44  &  45  Vic.  c. 
58,  sees.  127,  128,  163,  164,  165. 
The  Indian  Evidence  Act,  subject  to 
such  modifications  therein  as  the 
Governor  General  in  Council  may,  by 
notification  in  the  Gazette  of  India, 
direct,  shall  apply  to  all  proceedings 
before  Indian  Marine  Courts,  Act 
XIV  of  1887,  sec.  68. 

'■'  See  the  Code  of  Civil  Procedure, 
sees.  194-197,  supra,  p.  538. 

*  See  the  Code  of  Civil  Procedure, 
sees.  506-526,  supra,  pp.  660-667. 
But  letters  written  '  without  preju- 
dice,' in  the  course  of  negotiation  for 


an  amicable  adjustment  of  a  claim,  are 
excluded  on  grounds  of  public  policy, 
and  the  rule  excluding  them  is  ae 
binding  on  arbitrators  as  upon  Courts, 
4  Cal.  236. 

*  This  repeals  the  English  rules  of 
evidence  formerly  in  force,  5  Cal.  754 
(S.  C,  L.  R.  7  I.  A.  70),  for  which 
the  Act  is  assumed  to  be  an  adequate 
substitute.  The  result  is  that  no  one 
of  the  numerous  points  omitted  from 
the  Act  can  be  legally  supplied  by 
reference  to  English  law  of  evidence. 
It  would  have  been  better  to  frame 
the  clause  on  the  model  of  sees.  2 
and  4  of  the  Penal  Code,  so  that  the 
repeal  might  only  apply  to  the  points 
dealt  with  by  the  Act. 

'  in  the  Non-regulation  Provinces. 

®  See,  for  instance,  the  notes  oli 
sees.  57  and  76,  the  Code  of  Criminal 
Procedure,  sees.  161,  287,  288,  298  {a^, 
339»  342.  467,  473,  47.5>  533,  and  the 
other  enactments  mentioned  supri, 
pp.  822-827.  ' 
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in  the  following  senses^  unless  a  contrary  intention  appears 
from  the  context : — 

^ Court'  includes  all  Judges  and  Magistrates  and  all  persons,  'Conrt.' 
except  arbitrators,  legally  authorised  to  take  evidence*. 

'  Fact '  means  and  includes —  <  Fact.* 

(i)  any  thing,  state  of  things,  or  relation  of  things, 
capable  of  being  perceived  by  the  senses  ; 

(2)  any  mental  condition  of  which  any  person  is  conscious. 

Illustrations. 
(a)  That  there  are  certain  objects  arranged  in  certain  order  in 
a  certain  place,  is  a  fact. 

(6)  That  a  man  heard  or  saw  something  is  a  fact. 

(c)  That  a  man  said  certain  words  is  a  fact. 

{d)  That  a  man  holds  a  certain  opinion,  has  a  certain  intention, 
acts  in  good  faith,  or  fraudulently,  or  uses  a  particular  word  in 
a  particular  sense,  or  is  or  was  at  a  specified  time  conscious  of 
a  particular  sensation,  is  a  fact. 

(e)  That  a  man  has  a  certain  reputation  is  a  fact. 

One  fact  is  said  to  be  relevant  to  another  ^  when  the  one  is  'Relevant.' 
connected  with  the  other  in  any  of  the  ways  referred  to  in  the 
provisions  of  this  Act  relating  to  the  relevancy  of  facts  ^. 

The  expression  '  facts  in  issue '  means  and  includes —  '  Facts  in 

any  fact  from  which,  either  by  itself  or  in  connexion  with  ***"*• 
other  facts,  the  existence,  non-existence,  nature,  or  extent  of 
any  right,  liability,  or  disability,  asserted  or  denied  in  any 
suit  or  proceeding,  necessarily  follows. 

Explanation. — Whenever,  under  the  provisions  of  the  law 
for  the  time  being  in  force  relating  to  civil  procedure  *,  any 

'  For  instance,  a  sub-registrar,  as  facts  to  which  it  is  applied. 
he  is  legally  authorised  to  take  evi-  '  Sees.  5 -55,  infra.    In  h.\9  Digest, 

dence,   13   Ben.    Appendix,    40.     In  5th  edition,  p.  2,  Sir  J.  F.  Stephen 

sec.  30  '  Court '  seems  also  to  include  improves  on  this  as  follows : '  The  word 

*  jm^yj  4  Cal.  493.  "relevant"  means  that  any  two  facts 

''  The  expression  '  relevant  thereto '  to  which  it  is  applied  are  so  related  to 

occurs  in  sec.   8 :    '  relevant   to  the  each    other   that    according   to    the 

matters  in  issue  in  any  suit  or  any  conmion  course  of  events  one  either 

civil  or  criminal  proceeding,' sec.  132:  taken  by  itself  or  in  connexion  with 

'  lelevaut  to  the  matter  in  question,'  other  facts  proves  or  renders  probable 

HOC.  32,  cl.  (8) ;  'relevant  to  matters  in  the  past,  present,  or  future  existence 

(jnestion,'  sec.  I45  :  'relevant  to  the  or  non-existence  of  the  other.' 
suit  or  proceeding,'  sees.    147,  148:  The  expression  '  irrelevant  *  occurs 

'relevant  to  the   inquiry,'  sec,    153.  in  sees.  34,  29,  43,  52,  54,  and  165. 
Klsewhere  we  simply  have  the  word  *  Act  XIV  of  1882,  sees.  146-151, 

relevant*  without  any  mention  of  the  supra,  pp.  524-527. 
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Court  records  an  issue  of  fact,  the  fact  to  be  asserted  or  denied 
in  the  answer  to  such  issue  is  a  fact  in  issue  ^. 

Illustrations. 
A  is  accused  of  the  murder  of  B. 
At  his  trial  the  following  facts  may  be  in  issue  :  — 
That  A  caused  5's  death  ; 
That  A  intended  to  cause  ^'s  death ; 

That  A  had  received  grave  and  sudden  provocation  from  B ; 
That  A,  at  the  time  of  doing  the  act  which  caused  B'&  death, 
was,  by  reason  of  unsoundness  of  mind,  incapable  of  knowing 
its  nature. 

'  Docu-  ^  Document '   means   any   matter    expressed    or   described 

upon  any  substance  by  means  of  letters,  figures,  or  marks,  or 
by  more  than  one  of  those  means,  intended  to  be  used,  or 
which  may  be  used^,  for  the  purpose  of  recording  that  matter. 

Illustrations.  ; 

A  writing  is  a  document :  J 

Words  printed,  lithographed,  or  photographed  are  documents  :  | 
A  map  or  plan  is  a  document : 

An  inscription  on  a  metal  plate  or  stone  is  a  document : 

A  caricature  is  a  document.  1 

I 

'Evidence.'      'Evidence'  means  and  includes — 

(i)  all  statements  which  the  Court  permits  or  requires  to 
be  made  before  it  by  witnesses,  in  relation  to  matters  of  fact 
under  inquiry ;  i   | 

such  statements  are  called  oral  evidence  ^  : 

(2)  all  documents  produced  for  the  inspection  of  the  Court ; 

such  documents  are  called  documentary  evidence  *. 

*  The  expression  'facts  (or  'fact')  under  the  direct  cognisance  of  the 
in  issue'  occurs  in  sees. .5,  6,  7,  8,  9,  Court  and  having  a  material  bearing 
II,  17,  21,  ill.  (d),  33,  36,  43:  '  ques-  on  the  questions  in  issue.  It  does 
tions  in  issue,'  sec.  33  :  '  matter  in  not  include  the  absence  of  produciblej 
issue,'  sec.  132.  witnesses  or  evidence,  as   to  which! 

*  Compare  the  Penal  Code,  sec.  29.       see  sec.   114,  ill.  {g).     It  does  not,) 
'  See  infra,  sees.  59,  60,  91,  expl,       lastly,  include  the  material  evidence 

3,  119,  and  144,  expl.  mentioned  or  referred  to  in  the  Code; 

*  This  expression  occurs  only  in  the  of  Criminal  Procedure,  sees.  218,  i^H 
headings  to  chapters  V  and  VI.  The  and  the  Code  of  Civil  Procedure,  secj 
definition  of  '  evidence '  is  incomplete.  392.     See  supra,  pp.  142,  167,  624.    ! 

'        It  does   not  include  the  statements  As  to  '  direct  evidence,'  see  sec.  60  a 

and  admissions  of  the  parties,  their  '  primary  evidence,'  sees.  62,  64, 165  ;j 

conduct  and    demeanor    before    the  '  secondary    evidence,'   sees.   63,  651J 

Court,     and    circumstances     coming  66,                                                             I 
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A  fact  is  said  to  be  proved  when,  after  considering'  the '  Proved.' 
matters  before  it^,  the  Court  either  believes  it  to  exist,  or 
considers  its  existence  so  probable  that  a  prudent  man  ought, 
under  the  circumstances  of  the  particular  case,  to  act  upon 
the  supposition  that  it  exists^. 

A  fact  is  said  to  be  disproved  when,  after  considering  the '  Di«- 
matters  before  it  ^,  the  Court  either  believes  that  it  does  not  ^"'^ 
exist,  or  considers  its  non-existence  so  probable  that  a  prudent 
man  ought,  under  the  circumstances  of  the  particular  case, 
to  act  upon  the  supposition  that  it  does  not  exist. 

A  fact  is  said  not  to  be  proved  when  it  is  neither  proved '  Not 
nor  disproved  ^.  ^^^    ' 

4.  Whenever  it  is  provided  by  this  Act  that  the  Court  may  '  May 
presume  a  fact  *,  it  may  either  regard  such  fact  as  proved,  P^®*°™«- 
unless  and  until  it  is  disproved,  or  may  call  for  proof  of  it : 

Whenever  it  is  directed  by  this  Act  that  the  Court  shall '  Shall 
presume  a  fact^,  it  shall  regard  such  fact  as  proved,  unless  and  P'^®^"™*- 
until  it  is  disproved  : 

When  one  fact  is  declared  by  this  Act  to  be  conclusive  •  Conclu- 
proof  of  another  ^,  the  Court  shall,  on  proof  of  the  one  fact,  *^^®  proof, 
regard  the  other  as  proved,  and  shall  not  allow  evidence  to  be 
given  for  the  purpose  of  disproving  it. 


CHAPTER  II. 

OF   THE    RELEVANCY    OF    FACTS. 

5.  Evidence  may  be  given  in  any  suit  or  proceeding  of  the  Evidence 
existence  or  non-existence  of  every  fact  in  issue  "^  and  of  such  -jy^n  ^f 

'  This  includes  facts  orally  admitted  '  The  expression  •  disproved '  occurs 

in  court.     See  9  Cal.  366,  as  to  the  only  in  sees.  3  and  4 :  the  expression 

result  of  a  local  inquiry  by  a  presiding  '  not  to  be  proved,'  or  '  not  proved,* 

judicial  officer.  does  not  occur  at  all. 

'  The  following  cognate  expressions  *  See  sees.  86,  87,  88,  90,  114. 

occur  in  the  Act :  '  proving,'  sees.  68,  '  See  sees.  79,  80,  81,  8a,  83,  84, 

104-ui  :    'to   prove,'   sees.    23,    50,  85,89. 

loi  :  'must  prove,'  sec.  loi  :   'proof,'  *  See  sees.  1 1  a,  113.    See  also  seoi. 

sees.  4,  101,  102,  165  :   'produced  in  31,  41,  4a. 

proof,'  sec.  77  :  'given  in  proof,'  sec.  '  See  the  definition,  sec.  3,  supra, 

91  :  'admissible  in  proof,'  sec.  8a.  p.  851. 


I 


854  THE    EVIDENCE    ACT. 

facts  in  other  facts  as  are  hereinafter  declared  to  be  relevant,  and  oj 
S".'.""    no  others'. 

facts,  Explanation. — This  section  shall  not  enable  any  person  tt^ 

give  evidence  of  a  fact  which  he  is  disentitled  to  prove  by  any 
provision  of  the  law  for  the  time  being  in  force  relating  to 
civil  procedure.  j 

Illustrations. 
(a)  A  is  tried  for  the  murder  of  £  by  beating  him  with  a  club 
with  the  intention  of  causing  his  death. 

At  A 's  trial  the  following  facts  are  in  issue — 
A's  beating  B  with  the  club  ; 

A's  causing  B'b  death  by  such  beating  ;  I 

A^s  intention  to  cause  B's  death.  ' 

(6)  A  suitor  does  not  bring  with  him,  and  have  in  readiness  for 
production  at  the  first  hearing  of  the  case,  a  bond  on  which  he 
relies.  This  section  does  not  enable  him  to  produce  the  bond 
or  prove  its  contents  at  a  subsequent  stage  of  the  proceedings, 
otherwise  than  in  accordance  with  the  conditions  prescribed  by  the 
Code  of  Civil  Procedure  *. 

Relevancy  6.  Facts  which,  though  not  in  issue,  are  so  connected  with 
forming  ^  ^^^t  in  issue  as  to  form  part  of  the  same  transaction  ^,  are 
part  of  relevant  *,  whether  they  occurred  at  the  same  time  and  place 
action.       or  at  different  times  and  places. 

Illustrations. 
(a)  A  is  accused  of  the  murder  of  B  by  beating  him.    Whatever 
was  said  or  done  hj  A  or  B  or  the  by-standers  at  the  beating,  or 
so  shortly  before  or  after  it  as  to  form  part  of  the  transaction,  is 
a  relevant  fact  **. 

(6)  A  is  accused  of  waging  war  against  the  Queen  by  taking  part 
in  an  armed  insurrection  in  which  property  is  destroyed,  troops  are 
attacked,  and  gaols  are  broken  open.   The  occurrence  of  these  facts 

*  'and  of  no  others.'  This  im-  Act.  In  his  Digest  of  the  Late  of 
pliedly  imposes  a  duty  on  the  Court  Evidence,  p.  4,  Sir  J.  F.  Stephen  de- 
to  exclude  evidence  of  irrelevant  fines  it  as  '  a  group  of  facts  so  con- 
facts,  irrespective  of  objections  by  nected  together  as  to  be  refeixed  to 
the  parties.  Compare  sees.  60, 64,  and  by  a  single  legal  name,  as  a  crime, 
the  last  clause  of  the  second  proviso  a  contract,  a  wrong,  or  any  other 
to  sec.  165.  In  criminal  proceedings  nubject  of  inquiry  which  may  he  in 
this  duty  is  expressly  imposed  by  the  issue ' — a  curious  definition. 
Criminal  Procedure  Code,  sec.  298.  *  i.  e.  have  a  certain  amount  of 
In  civil  proceedings  see  the  Code  of  probative  force. 

Civil  Procedure,  sec.  140,  para.  2.  *  for  every  part  of  a  transaction  ^ 

'  Sees.  59-63,  138,  139.  connected  with  every  other  part  afc     ' 

^  This   word,  which    re-occurs   in  cause,  or  efi'ect,  or  as  effects  of  on? 

sees.  13,  cl.  (a),  and  32,  cl.  7  ('trans-  cause,  Whitworth,  p.  13. 
acted,'  sec.  9),  is  not  defined  in  the 
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is  relevant,  as  forming  part  of  the  general  transaction,  though  A 
may  not  have  been  present  at  all  of  them  \ 

(c)  A  sues  B  for  a  libel  contained  in  a  letter  forming  part  of  a 
correspondence.  Letters  between  the  parties  relating  to  the 
subject  out  of  which  the  libel  arose,  and  forming  part  of  the  corre- 
spondence in  which  it  is  contained,  are  relevant  facts,  though  they 
do  not  contain  the  libel  itself  ^ 

(il)  The  question  is,  whether  certain  goods  ordered  by  B  were 
delivered  to  A.  The  goods  were  delivered  to  several  intermediate 
persons  successively.     Each  delivery  is  a  relevant  fact '. 

7.  Facts  which  are  the  occasion^  cause,  or  effect,  immediate  Facts 
or  otherwise,  of  relevant  facts,  or  facts   in  issue,  or  which  ^^'<^ »™ 

'  ^  '  ^  '  occasion, 

constitute  the  state  of  things  under  which  they  happened,  cause,  or 
or  which  afforded  an  opportunity  for  their  occurrence  or  trans-  f^^^j^ 
action,  are  relevant.  issue. 

Illtistrations. 

(a)  The  question  is,  whether  A  robbed  B. 

The  facts  that,  shortly  before  the  robbery,  B  went  to  a  fair  with 
money  in  his  possession,  and  that  he  showed  it,  or  mentioned 
the  fact  that  he  had  it,  to  third  persons,  are  relevant  ■*. 

(b)  The  question  is,  whether  A  murdered  B. 

Marks  on  the  ground,  produced  by  a  struggle  at  or  near  the 
place  where  the  murder  was  committed,  are  relevant  facts ". 

(c)  The  question  is,  whether  A  poisoned  B. 

The  state  of  B's  health  before  the  symptoms  ascribed  to  poison, 
and  habits  of  B,  known  to  A,  which  afforded  an  opportunity  for  the 
administration  of  poison,  are  revelant  facts ". 

'  That  war  was  waged  is  one  of  the  issue,  Whitworth,  p.  14. 

facts  in  issue.     These  occurrences  are  '  Marks  on  the  ground,  produced 

part  of  that  fact.  by  a  struggle  at  or  near  the  place 

'  Parts  of  the  correspondence  which  where  the   murder  was   committed, 

do    not  contain    the    libel    may  be  are  relevant  facts  as  eS'ects  of  parts  of 

causes  or  effects  of  the  publication,  or  the  fact  in  issue, 

etfects  of  ^'s  good  faith  or  malice,  or  •  That  B  was  ill  before  the  symp- 

effects  of  the  words  having  been  used  toms  ascribed  to  poison  is  relevant  a« 

in  a  particular  sense,  or  effects  of  a  denying  the  connexion  of  cause  and 

relationship     between     the     parties  effect  between  the  fact  in  issue  (the 

showing  that  the  occasion  was  or  was  poisoning)  and  the  relevant  fact  (the 

not  privileged,  Whitworth,  p.  14.  death).     Tliat  B  was  well  is  relevant 

'  Each  delivery  is  a  relevant  fact  as  asserting  this  connexion.     Habita 

as  being  part  of  the  fact  in  issue :  of  B  known  to  A  which  afforded  an 

Did  the  goods  pass  from  B  to  A?  opportunity  for  administering  poison 

*  The  fact  that  shortly  before  the  are,  if  it  is  alleged  that  the  opiwr- 

robbery  B  had  money  in  his  possession  tunity  was  availed  of,  relevant  ao  part 

is  relevant  as  a  fact  implied  by  the  of  the  fact  in  issue.    If  the  opportunity 

fact    in    issue.     That    B    let    other  was  not  availed  of,  the  liabiU  are  not 

persons  know  that  he  had  the  money  relevant,  Wlntworth,  p.  14. 
is  relevant  as  a  cauBe  of  tlie  fact  in 
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Motive,  8.  Any  fact  is  relevant  which  shows   and   constitutes   a 

prepara-      motive  or  preparation  for  any  fact  in  issue  or  relevant  fact, 
tion,  and  r     r  j 

previous  or  The  conduct^  of  any  party ^,  or  of  any  ag-ent  to  any  party, 
condiwtr'^  to  any  suit  or  proceeding,  in  reference  to  such  suit  or  proceed- 
ing, or  in  reference  to  any  fact  in  issue  therein  or  relevant 
thereto,  and  the  conduct  ^  of  any  person  an  offence  against 
whom  is  the  subject  of  any  proceeding",  is  relevant,  if  such  con- 
duct influences  or  is  influenced  ^  by  any  fact  in  issue  or  relevant 
fact,  and  whether  it  was  previous  or  subsequent  thereto. 

Explanation  I. — The  word  '  conduct '  in  this  section  does 
not  include  statements*,  unless  those  statements  accompany 
and  explain  acts  other  than  statements  ^ ;  but  this  explanation 
is  not  to  affect  the  relevancy  of  statements  under  any  other 
section  of  this  Act. 

Explanation  II. — ^When  the  conduct  of  any  person  is  re- 
levant, any  statement  made  to  him  or  in  his  presence  and'' 
hearing,  which  affects  such  conduct,  is  relevant ''. 


*  whether  contemporaneous  or  not. 

*  This  includes  not  only  the  plain- 
tifif  and  defendant  in  a  civil  suit,  but 
parties  in  a  criminal  prosecution,  as, 
for  instance,  a  prisoner  charged  with 
murder,  7  All.  399. 

^  i.  e.  directly  and  immediately 
influenced.  Acts  resulting  from  some 
intermediate  cause,  such  as  questions 
or  suggestions  by  other  persons,  are 
not  '  conduct '  made  relevant  by  this 
section,  7  All.  385. 

*  As  to  statements,  see  infra,  sees. 

33-39- 

*  Those  statements  are  admissible, 
and  those  only,  '  which  are  the 
essential  complement  of  acts  done  or 
refused  to  be  done,  so  that  the  act 
itself,  or  the  omission  to  act,  acquires 
a  special  significance  as  a  ground  for 
inference  with  respect  to  the  issues  in 
the  case  under  trial,  3  Bom.  17,  per 
West  J.  Explanation  i  points  to  a 
case  in  which  a  person  whose  conduct 
is  in  dispute,  mixes  up  together  actions 
and  statements  ;  and  in  such  a  case 
those  actions  and  statements  may  be 
proved  as  a  whole.  For  instance,  a 
wounded  person  is  seen  running  down 


a  street  and  calling  out  his  assailant's 
name  and  the  circumstances  under 
which  the  injuries  were  inflicted. 
Here  what  he  says  and  what  he  does 
may  be  taken  together  and  proved  as 
a  whole.  But  the  case  would  be  very 
different  if  some  passer-by  stopped 
him  and  suggested  some  name  or 
asked  some  question  regarding  the 
transaction.  If  a  person  were  found 
making  such  statements  without  any 
question  first  being  asked,  then  they 
might  be  regarded  as  part  of  his  con- 
duct. But  when  the  statement  is 
made  merely  in  response  to  some 
question  or  suggestion,  it  shows  a 
state  of  things  introduced,  not  by  the 
fact  in  issue,  but  by  the  interposition 
of  something  else,  7  All.  396,  where 
it  was  accordingly  held  that,  in  a  trial 
for  murder,  signs  made  by  the  deceased 
in  reply  to  questions  as  to  the  circum- 
stances under  which  she  had  been 
injured,  could  not  be  admitted  under 
this  section  as  '  conduct.' 

*  '  and,'  not '  or.'  In  England  see 
Neile  v.  Jakle,  2  C.  &  K.  709. 

^  R.  V.  Edmunds,  6  C.  &  P.  164. 
English  lawyers  say  declarations  which 
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Illustrations. 

(a)  A  is  tried  for  the  murder  of  B. 

The  facts  that  A  murdered  C,  that  B  knew  that  A  had  murdered 
C,  and  that  B  had  tried  to  extort  money  from  A  by  threatening  to 
make  his  knowledge  public,  are  relevant  ^. 

{b)  A  sues  B  upon  a  bond  for  the  payment  of  money.  B  denies 
the  making  of  the  bond. 

The  fact  that,  at  the  time  when  the  bond  was  alleged  to  be  made, 
B  required  money  for  a  particular  purpose,  is  relevant  ^ 

(c)  A  is  tried  for  the  murder  of  B  by  poison. 

The  fact  that,  before  the  death  of  B,  A  procured  poison  similar 
to  that  which  was  administered  to  B,  is  relevant '. 

{d)  The  question  is,  whether  a  certain  document  is  the  will  of  A. 

The  facts  that,  not  long  before  the  date  of  the  alleged  will,  A 
made  inquiry  into  matters  to  which  the  provisions  of  the  alleged 
will  relate ;  that  he  consulted  vakils  in  reference  to  making  the 
will,  and  that  he  caused  drafts  of  other  wills  to  be  prepared,  of 
which  he  did  not  approve,  are  relevant  *. 

(e)  A  is  accused  of  a  crime. 

The  facts  that,  either  before,  or  at  the  time  of,  or  after  the 
alleged  crime,  A  provided  evidence  which  would  tend  to  give  to  the 
facts  of  the  case  an  appearance  favourable  to  himself,  or  that  he 
destroyed  or  concealed  evidence,  or  prevented  the  presence  or  pro- 
cured the  absence  of  persons  who  might  have  been  witnesses, 
or  subonied  persons  to  give  false  evidence  respecting  it,  are  re- 
levant **. 

(/)  The  question  is,  whether  A  robbed  B. 

The  facts  that,  after  B  was  robbed,  C  eaid  in  .4*8  presence,  'the 
police  are  coming  to  look  for  the  man  who  robbed  B,'  and  that  im- 
mediately afterwards  A  ran  away,  are  relevant  °. 

{g)  The  question  is,  whether  A  owes  B  rupees  10,000. 

The  facts  that  A  asked  C  to  lend  him  money,  and  tliat  D  said  to 
C  in  il's  presence  and  heai-ing,  *I  advise  you  not  to  trust  ^,  for  he 
owes  B  10,000  rupees,'  and  that  A  went  away  without  making  any 
answer,  are  relevant  facts ''. 

are  part  of  the  res  gettae  may  be  in  issue,  and  the  former  as  a  cause  of 

proved.  the  latter.     (See  infra,  ill..;.) 

'  as  causes  of  the  fact  in  issue.  ''  for   A'»    going     away     without 

'  as  a  cause  of  the  fact  in  issue.  making  any  answer  is  an  effect  of  the 

'  as  an  effect  of  a  cause  of  the  fact  fact  in  issue,  and  the  other  two  fact* 

in  issue.  are  causes  of  that  effect.    So  where  the 

*  as  effects  of  the  cause  of  the  fact  question  was  whether  A  had  volun- 
in  issue.  tarily  caused  hurt  to  li,  the  facts  that 

•■'  for  they  are  all  effects  of  the  ira-  li  had  in  A'?  presence  and  hearing 

mediate  cause  (namely,  ^'s  resolution  stated  to    C,  immediately  after  the 

to  commit  the  offence)  of  the  fact  in  offence,  that  A  had  comnntted  it  and 

issue,  Whitworth  p.  15.  that  A  did  not  deny  the  commission, 

•  the  latter  as  an  effect  of  the  fact  are  relevant,  10  Cal.  30a. 
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Facts 
necessary 
to  explain 
or  intro- 
duce rele- 
vant 


(h)  The  question  is,  whether  A  committed  a  crime. 

The  fact  that  A  absconded  after  receiving  a  letter  warning  him 
that  inquiry  was  being  made  for  the  criminal,  and  the  contents  of 
the  letter,  are  relevant  ^. 

(i)  A  is  accused  of  a  crime. 

The  facts  that,  after  the  commission  of  the  alleged  crime, 
he  absconded,  or  was  in  possession  of  property  or  the  proceeds 
of  property  acquired  by  the  crime,  or  attempted  to  conceal 
things  which  were  or  might  have  been  used  in  committing  it,  are. 
relevant  ^.  I 

(j)  The  question  is,  whether  A  was  ravished.  j 

The  facts  that,  shortly  after  the  alleged  rape,  she  made  a  com-j 
plaint  -relating  to  the  crime,  the  circumstances  under  which,  and 
the  terms  in  which,  the  complaint  was  made,  are  relevant  *. 

The  fact  that,  without  making  a  complaint,  she  said  that  she  had 
been  ravished  is  not  relevant  as  conduct  under  this  section,  though 
it  may  be  relevant  *  , 

as  a  dying  <leclaration  under  section  32,  clause  ( i), 

or  as  corroborative  evidence  under  section  157.  ,- 

(k)  The  question  is,  whether  A  was  robbed. 

The  fact  that  soon  after  the  alleged  robbery,  he  made  a  complaint 
relating  to  the  offence,  the  circumstances  under  which,  and  the 
terms  in  which,  the  complaint  was  made,  are  relevant". 

The  fact  that  he  said  he  had  been  robbed,  without  making  any 
complaint,  is  not  relevant  as  conduct  under  this  section,  though  it 
may  be  relevant* 

as  a  dying  declaration  under  section  32,  clause  (i),  or  as  cor- 
roborative evidence  under  section  157  ^.  j  , 

9.  Facts  necessary  ^  to  explain  or  introduce  a  fact  in  issue 
or  relevant  fact,  or  which  support  or  rebut  an  inference 
suggested  by  a  fact  in  issue  or  relevant  fact,  or  which 
f^te  establish  the  identity  of  any  thing  or  person  whose  identity 
is  relevant,  or  fix  the  time  or  place  at  which  any  fact  in 
issue  or  relevant  fact  happened,  or  which  show  the  relation 
of  parties  by  whom  any  such  fact  was  transacted,  are  relevan ; 
in  so  far  as  they  are  necessary  for  that  purpose. 


*  The  absconding  is  relevant  as  an 
effect  of  the  fact  in  issue  :  the  contents 
of  the  letter  as  a  cause  of  that  effect. 

'  as  effects  of  a  fact  in  issue. 

*  as  effects  of  the  fact  in  issue. 

*  i.e.  admissible.  The  Act  contains 
no  definition  of  '  admissible,'  and  'ad- 
missibility,' though  'admissible'  oc- 
curs in  sec.  163,  '  admissible  in  proof 
Bee.  82,  and  '  admissibility/  sec.  162. 


*  as  effects  of  the  fact  in  issue.  S^ 
10  Ben.  Appx.  2. 

*  i.e.  admissible. 
^  See  as  to  illustrations  (/)  and  {I ) 

Taylor  §  581.  lUustr.  {J)  admiffi 
the  terms  of  the  complaint,  and  thi.s 
lets  in  the  name  of  the  man. 

*  The   Act  gives    no  test   of  tU' 
necessity.    But  see  infra,  sec.  136 
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Illustrations. 

(a)  The  question  is,  whether  a  given  document  is  the  will  of  A . 
The  state  of  A  'a  property  and  of  his  family  at  the  date  of  the 

alleged  will  may  be  relevant  facts  \ 

(b)  A  sues  B  for  a  libel  imputing  disgraceful  conduct  to  A  ;  B 
affirms  that  the  matter  alleged  to  be  libellous  is  true. 

The  position  and  relations  of  the  parties  at  the  time  when  the 
libel  was  published  may  be  relevant  facts  as  introductory  to  the 
facts  in  issue  ^. 

The  particulars  of  a  dispute  between  A  and  B  about  a  matter 
unconnected  with  the  alleged  libel  are  irrelevant ',  though  the  fact 
that  there  was  a  dispute  may  be  relevant  if  it  affected  the  re- 
lations* between  A  and  B. 

(c)  A  is  accused  of  a  crime. 

The  fact  that,  soon  after  the  commission  of  the  crime,  A  ab- 
sconded from  his  house,  is  relevant,  under  section  8,  as  conduct 
subsequent  to  and  affected  by  facts  in  issue  *. 

The  fact  that,  at  the  time  when  he  left  home,  he  had  sudden  and 
urgent  business  at  the  place  to  which  he  went,  is  relevant,  as 
tending  to  explain  the  fact  that  he  left  home  suddenly  ^ 

The  details  of  the  business  on  which  he  left  are  not  relevant, 
except  in  so  far  as  they  are  necessary  to  show  that  the  business 
was  sudden  and  urgent^. 

(d)  A  sues  B  for  inducing  C  to  break  a  contract  of  service  made 
by  him  with  A.  C,  on  leaving  ^'s  service,  says  to  A — '  I  am 
leaving  you  because  B  has  made  me  a  better  offer.'  This  statement 
is  a  relevant  fact  as  explanatory  of  G'a  conduct,  which  is  relevant 
as  a  fact  in  issue  ®. 

(e)  A,  accused  of  theft,  is  seen  to  give  the  stolen  property  to  B, 
who  is  seen  to  give  it  to  A 's  wife.  B  says,  as  he  delivers  it — '  A 
pays  you  are  to  hide  this.'  B's  statement  is  relevant  as  explanatory 
of  a  fact  which  is  part  of  the  transaction  ®. 

'  Rather :   '  So  much  of  the  state  *  Rather  :  any  part  of  the  position 

of   A'b    property   or   of    his    family  and  relations. 

asshows  probable  cause  for  his  making  °  It  is  relevant  as  an  effect  of  the 

the  alleged  will,  or  as  shows  the  ab-  fact  in  issue. 

sence  of  such  cause,  isrelevant'  (Whit-  *  It  is  relevant  as  denying  the  con- 
worth,  pp.  7,  17).  nection  of  cause  and  effect  between 

'  Rather  :  So  much  of  the  position  the  fact  in  issue  and  the  alleged  rele- 

and  relations  of  the  parties  at   the  vant  fact. 

time  when    the   libel  was  published  '  Further  than  that,  they  do  not 

as  shows  cause  for  5's  publishing  a  make  the  fact  in  issue  more  or  leM 

true  libel  or  a  false  one,  or  the-absence  likely  to  have  happened, 

of  such  causes,  and  so  much  as  bears  *  The   statement    is     relevant    at 

upon  the  matter  asserted  in  the  libel  affirming  the  connexion  of  cause  and 

as  cauSe  of  its  truth  or  otherwise,  are  effect  between  the  fact  in  issue  (/?'• 

relevant.  persuasion)   and    the    relevant    fact 

'  because  they  do  not   make   any  (C's  leaving  ^'s  service), 

fact  in  issue  more  or  less  likely  to  *  I*  's  relevant  as  an  effect  of  a 

have  happened.  fact  in  issue. 
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(/)  A  is  tried  for  a  riot  and  is  proved  to  have  marched  at  the 
head  of  a  mob.  The  cries  of  the  mob  are  relevant  as  explanatory 
of  the  nature  of  the  transaction  ^ 

Things  10.  Where  there  is  reasonable  ground  to  believe  that  two 

d*n  *bv      ^^  more  persons  have  conspired  together  to  commit  an  offence 
conspirator  or  an  actionable  wrong,  any  thing  said,  done,  or  written  ^  by 

in  refer-  pi  •  p  ±      aa     • 

ence  to  ^^7  ^^^  ®*  ^^^"  persons  m  reterence  to  their  common  m- 
conimon  tcntion,  after  the  time  when  such  intention  was  first  enter- 
tained by  any  one  of  them,  is  a  relevant  fact  as  against  each 
of  the  persons  believed  to  be  so  conspiring,  as  well  for  the 
purpose  of  proving  the  existence  of  the  conspii-acy  as  for  the 
purpose  of  showing  that  any  such  person  was  a  party  to  it  ^. 

Illustration. 

Eeasonable  ground  exists  for  believing  that  A  has  joined  in  a 
conspiracy  to  wage  war  against  the  Queen. 

The  facts  that  B  procured  arms  in  Europe  for  the  purpose  of 
the  conspiracy,  C  collected  money  in  Calcutta  for  a  like  object,  D 
persuaded  persons  to  join  the  conspiracy  in  Bombay,  E  published 
writings  advocating  the  object  in  view  at  Agra,  and  F  transmitted 
from  Delhi  to  G'  at  Cabul  the  money  which  C  had  collected  at 
Calcutta,  and  the  contents  of  a  letter  written  by  II  giving  an 
account  of  the  conspiracy,  are  each  relevant,  both  to  prove  the 
existence  of  the  conspiracy,  and  to  prove  A's  complicity  in  it, 
although  he  may  have  been  ignorant  of  all  of  them,  and  although 
the  persons  by  whom  they  were  done  were  strangers  to  him,  and 
although  they  may  have  taken  place  before  he  joined  the  conspiracy 
or  after  he  had  left  it  *. 

11.  Facts  not  otherwise  relevant  are  relevant — 
(i)  if  they  are  inconsistent  with  any  fact  in  issue  or  re- 
levant fact ; 

(2)  if  by  themselves  or  in  connexion  with  other  facts  they 
make  the  existence  or  non-existence  of  any  fact  in  issue  or 
relevant  fact  highly  probable  or  improbable  ^. 

A^B  complicity,  as  to  make  it  more  or 
less  likely,  are  relevant  for  that  pur-    ' 
pose   also.     Cf.   in  England,   R.    v 
Hardy,  24  Howell's  S.  T.  451-3- 

'  An  adjudication  or  opinion  ex 
pressed  in  a  judgment,  is  not,  properly 
speaking,  '  a  fact,'  and  certainly  not 
a  fact  within  the  meaning  of  sec.  11, 
6  Cal.  171,  188,  per  Garth  C.J. 
This  section  must  be  read  with,  and 
its  over-extensive  terms  must  be 
limited  by,  sec.  54  and  the  iUustra- 


When 
facts  not 
relevant 
become 
relevant. 


'  That  the  riot  occurred  is  a  fact 
in  issue,  and  the  cries  of  the  mob  are 
relevant  as  parts  or  as  eflFects  of  the 
fact :  see  Lord  George  Gordon's  case, 
31  Howell's  S.  T.  5T4,  529. 

*  This  admits  a  letter  not  written 
in  furtherance  of  the  conspiracy. 
Secus  in  England. 

'  R.  V.  A  miruddin,  7  Ben.  63 : 
B.  V.  Amir  Khan,  9  Ben.  36. 

*  And  any  of  these  facts  that  are  so 
connected  with  the  other  fact  in  issue. 
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Illustrations. 

(a)  The  question  is,  whether  A  cominitted  a  crime  at  Calcutta  on 
a  certain  day. 

The  fact  that,  on  that  day,  A  was  at  Lahore  is  relevant '. 

The  fact  that,  near  the  time  when  the  crime  was  committed,  A 
was  at  a  distance  from  the  place  where  it  was  committed,  which 
would  render  it  highly  improbable,  though  not  impossible,  that  he 
committed  it,  is  relevant ''. 

(h)  The  question  is,  whether  A  committed  a  crime. 

The  circumstances  are  such  that  the  crime  must  have  been  com- 
mitted either  by  ^,  ^,  C,  or  D.  Every  fact  which  shows  that  the 
crime  could  have  been  committed  by  no  one  else,  and  that  it  was 
not  committed  by  either  B,  C,  or  D,  is  relevant '. 

12.  In  suits  in  which  damages  are  claimed_,  any  fact*  which  Relevant 
will  enable  the  Court  to  determine  the  amount  of  damages  gyj^g  f^^ 


which  ought  to  be  awarded  is  relevant ''. 

13.  Where  the  question  is  as  to  the  existence  of  any  right  ^  Facts  rele- 
or  custom  '',  the  following  facts  are  relevant —  right  or 

(a)  Any  transaction  ^   by  which  the   riffht   or   custom    in  p"8tom  is 
\   '  J  •>  o  m question. 


tions  to  sec.  14  :  see  11  Bom.  H.C.  90, 
per  West  J.,  whose  judgment  is  re- 
printed in  the  Law  Journal  for  May 
27,  1876,  pp.  324-326. 

'  as  denying  a  part  of  the  fact  in 
issue. 

'  as  making  a  part  of  the  fact  in 
issue  unlikely. 

'  That  the  crime  was  committed  is 
adduced  as  an  effect  of  the  fact  in 
issue  that  A  committed  it.  To  show 
that  some  other  person  committed  it 
is  relevant  as  denying  the  connexion 
of  cause  and  effect  between  the  fact 
in  issue  and  relevant  fact ;  and  to 
show  that  no  other  person  committed 
it,  is  relevant  as  aflBrming  that  con- 
nexion, Whitworth,  p.  18. 

*  see  as  to  character,  sec.  55. 

*  for  the  amount  is  a  fact  in  issue, 
and  any  fact  which  will  enable  the 
t'ourt  to  determine  it  is  connected 
with  the  fact  in  issue  as  a  cause  or  an 
effect  or  having  a  common  cause. 

*  This  probably  means  only  a  public 
or  private  incorporeal  right,  such  as 
a  right  of  fishery,  6  Cal.  186,  23  Suth. 
Civ.  R.  311,  though  it  has  been  held 
to  include  the  proceedings  in  suits  ',0 


establish  a  right  to  certain  lands,  22 
Suth.  Civ.  R.  365.  And  the  Bombay 
High  Coiurt  has  ruled  that  judgments 
and  deci-ees  recognising  rights  between 
parties  to  a  suit  or  between  persons 
whom  they  represent,  even  if  the  par- 
ties to  the  former  suit  be  strangers, 
are  admissible  under  this  section,  3 
Bom.  3,  following  the  decision  of 
Couch  C.J.  in  22  Suth.  W.  R.  365. 
But,  according  to  Garth  C.J.,  6  Cal. 
1 86,  the  decision  of  a  Court  is  not  a 
'  transaction,'  and  in  the  Bombay  case, 
the  former  decisions  were  admissible 
under  sec.  40.  See  as  to  'right'  and 
'transaction,'  10  Bom.  442. 

^  As  to  evidence  of  mercantile  usage 
see  7  Moo.  I.  A.  263,  282.  As  to 
family  usage  {kulachar),  6  Ben. 
238,  242  :  12  Ben.  396,  where  the 
P.  C.  said  that  it  must  be  ancient  and 
certain.  See  also  I  Ben.  Short  Notes, 
ix  :  20  Suth,  Civ.  R.  157:  13  Ben. 
165  :  Suth.  1864,  p.  20  :  3  Mad.  H.  C. 
77.  As  to  discontinuance  of  such 
usage,  see  I3  Moo.  I.  A.  81  and  I 
Cal.  195. 

*  Accordingly,  when  a  set  of  plain  • 
tiffs  oome  into  Court  claiming  a  right 
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question  was  created,  claimed,  modified,  recognised,  asserted, 
or  denied,  or  which  was  inconsistent  with  its  existence : 

(d)  Particular  instances  in  which  the  right  or  custom  wak 
claimed,  recognised,  or  exercised,  or  in  which  its  exercise  wa; 
disputed,  asserted,  or  departed  from. 

lUustralion. 
The  question  is,  whether  A  has  a  right  to  a  fishery.     A  deed 

conferring  the  fishery  on  A's  ancestors,  a  mortgage  of  the  fishery  by  : 

^'s  father,  a  subsequent  grant  of  the  fishery  by  ^'s  father  irrecoa-  i 

cileable  with  the  mortgage,  particular  instances  in  which  ^'s  fathei'  i 

exercised  the  right,  or  in  which  the  exercise  of  the  right  was  '^ 

stopped  by  4's  neighbours,  are  relevant  facts  ^.  «{ 

14.  Facts  showing  the  existence  of  any  state  of  mind — 

such  as  intention,  knowledge,  good  faith,  negligence,  rashness, 

of  state  of  ill-will  or  good-will  towards  any  particular  person,  or  showing 

body  or      the   existence  of  any  state  of  body  or  bodily  feeling — are 

bodily        relevant,  when  the  existence  of  any  such  state  of  mind  or  body 

or  bodily  feeling  is  in  issue  or  relevant  -. 


Facta 

Bhowing 

existence 


by  custom  as  against  a  defendant,  a 
declaration  by  them  among  themselves 
(bat  behind  the  back  of  the  defen- 
dant) that  they  have  the  right,  and  a 
covenant  contrary  to  it,  are  admis- 
sible as  evidence  on  .their  behalf,  lo 
Ben.  265,  per  Macpherson  J.  See 
also  20  Suth.  Civ.  R.  345 :  23  ibid. 
162  :  34  ibid.  265,  284,  431. 

'  The  deed  is  relevant  as  a  cause  of 
this  fact  in  issue.  The  mortgage  is 
relevant  as  an  eflFect  of  the  father's 
right,  which  is  relevant  as  a  cause  of 
^'s  right.  The  subsequent  grant  is 
relevant  as  denying  a  fact  implied  by 
that  relevant  fact,  ^he  particular 
instances  are  relevant  facts  as  effects 
of  the  father's  right.  The  instances 
in  which  the  exercise  of  the  right  was 
stopt  are  relevant  as  contradicting 
those  relevant  facts. 

'  This  applies  to  the  class  of  cases 
discussed  in  Taylor  on  Evidence,  8th 
pd.  §§  342-346,  that  is  to  say,  cases 
when  a  particular  act  is  more  or  less 
criminal  or  culpable,  according  to  the 
state  of  mind  or  feeling  of  the  person 
who  does  it.  For  instance,  in  actions 
of  slander,  or  false  imprisonment  or 


malicious  prosecution,  where  malice 
is  one  of  the  main  ingiedients  in  tha 
wrong  which  is  charged,  evidence  is 
admissible  to  show  that  the  defendant 
was  actuated  by  spite  or  enmity 
against  the  plaintiff :  or  again,  on  a 
charge  of  uttering  counterfeit  coiii, 
evidence  is  admissible  to  show  that 
the  prisoners  knew  the  coin  to  be 
counterfeit,  because  he  had  other 
similar  coin  in  his  ]x>8session,  or  had 
passed  such  coin  before  or  after  the 
particular  occasion  which  formed  the 
subject  of  the  charge.  But  the  sec- 
tion does  not  extend  to  cases  whei'e 
the  question  of  guilt  or  innocence 
depends  upon  actual  facts,  and  ni>t 
upon  the  state  of  a  man's  mind  or 
feeling.  We  have  no  right  to  pro^  e 
that  a  man  committed  theft  or  any 
other  crime  by  showing  that  he  com- 
mitted similar  crimes  on  other  ocC^i- 
sions,  6  Cal.  660,  per  Garth  C.J. 

The  words  'or  habit'  should  »]>- 
parently  be  inserted  after  'state'  )f 
mind.'  In  illustration  (a)  the  fli^'t 
that  A  was,  at  the  same  time,  in  pos- 
session of  many  other  stolen  articles 
is  relevant  as  proving  a  habit  whjih 
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Expla7iation. — A  fact  relevant  as  showing  the  existence  of  a 
relevant  state  of  mind  must  show  that  it  exists,  not  generally, 
but  in  reference  to  the  particular  matter  in  question. 

Illustrations. 

(a)  A  is  accused  of  receiving  stolen  goods  knowing  them  to 
be  stolen.  It  is  proved  that  he  was  in  possession  of  a  particular 
Btolen  article. 

The  fact  that,  at  the  same  time,  he  was  in  possession  of  many 
other  stolen  articles  is  relevant,  as  tending  to  show  that  he  knew 
each  and  all  of  the  articles  of  which  he  was  in  possession  to  be 
stolen  ^ 

ih)  A  is  accused  of  fraudulently  delivering  to  another  person  a 
piece  of  counterfeit  coin  which,  at  the  time  when  he  delivered  it,  he 
knew  to  be  counterfeit. 

The  fact  that,  at  the  time  of  its  delivery,  A  was  possessed  of 
a  number  of  other  pieces  of  counterfeit  coin,  is  relevant  ^. 

(c)  A  sues  B  for  damage  done  by  a  dog  of  B'e,,  which  B  knew  to 
be  ferocious. 

The  facts  that  the  dog  had  previously  bitten  X,  Y,  and  Z,  and 
that  they  had  made  complaints  to  B,  are  relevant  ^ 

(d)  The  question  is,  whether  A,  the  acceptor  of  a  bill  of  ex- 
change, knew  that  the  name  of  the  payee  was  fictitious. 

The  fact  that  A  had  accepted  other  bills  drawn  in  tlie  same 
manner  before  they  could  have  been  transmitted  to  him  by  the 
payee  if  the  payee  had  been  a  real  person,  is  relevant,  as  showing 
that  A  knew  that  the  payee  was  a  fictitious  person  *. 

(e)  A  is  accused  of  defaming  B  by  publishing  an  imputation 
intended  to  harm  the  reputation  of  B. 

The  fact  of  previous  publications  by  A  respecting  B,  showing  ill- 

inakes  the  receiving  with  guilty  know-  infra,  and  Reg.  v.  Foster,  24  L.  J.  M. 

ledge  more  likely  than  it  would  be  C.  134. 

without  proof  of  the  habit.     (Whit-  '  as  the  causes  of  a  fact  in  issue, 

worth,  p.  8.)  i.e.  JB's  knowledge  that  the  dog  was 

'  The  fact  that,  at  the  same  time,  A  ferocious.     See  Thomas  v.  Morgan^ 

was  in  possession  of  many  stolen  arti-  2  C.  M.  &  R.  496. 

clesisrelevantasanetfectof  ahabitof  *  .4*8  knowledge   on  the  previous 

receiving  stolen  goods,  which  habit  occasions  is  a  cause  of  his  knowledge 

is  relevant  as  a  cause  of  his  receiving  on   the   occasion   in    question  :    that 

the  particular  article  with  a  know-  there  was  not  time  for  the  previous 

ledge  that  it  was  stolen,  Whitworth,  bills  to  be  transmitted  to  him  by  the 

p.  19.     Hut  see  II  Bom.  H.  C,  90.  payee  if  the  payee  had  been  a  real 

'  The  fitct  that,  at  the  time  of  its  person  is  a  cause  of  A\  knowledge 

delivery,  A  was  possessed  of  a  number  on  previous  occasions ;  and  the  fact 

of  other  pieces  of  counterfeit  coin  is  that  A  accepted  the  bills  is  an  aflBr- 

relevant  as  effects  of  a  habit,  which  mation  of  the  connexion  of  cause  and 

habit  is  relevant  as  a  cause  of  his  effect   between  the   fact    concerning 

tklivering  the  particular  piece  with  a  time  and  the  fact  of  A^%  knowledge, 

knowledge   that  it  was  counterfeit,  See  Oibson  v.  Hunter,  2  H.  Bl.  a88. 
Whitworth,  p.  19.    See  sec.  15,  ill.  (c) 
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will  on  the  part  of  A  towards  B,  is  relevant,  as  proving  A 's  inten- 
tion to  harm  B's  reputation  by  the  particular  publication  in 
question  \ 

The  facts  that  there  was  no  previous  quarrel  beetween  A  and  B, 
and  that  A  repeated  the  matter  complained  of  as  he  heard  it,  are 
relevant,  as  showing  that  A  did  not  intend  to  harm  the  reputation 
oiB\ 

(/)  A  is  sued  by  B  for  fraudulently  representing  to  B  that  C 
was  solvent,  whereby  B,  being  induced  to  trust  C,  who  was 
insolvent,  suffered  loss. 

The  fact  that,  at  the  time  when  A  represented  C  to  be  solvent, 
C  was  supposed  to  be  solvent  by  his  neighbours  and  by  persons 
dealing  with  him,  is  relevant,  as  showing  that  A  made  the  repre- 
sentation in  good  faith  *. 

{g)  A  is  sued  by  B  for  the  price  of  work  done  by  B,  ui)OU  a 
house  of  which  B  is  owner,  by  the  order  of  C,  a  contractor. 

A's  defence  is  that  ^'s  contract  was  with  C. 

The  fact  that  A  paid  C  for  the  work  in  question  is  relevant,  as 
proving  that  A  did,  in  good  faith,  make  over  to  C  the  management 
of  the  work  in  question,  so  that  C  was  in  a  position  to  contract 
with  B  on  C's  own  account,  and  not  as  agent  for  A  *. 

(Ji)  A  is  accused  of  the  dishonest  misappropriation  of  property 
which  he  had  found,  and  the  question  is  whether,  when  he 
appropriated  it,  he  believed  in  good  faith  that  the  real  owner  could 
not  be  found. 

The  fact  that  public  notice  of  the  loss  of  the  property  had  been 
given  in  the  place  where  .4  was,  is  relevant,  as  showing  that  A  did 
not  in  good  faith  believe  that  the  real  owner  of  the  property  could 
not  be  found  ®. 


*  Long  V.  Barrett,  7  Ir.  Law  Rep. 
439  :  Barrett  v.  Long,  8  ibid.  331. 

'  The  fact  of  previous  publications 
by  A  respecting  B  showing  ill-will 
on  the  part  of  A  towards  B  is  relevant 
as  an  effect  of  the  same  cause  as  that 
of  which  the  fact  in  issue  is  an  effect. 

The  fact  that  there  was  no  pre- 
vious quarrel  between  'A  and  B  is 
relevant  as  alleging  absence  of  fact 
in  issue.  The  fact  that  A  repeated 
the  matter  as  he  heard  it  is  relevant 
as  denying  the  connexion  of  cause 
and  effect  between  the  two  facts,  the 
malicious  intention  and  the  publica- 
tion, Whitworth,  p.  20. 

^  A's  good  faith  is  in  issue,  i.  e.  Did 
A,  when  he  represented  C  as  solvent, 
think  him  solvent  ?  is  an  issue.  As 
Cb  insolvency  may  be  put  forward 
on  one  side  as  a  cause  of  .4's  thinking 
him  not  solvent,  so  the  fact  that  his 


neighbours  and  persons  dealing  with 
him  supposed  him  to  be  solvent  may 
be  put  forward  as  effects  of  causes 
which  are  causes  also  of  A'b  thinking 
him  solvent.  Thus  the  suppositions 
are  effects  of  causes  of  a  fact  in  issue, 
Whitworth,  p.  20.  See  Sheen  v. 
Bumpstead,  i  Hurlst.  &  C.  358. 

*  The  faet  that  A  paid  C  for  the 
work  in  question  is  relevant.  For  it 
is  in  issue,  Was  ^'s  contract  with  A  ! 
Therefore  that  A  contracted  for  the 
same  piece  of  work  with  C  is  relevant, 
as  showing  absence  of  cause  to  con- 
tract with  B,  and  that  A  paid  C  is 
relevant  as  an  effect  of  the  relevant 
fact  that  he  contracted  with  G 
See  Garish  v.  Chartier,  i  Com.  B.  13 

^  It  is  relevant  as  a  cause  of  ^  *■ 
knowledge  that  the  real  owner  coulil 
be  found. 
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The  fact  that  A  knew,  or  had  reason  to  believe,  that  the  notice 
was  given  fraudulently  by  C,  who  had  heard  of  the  loss  of  the 
property  and  wishing  to  set  up  a  false  claim  to  it,  is  relevant,  as 
showing  that  the  fact  that  A  knew  of  the  notice  did  not  disprove 
^'s  good  faith  ^. 

(i)  A  is  charged  with  shooting  at  B  with  intent  to  kill  him.  In 
order  to  show  A's  intent,  the  fact  of  ^'s  having  previously  shot  at 
B  may  be  proved  ^. 

(_/)  A  is  charged  with  sending  threatening  letters  to  B.  Threat- 
ening letters  previously  sent  by  ^  to  ^  may  be  proved,  as  showing 
the  intention  of  the  letters  *. 

(k)  The  question  is,  whether  A  has  been  guilty  of  cruelty 
towards  B,  his  wife. 

Expressions  of  their  feeling  towards  each  other  shortly  before  or 
after  the  alleged  cruelty,  are  relevant  facts  *. 

(l)  The  question  is,  whether  A's  death  was  caused  by  poison. 

Statements  made  by  A  during  his  illness  as  to  his  symptoms,  are 
relevant  facts  ®. 

(wi)  The  question  is,  what  was  the  state  of  ^'s  health  at  the  time 
when  an  assurance  on  his  life  was  affected. 

Statements  made  by  A  as  to  the  state  of  his  health  at  or  near  the 
time  in  question,  are  relevant  facts  *. 

(n)  A  sues  B  for  negligence  in  providing  him  with  a  carriage 
for  hire  not  reasonably  fit  for  use,  whereby  A  was  injured. 

The  fact  that  B'a  attention  was  drawn  on  other  occasions  to  the 
defect  of  that  particular  carriage,  is  relevant '. 

The  fact  that  B  was  habitually  negligent  about  the  carriages 
which  he  let  on  hire,  is  irrelevant  ^ 

(0)  A  is  tried  for  the  murder  of  B  by  intentionally  shooting 
him  dead. 

The  fact  that  A,  on  other  occasions,  shot  at  B  is  relevant,  as 
rixowing  his  intention  to  shoot  B '. 

*  It  is  relevant  as  showing  that  See  Robinson's  case,  2  East,  P.  C. 
the    alleged    cause    of    the    fact    in       mo,  11 12. 

issue  had  not  the  effect   of  causing  *  They  are    relevant  as   eft'ects  of 

the    fact   in    issue,    Whitworth,    pp.  the  cause  of  the  fact  in  issue,  or  as 

ao,  31.  showing  absence  of  cause  of  the  fact 

*  The  fact  of  A'i  having  previously  in  issue. 

shot  at  B  is  relevant ;  for  Jl's  inten-  *  They  are  relevant  as  effects   of 

tlon  is  a  fact  in  issue.     The  fact  is  the  fact  in  issue. 

one  which  may  continue  through  a  *  Avesony.  LordKinnairil,6'EMKi, 

space  of  time,  and  the  previous  shoot-  188.     They  are  relevant  as  effects  of 

ing  is  an  effect  of  it,  Whitworth,  p.  2 1 :  the  fact  in  issue. 

see  R.  V.  Yoke,  R.  &R.  531.  '  as   a    cause   of  J's    knowledge, 

'Threatening  letters  previously  sent  which  is  a  fact  in  issue, 

by  yl  to  ii  are  relevant,  for  the  inten-  *  apparently  because  it  is  not  oon- 

tion  to  cause  fear  is  a  fact  in  issue.  nected  with  the  fact  in  issue.     But 

It  is  a  fact    capable    of    prolonged  see  note  on  sec.  14,  ill.  (a), 

existence,   and   the   previous   letters  "  in  other  words,  as  an  effect  of  a 

may  be  effects  of  it,  Whitworth  p.  21.  fact  in  issue,  A'a  intention. 
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The  fact  that  A  was  in  the  habit  of  shooting  at  people  with 
intent  to  murder  them,  is  irrelevant  ^. 

ip)  A  is  tried  for  a  crime. 

The  fact  that  he  said  something  indicating  an  intention  to 
commit  that  particular  crime,  is  relevant  '^. 

The  fact  that  he  said  something  indicating  a  general  disposition 
to  commit  crimes  of  that  class,  is  irrelevant  ^. 

Facts  15.  When  there  is  a  question  whether  an  act  was  accidental 

question ^°  or  intentional,  the  fact  that  such  act  formed  part  of  a  series  of 

whether      similar  occurrences,  in  each  of  which  the  person  doing  the  act 
act  was  ac-  ^    •         ^ 

cidental  or  was  concerned,  is  relevant. 

inten-  „. 

tionaL  lUustration'i. 

(«)  A  is  accused  of  burning  down  his  house  in  order  to  obtain 
money  for  which  it  is  insured. 

The  facts  that  A  lived  in  several  houses  successively,  each  of  which 
he  insured,  in  each  of  which  a  fire  occurred,  and  after  each  of  which 
fires  A  received  payment  from  a  different  insurance  office,  are 
relevant,  as  tending  to  show  that  the  fires  were  not  accidental  *. 

(6)  A  is  employed  to  receive  money  from  the  debtors  of  B.  It 
is  A 's  duty  to  make  entries  in  a  book  showing  the  amounts  received 
by  him.  He  makes  an  entry  showing  that  on  a  particular  occasion 
he  received  less  than  he  really  did  receive. 

The  question  is,  whether   this  false  entry  was   accidental 
intentional. 

The  fact  that  other  entries  made  by  A  in  the  same  book  a 
false,  and  that  the  false  entry  is  in  each  case  in  favour  of  A,  are 
relevant '. 

(c)  A  is  accused  of  fraudulently  delivering  to  i?  a  counterfeit 
rupee. 

The  question  is,  whether  the  delivery  of  the  rupee  was  acci- 
dental. 

The  facts  that,  soon  before  or  soon  after®  the  delivery  to  B, 
A  delivered  counterfeit  i-upees  to  C,  D,  and  E  are  relevant  as 
showing  that  the  delivery  to  B  was  not  accidental ''. 

*  because  he  has  in  each  case  a  remarks  on  this  case  in  Stephen's 
definite  intention  of  killing  the  parti-       Digest,  p.  19  ». 

cular  person  shot  at,  and  there  is  no  *  as   eflfects   of    the   cause  of  ^'s 

ulterior  common  object  to  connect  to-  making   the    particular    false    entry 

gether  the  fact  of  the  previous  shooting  intentionally:  see  R.  y.  Richardson, 

andthefactinissue,  Whitworth,p.  22.  2  F.  &  F.  343. 

*  as  an  effect  of  the  cause  of  his  ^    If  the  delivery  to   C,  D  and 
committing  the  crime.  took  place  (say)  a  year  before  or 

*  as  it  is  not  connected  with  the  year  after  the  delivery  to  B,  it  woul' 


{ 


fact  in  issue,   namely,    whether    he  not  be  evidence. 

committed  the  particular  crime.  '  They  are  relevant  as   effects 

*  They  are  relevant   as   effects   of  the  cause  of  the  intentional  deliver! 

the  cause  of  the  fact  in  issue:  seei?.  v.  of  the  rupee  in  question.    SeeTaylorj 

Gra^,  4  F.  &  F.  1102  j  but  see  the  §  322 


dl 


CHAPTER   II.      RELEVANCY    OF   FACTS.  86/ 

16.  When  there  is  a  question  whether  a  particular  act  was  Existence 

done,  the  existence  of  any  course  of  business,  according  to  "f  b^^^g 

which  it  naturally  would  have  been  done,  is  a  relevant  fact.       y'i^en  rele- 
vant. 

Illustrations. 

(a)  The  question  is,  whether  a  particular  letter  was  despatched. 
The  facts  that  it  was   the  ordinary  course  of  business  for  all 

letters  put  in  a  certain  place  to  be  carried  to  the  post,  and  that 
that  particular  letter  was  put  in  that  place,  are  relevant  ^. 

(b)  The  question  is,  whether  a  particular  letter  reached  A .  The 
facts  that  it  was  posted  in  due  course,  and  was  not  returned 
through  the  Dead,^etter  Office,  are  relevant^. 


ADMISSIONS. 

17.  An   admission   is   a  statement,  oral  or  documentary,  Admission 
which  suggests  any  inference  as  to  any  fact  in  issue  or  re-   ®  ^®  ' 
levant  fact,  and  which  is  made  by  any  of  the  persons,  and 

under  the  circumstances,  hereinafter  mentioned  ^. 

18.  Statements  made  by  a  party  to  the  proceeding,  or  by  Admission 
an  agent  *  to  any  such  party,  whom  the  Court  regards,  imder  pro^eedLg* 
the   circumstances    of  the    case,    as    expressly  or   impliedly  or  his 
authorised  by  him  to  make  them  ^,  are  admissions. 

Statements  made  by  parties  to  suits,  suing  or  sued  in  a  ^7  saitor 
representative  character  ^,  are  not  admissions,  unless  they  were  sentative 
made  while  the  party  making  them  held  that  character.  character ; 

Statements  made  by — 

'  as  causes  of  the  fact  in  issue.  See  admissions  with  reference  to  a  joint 

MetherirKjton  v.  Kemp,  4  Campb.  193.  concern  or  common  subject  of  interest, 

'  The  first  as  a  cause  of  the  fact  in  one  partner  or  co-contractor  is  con- 
issue,  and  the  second  as  affirming  the  sidered  to  be  the  agent  of  the  others, 
connexion  of  cause  and  effect  between  11  Cal.  588,  591. 
the  first  and  the  fact  in  issue.  See  *  Thus  a  party  is  bound  by  an 
Warren  v.  Warren,  i  C.  M.  &  R.  admission  of  fact  made  by  his  vakfl, 
•!5°'  3  Moo.  I.  A.  353.     But  the  guardian 

'  5   Cal.   864.      The  provisions  of  of  a  minor  cannot  bind  his  ward  by 

sees.  17-22  apply  to  criminal  as  well  admissions  of  previous  transactions, 

as  tti  civil  cases.  1  o  C.  L.  K.,  cited  by  Field,  118;  and  of 

*  For  tlie  reasons  stated  supra,  p.  course  an  admission  by  one  of  several 

841,  it  is  particularly  important  in  defendants  in  a  suit  is  no  evidence 

India  that  the  admission  of  an  agent  against  another  defendant,  L.  R.,  3  I. 

in  the  matter  of  his  agency  should  A.  129, 

be  taken  as  the  admission  of  his  prin-  *  e.  g.  an  executor,  an  administra- 

cipal.     Fur    the   purpose   of  making  tor,  or  the  assignee  of  an  iusolveDt. 
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by  party         ( 1 )  persons  who  have  any  proprietary  or  pecuniary  interest 
in  subject-  ^^  ^^^  subject-matter  of  the  proceeding,  and  who  make  the 
matter;      statement  in  their  character  of  persons  so  interested,  or 
by  person        (2)  persons  from  whom  the  parties  to  the  suit  have  derived 
interest  ^    their  interest  ^  in  the  subject-matter  of  the  suit, 
derived.  are  admissions,  if  they  are  made  during  the  continuance  of 

the  interest  ^  of  the  persons  making  the  statements. 

Admis-  19.  statements  made  by  persons  whose  position  or  liabihty 

sions  by       •,    •  .  .      .  ,      ,      .1  -^ 

persons       it  IS  necessary  to  proVe  as  against  any  party  to  the  suit,  are 

whose  posi-  admissions,  if  such  statements  would  be  relevant  as  against 
tion  must  .  ,      .  .   .  ,.,.,... 

be  proved    such  persous  m  relation  to  such  position  or  liability  in  a  suit 

*arT*to^*   brought  by  or  against  them,  and  if  they  are  made  whilst  the 

suit  person  making  them  occupies  such  position  or  is  subject  to 

such  liability  ^. 

Illustration. 

A  undertakes  to  collect  rents  for  B. 
B  sues  A  for  not  collecting  rent  due  from  C  to  B. 
A  denies  that  rent  was  due  from  C  to  B. 

A  statement  by  C  that  he  owed  B  rent  is  an  admission,  and  is  a 
relevant  fact  as  against  A,ii  A  denies  that  C  did  owe  rent  to  B. 

Admis  20.  Statements  made  by  persons  to  whom  a  party  to  the 

persons  ex-  ^^^^  has  expressly  referred  for  information  in  reference  to  a 
pressly  re-  matter  in  dispute  are  admissions  *. 

ferred  to 

by  party  to  Illustration. 

suit. 

The  question  is,  whether  a  horse  sold  by  J  io  B  is  sound. 

A  says  to  B — '  Go  and  ask  C,  C  knows  all  about  it.'     C's  state- 
ment is  an  admission. 

Proof  of  21.  Admissions  are  relevant  and  may  be  proved  as  against 

against       the  person  who  makes  them,  or  his  representative  in  interest^; 
persons       j^^t  ^hey  caimot  be  proved  by  or  on  behalf  of  the  person  who 

*    That    an    auction-purchaser    at  would  be  admissible  against  all  the  ; 

a  sale  for  arrears  of  revenue  does  not  partners,  Pn;7e/tar<:? v.  Draper,  i  Russ. 

'derive'  any  interest  from  the  de-  &  M.  191,  199,  200. 
faulter,  see  8  Suth.  Civ.  R.  222.  '  See  Taylor,  §  759. 

'^  in  the  subject-matter  of  the  suit.  *  Taylor,   §§  760-764,  and  see  sec.. 

See  Fenwick  v.  Thornton,  M.  &  M.  31  infra.  ■ 

51,  and  Pocock  v.  Billing,  2  Bing.  '  e.  g.  the  purchaser  of  property  at 

269.      The   admission   of    a   partner  an   execution-sale,   21   Suth.  Civ.  R.j 

made   after    the    dissolution    of  the  148:  see  2  Ben.  P.C.  78:  L.  R.,8I.  A.j 

partnership,  in  regard  to  the  business  75  :  9  Cal.  265  :  6  Bom.  490.  j 

of    the    firm    previously   transacted. 
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makes  them  or  by  his  representative  in  interest,  except  in  the  making 

#.11       •    „  them,  and 

followmg  cases  : —  ^^  ^^ 

(1)  An  admission  may  be  proved  by  or  on  behalf  of  theo°*^eir 
person  making  it,  when  it  is  of  such  a  nature  that,  if  the 
person  making  it  were  dead,  it  would  be  relevant  as  between 
third  persons  imder  section  32. 

(2)  An  admission  may  be  proved  by  or  on  behalf  of  the 
person  making  it,  when  it  consists  of  a  statement  of  the 
existence  of  any  state  of  mind  or  body^,  relevant  or  in  issue, 
made  at  or  about  the  time  when  such  state  of  mind  or  body 
existed,  and  is  accompanied  by  conduct  rendering  its  falsehood 
improbable. 

(3)  An  admission  may  be  proved  by  or  on  behalf  of  the 
person  making  it,  if  it  is  relevant  otherwise  than  as  an 
admission  2. 

Illustrations. 

(a)  The  question  between  A  and  B  is,  whether  a  certain  deed  is 
or  is  not  forged.     A  affirms  that  it  is  genuine,  B  that  it  is  forged. 

A  may  prove  a  statement  by  B  that  the  deed  is  genuine,  and  B 
may  prove  a  statement  by  A  that  the  deed  is  forged ;  but  A  cannot 
prove  a  statement  by  himself  that  the  deed  is  genuine,  nor  can  B 
prove  a  statement  by  himself  that  the  deed  is  forged. 

(6)  A,  the  captain  of  a  ship,  is  tried  for  casting  her  away. 

Evidence  is  given  to  show  that  the  ship  was  taken  out  of  her 
proper  course. 

A  produces  a  book  kept  by  him  in  the  ordinary  course  of  his 
business,  showing  observations  alleged  to  have  been  taken  by  him 
from  day  to  day,  and  indicating  that  the  ship  was  not  taken  out  of 
her  proper  course.  A  may  prove  these  statements,  because  they 
would  be  admissible  between  third  parties,  if  he  were  dead,  under 
section  32,  clause  (2). 

(c)  A  is  accused  of  a  crime  committed  by  him  at  Calcutta. 

He  produces  a  letter  written  by  himself  and  dated  at  Lahore  on 
that  day,  and  bearing  the  Lahore  post-mark  of  that  day. 

The  statement  in  the  date  of  the  letter  is  admissible,  because, 
if  il  were  dead,  it  would  be  admissible  under  section  32,  clause  2. 

{d)  A  is  accused  of  receiving  stolen  goods  knowing  them  to  be 
stolen. 

He  offers  to  prove  that  he  refused  to  sell  them  below  their  value. 

A  may  prove  these  statements,  though  they  are  admissions, 
because  they  are  explanatory  of  conduct  influenced  by  facts  in 
issue. 

(c)  A  is  accused  of  fraudulently  having  in  his  possession  counter- 
feit coin  which  he  knew  to  be  counterfeit. 

•  Sec.  14  supra.  *  See  sec.  6  supra. 
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He  offers  to  prove  that  he  asked  a  skilful  person  to  examine  the 
coin,  as  he  doubted  whether  it  was  counterfeit  or  not,  and  that  that 
person  did  examine  it  and  told  him  it  was  genuine. 

A  may  prove  these  facts  for  the  reasons  stated  in  the  last  pre- 
ceding illustration.  ! 

When  oral  22.  Oral  admissions  ^  as  to  the  contents  of  a  document  are' 
as  to  con-    ^^^  relevant  ^,  unless  and  until  the  party  proposing  to  prove 

tents  of      them  shows  that  he  is  entitled  to  give  secondary  evidence  of 

documents  oii  jiii 

are  rele-      the  contents  of  such  document  under  the  rules  hereinafter 

^*°**  contained  ^,  or  unless  the  genuineness  of  a  document  produced 

is  in  question  *.  I 

AdmiB-  23.  In  civil  cases  no  admission  is  relevant  ^,  if  it  is  made 

civil  cases  either  upon  an  express  condition  that  evidence  of  it  is  not  to 
when  rele-  be  given,  or  under  circumstances  from  which  the  Court  can 

infer  that  the  parties  agreed  together  that  evidence   of  it 

should  not  be  given. 

Explanation. — Nothing  in  this  section  shall  be  taken  to 

exempt  any  barrister,  pleader,  attorney,  or  vakil  from  giving 

evidence  of  any  matter  of  which  he  may  be  compelled  to  give 

evidence  under  section  126. 

Confession  24.  A  confession  made  by  an  accused  person  is  irrelevant* 
relevant  in  i^  a  criminal  proceeding,  if  the  making  of  the  confession 
criminal     appears  to  the  Court  ^  to  have  been  caused  by  an  inducement, 

T)rOCGG(l~ 

ing.  threat '',  or  promise,  having  reference  to  the  charge  against  the 

accused  person  ^,  proceeding  from  a  person  in  authority  ^  and 
sufficient,  in  the  opinion  of  the  Court,  to  give  the  accused 

*  Secus  as  to  written  admissions ;  *  9  Bom.  H.  C.  358,  where  held 
such  as  recitals  in  another  document  that  a  travelling  auditor  of  a  railway 
or  pleadings  in  court,  -which,  in  the  company  was  '  a  person  in  authority ' 
case  of  a  disputed  document,  are  often  as  regards  one  of  its  booking  clerks, 
the  best  evidence  of  its  genuineness.  The  test  would  seem  to  be,  had  the 

^  i.  e.  admissible.  person  authority  to  interfere  with  the 

'  See  sec.  65.  matter ;  and  any  concern  or  interest 

*  This  section,  agreeing  with  the  in  it  would  appear  to  be  held  sufficient 
decision  in  L.  R.,  10  I.  A.  79,  de-  to  give  him  that  authority,  ibid.  369, 
signedly  departs  from  the  rule  in  and  see  10  Bom.  232.  But  tlje 
Slatterie  v.  Pooley,  6  M.  &  W.  669.  members   of  a  panchAyat   sitting  Ijo 

•''  i.  e.  inadmissible.  consider  whether  two  persons  should 

*  9  Bom.  H.  C.  367  :  11  ibid.  138.         be  excommunicated  for  having  com 
^  10  Ben.  Appx.  I.  mitted  a  murder  are  not '  in  authority 

*  See,e.  g.  i?,v.  iS'ex^ow,  3RUS8.  C.&  within  the  meaning  of  this  Act,  4 
M.  5th  ed.  445 :  R.  v.  Green,  6  C.  &  P.       All.  46. 

655. 
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person  grounds,  which  would  appear  to  him  reasonable,  for 
supposing  that  by  making-  it  he  would  gain  any  advantage  or 
avoid  any  evil  of  a  temporal  nature  ^  in  reference  to  the  pro- 
ceedings against  him  ^. 

25.  No  confession  3  made^  to  a  police   officer  5,  shall  be  Confeasion 
proved  as  against  a  person  accused  of  any  offence  ".  *°  police. 

26.  No  confession  "^  made  by  any  person  whilst  he  is  in  Confession 
the  custody  of  a  police  officer,  unless  it  be  made  in  the  im-  ^^^J*^^"  r 
mediate  presence  of  a  Magistrate,  shall  be  proved  as  against  police, 
such  person*. 

27.  Provided  that,  when  any  fact   is  deposed  to  ^  as  dis-  How  much 
covered  in  consequence  of  information  ^^  received  from  a  person  t^Jn^f ' 
accused  of  any  offence,  in  the  custody  of  a  police  officer,  so  ceivedfrom 
much  of  such  information,  whether  it  amounts  to  a  confession  may  be 

or  not ",  as  relates  distinctly  to  the  fact  thereby  discovered.  Proved, 
may  be  proved  ^^. 


»  R.  V.  Qilkam,  M.  C.  C.  186  :  R. 
V.  Wild,  ibid.  452. 

■''  As  to  this  section  and  sees.  25,  26, 
see  3  Bom.  17.  A  confession  does 
not  become  'irrelevant'  merely  be- 
cause the  memorandum  required  by 
law  to  be  attached  thereto  by  the 
Magistrate  taking  it  has  not  been 
written  exactly  in  the  form  prescribed : 
3  All.  338. 

'  'Confession'  here  does  not  include 
''admission,'  6  Cal.  530,  following  10 
Ben.  Appx.  2. 

*  by  an  accused  person,  9  Bom. 

>34- 

*  A  Village  Magistrate  (in  the 
Madras  Presidency)  is  not  a  '  police 
ofiBcer,'  7  Mad.  287.  But  the  Com- 
missioner and  Deputy  Commissioner 
of  police  are  '  police  officers '  as  much 
as  the  more  ordinary  members  of  the 
force,  I  Cal.  216. 

*  This,  of  course,  does  not  preclude 
the  counsel  for  one  accused  person 
from  asking,  on  behalf  of  his  client, 
<|ue8tions  to  prove  a  confession  made 
by  another  accused  person,  2  Bom. 
64.  Section  35  is  not  (qualified  by  sec- 
tion 361,  I  Cal.  215. 


^  This  includes  any  admission  of 
a  criminating  circumstance,  though 
made  in  the  course  of  a  self-exculpa- 
tory statement,  and  not  as  a  con- 
fession,  6  Bom.  34. 

*  This  means  that  a  confession 
made  by  a  prisoner  in  custody  to  any 
person  other  than  a  police-officer,  is 
admissible,  if  made  in  the  presence  of 
a  magistrate.  The  object  is  to  ex- 
clude confessions  obtained  through 
undue  influence,  I  Cal.  315. 

"  by  any  one. 

'"  not  '  act,'  10  Bom.  595,  following 
4  All.  198  and  6  All.  509. 

"  The  words  'whether  it  amounts 
to  a  confession  or  not '  are  to  be  read 
as  qualifying  the  word  '  information  ' 
in  the  immediately  preceding  context, 
not  the  words  '  so  much.' 

"  10  Bom.  595.  This  section  is  a  pro- 
viso, not  only  to  sec.  26,  but  also  to 
sec.  35,  6  All.  509  (Mahmiid  J.  dis- 
senting). The  object  of  sees.  35  and 
36  is  'to  deter  the  police  itoiu  ex- 
torting confeuions  by  rendering  such 
confessions  absolutely  inadmiuiblc  in 
proof,  unleu  made  in  the  immediate 
presence  of  a  magistrate.'     '  The  pro. 
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Confession 
made  after 
removal  of 
impression 
caused  by 
induce- 
ment. 
Confession 
otherwise 
relevant 
not  to  be- 
come ir- 
relevant 
because  of 
promise  of 
secrecy  ,&c. 


Considera- 
tion of 
proved  con- 
fession 
affecting 
person 
making  it 
and  others 
jointly 
under  trial 
for  same 
offence. 


28.  If  such  a  confession  as  is  referred  to  in  section  24  is 
made  after  the  impression  caused  by  any  such  inducement, 
threat,  or  promise  has,  in  the  opinion  of  the  Court,  been  fully 
removed,  it  is  relevant  ^. 

29.  If  such  a  confession  is  otherwise  relevant,  it  does  not 
become  irrelevant  merely  because  it  was  made  under  a  promise 
of  secrecy^,  or  in  consequence  of  a  deception  practised  on  the  , 
accused  person  for  the  purpose  of  obtaining  it  ^,  or  when  he  ! 
was  drunk'*,  or  because  it  was  made  in  answer  to  questions 
which  he  need  not  have  answered  ^,  whatever  may  have  been 
the  form  of  those  questions,  or  because  he  was  not  warned  ® 
that  he  was  not  bound  to  make  such  confession,  and  that 
evidence  of  it  might  be  given  against  him. 

30.  When  more  persons  than  one  are  being  tried  "^  jointly 
for  the  same  offence  ®,  and  a  confession  ^  made  by  one  of  such 
persons  affecting  himself  and  some  other  of  such  persons  is 
proved  ^^,  the  Court  ^^  may  take  into  consideration  '^  such  con- 
fession as  against  such  other  person  as  well  as  against  the 
person  who  makes  such  confession  ^^.  j 

hibition  contained  in  these  sections       others,  7  Mad.  102. 


should  be  strictly  applied,  and  any 
relaxation  of  it  in  accordance  with 
the  proviso  in  sec.  27  should  be 
sparingly  admitted,  and  only  to  the 
extent  of  so  much  of  the  accused's 
statement  as  directly  and  distinctly 
relates  to  the  fact  alleged  to  have 
been  discovered  in  consequence  of  it, 
4  All.  204.  And  see  6  All.  509,  per 
Straight  J. ;  11  Cal.  641,  per  Norris 
J.,  and  Tayl.  §  902,  from  the  last 
sentence  of  which  sec.  2  7  is  derived. 

*  i.  e.  admissible. 

»  B.  V.  Shaw,  6  C.  &  P.  372. 

*  It.  V.  Derrington,  2  C.  &  P.  418, 
and  see  20  Suth.  Cr.  R.  33. 

^  R.  V.  Spilsbury,  7  C.  &  P.  187. 

*  7  Suth.  Cr.  R.  56  :  and  see  It.  v. 
Simons,  6  C.  &  P.  540,  where  Alderson 
B.  said  that  what  a  person  was  over- 
heard saying  to  his  wife,  or  even 
saying  to  himself,  is  evidence. 

«  I  Ben.  O.  Cr.  15. 

''  Confessions  made  by  some  of 
several  co-prisoners  charged  but  not 
tried  are  not  admissible  agrainst  the 


®  5  Bom.  63.  Murder  and  abetment 
of  murder  are  not  the  same  offence, 
7  Mad.  580. 

*  This  means  an  admission  of  guilt, 
not  a  mere  self-inculpatory  state- 
ment, falling  short  of  such  admission, 
7  All.  648.  Still  less  can  it  mean  a 
self-exculpatory  statement,  6  Cal.  279. 

^^  Thus  when  the  judge  examines 
each  of  two  accused  persons  in  the 
absence  of  the  other,  the  examination 
of  each  can  be  used  only  as  against 
himself,  unless  it  '  proved  '  as  against 
the  person  to  whose  prejudice  it  is  to 
be  used,  6  Bom.  124,  and  see  7  Cal. 
65. 

^'  In  a  trial  by  a  judge  with  a  jury 
this  includes  both  the  judge  and  the 
jury,  4  Cal.  483. 

'2  24  Suth.  Cr.  R.  42. 

'^  The  test  which  this  section  in- 
tends to  be  '  applied  to  a  statement 
of  one  prisoner  proposed  to  be  used 
in  evidence  as  against  another,  is  to 
see  whether  it  is  sufficient  by  itself 
to  justify  the  conviction  of  the  person 


CHAPTER    II.       RELEVANCY   OF   FACTS.  873 

Illustrations. 

{a)  A  and  B  are  jointly  tried  for  the  murder  of  C.  It  is  proved 
that  A  said, — '  B  and  I  murdered  C  The  Court  may  consider 
the  effect  of  this  confession  as  against  B. 

(b)  A  is  on  his  trial  for  the  murder  of  C.  There  is  evidence  to 
show  that  C  was  murdered  by  A  and  £,  and  that  B  said, — '  A  and 
I  murdered  C 

This  statement  may  not  be  taken  into  consideration  by  the 
Court  against  A,  as  ^  is  not  being  jointly  tried. 

31.  Admissions   are  not  conclusive  proof  of  the  mattei-s  Admis- 
admitted,  but  they  may  operate  as  estoppels  under  the  pro-  ^°nclH8ive 
visions  hereinafter  contained  ^.  proof,  but 

may  estop. 


STATEMENTS    BY    PERSONS   WHO    CANNOT   BE    CALLED 

AS    WITNESSES. 

32.  Statements,  written  or  verbal  ^,  of  relevant  facts  made  Cases  in 
by  a  person  who  is  dead  ^,  or  who  cannot  be  found,  or  who  ^tement 
has  become  incapable  of  giving  evidence,  or  whose  attendance  of  relevant 
cannot  be  procured  without  an  amount  of  delay  or  expense  person  who 
which,  under  the  circumstances  of  the  case,  appears  to  the  "  dead  or 

.  cannot  be 

Court   unreasonable,   are    themselves   relevant  facts   in   the  found,  &c., 

follovvnng  cases  :—  is  relevant. 

(i)  When  the  statement  is  made  by  a  person  as  to  the  When  it 

cause  of  his  death,  or  as  to  any  of  the  circumstances  of  the  cause  of 

death: 

making  it,  of  the  offence  for  which  he  serve  as  some  guarantee  for  the  truth 

is  being  jointly  tried  with  the  other  of  the  accusation  against  the  other, 

person  or  persons  against  whom  it  is  10  Ben.  458,  per  Phear  J.     As  to  the 

tendered.     In  fact,  to  use  a  popular  necessity  of  corroborating  a  confes- 

and  well-understood  phrase,  the  con-  gion  made  by  one  of  several  persons 

fessing  prisoner  must  tar  himself  and  tried  jointly  for  the  same  offence,  I 

the  person  or  persons  he  implicates  AH.  664,  675.     That  the  confession 

with  one  and  the  same  brush,'  2  All.  of  one   of   the   prisoners   cannot   be 

446.     The  confession  must  implicate  used  to  corroborate  the  evidence  of 

the   confessing    person    substantially  an  accomplice  against  the  others,  see 

to  the  same  extent  as  it  implicates  1 1    Bom.   H.   C.   196 :    i   Bom.  475  : 

the  person  against  whom  it  is  to  be  and  see  4    Cal.  483:    I   Mad.    163: 

used,  in  the  commission  of  the  offence  3  All.  387. 

for   which   the    prisoners    are    being  *  Sec.  115,  and  see  Tayl.  J  817. 

jointly  tried.      This    implication    of  '  But  the  statementa  referred  to  in 

himself  by  the  confessing  person  is  clauses    (6)    and    (7)    OMt    only  be 

intended  by  the  Legislature  to  take  written. 

the  place  as  it  were  of  the  sanction  of  '  As  to  the  burthen  of  proving  the 

an   oath,    or   rather    is   supposed   to  death,  Me  sec.  104  infra. 
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or  is  made 
in  course  of 
business ; 


or  against 
interest  of 
maker ; 


or  gives 
opinion  as 
to  public 
right  or 
custom,  or 
matters  of 
general 
interest ; 

or  relates 
to  exist- 
ence of 
relation- 
ship; 


transaction  which  resulted  in  his  death,  in  cases  in  which  the 
cause  of  that  person's  death  comes  into  question  ^. 

Such  statements  are  relevant  ^  whether  the  person  who 
made  them  was  or  was  not,  at  the  time  when  they  were  made, 
imder  expectation  of  death,  and  whatever  may  be  the  nature 
of  the  proceedings  in  which  the  cause  of  his  death  comes  into 
question. 

(2)  When  the  statement  was  made  by  such  person  in  the 
ordinary  course  of  business  ^,  and  in  particular  when  it  consists 
of  any  entry  or  memorandum  made  by  him  in  books  kept  in 
the  ordinary  course  of  business,  or  in  the  discharge  of  pro- 
fessional duty;  or  of  an  acknowledgment  written  or  signed 
by  him  of  the  receipt  of  money,  goods,  securities  or  property 
of  any  kind ;  or  of  a  document  used  in  commerce  written  or 
signed  by  him  *,  or  of  the  date  of  a  letter  or  other  document 
usually  dated,  written  or  signed  by  him. 

(3)  When  the  statement  is  against  the  pecuniary  or  pro- 
prietary interest  of  the  person  making  it  ^,  or  when,  if  true,  it 
would  expose  him  ^  or  would  have  exposed  him  to  a  criminal 
prosecution  or  to  a  suit  for  damages. 

(4)  When  the  statement  gives  the  opinion  of  any  such 
person,  as  to  the  existence  of  any  public  right  or  custom  or 
matter  of  public  or  general  interest,  of  the  existence  of  which, 
if  it  existed,  he  would  have  been  likely  to  be  aware,  and  when 
such  statement  was  made  before  any  controversy  as  to  such 
right,  custom,  or  matter  had  arisen. 

(5)  When  the  statement  relates  to  the  existence  of  an 

relationship  by  blood,  marriage,  or  adoption  between  person 

as  to  whose  relationship  the   person   making  the  statement 

dying  declaration  was  admitted  in 
1 866  on  a  charge  of  rape,  6  Suth.  Cr.  R. 
75,  col.  2.  But  apparently  it  would 
not  be  a  '  relevant  fact '  under  this 


*  In  a  trial  for  murder,  it  appeared 
that  the  deceased  shortly  before  her 
death  was  questioned  by  various 
persons  as  to  the  circumstances  in 
which  the  injury  had  been  inflicted 
upon  her,  and  that  she  was  then  un- 
able to  speak  but  was  conscious  and 
able  to  make  signs.  The  Allahabad 
High  Court  held  (Mahmdd  J.  dis- 
senting) that  the  questions  and  signs 
taken  together  might  be  regarded  as 
'verbal'  statements  within  the  mean- 
ing of  this  section,  7  All.  385.  Where 
a  girl  was  killed  by  being  i-aped,  her 


1 


h. 


section. 

'  i.e.  inadmissible.  Tlie  clause 
applies  in  any  case,  whether  criminal 
or  civil,  see  iU.  (a).  1 

"  Sec.  114,  ill.  (/).  I 

*  9  Ben.  Appendix,  42.  l 
^11  Bom.  89. 

*  at   the  time  the  statement  was, 
made. 
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had  special  means  of  knowledge  ^,  and  when  the  statement 
was  made  before  the  question  in  dispute  was  raised. 

(6)  When  the  statement  relates  to  the  existence  of  any  or  is  made 
relationship  by  blood,  marriage,  or  adoption  between  persons  \°  ^^  °^ 
deceased,  and  is  made  in  any  will  or  deed  relating  to  the  lating  to 
affairs   of   the   family  to   which   any  such   deceased   person  ^^. 
belonged,  or  in  any  family  pedigree,  or  upon  any  tombstone, 
family  portrait  or  other  thing  ^,  on  which  such  statements  are 
usually  made,  and  when  such  statement  was  made  before  the 
question  in  dispute  was  raised. 

(7)  When  the  statement  is  contained  in  any  deed,  will,  or  or  in  docu- 
other  document,  which  relates  to  any  such  transaction  as  is  i^gtotoina- 
mentioned  in  section  13,  clause  («)^.  action 

(8)  When  the  statement  was  made  by  a  number*  of  persons,  in  g,  13^  cl. 
and  expressed  feelings  or  impressions  on  their  part  relevant  to  '^")  > 

.,,,...  or  is  made 

the  matter  m  question.  by  several 

Illustrations.  ^^j  ^^J 

[a)  The  question  is,  whether  A  was  murdered  by  B ;  or  presses 

A    dies  of  injuries  received  in  a  transaction  in   the   course   of  feelings  re- 
which    she   was   ravished.     The    question    is,   whether    she   was  j^^tter  in 
ravished  by  B ;  or  question. 

The  question  is,  whether  A  was  killed  by  B  under  such  cir- 
cumstances that  a  suit  would  lie  against  B  hy  A'a  widow. 

Statements  made  by  A  as  to  the  cause  of  his  or  her  death,  referring 
respectively  to  the  murder,  the  rape,  and  the  actionable  wrong 
under  consideration,  are  relevant  facts. 

(6)  The  question  is  as  to  the  date  of  A  'a  birth. 

An  entry  in  the  diary  of  a  deceased  surgeon,  regularly  kept 
in  the  course  of  business,  stating  that,  on  a  given  day,  he  attended 
A 's  mother  and  delivered  her  of  a  son,  is  a  relevant  fact. 

(c)  The  question  is,  whether  A  was  in  Calcutta  on  a  given  day. 

A  statement  in  the  diary  of  a  deceased  solicitor,  regularly  kept 
in  the  course  of  business,  that,  on  a  given  day,  the  solicitor  at- 
tended A  at  &  place  mentioned  in  Calcutta,  for  the  purpose  of 
conferring  with  him  upon  specified  business,  is  a  relevant  fact. 

'  as  being,  e.  g.,  a  family  priest,  4  the  course  of  litigation,  of  pedigrees 
C.  L.  R.  173.    But  the  deposition  of  a  set  up  by  their  opponents, 
deceased    mukht^r   who   was   not  a  *  such    as    family    biblea,   prayer- 
member  of  the   family  and  had  no  books,    almanacs.     In  9  Cal.  613,  a 
means  of  knowledge  but  as  mukhtiir  is  horoscope  was  excluded.     As  to  prov- 
not  admissible  to  prove  a  family  pedi-  ing  inscriptions  by  copies,  see   sec. 
gree,L.R.,  12  I.  A.  183:  uCal.  319,  65,  cl.  (  rf). 
(S.  0.)     And  see  9  All.  467,  where  it  '  10  Ben.  363. 
was  held  that  cl.  (5)  does  not  apply  to          *  i.  e.  a  crowd  :   see  ill.  (»),  and  23 
denials  made  by  interested  persons  in  Suth.  C'r.  35. 
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{d)  The  question  is,  whether  a  ship  sailed  from  Bombay  harbour 
on  a  given  day. 

A  letter  written  by  a  deceased  member  of  a  merchant's  firm, 
by  which  she  was  chartered,  to  their  correspondents  in  London 
to  whom  the  cargo  was  consigned,  stating  that  the  ship  sailed  on 
a  given  day  from  Bombay  harbour,  is  a  relevant  fact. 

(e)  The  question  is,  whether  rent  was  paid  to  A  for  certain 
land. 

A  letter  from  ^'s  deceased  agent  to  A,  saying  that  he  had 
received  the  rent  on  A's  account  and  held  it  at  A' a  orders,  is  a 
relevant  fact. 

(/)  The  question  is,  whether  A  and  B  were  legally  married. 

The  statement  of  a  deceased  clergyman  that  he  married  them 
under  such  circumstances  that  the  celebration  would  be  a  crime,  is 
relevant. 

(g)  The  question  is,  whether  A,  a  person  who  cannot  be  found, 
wrote  a  letter  on  a  certain  day.  The  fact  that  a  letter  written  by 
him  is  dated  on  that  day,  is  relevant. 

(h)  The  question  is,  what  Avas  the  cause  of  the  wreck  of  a  ship, 

A  protest  made  by  the  Captain,  whose  attendance  cannot  be 
procured,  is  a  relevant  fact. 

(t)  The  question  is,  whether  a  given  road  is  a  public  way. 

A  statement  hy  A,  a.  deceased  headman  of  the  village,  that  the 
road  was  public,  is  a  relevant  fact. 

{j)  Tlie  question  is,  what  was  the  price  of  grain  on  a  certain 
day  in  a  particular  market.  A  statement  of  the  price,  made  by 
a  deceased  banya  in  the  ordinary  course  of  his  business,  is  a 
relevant  fact. 

{k)  The  question  is,  whether  A,  who  is  dead,  was  the  father 
of  A 

A  statement  by  A  that  B  was  his  son,  is  a  relevant  fact. 

(Z)  The  question  is,  what  was  the  date  of  the  birth  of  A . 

A  letter  from  ^'s  deceased  father  to  a  friend,  announcing  the 
birth  of  A  on  a  given  day,  is  a  relevant  fact  ^. 

(ot)  The  question  is,  whether,  and  when,  A  and  B  were  married. 

An  entry  in  a  memorandum-book  by  C,  the  deceased  father 
of  B,  of  his  daughter's  marriage  with  A  on  a  given  date,  is  a 
relevant  fact. 

(n)  A  sues  B  for  a  libel  expressed  in  a  painted  caricature 
exposed  in  a  shop  window.  The  question  is  as  to  the  similarity 
of  the  caricature  and  its  libellous  character.  The  remarks  of  a 
crowd  of  spectators  on  these  points  may  be  proved. 

Relevancy  gg^  Evidence  given  by  a  witness  in  a  judicial  proceeding, 
evidence  or  before  any  person  authorised  by  law  to  take  it  ^,  is  relevant 
for  proving  ^^^  ^^^  purpose  of  proving,  in  a  subsequent  judicial  proceeding, 

*  But  see  13  Cal.  42.  ceeding  f  oraw  noM_;Wice  is  not  admis- 

'  3  Bom.  334,  (British  consul   at       sible  under  this  section,  3  Mad.  48. 
Zanzibar).     Evidence  given  in  a  pro- 
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or  in  a  later  stag-e  of  the  same  judicial  proceeding,  the  truth  in  subse- 
of  the  facts  which  it  states,  when  the  witness  is  dead  or^"®?.*^"*' 

ceeding, 

cannot  be  found,  or  is  incapable  ^  of  giving  evidence,  or  is  kept  the  truth 
out  of  the  way  by  the  adverse  party,  or  if  his  presence  cannot  tjjj^j^ 
be  obtained  without  an  amount  of  delay  or  expense  which,  stated, 
under  the   circumstances   of  the  case,  the   Court  considers 
unreasonable  ^. 

Provided — 

that  the  proceeding  was  between  the  same  parties  or  their 
representatives  in  interest  ^ ; 

that  the  adverse  party  in  the  first  proceeding  had  the  right 
and  opportunity  to  cross-examine  ^ ; 

that  the  questions  ^  in  issue  were  substantially  the  same  "  in 
the  first  as  in  the  second  proceeding. 

Explanation. — A  criminal  trial  or  inquiry  shall  be  deemed 
to  be  a  proceeding  between  the  prosecutor  and  the  accused 
within  the  meaning  of  this  section  '^. 

STATEMENTS   MADE    UNDER   SPECIAL   CIRCUMSTANCES^. 

34.  Entries  in  books  of  account,  regularly  kept  in  the  Entriea  in 
course  of  business  ^,  are  relevant  whenever  they  refer  to  a  ° 

'  temporarily  or  permanently,  6  Cal. 

774- 

^  21  Suth.  Cr.  56:  2  All.  648:  6 
All.  224. 

'  14  Ben.  Appx  3  :  15  Ben.  i ;  but 
aee  West  &  B.  1235,  note  {d).  See 
also  12  Cal.  627. 

*  2 1  Suth.  Cr.  1 2 :  see  sec.  1 38  infra. 

*  This  does  not  mean  *  all  the  ques- 
tions,' 3  Mad.  48,  52,  citing  Tayl.  Ev. 
S  467  :  '  If  in  a  dispute  respecting 
lands  any  fact  comes  directly  in  issue, 
the  testimony  given  to  that  fact  is 
admissible  to  prove  the  same  point 
in  another  action  between  the  same 
parties  or  their  privies,  though  the 
last  suit  relates  to  other  lands.' 

*  7  Cal.  42. 
^  The  explanation  seems  intended  to 

do  away  with  the  objection  that  in 
criminal  cases,  the  Crown  is  the  prose- 
cutor. This  section  does  not  apply 
to  the  deposition  of  a  witness  in  a 
former  suit  when  the  witness  is  him- 
self a  defendant  in  the  subsequent 


account 


suit,  and  the  deposition  is  sought  to 
be  used  against  him,  not  as  evidence 
given  between  the  parties,  one  of 
whom  called  him  as  a  witness,  but  as 
a  statement  made  by  him,  which 
would  be  evidence  against  him, 
whether  he  made  it  as  a  witness  or 
on  any  other  occasion,  14  Ben, 
Appendix  5,  per  Couch  C.  J, 

The  reason  for  admitting  the  state- 
ments mentioned  in  sees.  32  and  33  is 
that  in  the  cases  in  question  no  better 
evidence  is  to  be  had. 

*  Sections  34-38  deal  with  state- 
ments made  under  circumstances 
which  in  themselves  are  a  strong 
reason  for  believing  the  statements 
to  be  true.  In  such  cases  there  is 
generally  little  use  in  calling  the 
person  by  whom  the  statement  was 
made,  Stephen,  Evidence  Act,  p.  ia6. 

»  This  means  books  entered  up 
from  day  to  day,  or  (as  in  l>ank«) 
from  hour  to  hour,  as  transactions 
take  place,  4  Bom.  583-584.     It  in- 
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when  rele- 
vajit. 


Relevancy 
of  entry 
in  public 
record, 
made  in 
perfor- 
mance of 
duty. 


Relevancy 
of  state- 
ments in 
maps, 
charts,  and 
plans. 


matter  into  which  the  Court  has  to  inquire  ^,  but  such  state- 
ments shall  not  alone  be  sufficient  evidence  to  charge  any 
person  with  liability. 

Illustration. 
A  sues  B  for  Rs.  i,ooo,  and  shows  entries  in  his  account-books 
showing  B  to  be  indebted  to  him  to  this  amount.     The  entries 
are  relevant,   but  are  not  sufficient,  without   other  evidence,  to 
prove  th©  debt. 

35.  An  entry  in  any  public  or  other  official  book,  register, 
or  record  ^,  stating  a  fact  in  issue  or  relevant  fact,  and  made  by 
a  public  servant  in  the  discharge  of  his  official  duty,  or  by  any 
other  person  in  performance  of  a  duty  specially  enjoined  by 
the  law  of  the  country  in  which  such  book,  register,  or  record 
is  kept,  is  itself  a  relevant  fact  ^.  J 

36.  Statements  of  facts  in  issue  *  or  relevant  facts,  made  in 
published  maps  or  charts  generally  offered  for  public  sale  ^,  or 
in  maps  or  plans  made  under  the  authority  of  Government  ®, 
as  to  matters  usually  represented  or  stated  in  such  maps, 
charts,  or  plans  '^,  are  themselves  relevant  facts. 


eludes  books  containing  entries  not 
made  by,  or  at  the  dictation  of,  one 
having  personal  knowledge  of  the 
truth  of  the  facts  stated,  if  they  are 
regularly  kept  in  course  of  business, 
I  Bom.  6io. 

*  Such  a  book  itself  is  not  relevant 
to  disprove  an  alleged  transaction  by 
the  absence  of  any  entry  concerning 
it,  lo  Cal.  1024,  per  Field  J. 

'  e.  g.  a  decree,  9  Cal.  586,  590. 

^  Under  this  section  a  wajib-ul-arz 
regularly  entered  and  kept  in  the 
Collector's  office  and  authenticated 
by  the  signatures  of  the  officers  who 
made  it,  is  admissible  to  prove  a 
family  custom  of  inheritance,  L.  R.,  7 
I.  A.  63:  S.  C,  5  Cal.  744.  'A  state- 
ment made  by  the  survey  officer  that 
the  name  of  this  or  that  person  was 
entered  as  occupant  would  be  ad- 
missible if  relevant,  but  it  would  not 
be  admissible  to  prove  the  reasons 
for  such  an  entry  as  facts  in  another 
case,'  8  Bom.  547.  Sec.  35  relates  'to 
that  class  of  cases  where  a  public  officer 
has  to  enter  in  a   register  or  other 


book  some  actual  fact,  which  is  known 
to  him ;  as,  for  instance,  the  fact  of  a 
death  or  a  marriage.'  But  the  entry  by 
the  Collector  under  the  [Bengal  Land 
Registration]  Act  of  1876  that  any 
particular  person  is  the  proprietor  of 
certain  land,  is  only  a  statement  that 
such  person  is  entitled  to  the  property: 
it  is  the  record  of  a  right,  not  of  a  fact, 
9  Cal.  434,  435,  per  Garth  C.J. :  see 
also  6  C.  L.  R.  139. 

*  See  the  definition  supra,  p.  851. 

*  2  Ben.  P.  C.  139. 

^  for  public  purposes  ?  see  5  Cal. 
287  :  9  Cal.  741,  as  to  sec.  83.  But 
see  also  10  Suth.  Civ.  R.  443 :  24  ibid. 
192,  410.  In  Ireland,  Sugden  C.  ad- 
mitted the  poor-law  valuation  as  evi- 
dence of  the  value  of  land  comprised 
in  it ;  see  Swift  v.  Mc  Tiernan,  1 1 
Ir.  Eq.  Rep.  632. 

"  i.  e.  in  the  former  class  of  maps, 
etc.,  the  physical  features  of  the 
country  :  in  the  latter  class,  not  only 
such  features,  but  also  boundaries  of 
villages,  estates,  and  (in  khasrd 
maps)  fields. 
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37.  When  the  Court  has  to  form  an  opinion  as  to  the  Relevancy 
existence  of  any  fact  of  a  public  nature,  any  statement  of  it,  ^  '*f **'  ^ 
made  in  a  recital  contained  in  any  Act  of   Parliament,  or  fact  of 

in  any  Act  of  the  Governor  General  of  India  in  Coimcil,  or  of  ture'*co^ 

the  Governors  in  Council  of  Madras  or  Bombay,  or  of  the  taine^  i» 

cftrtftin 
Lieutenant-Governor  in  Council  of  Bengal,  or  in  a  notification  Acts  of 

of  the  Government  appearing  in  the  Gazette  of  India,  or  in  the  °<'*'fi°*" 

Gazette  of  any  Local  Government,  or  in  any  printed  paper 

purporting  to  be  the  London  Gazette  or  the  Government  Gazette 

of  any  colony  or  possession  of  the  Queen,  is  a  relevant  fact. 

38.  When  the  Court  has  to  form  an  opinion  as  to  a  law  of  Relevancy 
any  country,  any  statement  of  such  law  contained  in  a  book  ^entsas 
purporting  to  be  printed  or  published  under  the  authority  of  to  any  law 
the  Government  of  such  country  and  to  contain  any  such  law,  jn  j^w- 
and  any  report  of  a  ruling  of  the  Courts  of  such  country  books, 
contained  in  a  book  purporting  to  be  a  report  of  such  rulings, 

is  relevant  ^. 

HOW   MUCH    OF    A    STATEMENT   IS    TO    BE    PROVED. 

39.  When  any  statement  of  which  evidence  is  given  forms  What  evi- 
part  of  a  longer  statement,  or  of  a  conversation  or  part  of  an  gfve,twhen 
isolated  document,  or  is  contained  in  a  document  which  forms  statement 
part  of  a  book,  or  of  a  connected  series  of  letters  or  papers,  of  a  con- 
evidence  shall  be  given  of  so  much  and  no  more  of  the  state-  y"ation, 

,  °  _  document, 

ment,  conversation,  document,  book,  or  series  of  letters  or  book,  or 
papers  as  the  Court  considers  necessary  in  that  particular  case  ig[^'*(,r 
to  the  full  understanding  of  the  nature  and  effect  of  the  state-  papers, 
ment,  and  of  the  circumstances  under  which  it  was  made. 

JUDGMENTS    OF    COURTS    OF   JUSTICE,    WHEN    EELEVANT. 

40.  The  existence  of  any  judgment,  order,  or  decree  which  Previoas 
by  law  prevents  any  Court  from  taking  cognisance  of  a  suit  j.^^*^" 
or  holding  a  trial,  is  a  relevant  fact  when  the  question  is  to  bw » 
whether  such  Court  ought  to  take  cognisance  of  such  suit,  or  ^^  ^rial. 
to  hold  such  trial '^. 

'  As  to  presuming  the  genuineness  intended  to    include    all    judgments 

of  the  books  mentioned  in  this  section,  which   by  law  operate  to  prevent  a 

see  sec.  84  infra.  Court,  whether  civil  or  criminal,  from 

■■'  This   section   '  might  have  been  taking  cognisance  of  a  suit,  or  trying 

more    clearly   worded;    but    it   was  any  particular  issue,*  6  Cal.  lyo,  per 
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Relevancy  41.  A  final  judgment,  order,  or  decree  of  a  competent  Court, 
judgments  i^  ^^^  exercise  of  probate^,  matrimonial 2,  admiralty^  or 
in  probate  insolvency  *  "jurisdiction,  which  confers  upon  or  takes  away 

&c.  juria-  >i        "  ■,         ^      -,  ,=  1  •  ^      -,     -i 

diction.  trom  any  person  any  legal  character  ^,  or  which  declares  any 
person  to  be  entitled  to  any  such  character,  or  to  be  entitled  to 
any  specific  thing,  not  as  against  any  specified  person  but 
absolutely,  is  relevant  when  the  existence  of  any  such  legal 
character,  or  the  title  of  any  such  person  to  any  such  thing,  is 
relevant.  , 

Such  judgment,  order,  or  decree  is  conclusive  proof  m 

that  any  legal  character  which  it  confers  accrued  at  the 
time  when  such  judgment,  order,  or  decree  came  into  opera- 
tion; 

that  any  legal  character,  to  which  it  declares  any  such  ■ 
person  to  be  entitled,  accrued  to  that  person  at  the  time  when 
such  judgment,  order,  or  decree,  declares  it  to  have  accrued  to 
that  person ; 

that  any  legal  character  which  it  takes  away  from  any  such 
person  ceased  at  the  time  from  which  such  judgment,  order,  or 
decree,  declared  that  it  had  ceased  or  should  cease ;  i 

and  that  any  thing  to  which  it  declares  any  person  to  be  so 

entitled  was  the  property  of  that  person  at  the  time  from 

which  such  judgment  declares  that  it  had  been  or  should  be 

his  property"; 

Relevancy       ^2.  Judgments,  orders,  or  decrees  other  than  those  mentioned 

And  eiiect 

Garth  C.J. ;  in  other  words,  it  admits  Patent. 

all    judgments    inter   partes    which  '  Such  e.  g.  as  that  of  an  executor, 

would  operate  as  res  judicatae  in  a  14  Cal.  875. 

second  suit.  "  This  section,  founded  on  Sir  B. 

*  SeeActsXof  1865,  sec.  235  (supra,  Peacock's  judgment  in  F.  B.  E.  662 
vol.  1.  p.  447) ;  XXI  of  1870;  V  of  (S.  C,  7  Suth.  Civ.  R.  339),  admits 
1881.  Sec.  41  applies  to  probates  of  judgments  in,  rem  as  evidence  in 
Hindiiwills  granted  before  the  passing  all  subsequent  suits,  where  the  ex- 
of  the  Hindu  Wills  Act,  14  Cal.  861,  istence  of  the  right  is  in  issue, 
875.  whether  between  the  same  parties  or 

^  See  Act  IV  of  1869,  XV  of  1865,  not,  6  Cal.  191.     The  Judicial  Com- 

XXIof  1866,  Illof  1872,  andXVof  mittee    had   held    in    1871,    that  it 

1872.  seemed  extremely  doubtful  whether 

^  See  12  &  13  Vic.  c.  96:  23  &  24  there  existed  in  India  (exclusive  of 

Vic.  c.  88,  and  the  Letters  Patent  of  the  peculiar  jurisdiction  exercised  by 

the  High  Court,  1865,  sec.  32.  the  High  Courts  in  matters  of  pro- 

*  See  the  Code  of  Civil  Procedure,  bate,  prize,  etc.)  any  ordinary  Court 
chap.  XX,  and  for  the  High  Courts  capable  of  giving  a  judgment  in  rem, 
1 1  &  1 2  Vic.  c.  2 1  and  the  Letters  1 1  Ben.  247. 
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in   section   41,  are  relevant  if  they  relate   to  mattei-s  of  aofjudg- 
public  nature  relevant  to  the  inquiry ;  but  such  judgments,  ™era^r°'^' 
orders,  or  decrees  are  not  conclusive  proof  ^  of  that  which  they  decrees, 

•    2  other  than 

State   .  thoee  men* 

m     ,     .•  tioned  in 

lUuslrations.  ^     , 

A  sues  B  for  trespass  on  his  land.  B  alleges  the  existence  of 
a  public  right  of  way  over  the  land,  which  A  denies. 

The  existence  of  a  decree  in  favour  of  the  defendant,  in  a  suit 
by  A  against  C  for  a  trespass  on  the  same  land,  in  which  C  alleged 
the  existence  of  the  same  right  of  way,  is  relevant,  but  is  not  con- 
clusive proof  that  the  right  of  way  exists. 

43.  Judgments,  orders,  or  decrees,  other  than  those  men-  judg- 
tioned  in  sections  40,  41,  or  42,  are  irrelevant,  unless  the '^'^^^^jj^j. 
existence  of  such  judgment,  order,  or  decree  is  a  fact  in  issue,  than  those 

or  is  relevant  under  some  other  provision  of  this  Act  ^.  jn  gg 

40-42, 
Illustrations.  when  re- 

(a)  A  and  B  separately  sue  C  for  a  libel  which  reflects  upon  l®^*^'- 
each  of  them.     C  in  each  case  says,  that  the  matter  alleged  to  be 
libellous  is  true,  and  the  circumstances  are  such  that  it  is  pro- 
bably true  in  each  case,  or  in  neither. 

A  obtains  a  decree  against  C  for  damages  on  the  ground  that  C 
failed  to  make  out  his  justification.  The  fact  is  irrelevant  as 
between  B  and  C. 

(b)  A  prosecutes  B  for  adultery  with  C,  A'a  wife. 

B  denies  that  C  is  ^I's  wife,  but  the  Court  convicts  B  of  adulteiy. 
Afterwards,  C  is  prosecuted  for  bigamy  in  marrying  B  during 
A's  lifetime.     C  says  that  she  never  was  A'a  wife. 
The  judgment  against  B  is  irrelevant  as  against  C, 

(c)  A  prosecutes  B  for  stealing  a  cow  from  him.  B  is  con- 
victed. 

A,  afterwards,  sues  C  for  the  cow,  which  B  had  sold  to  him 

'  See  sec.  4,  supra  p.  853.  judgment    having   been    given    is    a 

"  This  section  admits  all  judgments,  matter     to     be     proved.        As,     for 

not  as  res  judicatae,  but  as  evidence,  instance,    if  A    sued   B  for   slander 

although  they  may  not  be  between  in   saying    that    he    had    been    con- 

the  same  parties,  provided  they  relate  victed    of   forgery,   and    B    justified 

to  matters  of  a  public  nature  relevant  upon    the    ground   that   the   alleged 

to  the  enquiry,  6  Cal.  191  (where  '  43'  slander  was  true,  the  conviction  of  A 

is  misprinted  for  '  42  ')•     Sec.  42  does  for   forgery  would   be   a   fact   to  be 

not  appear  to  include  judgments,  etc.,  proved  by  B  like  any  other  fact  in 

relating  to  general  customs  or  rights,  the   case,    and  quite   irresi)ective   of 

as  to  which  see  sec.  48.  whether  A  had  been  actually  guilty, 

'  .See  sec.  13.     Tlie  cases  contem-  6    Cal.    192.      As    to    proving    the 

plated    by   section   43   are   those  in  existence  of  a  judgment,  iU  date,  or 

which    the    fact    of    any    particular  legal  consequences,  see  sec.  76  infra. 

VOL.    11.  ^    L 
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Fraud  or 
coUuBion 
in  obtain- 
ing judg- 
ment, or 
incompe- 
tency of 
Court,  may 
be  proved. 


Opinions 
of  experts. 


before  his  conviction.  As  between  A  and  C,  the  judgment  against 
£  is  irrelevant. 

(d)  A  has  obtained  a  decree  for  the  possession  of  land  against  JB. 
C,  ^'s  son,  murders  A  in  consequence. 

The  existence  of  the  judgment  is  relevant,  as  showing  motive 
for  a  crime. 

44.  Any  party  to  a  suit  or  other  proceeding  may  show  that 
any  judgment,  order  or  decree  which  is  relevant  under  section 
40,  41  or  42,  and  which  has  been  proved  by  the  adverse  party, 
was  delivered  by  a  Court  not  competent  to  deliver  it^,  or  was 
obtained  by  ^  fraud  or  collusion  ^. 

OPINIONS    OP   THIRD    PERSONS,    WHEN    RELEVANT. 

45.  When  the  Court  has  to  fonn  an  opinion  upon  a  point 
of  foreign  law  *,  or  of  science  or  art,  or  as  to  identity  of  hand- 
writing, the  opinions  upon  that  point  of  persons  specially 
skilled  in  such  foreign  law,  science,  or  art,  or  in  questions  as  to 
identity  of  handwriting  ^,  are  relevant  facts. 

Such  persons  are  called  experts  ". 


II 


Illustrations. 
whether  the   death 


of  ^    was  caused  by 


(a)  The  question  is, 
poison. 

The  opinions  of  experts  as  to  tlie  symptoms  produced  by  the 
poison  by  which  A  is  supposed  to  have  died,  are  relevant^. 

(6)  The  question  is,  whether  A,  at  the  time  of  doing  a  certain 
act,  was,  by  reason  of  unsoundness  of  mind,  incapable  of  knowing 


'  See  for  illustrations  7  N.  "W.  P. 
99  and  6  Bom.  703. 

^  As  to  fraud  see  Fhilipson  v.  JSarl 
of  Egremont,  6  Q.  B.  587,  605, 
and  Hogers  v.  Hadley,  2  H.  &  C.  247. 
As  to  the  meaning  of  '  fraud '  see  Act 
IX  of  1872,  sec,  17. 

'  The  language  of  this  section  is 
wide  enough  to  allow  a  party  to  the 
suit  in  which  the  judgment  was 
obtained,  to  aver  that  it  was  obtained 
by  the  fraud  of  his  antagonist,  though 
the  judgment  stands  unreversed.  It 
is  also  wide  enough  to  allow  a  party 
to  set  up  his  own  fraud  or  collusion  in 
procuring  the  former  judgment,  6 
Bom.  715,  716:  per  Latham  J.:  see 
1  Suth.  Civ.  R.  156. 

*  See  sec.  38  infra. 


*  The  words  as  to  handwriting  were 
inserted  by  Act  XVIII  of  1872.  They 
enable  the  High  Courts  to  continue  the 
useful  practice  of  examining  their  in- 
terpreters aud  translators  on  questions 
of  the  genuineness  of  handwriting  in 
the  Native  languages,  especially  in 
cases  of  comparison.  ! 

*  Taylor,  Ev.  §§  1418,  1419,  1421.  | 
They  are  only  witnesses,  not  judges.    I 

^  The  experts  may  be  asked,  what  | 
judgment  they  can  form  on  the  sub- 
ject,   assuming  the    facts  stated  in  , 
evidence  to  be  true,  see  9  Cal.  455>  I 
or,  in  other  words,  to  what  cause  they 
would  attribute  A's  death,  assuming 
the  symptoms  attending  it  to  have 
been  correctly  described  ? 
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the  nature  of  the  act,  or  that  he  was  doing  what  was  either  wrong 
or  contrary  to  law. 

The  opinions  of  experts  upon  the  question  whether  the  symp- 
toms exhibited  by  A  commonly  show  unsoundness  of  mind,  and 
whether  such  unsoundness  of  mind  usually  renders  persons  in- 
capable of  knowing  the  nature  of  the  acts  which  they  do,  or  of 
knowing  that  what  they  do  is  either  wrong  or  contraiy  to  law,  are 
relevant. 

(c)  The  question  is,  whether  a  certain  document  was  written  by 
A .  Another  document  is  produced  which  is  proved  or  admitted  to 
have  been  written  by  A . 

The  opinions  of  experts  on  the  question  whether  the  two  docu- 
ments were  written  by  the  same  person  or  by  different  persons, 
are  relevant*. 

46.  Facts,  not   otherwise  relevant,  are  relevant  if  they  Facts 
support  or  are  inconsistent  with  the  opinions  of  experts,  when  ^""^^S 

such  opinions  are  relevant  ^.  opinions  of 

experts. 
Illustrations. 

(a)  The  question  is,  whether  A  was  poisoned  by  a  cei-tain 
poison. 

The  fact  that  other  persons,  who  were  poisoned  by  that  poison, 
exhibited  certain  symptoms  which  experts  affirm  or  deny  to  be 
the  symptoms  of  that  poison,  is  relevant. 

(6)  The  question  is,  whether  an  obstruction  to  a  harbour  is 
caused  by  a  certain  sea-wall. 

The  fact  that  other  harbours  similarly  situated  in  other  respects, 
but  where  there  were  no  sea-walls,  began  to  be  obstructed  at  about 
the  same  time,  is  relevant*. 

47.  When  the  Court  has  to  form  an  opinion  as  to  the  Opinion  as 
person  by  whom  any  document  was  written  or  signed,  the  ^J*^*^^" 
opinion  of  any  person  acquainted  with  the  handwriting  of  the  when  rele- 
person  by  whom  it  is  supposed  to  be  written  or  signed  that  it 

was  or  was  not  written  or  signed  by  that  person,  is  a  relevant 
fact. 

Explanation. — A  person  is  said  to  be  acquainted  with  the 
handwriting  of  another  person  when  he  has  seen  that  person 
write,  or  when  he  has  received  documents  purporting  to  be 
written  by  that  person  in  answer  to  documents  written  by 
himself  or  under  his  authority  and  addressed  to  that  person,  or 

'  For  more  as  to  proof  of  hand-  '  as  serving  to  elucidate  the  reafon- 

writing,  see  sees.  47  and  73.  ing  of  the  experts,  Volkts  v.  Ckadd,  3 

'  Taylor,  i>.  $  337.  Doug.  157. 

3    I,   2 
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Opinion  as 
to  exist- 
ence of 
right  or 
custom, 
when  re- 
levant. 


when,  in  the  ordinary  course  of  business,  documents  pur- 
porting to  be  written  by  that  person  have  been  habitually 
submitted  to  him. 

Illustration. 

The  question  is,  whether  a  given  letter  is  in  the  handwriting 
of  .4,  a  merchant  in  London. 

^  is  a  merchant  in  Calcutta,  who  has  written  letters  addressed 
to  A  and  received  letters  purporting  to  be  written  by  him.  C 
is  ^'s  clerk,  whose  duty  it  was  to  examine  and  file  B's  corre- 
spondence. D  is  ^'s  broker,  to  whom  B  habitually  submitted 
the  letters  purporting  to  be  written  by  A  for  the  piu'pose  of 
advising  with  him  thereon. 

The  opinions  of  B,  C,  and  D  on  the  question  whether  the  letter 
is  in  the  handwriting  of  A  are  relevant,  though  neither  B,  C,  nor  D 
ever  saw  A  write. 

48.  ^Tien  the  Court  has  to  form  an  opinion  as  to  the 
existence  of  any  general  custom  or  right,  the  opinions,  as 
to  the  existence  of  such  custom  or  right,  of  persons  who 
would  be  likely  to  know  of  its  existence  if  it  existed,  are 
relevant  ^.  I 

Explanation. — The  expression  'general  custom  or  right' 
includes  customs  or  rights  common  to  any  considerable  class 
of  persons  '^, 

Illustration, 

The  right  of  the  villagers  of  a  particular  village  to  use  the 
water  of  a  particular  well  is  a  general  right  within  the  meaning 
of  this  section. 


11 


Opinions 
as  tu 
usages, 
tenets, 
etc ,  when 
relevant. 


49,  When  the  Court  has  to  form  an  opinion  as  to — 
the  usages  and  tenets  of  any  body  of  men  or  family  ^, 
the    constitution    and    government    of    any    religious    or 

charitable  foundation  *,  or 

the  meaning  of  words  or  terms  used  in  particular  districts 

pr  by  particular  classes  of  people, 

the  opinions  of  persons  having  special  means  of  knowledge 

thereon,  are  relevant  facts. 


'  As  to  the  admissib'lity  of  a  icajib- 
vl-arz  under  this  section,  see  L.  R.,  7 
I.  A.  63,  (S.  C.)  5  Cal.  744,  754. 

*  It  also  probably  includes  public 
customs  or  rights. 
See  sec.  13  supra. 


*  When  these  are  settled  by  deed       admissible. 


(as,  for  instance,  in  the  case  of 
Pachiappa's  Charities,  Madras),  thej 
deed  would  be  the  best  eAidence,  and! 
the  opinions  here  mentioned  ought 
not  to  be  admitted,  except  when 
secondary   evidence  of  the   deed  i«l 
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50.  When  the  Court  has  to  form  an  opinion  as  to  the  Opinion  on 
relationship  of  one  person  to  another,  the  opinion,  expressed  "^^1**'°°' 
by  conduct,  as  to  the  existence  of  such  relationship,  of  any  relevant, 
person  who,  as  a  member  of  the  family  or  otherwise,  has 
special  means  of  knowledge  on  the  subject,  is  a  relevant  fact : 
Provided  that  such  opinion  shall  not  be  sufficient  to  prove  a 
marriag-e  in  proceedings  under  the  Indian  Divorce  Act  ^,  or  in 
prosecutions  under  sections  494,  495, 497  2,  or  498  of  the  Indian 

Penal  Code  •'. 

Illtbstrations. 

(a)  The  question  is,  whether  A  and  B  were  married. 

The  fact  that  they  were  usually  received  and  treated  by  their 
friends  as  husband  and  wife,  is  relevant  ■*. 

(6)  The  question  is,  whether  A  was  the  legitimate  son  of  B. 
The  fact  that  A  was  always  treated  as  such  by  members  of  the 
family,  is  relevant. 

51.  Whenever  the  opinion  of  any  living  person  is  relevant.  Grounds  of 
the  grounds  on  which  such  opinion  is  based  are  also  relevant,    ^'jjgn"^- 

Illtistration. 
An  expert  may  give  an  account  of  experiments  perfonned  by 
him  for  the  purpose  of  forming  his  opinion". 

CHARACTER  WHEN  RELEVANT. 

52.  In  civil  cases,  the  fact  that  the  character  of  any  person  In  civil 
concerned  is  such  as  to  render  probable  or  improbable  any  c^jaracter 
conduct  imputed  to  him,  is  irrelevant,  except  in  so  far  as  such  to  prove 
character  appears  from  facts  otherwise  relevant '.  irrelevknt. 

'  Act  IV  of  1869.  husband  and  wife  themselves,  if  given 

'  See  5  All.  234.  with    sufHcient    particularity    as    to 

'  Taylor,  §§  172,578.    This  section  time,  place,  and  circumstances,  and 

shows    that,   when    marriage   is    an  subject  to  cross-examination,  should 

ingredient  in  an  oitence,  as  in  bigamy,  not   be   enough   to   prove  a   fact   of 

adultery,  and  the  enticing  of  married  which  they  might  posaibly  be  the  only 

women,   the    fact    of   the    marriage  available  witnesses,  and  as  to  which 

must  be  strictly  proved,  5  Cal.  566,  their  evidence,  if  believed,  is  oonclu- 

overruling  8  Ben.  Appx.  63.     Other-  sive.' 

wise  in  civil  cases,  Lyle  v.  FAlwood,  •  He  may  also  say  that  he  acted 

L.  R.,  19  Eq.  98.  on  his  opinion.     See  sees.  8  and  11 

*  except,   apparently,  in   the   pro-  supra,  and  in  England  Stephenton  v. 

ceetlings  and  prosecutions  mentioned  tha  River  Tyne  Impt.Commra.,l'j  Vf . 

in  the  proviso.     '  It  is  difficult,'  says  R.  590. 

Mr.  Mayne  {Ptnal  Code,  p.  405),  '  to  •  Taylor,  ((  354,  355. 
see  why  the  evidence  of  the  alleged 
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In  crimi- 
nal cases, 
good 

character 
relevant. 

Previous 
conviction 
relevant : 
not  bad 
character 
except  in 
reply. 


Character 
as  affecting 


53.  In  criminal  proceedings,  the  fact  that  the  person, 
accused  is  of  a  good  character,  is  relevant  ^. 

54.  In  criminal  proceedings,  the  fact  that  the  accused 
person  has  been  previously  convicted  of  any  offence''*  is 
relevant^;  but  the  fact  that  he  has  a  bad  character  is 
irrelevant  *,  unless  evidence  has  been  given  that  he  has  a  good 
character,  in  which  case  it  becomes  relevant  ^. 

Explanation. — This  section  does  not  apply  to  eases  in 
which  the  bad  character  of  any  person  is  itself  a  fact  in 
issue  ^. 

55.  In  civil  cases,  the  fact  that  the  character  of  any  person 
is  such  as  to  affect  the  amount  of  damages  which  he  ought  to 
receive,  is  relevant"^. 

Explanation. — In  sections  52,  ^^,  54,  and  ^^,  the  word 
^character'  includes  both  reputation  and  disposition;  but 
evidence  may  be  given  only  of  general  reputation  and  general 
disposition,  and  not  of  particular  acts  by  which  reputation  or 
disposition  were  shown.  j 


•  Taylor,  §  35i; 

'  however  dissimilar  in  character. 
Contrast  34  &  35  Vic.  c.  112,  s.  19,  in 
cases  of  receiving  stolen  goods. 

'  See  sec.  1 1  infra. 

*  6  Suth.  Cr.  72,  col.  2  :  7  ibid. 
7,  col.  2  :  8  ibid.  11,  col.  2. 

*  See  also  sec.  155  as  to  cases  of 
rape. 

•  Except  under  very  special  cir- 
cumstances, the  proper  object  of  using 
previous  convictions  is  to  determine 
the  amount  of  punishment  to  be 
awarded  should  the  prisoner  be  con- 
victed, 5  Cal.  768,  and  this  was  the 
view    taken    by    the    legislature    in 


enacting  the  Code  of  Criminal  Pro- 
cedure, s.  310.  But  see  14  Cal.  172, 
quoting  the  report  of  the  Select 
Committee  {Gazette  of  India,  June 
24,  1871,  p.  239):  'We  permit  evi- 
dence to  be  given  of  previous  con- 
victions against  a  prisoner  for  Ihe 
puri>08e  of  prejudicing  him.  We  do 
not  see  why  he  should  not  be  pre- 
judiced by  such  evidence  if  it  is  true.' 
As  to  evidence  of  previous  con- 
victions and  general  character  in 
Native  Courts  Martial,  see  Act  V  of 
1869,  art.  117. 

''  See  Taylor,  §  359:  Scott  v.  Samp- 
son, L.  R.,  8  Q.  B.  D.  491. 
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PART    II. 

ON  PROOF. 

CHAPTER   III. 

FACTS    WHICH    NEED    NOT   BE    PROVED. 

56.  No  fact  of  which  the  Court  will  take  judicial  notice  Fact  judi- 
need  be  proved.  f^^lt 

57.  The  Court  shall  take  judicial  notice  of  the  following  Facts  of 
»     .     J  which 
ta<JtS     : —  Court  njjjgt 

( 1 )  All  laws  or  rules   having*   the   force   of   law   now  or  ^^^  jadi- 
heretofore  in  force,  or  hereafter  to  be  in  force,  in  any  part  of 
British  India  ^ : 

(2)  All  public  Acts  passed  or  hereafter  to  be  passed  by 
Parliament,  and  all  local  and  personal  Acts  directed  by 
Parliament  to  be  judicially  noticed  : 

(3)  Articles  of  War  for  Her  Majesty^s  Array  or  Navy: 

(4)  The  course  of  proceeding  of  Parliament  and  of  the 
Councils  for  the  purposes  of  making  laws  and  regulations 
established  under  the  Indian  Councils  Act^,  or  any  other  law 
for  the  time  being  relating  thereto  : 

Explanation. — The  word  '  Parliament,'  in  clauses  (2)  and 
(4),  includes — 

1.  The  Parliament  of  the  United  Kingdom  of  Great 
Britain  and  Ireland ; 

2.  The  Parliament  of  Great  Britain ; 

3.  The  Parliament  of  England ; 

4.  The  Parliament  of  Scotland,  and 

5.  The  Parliament  of  Ireland  : 

'  The  list  is   far  from  complete ;  framed  by  the  commiMioner  of  police 

for  instance,  the  Anglo-Indian  Courts  (Mad.   Act   Til  of   1863,  «.   5);   in 

take    judicial    notice    of    the    ordi-  Bombay,  notifications  in  the  Gazette 

nary   course    of    nature,    the    mean-  (Rom.  Act  X  of  1 866,  s.  4);  in  Oudh 

ing  of  English  words,  and  all  other  the   list   of    taluqditrs  and   grantee* 

matters  which  they  are  directed  by  published  by  the  Chief  Commiationer 

any  Act  to  notice,  such  as,  in  Bengal,  (Act  I  of  1869,  s.  10). 
lists    of    landholders   who   have   not  *  e.g.  the  Mulianimadan  ecclesias- 

made  roadcess  returns  (Ben.  Act  IX  tical  law,  7  All.  461. 
of  1880,  8.  19) ;  in  Madras,  bye-laws  '   1861,  i.e.  14  *  25  Vic.  c.  67. 
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(5)  The  accession  and  the  sign  manual  of  the  Sovereign  for 
the  time  being  of  the  United  Kingdom  of  Great  Britain  and 
Ireland : 

(6)  All  seals  of  which  English  Courts  take  judicial  notice  ^ : 
the  seals  of  all  the  Courts  ^  of  British  India,  and  of  all  Courts 
out  of  British  India,  established  by  the  authority  of  the 
Governor  General  or  any  Local  Government  in  Council :  the 
seals  of  Courts  of  Admiralty  and  Maritime  Jurisdiction  and 
of  notaries  public,  and  all  seals  which  any  person  is  autho- 
rized to  use  by  any  Act  of  Parliament  or  other  Act  or 
Regulation  having  the  force  of  law  in  British  India  : 

(7)  The  accession  to  office,  names,  titles,  functions,  and 
signatures  of  the  persons  filling  for  the  time  being  any  public 
office^  in  any  part  of  British  India,  if  the  fact  of  their 
appointment  to  such  office  is  notified  in  the  Gazette  of  India,  or 
in  the  official  gazette  of  any  Local  Government  ^ : 

(8)  The  existence,  title,  and  national  flag  of  every  State  or 
Sovereign  recognized  by  the  British  Crown  °  : 

(9)  The  divisions  of  time  ^,  the  geographical  divisions  of  the 
world,  and  public  festivals,  fasts,  and  holidays  notified  in  the 
official  Gazette'' : 

(10)  The  territories  under  the  dominion  of  the  British 
Crown : 

(11)  The  commencement,  continuance,  and  termination  of 
hostilities  between  the  British  Crown  and  any  other  State  or 
body  of  persons : 

(12)  The  names  of  the  members  and  officers  of  the  Court, 
and  of  their  deputies  and  subordinate  officers  and  assistants, 
and  also  of  all  officers  acting  in  execution  of  its  process,  and  of 
all  advocates,  attorneys,  proctors,  vakils,  pleaders,  and  other 
persons  authorized  by  law  to  appear  or  act  before  it  ^ : 

(13)  The  rule  of  the  road  on  land  or  at  sea. 

In  all  these  cases,  and  also  on  all  matters  of  public  history, 

'  Taylor,  §  6.  '  The    Courts    also   take    judicial 

'  see  sec.  3  supra,  p.  S51,  and  14  notice     of    the     «o»-recognition    of 

Cal.  176.  foreign   states,   Code   of    Civil   Pro- 

^  Act  V  of  1883,  s.  32,  cl.  (2).  cediire,  s.  431,  supra  p.  636. 

^  I  Ben.  0.  Cr.  27  (Justices  of  the  «  This  includes  the  Native  eras. 

Peace):  Ind.  Jur.  N.  S.  106:  4  Ben.  ''  of  any  Local  Government? 

0.  J.  51  (jailor).  *  See  Act  XVIII  of  1879. 
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literature,  science,  or  art^  the  Court  may  resort  for  its  aid 
to  appropriate  books  or  documents  of  reference  ^. 

If  the  Court  is  called  upon  by  any  person  to  take  judicial 
notice  of  any  fact,  it  may  refuse  to  do  so,  unless  and  until 
such  person  produces  any  such  book  or  document  as  it  may 
consider  necessary  to  enable  it  to  do  so  ^. 

58.  No  fact  need  be  proved  in  any  proceeding  which  the  Facts  ad- 
parties  thereto  or  their  agents  agree  to  admit  at  the  hearing  ^,  jjggj  ^q^. 
or  which,  before  the  hearing  ^,  they  agree  to  admit  by  any  be  proved, 
writing  under  their  hands,  or  which  by  any  rule  of  pleading 
in  force  at  the  time  they  are  deemed  to  have  admitted  by 
their   pleadings  * :    Provided   that    the    Court    may,    in    its 
discretion,  require  the  facts  admitted  to  be  proved  otherwise 
than  by  such  admissions  •^. 


CHAPTEE  IV. 

OF    ORAL    EVIDENCE. 

59.  All  facts,  except  the  contents  of  documents,  may  be  proof  of 

proved  by  oral  evidence  *'.  ***^^  ^T 

*  •'  oral  evi- 

60.  Oral  evidence  must  '^,  in  all  cases  whatever,  be  direct ;  "*®'^*'®- 

That  is  to  say—  dence^must 

If  it  refers  to  a  fact  which  could  be  seen,  it  ^  must  be  the  ^  direct, 
evidence  of  a  witness  who  says  he  saw  it  ^ ; 

If  it  refers  to  a  fact  which  could  be  heard,  it  ^  must  be  the 
evidence  of  a  witness  who  says  he  heard  it " ; 

'  See,  for  instance,  12  Moo.  I.  A.  *  5 'Bom.  143;  query,  what 'rule of 

398  (sworn  translations  of  Sanskrit  pleading' is  referred  to? 

works   on    adoption)  :     10    Cal.    140  *  See  more  as  to  admissions,  sec. 

(Taylor's  Medical  Jurisprudence)  :  7  31. 

Ben.  70  (Harington's  Anali/xis).  *  See  Ben.  F.  B.  R.  3  (adjustment 

"   Van     Omeron    v.     Dowick,     2  of  accounts) :    1   All.  442   (part-pay- 

C'ampb.  44.  ment  of  mortgage  debt). 

*  i.e.  when  there  are  more  hearings  '  This  imposes  a  duty  on  the  Court 

than  one,    the  final  hearing.     Thus  to  exclude  all  oral  evidence  that  is 

where  A  sues  to  eject  JB  for  non-pay-  not '  direct,'  whether  the  party  against 

nient  of  rent,  and  B  at  the  firsthearing  whom  it  is  tendered  objects  or  not. 

orally  asserts  payment  in  full,  at  the  *  i.e.  the  oral  evidence. 

final  hearing  no  evidence  of  title  or  °  i.e.thefactdeposedto,  I  jBen.  Ap- 

lenancy  need  be  offered.  pendix,  18,  19. 
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Proof  of 
contents 
of  docu- 
ments. 
Primary 
evidence. 


If  it  refers  to  a  fact  which  could  be  perceived  by  any 
other  sense  or  in  any  other  manner,  it  ^  must  be  the  evidence 
of  a  witness  who  says  he  perceived  it  ^  by  that  sense  or  in  that 
manner ; 

If  it  refers  to  an  opinion  or  to  the  grounds  on  which 
that  opinion  is  held,  it  ^  must  be  the  evidence  of  the  person 
who  holds  that  opinion  on  those  grounds  : 

Provided  that  the  opinions  of  experts  expressed  in  any 
treatise  commonly  offered  for  sale^,  and  the  grounds  on  which 
such  opinions  are  held,  may  be  proved  by  the  production 
of  such  treatises  if  the  author  is  dead  or  cannot  be  found, 
or  has  become  incapable  of  giving  evidence,  or  cannot  be 
called  as  a  witness  without  an  amount  of  delay  or  expense 
which  the  Court  regards  as  unreasonable  : 

Provided  also  that,  if  oral  evidence  refers  to  the  existence 
or  condition  of  any  material  thing  other  than  a  document,  the 
Court  may,  if  it  thinks  fit,  require  the  production  of  such 
material  thing  for  its  inspection. 


CHAPTEE  V. 

OF    DOCUMENTARY    EVIDENCE. 

61.  The  contents  of  documents  may  be  proved  either 
by  primary  or  by  secondary  evidence. 

62.  Primary  evidence  means  the  document  itself  produced 
for  the  inspection  of  the  Court. 

Exjdanation  I. — Where  a  docimient  is  executed  in  several 
parts,  each  part  is  primary  evidence  of  the  document : 

Where  a  document  is  executed  in  eoimterpart,  each  counter- 
part being  executed  by  one  or  some  of  the  parties  only,  each 
counterpart  is  primary  evidence  as  against  the  parties 
executing  it  *. 

Explanation  II. — Where  a  number  of  documents  are  all 
made  by  one  uniform  process,  as  in  the  case  of  printing, 

*  i.  e.  the  oral  evidence.  see  sec.  104  infra. 

'  i.e.  the  fact  deposed  to,  12  Ben.  *  and  secondary  evidence  as  agains^ 

Appendix,  18,  19.  the  other  parties,  sec.  (>l,  cl.  (4). 

'  As  to  the  burden  of  prov  ing  this,  I 
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lithography,  or  photography,  each  is  primary  evidence  of  the 
contents  of  the  rest;  bat  where  they  are  all  copies  of  a 
common  original,  they  are  not  primary  evidence  of  the 
contents  of  the  original. 

Illustration. 
A  person  is  shown  to  have  been  in  possession  of  a  number  of 
placards,  all  printed  at  one  time  from  one  original.  Any  one  of 
the  placards  is  primaiy  evidence  of  the  contents  of  any  other, 
but  no  one  of  them  is  primary  evidence  of  the  contents  of  the 
original'. 

63.  Secondary  evidence  means  and  includes —  Secondary 
(i)  Certified  copies  given  under  the  provisions  hereinafter  e^idei^ce- 

contained^; 

(2)  Copies  made  from  the  original  by  mechanical  processes 
which  in  themselves  insure  the  accuracy  of  the  copy,  and 
copies  compared  with  such  copies ; 

(3)  Copies  made  from  or  compared  with  the  original ; 

(4)  Counterparts  of  documents  as  against  the  parties  who 
did  not  execute  them  •' ; 

(5)  Oral  accounts  of  the  contents  of  a  document  given 
by  some  person  who  has  himself  seen  it  ^. 

Illustrations. 

(o)  A  photograph  of  an  original  is  secondary  evidence  of  its 
contents,  though  the  two  have  not  been  compared,  if  it  is  proved 
that  the  thing  photographed  was  the  original. 

(h)  A  copy  compared  with  a  copy  of  a  letter  made  by  a  copying 
machine  is  secondary  evidence  of  the  contents  of  the  letter,  if  it  is 
fhown  that  the  copy  made  by  the  copying  machine  was  made  from 
the  original. 

(c)  A  copy  transcribed  from  a  copy,  but  afterwards  compared 
with  the  original,  is  secondary  evidence ;  but  the  copy  not  so 
compared  is  not  secondary  evidence  of  the  original,  although  the 
copy  from  which  it  was  transcribed  was  compared  with  the  original. 

(d)  Neither  an  oral  account  of  a  copy  compared  with  the 
original,  nor  an  oral  account  of  a  photograph  or  machine-copy  of 
the  original,  is  secondary  evidence  of  the  original. 

64.  Documents  must  be  proved  by  primary  evidence  except  Proof  <if 

,1  ^        •      PL  i-         1  documents 

m  the  cases  herematter  mentioned.  by  primary 

evidence. 

'  R.  V.  Watson,  3a  HoweU's  S.  T.  '  Mnnn  v.  GodboU,  3  Bing.  aga. 

8a -86.  *  i.e.  the  orijfinal  document,  7  Bom. 

'  Sec.  76.    A«  to  presuming  correct-        139. 
new  of  certified  copies,  see  sec.  79. 
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When  se-        65.  Secondary    evidence    may   be   given  ^    of    the   exist- 
evddence      ©iice,  Condition,  or  contents  o£  a  document  ^  in  the  following 
relating  to  cases  : — 
documents 

may  be  (a)  When  the  original  is  shown  or  appears  to  be  in  the 

given. 

possession  or  power 

of  the  person  against  whom  the  document  is  sought  to  be 
proved,  or 

of  any  person  out  of  reach  of,  or  not  subject  to^,  the 
process  of  the  Court,  or 

of  any  person  legally  bound  to  produce  it, 

and  when,  after  the  notice  mentioned  in  section  66,  such 
person  does  not  produce  it  * ; 

(b)  When  the  existence,  condition,  or  contents  of  the  original 
have  been  proved  to  be  admitted  in  writing  by  the  person 
against  whom  it  is  proved  or  by  his  representative  in  interest; 

(c)  When  the  original  has  been  destroyed  or  lost  ^,  or  when 
the  party  offering  evidence  of  its  contents  cannot,  for  any 
other  reason  not  arising  from  his  owti  default  or  neglect, 
produce  it  in  reasonable  time  ^ ; 

{d)  When  the  original  is  of  such  a  nature  as  not  to  be  easily 
moveable  "^ ; 

(e)  When  the  original  is  a  public  document  within  the 
meaning  of  section  74 ; 

(f)  When  the  original  is  a  document  of  which  a  certified 

'  in   criminal  as  well   as  in  civil  to  produce,  9  Cal.  944. 

proceedings,  and  see  14  Cal.  486.  *  7     Cal.     98.       The    destruction 

"  i.e.    a    document    admissible  in  or    loss    may    be     proved    by    the 

evidence.     If    it  is  inadmissible  in  admission  of  the  party  or  his  pleader, 

consequence  of  not  being  registered  R.  v.  Haworth,  4  C.  &  P.  254. 

(6  Mad.  117)  or  not  being  properly  *  22  Suth.  Civ.  R.  303  :  5  Cal.  886: 

stamped,  secondary  evidence  cannot  7  Cal.  98.    The  rule  in  the  Limitation 

be  given  of  its  existence,  etc.  Act,  sec.  19,  as  to  acknowledgments  is 

^  This  seems  intended  to  include  an  exception  to  this  clause, 

the  case  of  a  person  not  legally  bound  ^  Mortimer  v.  M'Callan,  6  M.  &  ^  • 

to  produce  the  document,  who  refuses  68,  where  Lord  Abinger  mentioned  a 

to  produce  it :  Miles  v.  Oddy,  6  C.&P.  case  in  which  a  libel  was  written  on 

732  :  Marston  x.Doicnes,  i  A.&E.  31.  the  wall  of  a  jail,  and  the  writer  was 

*  This  seems  to  mean  :  '  When  convicted  on  mere  proof  of  his  hand- 
any  person  in  whose  possession  or  writing.  The  case  where  the  original 
power  the  original  may  be,  after  re-  is  in  a  country  from  which  it  is  not 
ceiving  the  notice  (if  any)  required  by  permitted  to  be  removed  (Ahvon  v. 
sec.  66,  does  not  produce  such  original,'  Furnival,  i  C.  M.  &  E.  277,  291)  w 
see  R.  V.  Wat>-on,  2  T.  R.  201.  not  provided  for,  unless  perhaps  by 
There  need  be  no  evidence  of  refusal  the  latter  part  of  clause  [e). 


\ 


^ 
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copy  is  permitted  by  this  Act,  or  by  any  other  law  in  force  ^  in 
British  India  ^,  to  be  g-iven  in  evidence ; 

(ff)  When  the  originals  consist  of  numerous  accounts  or 
other  documents  which  cannot  conveniently  be  examined  in 
court,  and  the  fact  to  be  proved  is  the  general  result  of  the 
whole  collection  ^. 

In  cases  (a),  (c),  and  (d),  any  secondary  evidence  of  the 
contents  of  the  document  is  admissible  *, 

In  case  (b),  the  written  admission  is  admissible. 

In  case  (e)  or  (/),  a  certified  copy  of  the  document,  but  no 
other  kind  of  secondary  evidence  °,  is  admissible. 

In  case  (ff),  evidence  may  be  given  as  to  the  general  result 
of  the  documents  by  any  person  who  has  examined  them,  and 
who  is  skilled  in  the  examination  of  such  documents. 

66.  Secondary  evidence  of  the  contents  ^  of  the  documents  Rules  as  to 
referred  to  in  section  6^,  clause  (a),  shall  not  be  given  unless  ^°^^ '" 
the  party  proposing  to  give  such  secondary  evidence  has 
previously  given  to  the  party  "^  in  whose  possession  or  power 
the  document  is,  or  to  his  attorney  or  pleader,  such  notice  to 
produce  it  as  is  prescribed  by  law  ^ ;  and  if  no  notice  is  pre- 
scribed by  law,  then  such  notice  as  the  Court  considers 
reasonable  under  the  circumstances  of  the  case  : 

Provided  that  such  notice  shall  not  be  required  in  order  to 
render  secondary  evidence  admissible  in  any  of  the  following 
cases,  or  in  any  other  case  in  which  the  Court  thinks  fit  to 
dispense  with  it'': — 

(i)  When  the  document  to  be  proved  is  itself  a  notice; 

(2)  When,  from  the  nature  of  the  case,  the  adverse  party 
must  know  that  he  will  be  required  to  produce  it  ^°  ; 

'  for  the  time  being.  mitted.     See  also  5  Gal.  568. 

'  See    e.g.   the   Registration   Act,  *  not,  apparently,  of  the  exiatence 

III  of  1877,  sec.  57.  or  condition. 

'■'  See  the  Code  of  Civil  Procedure,  ^  This  means  not  only  adversary 

sec.    394,  supra   p.  625.     Roberts  v.  in  the  cause,  but  also  stranger 'legally 

D0X011  I  Peake    116.  bound  to  produce '  the  document,  tec 

*  These  words  are  not  controlled  by  65,  cl.  (a),  and  see  Field.  426 . 

tlie  penultimate  clause  of  sec.  66,  5  *  See  Code    of  Civil    Prooedore, 

Cal.  573.  sec.  131. 

"  This  rule  does  not  apply  when  "  i.e.  the  notice, 

the  original  has  been  lost  or  destroyed,  "  e.g. in  trover  for  a  bond,  tneHom 

6    Mad.    80,    where    an    uncertified  v.  lf«//,  14  East,  274  ;  Tayl.  5  45a. 
copy  of  a  destroyed  plaint  was  ad- 
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(3)  When  it  appears  or  is  proved  that  the  adverse  party 
has  obtained  possession  of  the  original  by  fraud  or  force ; 

(4)  When  the  adverse  party  or  his  agent  has  the  original  in 
court  ^ ; 

(5)  When  the  adverse  party  or  his  agent  has  admitted  the 
loss  of  the  document ; 

(6)  When  the  person  in  possession  of  the  document  is  out  of 
reach  of,  or  not  subject  to,  the  process  of  the  Court  ^. 

67.  If  a  document  is  alleged  to  be  signed  or  to  have  been 
wTitten  wholly  or  in  part  by  any  person,  the  signature  or  the 
handwriting  of  so  much  of  the  document  as  is  alleged  to  be  in 
that  person^s  handwriting  must  be  proved^  to  be  in  his  hand- 
writing. 

68.  If  a  document  is  required  by  law  *  to  be  attested,  it 
shall  not  be  used  as  evidence  until  one  attesting  witness  at 
least  has  been  called  for  the  purpose  of  proving  its  execution, 
if  there  be  an  attesting  witness  alive,  and  subject  to  the 
process  of  the  Court  and  capable  of  giving  evidence  ^. 

69.  If  no  such  attesting  witness  can  be  found,  or  if  t 
document  purports  to  have  been  executed  in  the  United  King 
dom  °,  it  must  be  proved  that  the  attestation  of  one  attesting 
witness  at  least  is  in  his  handwriting '',  and  that  the  signature 
of  the  person  executing  the  document  is  in  the  handwriting  of 
that  person. 

70.  The  admission  of  a  party  to  an  attested  document  of 
its   execution  ^   by  himself   shall   be  sufficient  proof   of  its 


31 


•  Dwyer  v.  Collins,  7  Ex.  639. 

'  9  Cal.  939  :  2  Mad.  295,  301.  If 
a  document  is  in  the  custody  of  the 
person  who  desires  to  use  it  as  evi- 
dence, nothing  in  Fee.  66  relieves  him 
from  producing  it,  4  All.  406,  410. 

'  See  sec.  47  supra,  and  sec.  73 
infra.  See  also  12  Ben.  Appx.  18, 
where  Markby  J.  held  that  sec.  67 
did  not  require  direct  evidence  of  the 
handwriting  of  the  person  alleged  to 
have  signed  to  be  given  by  some  one 
who  saw  the  signature  affixed.  Nor 
does  it  require  the  writer  of  the  docu- 
ment to  be  examined  as  a  witness  or 


the  subscribing  witnesses  to  be  pro- 
duced, 21  Suth.  Civ.  R.  429.  As 
to  the  proper  questions  regarding 
signature,  see  23  Suth,  Civ.  R.  391. 

*  i.e.  by  some  statute,  act,  or  regula- 
tion. 

*  But  see  sec.  90,  infra,  as  to  docu- 
ments thirty  years  old. 

*  of  Great  Britain  and  Ireland. 

^  In  the  case  of  a  marksman,  this 
would  probably  be  held  to  include  his 
mark. 

*  Sec.  22  and  sec.  65,  cl.  (i)  relataj 
to  admissions  as  to  the  contents  of  a 
document. 


CHAPTER    V.       DOCUMENTARY    EVIDENCE,  895 

execution  as  against  him,  though  it  be  a  document  required  by  party  to 
law  to  be  attested.  5*^„tent. 

71.  If  the  attesting  witness  denies  or  does  not  recollect  the  Proof  when 
execution  of  the  document,  its  execution  may  be  proved  by  ^^^^^ 
other  evidence.  denies  the 

execution. 

72.  An   attested    document   not   required  by   law   to   be  Attested 

attested  may  be  proved  as  if  it  was  unattested.  document 

•'  ^  not  re- 

73.  In  order  to  ascertain  whether  a  signature,  writing,  or  ?"*^®^  *° , 

seal  is  that  of  the  person  by  whom  it  purports  to  have  been  Com- 

written  or  made,  any  signature,  writing,  or  seal  admitted  or  P*"*on  of 

.  .  ,  signature, 

proved  ^  to  the  satisfaction  of  the  Court  to  have  been  written  or  etc.,  with 

made  by  that  person  may  be  compared  ^  with  the  one  which  admitted 

is  to  be  proved,  although  that  signature,  writing,  or  seal  has  or  proved. 

not  been  produced  or  proved  for  any  other  purpose. 

The  Court  may  direct  any  person  present  in  court  to  write 

any  words  or  figures  for  the  purpose  of  enabling  the  Court  to 

compare  the  words  or  figures  so  written  with  any  words  or 

figures  alleged  to  have  been  written  by  such  person. 

Public  Documents. 

74.  The  following  documents  are  public  documents  ' : —       Public 

documenta. 

1 .  Documents  forming  the  acts,  or  records  of  the  acts — 

(i)  of  the  sovereign  authority, 
(ii)  of  official  bodies  and  tribunals,  and 
(iii)  of  public  officers,  legislative,  judicial,  and  executive*, 
whether  of  British  India,  or  of  any  other  part  of  Her  ^Majesty's 
dominions,  or  of  a  foreign  country. 

2.  Public  records  kept  in  British  India  of  private  documents'^. 

'   I  Mad.  H.  C.  167  :  21  Suth.  Civ.  authorities,  asSuth.Civ.  R.  27a,  and  a 

R.  6.  jamabandi  prepared  by  a  Deputy  Col- 

'■'  bj' a  witness  (sec.  47)  or  by  the  lector  while  engaged  in  the  settlement 

Court,  and  in  criminal  as  well  as  in  of  land  under  Ben.  Reg.  VII  of  183  a,  4 

civil  cases.  Cal.  79  (secus  Field  435) ;  but  not  a 

'  An anumatipatr a  \a  not  a 'public  certificate  of  the  Board  of  Trade,  5 

document,'  14  Cal.  486;  S.  C.  L.  R.,  Cal.  568  ;  nor  Government  measure- 

1 4  I.  A.  71.  ment  chitthtta  produced  from  the  col- 

*  Clause  (iii)  seems  to  include  the  lectorate,  7  Cal.  76. 
records  of  Magistrates  and  Justices  of  °  e.g.  of  original  wills  (Succession 

the  Peace  acting  in  their  administra-  Act,  sec.  255,  supra  vol.  I.  p.  456),  or 

tive  as  well  as  their  judicial  capacity.  registered    documents    (Act    111    of 

It  includes   letters  between   district  187",  sec.  57,  infra). 
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Private  lyg^  ^j]  other  documents  are  private. 

documents.  '■ 

Certified  rjQ^  Every  public  officer  havinj?  the  custody  of  a  public 

copies  of  1  •  1  •    1  •  1       1     1       • 

public         document,  which  any  person  has  a  right  to  inspect  ^,  shall  give 

documents.  ^^^^  person  on  demand  a  copy  of  it  on  payment  of  the  legal 

fees  therefor,  together  with  a  certificate  written  at  the  foot  of 

such  copy  that  it  is  a  true  copy  of  such  document  or  part 

thereof,  as  the  case  may  be,  and  such  certificate  shall  be  dated 

and  subscribed  by  such  officer  w'ith  his  name  and  his  official 

title,  and  shall  be  sealed,  whenever  such  officer  is  authorized 

by  law  to  make  use  of  a  seal ;  and  such  copies  so  certified  shall 

be  called  certified  copies  ^. 

Explanation. — Any  officer  who,  by  the  ordinary  course  of 

official  duty,  is  authorized  to  deliver  such  copies,   shall  be 

deemed  to  have  the  custody  of  such  documents  within  the 

meaning  of  this  section. 

Proof  77.  Such  certified  copies  may  be  produced  in  proof  of  the 

by  pro-       contents   of   the   public    documents    or   parts   of   the  public 
duction  of  <.i-ixi  iji  ••> 

certified      documents  01  which  they  purport  to  be  copies  ^. 

copies.  . 

Proof  of  78.  The   following  public   documents   may  be  proved  as 

other  follows  :— 

documents,  (i)  Acts,  orders,  or  notifications  of  the  Executive  Govern- 
ment of  British  India  in  any  of  its  departments,  or  of  any  Local 
Government  or  any  department  of  any  Local  Government, 

by  the  records  of  the  departments,  certified  by  the  heads  of 
those  departments  respectively, 

or  by  any  docimient  purporting  to  be  printed  by  order  of  any 
such  Government : 

(2)  The  proceedings  of  the  Legislatures*, 

1  See  Taylor,   §   1483.     The  chief  General  (Act  II  of   1874,  sec.  43); 

public  documents  referred  to  in  sec.  registers  directed  by  the  Registration 

76  aie  the  register  of  British  ships.  Act  III  of  1877;  registers  and  docu- 

Act  X  of  1841,  sec.  4  ;  the  register  of  ments  kept  by  the  jegistrar  of  joint 

copyright     in    books    published    in  stock  companies    (Act   VI  of  1882. 

India  (Act  XX  of  1847,  sec.  3);  log-  sec.  220,  cl.  (e))\   registers  prepared 

books  (Act  I  of  1859,  sees.  103-108);  under  the   Oudh  Land-revenue  Act 

the    declarations   of  the   keepers   of  XVII  of  1876,  sec.  67.                           , 

printing  presses  and  of  the  printers  ^  L.  R.,  14  I.  A.  71.                           | 

and   publishers   of   periodicals    (Act  ^  The  certified  copy  of  a  plaint  was 

XXV    of    1867,   sec.   6);    marriage  admitted  in  10  Ben.  Appx.  31. 

registers  (Act  XV  of  1872,  sees.  79,  *  established     under    the     Indian 

80);  the  books  of  the  Administrator  Councils  Act,  1861. 
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by  the  journals  of  those  bodies  respectively,  or  by  published 
Acts  or  abstracts,  or  by  copies  purporting  to  be  printed  by 
order  of  Government : 

(3)  Proclamations,  orders,  or  regulations  issued  by  Her 
Majesty  or  by  the  Privy  Council,  or  by  any  department  of 
Her  Majesty's  Government, 

by  copies  or  exti-acts  contained  in  the  London  Gazette,  or 
])urporting  to  be  printed  by  the  Queen's  Printer  ^ : 

(4)  The  acts  of  the  Executive  or  the  proceedings  of  the 
legislature  of  a  foreign  country, 

by  journals  published  by  their  authority,  or  commonly 
received  in  that  country  as  such,  or  by  a  copy  certified  imder 
the  seal  of  the  country  or  sovereign,  or  by  a  recognition 
thereof  in  some  public  Act  of  the  Governor  General  of  India 
in  Council : 

(5)  The  proceedings  of  a  municipal  body  in  British  India, 
by  a  copy  of  such  proceedings,  certified  by  the  legal  keeper 

thereof,  or  by  a  printed  book  purporting  to  be  published  by  the 
authority  of  such  body  : 

(6)  Public  documents  of  any  other  class  in  a  foreign 
country, 

-  by  the  original,  or  by  a  copy  certified  by  the  legal  keeper 
thereof,  with  a  certificate  under  the  seal  of  a  notaiy  public, 
or  of  a  British  Consul  or  diplomatic  agent,  that  the  copy  is  duly 
certified  by  the  officer  having  the  legal  custody  of  the  original, 
and  upon  proof  of  the  character  of  the  document  according  to 
the  law  of  the  foreign  country. 

Presumptions  as  to  Documents. 

79.  The  Court  shall  presume  ^  every  document  ^  purporting  Presump- 
to  be  a  certificate*,  certified  copy,  or  other  document,  which  is  'enuine- 
by  law  declared  to  be  admissible  as  evidence  of  any  particular  °*^8.?f^ 
fact,  and  which  purports  to  be  duly  certified  by  any  oflicer  in  o*)|>ie«. 
British  India,  or  by  any  officer  in  any  Native  State  in  alliance 
with  Her  Majesty,  who  is  duly  authorized  thereto  by  the 

'  And  see  the  Documentary  Evi-  sealed)  the  seal, 

dence  Act,  1868  (31  Vic.  c.  371.  *  See  the  Regutration  Act  (III  of 

"  sec.  4,  p.  853,  supra.  1S7  7)  sec.  60,  and  the  Code  of  Criminal 

'  iucludingthe8ignatureand(where  Procedure,  sees.  467,  473,  511. 

VOL.    U.                                           3  M 
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Governor  General  in  Council,  to  be  genuine  * :  Provided  that 
such  document  is  substantially  in  the  form  and  purports  to  be 
executed  in  the  manner  directed  by  law  in  that  behalf. 

The  Court  shall  also  presume  that  any  officer  by  whom  any 
document  purports  to  be  signed  or  certified  held,  when  he 
signed  it,  the  official  character  which  he  claims  in  such  paper. 

80.  Whenever  any  document  is  produced  before  any  Court, 
purporting  to  be  a  record  or  memorandum  of  the  evidence,  or 
of  any  part  of  the  evidence,  given  by  a  witness  in  a  judicial 
proceeding  or  before  any  officer  authorized  by  law  to  take  such 
evidence,  or  to  be  a  statement  or  confession  by  any  prisoner  or 
accused  person,  taken  in  accordance  with  law  ^,  and  purporting 
to  be  signed  by  any  Judge  or  Magistrate,  or  by  any  such 
officer  as  aforesaid,  the  Court  shall  presume — 

that  the  document  is  genuine  :  that  any  statements  as  to 
the  circumstances  under  which  it  was  taken,  purporting  to  be 
made  by  the  person  signing  it,  are  true,  and  that  such  evidence, 
statement,  or  confession  was  duly  taken  ^.  1 

81.  The  Court  shall  presume  the  genuineness  of  every 
document  purporting  to  be  the  London  Gazette,  or  the  Gazette 
of  Iwliay  or  the  Government  Gazette  of  any  Local  Govern- 
ment, or  of  any  colony,  dependency,  or  possession  of  the 
British  Crown,  or  to  be  a  newspaper  or  journal,  or  to  be  a  copy 
of  a  private  Act  of  Parliament  printed  by  the  Queen^s  Printer, 
and  of  every  document  purporting  to  be  a  document  directed 
by  any  law  to  be  kept  by  any  person,  if  such  document  is  kept 
substantially  in  the  form  required  by  law  and  is  produced 
from  proper  custody*. 


*  This  only  enact?,  as  regards  copies 
of  documents  recorded  in  Collectors, 
or  Magistrates'  kachhahrls,  that  the 
copy  is  correct  and  that  the  original 
exists  in  the  archives.  Such  copies  are 
no  evidence  of  the  genuineness  or 
authenticity  of  the  originals,  or  of 
the  facts  to  which  they  relate. 

"  Sec  6  Cal.  762  :  8  Cal.  616  ;  and 
sec.  91  infra. 

^  This  does  not  render  the  deposi- 
tion of  an  accused  person  admissible 
in  evidence  against  him  in  a  subse- 


quent proceeding,  without  proof  that 
he  was  the  deponent,  ii  Ca'.  58a 
But  the  Magistrate  is  not  expressly 
required  to  attest  depositions  in  the 
presence  of  the  accused.  Such  attes- 
tation therefore  does  not  fall  within 
the  scope  of  the  presumption  provided 
for  by  sec.  80,  and  if  required  for  anj 
special  purpose,  such  as  that  of  sec. 
509  of  the  Code,  must  be  established 
aliunde,  9  All.  721,  note  (i). 

*  As  to  'proper  custody'  see  the 
explanation  to  sec.  90  infra. 
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82.  When  any  document  is  produced  before  any  Court,  Presump- 
purporting  to  be  a  document  which,  by  the  law  in  force  for  j"°„"  ^^ 
the  time  being  in  England  or  Ireland  ^,  would  be  admissible  admissible 
in  proof  of  any  particular  in  any  Court  of  justice  in  England  l^thon t*^ 
or  Ireland,  without  proof  of  the  seal  or  stamp  or  signature  P^oof  of 
authenticating  it,  or  of  the  judicial  or  official  character  nature, 
claimed  by  the  person  by  whom  it  purports  to  be  signed,  the 

Court  shall  presume  that  such  seal,  stamp,  or  signature  is 
genuine,  and  that  the  person  signing  it  held,  at  the  time  when 
he  signed  it,  the  judicial  or  official  character  which  he  claims, 
and  the  document  shall  be  admissible  for  the  same  purpose 
for  which  it  would  be  admissible  in  England  or  Ireland. 

83.  The  Court  shall  presume  that  maps  or  plans  purporting  Maps  or 
to  be  made  by  the  authority  of  Government  ^  were  so  made,  P'*°^  ™**^® 
and  are  accurate  ';  but  maps  or  plans  made  for  the  purposes  of  thority  of 
any  cause  *  must  be  proved  to  be  accurate.  ment. 

84.  The  Court   shall  presume  the  genuineness  of  every  Collections 
book  purporting  to  be  printed  or  published  under  the  authority  renorts  of 
of  the  Government  of  any  country,  and  to  contain  any  of  the  decirions. 
laws  of  that  country, 

and  of  every  book  purporting  to  contain  reports  of  decisions 
of  the  Courts  of  such  country  ^. 

85-  The  Court  shall   presume  that  every  document  pur-  Powen-of- 
porting  to  be  a  power-of -attorney,  and  to  have  been  executed  *    ™^^* 
before,  and  authenticated  by,  a  notary  public,  or  any  Court, 
Judge,  Magistrate,  British  Consul  or  Vice-Consul,  or  rej)re- 
sentative  of  Her  Majesty  or  of  the  Government  of  India,  was 
BO  executed  and  authenticated. 

'  See  8  &  9  Vic.  c.  1 13  :   I4  &  15  by  the  fact  that  the  map  or  plan  has 

Vic.  c.  99,  sec.  9:  18  &  19  Vic.  c.  42,  been  superseded  by  a  later  map  or 

•®C' 3  :  3.^  &  34  Vic.  c.  52.  plan   made    under   tlie   authority   of 

•  This  applies  to  thaqbast  maps,  22  Government,  5  Cal.  822.    As  to  maps, 

Snth.  Civ.  \l.  519,  but  not  to  chitthda  see  also  sec.  87  and  see.  90. 

made  by  Government  for  its  private  *  as  to  drawing  and  correctness  of 

use,  9  Cal.  741,  nor  to  a  map   pre-  measurement,  not   as   to  boundaries 

pared  by  an  officer  of  government,  according  to  the  rights  of  parties,  25 

while  in  charge  of  a  kMii  mahdl  of  Suth.  Civ.  11.  1 79. 

which   Government  is   in   possession  *  Some  such  words  as '  or  other  pro- 

inerely  as  a  private  proprietor.     Such  ceeding  civil  or  criminal*  seem  wante<l 

maps  may  be  admissible  under  sec.  13,  here. 

5  Cal.  287.     The  presumption  under  •  See  sec.  38  supra. 
tliis  section  (8^)  is  in  no  way  affected 

3  M  2 
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Certified 
copies  of 
foreign 
judicial 
Tecords. 


Books, 
maps  and 
charts. 


86.  The  Court  may  presume  that  any  document  purporting 
to  be  a  certified  copy  of  any  judicial  record  of  any  country  not 
forming  part  of  Her  Majesty^s  dominions  is  genuine  and 
accurate,  if  the  document  purports  to  be  certified  in  any 
manner  which  is  certified  by  any  representative  of  Her 
Majesty  or  of  the  Government  of  India  resident  in  such 
country  ^  to  be  the  manner  commonly  in  use  in  that  country 

for  the  certification  of  copies  of  judicial  records  '^.  \ 

I 

87.  The  Court  may  presume  that  any  book  to  which  it  may  i 
refer  for  information  on  matters  of  public  or  general  interest,  ; 
and  that  any  published  map  or  chart,  the  statements  of  which 
are  relevant  facts,  and  which  is  produced  for  its  inspection, 
was  written  and  published  by  the  person,  and  at  the  time  and 
place,  by  whom  or  at  which  it  purports  to  have  been  written  ' 
or  published  ^.  i 

88.  The  Court  may  presume  that  a  message,  forwarded 
from  a  telegraph  ofl&ce  to  the  person  to  whom  such  message 
purports  to  be  addressed,  corresponds  with  a  message  delivered 
for  transmission  at  the  office  from  which  the  message  purports 
to  be  sent ;  but  the  Court  shall  not  make  any  presumption  as 
to  the  person  by  whom  such  message  was  delivered  for  trans- 
mission. 

Due  execu-      89-  The  Court  shall  presvune  *  that  every  document,  called 
of*docu-      ^^^  ^^^  ^^^  produced  after  notice  to  produce,  was  attested, 

jnents  not   stamped  ^,  and  executed  in  the  manner  required  by  law  ^. 
produced. 

90.  Where  any  document,   purporting   or  proved   to  be 


Tele- 
graphic 
messages. 


*  Where,  as  in  Kuch  .Bihir,  there 
is  no  such  representative,  see  14  Cal. 
546. 

*  See  sec.  78,  cl.  (6),  and  sec.  82. 

*  See  sec.  36. 

*  See  sec.  4. 

*  Closmiideuc  v.  Caret,  18  C.  B.  44. 
The  Act  ignores  the  case  where  the 
document  is  shown  to  have  remained 
unstamped  for  some  time  after  its  ex- 
ecution. In  such  case  the  party  who 
relies  on  the  instrument  must  prove  it 
to  have  been  duly  stamped.  Marine 
Investment  Co.  v.   Hacigide,  L.  R., 


5  E.  &  I.  A  pp.  624.  The  Act  con- 
tains no  rule  as  to  when  alterations 
and  interlineations  shall  be  pre- 
sumed to  have  been  made  (a)  in  the 
case  of  a  will,  (i)  in  the  case  of  other 
documents.  In  case  (a)  they  are 
presumed  to  have  been  made  after 
ihe  execution  of  the  will,  Simmons\. 
Radall,  1  Sim.  N.  S.  136.  In  case  (J) 
they  are  presumed  to  have  been  so 
made  that  the  making  would  not  be 
an    offence,    Gordons   case,    Dearsl. 

6  P.  592,  per  Jervis  C.J. 

•  See  sec.  66  supra  and  sec.  1 64  infra. 
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thirty  years  old^,  is  produced  ^  from  any  custody  which  the  Documents 
Court  in  the  particular  case  considers  proper,  the  Court  may  ^  *""^y 
presume  that  the  signature  and  every  other  part  of  such 
document,  which  purports  to  be  in  the  handwriting  of  any 
particular  person,  is  in  that  person's  handwriting,  and,  in  the 
case  of  a  document  executed  or  attested,  that  it  was  duly 
executed  and  attested  by  the  persons  by  whom  it  purports  to 
be  executed  and  atte'sted  *. 

Fjxplanation. — Documents  are  said  to  be  in  proper  custody  if  Proper 
they  are  in  the  place  in  which,  and  under  the  care  of  the  *'''***^^' 
person  with  whom,  they  would  naturally  be  * ;  but  no  custody 
is  improper  if  it  is  proved  to  have  had  a  legitimate  origin,  or 
if  the  circumstances  of  the  particular  case  are  such  as  to  render 
such  an  origin  probable  ^. 

This  explanation  applies  also  to  section  81. 

Illwitrations. 

(a)  A  has  been  in  possession  of  landed  property  for  a  long 
time.  He  produces  from  his  custody  deeds  relating  to  the  laud 
showing  his  titles  to  it.     The  custody  is  proper. 

(6)  A  produces  deeds  relating  to  landed  property  of  which 
he  is  the  mortgagee.  The  mortgagor  is  in  possession.  The 
custody  is  proper. 

(c)  A,  a  connection  of  B,  produces  deeds  relating  to  lands 
in  B'^  possession,  which  were  deposited  with  him  by  B  for 
safe  custody.     The  custody  is  proper. 

'  6  C.  L.  R.  135.  also  3  Ben.  A,  C.  J.  258  :  3  Cal.  557. 

'  5  Cal.  887,  where  Wilson  J.  held  •  See   Tayl.  §  598  :   4  Bom.  H.  C. 

that  the  explanation  of  the  section  was  A.C.J.  60:    5    ibid.    135:    6  ibid, 

not  limited  to  cases  in  which  the  doeu-  90:    11  Bom.  89,  98.      But  when  a 

ment  is  actually  produced  in  Court.  document  more  than  thirty  years  old 

'  It  is  not  bound  to  presume,  6  Cal.  purports  to  be  signed  by  an  agent  on 

an;  and  this  section  requires  great  behalf  of  a  principal,  there  is  no  pre- 

care  in  its  application,  so  common  is  sumption  as  to  the  agent's  authority, 

thepracticeof  forgingdocumcntsyears  3  Cal.  557:  6  Cal.  209. 

before  they  are  intended  to  be  used  as  *  The  '  custody  '  of  course  is  matter 

evidence.    Nothing  can  be  easier  than  to  be  established  by  evidence,  10  Suth. 

for  an  unscrupulous   person  who  is  Civ.  R.  i  :  12  ibid.  472:  21  ibid.  45 : 

wrongfully  in  possession  of  property  24  ibid.  42S,  col.  2.    But  the  mere  fact 

and  wants  to  make  out  a  title  to  it,  to  that  a  document  is  filed  by  a  party  to 

forge  a  deed  in  his  own  favour  more  a  suit  is  sometimes  accepted  by  the 

thanthirty  years  old,  and  then  produce  provincial  courts  as  sufficient  to  show 

ithimselfin  court  and  say  that,  because  the  previouscustody.and  thusfictitious 

he  is  in  possession  of  the  land,  he  must  documents  are  introduced  without  any 

needs  be  the  proper  custodian  of  the  one  having  incurred  the  responnibility 

deed,  and  so  relieve  himself  from  the  ofple<lginghi«oath  to  the  genuineness, 

necessity  of  proving  its  e.xecution,  11  *  a  Ben.  P.  C.  85  :  5  Cal.  91S. 
C'al.  541,  542,  per  Garth  C.J.      See 
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etc.  re- 
duced to 
form  of 
document 


OF    THE    EXCLUSION    OF    ORAL   BY    DOCUMENTARY    EVIDENCE.       j 

I 

Evidence         91.  When  the  terms  of  a  contract,  or  of  a  grant,  or  of  any  I 
of  terms  of  other  disposition  of  property,  have  been  reduced  ^  to  the  form 
of  a  document,  and  m  all  cases  m  which  any  matter  is  required 
by  law  to  be  reduced  to  the  form  of  a  document  ^,  no  evidence  ' 
shall  be  given  in  proof  of  the  terms  of  such  contract,  grant,  or  ; 
other  disposition  of  property,  or  of  such  matter,  except  the 
document  itself,  or  secondary  evidence  of  its  contents  in  cases  ! 
in  which  secondary  evidence  is  admissible  under  the  provisions  I 
hereinbefore  contained  ^. 

Exception  I. — When  a  public  officer  is  required  by  law  to  be  j 
appointed  in  writing,  and  when  it  is  shown  that  any  particular  ' 
person  has  acted  as  such  officer,  the  writing  by  which  he  is 
appointed  need  not  be  proved  *. 

Exception  II. — Wills  admitted  to  probate  in  British  India 
may  be  proved  by  the  probate  ^. 

Explanation  I. — This  section  applies  equally  to  cases  in 
which  the  contracts,  grants,  or  dispositions  of  property  referred 
to  are  contained  in  one  document,  and  to  cases  in  which  they 
are  contained  in  more  documents  than  one. 

Explanation  II. — Where  there  are  more  originals  than  one, 
one  original  only  need  be  proved. 

Explanation  III. — The  statement,  in  any  document  whatever, 
of  a  fact  other  than  the  facts  referred  to  in  this  section,  shall 
not  preclude  the  admission  of  oral  evidence  as  to  the  same 
fact. 


^  by,  or  by  consent  of,  the  parties, 
Tayl.  §  401  :  2  Bom.  635 :  9  All.  356. 

*  as  in  the  case  of  depositions  (supra, 
pp.  190,  191) ;  judgments  in  criminal 
cases  f  supra,  p.  194)  ;  judgments  and 
decrees  in  civil  cases  (supra,  pp.  540, 
541) ;  wills,  certain  mortgages,  leases, 
and  gifts  (vol.  I,  supra,  pp.  358,  775, 
801,  810). 

'  But  the  existence  of  a  promissory 
note  does  not  preclude  the  payee  from 
resorting  to  his  original  consideration 
and  giving  evidence  of  an  oral  ad- 
mission of  the  debt,  4  All.    135  :    7 


Cal.  256  :  but  see  10  Mad.  94,  96. 
The  existence  of  an  instrument  where- 
by A  relinquishes  to  his  landlord  B 
his  right  of  occupying  certain  land,  and 
requests  B  to  register  the  land  in  the 
name  of  A'b  vendee  C,  does  not  ex- 
clude oral  evidence  of  the  transaction 
between  A  and  C,  2  Mad.  117. 

An  informal  confession  is  inadmis- 
sible, even  though  no  objection  be 
made  to  its  reception,  10  Bom.  H.  C. 

497- 

*  Taylor,  §  171. 
'  8  Ben.  219. 
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Illustrations. 

(a)  If  a  contract  be  contained  in  several  letters,  all  the  letters 
in  which  it  is  contained  must  be  proved. 

(6)  If  a  contract  is  contained  in  a  bill  of  exchange,  the  bill  of 
exchange  must  be  proved. 

(c)  If  a  bill  of  exchange  is  drawn  in  a  set  of  three,  one  only 
need  be  proved. 

(d)  A  contracts,  in  writing,  with  B,  for  the  delivery  of  indigo 
upon  certain  terms.  The  contract  mentions  the  fact  that  B  had 
paid  A  the  price  of  other  indigo  contracted  for  verbally  on  another 
occasion. 

Oral  evidence  is  offered  that  no  payment  was  made  for  the  other 
indigo.     The  evidence  is  admissible. 

(e)  A  gives  B  a  receipt  for  money  paid  by  B. 
Oral  evidence  is  offered  of  the  payment. 

The  evidence  is  admissible. 

02.  When  the  terms  of  any  such  contract,  grant,  or  other  Exclusion 
disposition  of  property,  or  any  matter  required  by  law  to  be°fo^^'**'® 
reduced  to  the  form  of  a  document,  have  been  proved  ac-  agreement, 
cording  to  the  last  section,  no  evidence  of  any  oral  agreement 
or  statement  shall  be  admitted,  as  between  the  parties  to  any 
such  instrument  or  their  representatives  in  interest,  for  the 
purpose  of  contradicting,  varying  ^,  adding  to,  or  subtracting 
from,  its  terms  ^  : 

Proviso  (1). — Any  fact  may  be  proved  which  would  invali- 
date any  document^,  or  which  would  entitle  any  person  to 

'  9  All.  392.  and  see  vol.  I  of  this  work,  p.  969, 

^  I  Bom.  333  :  5  Gal.  300  :  6  Cal.  note  i.   It  has,  accordingly,  been  held 

337  (where  Garth  C.J.  thought  that  that  section  93  does  not  exclude  evi- 

sec.    92    applied   only    where    upon  dence    of    subsequent    conduct    and 

the  face  of  it  the  written  instrument  surrounding  circumstances  in  order  to 

appears   to   contain  the   whole   con-  show  (as  against  a  person  fraudulently 

tract):  1 1  Bom.  644.     Sections  91  and  claiming  to  be  an  absolute  purchaser) 

92  contain  with  slight  modifications  that   a   document   purporting  to    be 

the  rule  of  the  English  common  law.  a   conveyance  is   really   a  mortgage 

But  when  subsequently  dealing  with  deed,  9  Cal.  900:  4  Bom.  594.     Nor 

tlieequitable  jurisdiction  of  the  Courts  does  it  prevent  a  j>arty  to  a  contract 

the  legislature  has  shown  the  clearest  from  showing  that  there  was  no  oon- 

iutention   to  relax  the  provisions  of  sideration,  or  that  the  consideration 

those   sections,  so  as  to  bring  them  differed   from  that  described  in  the 

into  conformity  with  the  practice  of  contract,  3  Bom.  159.    Butinaprose- 

tho  Court   of    Chancery.    Thus   the  cution   under  the  Penal   Code,   sec. 

Specific  Kelief  Act,  sec.  26,  clause  (c),  492,  the  effect  of  sec.  92  of  the  Evi- 

would  enable  a  defendant  in  a  suit  for  dence  Act  is  to  preclude  a  charge  for 

specific  relief  to  prove  an  oral  agree-  breach  of  any  stipulation  not  contained 

inent  for  reconveyance,  in  bar  of  the  in  the  writing, 
piaintitl's  conveyance,   4  Bom.  607,  '  or  any  part  of  it. 
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any  decree  or  order  relating  thereto  ^ ;  such  as  fraud  ^,  in- 
timidation ^,  illegality  *,  want  of  due  execution,  want  of 
capacity^  in  any  contracting  party,  want^  or  failure  of  con- 
sideration ',  or  mistake  in  fact  or  law . 

Proviso  (2). — The  existence  of  any  separate  oral  agreement 
as  to  any  matter  on  which  a  docmnent  is  silent,  and  which  is 
not  inconsistent  with  its  terms,  may  be  proved*.  In  con- 
sidering whether  or  not  this  proviso  applies,  the  Court  shall 
have  regard  to  the  degree  of  formality  of  the  document. 

Proviso  (3). — The  existence  of  any  separate  oral  agreement, 
constituting  a  condition  precedent  to  the  attaching  of  any 
obligation^  under  any  such  contract,  grant,  or  disposition  of 
property,  may  be  proved  ^°. 

Proviso  (4). — The  existence  of  any  distinct  subsequent  oral 
agreement  to  rescind  or  modify  any  such  contract,  grant,  or 
disposition  of  property,  may  be  proved,  except  in  cases  in 
which  such  contract,  grant,  or  disposition  of  property  is  by 
law  required  to  be  in  ^Titing,  or  has  been  registered  according 


'  See  illustrations  {d)  and  (e). 

'  Seethe  Contract  Act,  sees.  14,  17, 
and  19;  see  also  9  Cal.  528,  follow- 
ing 4  Bom.  594,  and  dissenting  from 
5  Cal.  300.  In  I  Bom.  333  the  Court 
held  that  the  fraud  here  mentioned 
must  be  fraud  contemporaneous  with, 
and  not  subsequent  to,the  making  of  the 
document.  And  in  6  Cal.  338,  Garth 
C.J.  held  that  proviso  (i)  applied  to 
cases  where  evidence  is  admitted  to 
show  that  a  contract  is  void  or  void- 
able, or  subject  to  refoi-mation  upon 
the  ground  of  fraud,  duress,  illegality, 
etc.  in  its  inception ;  and  not  to  cases 
where  the  agreement  being  in  itself 
perfectly  valid  and  free  from  any 
taint  of  that  kind,  one  of  the  parties 
attempts  to  make  a  fraudulent  use  of 
it,  as  against  the  other.  But  in  4 
Bom.  608,  M.  Melvill  J.  seemed  to 
think  that  the  proviso  was  large 
enough  to  let  in  evidence  of  such 
subsequent  conduct  as,  in  the  view 
of  a  Court  of  Equity,  would  amount 
to  fraud,  and  would  entitle  a  grantor 
to  a  decree  restraining  the  grantee 
from  proceeding  on  his  document. 


•"  See  Contract  Act,  sec.  15,  and 
Succession  Act,  sec.  48. 

*  See  Contract  Act,  sees.  23,  24.  A 
void  contract  (e.  g.  a  wskger.  Contract 
Act,  sec.  30)  is  not  illegal  within  the 
meaning  of  this  proviso.  . 

*  See  Contract  Act,  sees.  11  &  1 2. 1 

*  A  draws  a  bill  of  exchange  on  B^ 
and  B  accepts  it.  B  may  show  that 
he  had  no  consideration  for  the  bill, 
and  that  he  accepted  it  for  the  accom- 
modation of  A,  or  some  other  party, 
3  Cal.  184. 

^  See  Contract  Act,  sec.  25:  11 
Cal.  486. 

'  Morgan  v.  Griffith,  L.  R.,  6  Ex. 
70  :  Liudley  v.  Lacey,  1 7  C.B.  N.  S. 
578,  Taylor,  §  1135. 

'  i.  e.  '  any  obligation  whatever 
under  the  contract,  not  some  particular 
obligation  which  the  contract  may| 
contain,'  6  Cal.  433,  per  Garth  C.J.;  7J 
Mad.  22.  See  Pym  v.  Campbell,  6  E.  j 
&  B.  370:  Wallis  V.  Littell,  11  C.  B.j 
X.  S.  369.  i 

'"   Taylor,  oh   Ecidence,   §    11 35 
6  Cal.  435  :  I  Mad.  H.  C.  457. 
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to  tlie  law  in  force  for  the  time  being  as  to  the  registration  of 
documents  ^ . 

Proviso  (5). — Any  usage  or  custom  by  which  incidents  not 
expressly  mentioned  in  any  contract  are  usually  annexed  to 
contracts  of  that  description,  may  be  proved  :  Pro\'ided  that 
the  annexing  of  such  incident  would  not  be  repugnant  to,  or 
inconsistent  with,  the  express  terms  of  the  contract  '^. 

Proviso  (6). — Any  fact  may  be  proved  which  shows  in  what 
manner  the  language  of  a  document  is  related  to  existing 
facts  ^. 

Illustrations. 

(a)  A  policy  of  insurance  is  effected  on  goods  'in  ships  from 
Calcutta  to  Londoi).'  The  goods  are  shipped  in  a  particular  ship 
which  is  lost.  The  fact  that  that  particular  ship  was  orally 
excepted  from  the  policy,  cannot  he  proved*. 

{h)  A  agrees  absolutely  in  writing  to  pay  B  Rs,  1,000  on  the 
first  March  1873.  The  fact  that,  at  the  same  time,  on  oral  agree- 
ment was  made  tliat  the  money  should  not  be  paid  till  the  thirty- 
first  March,  cannot  he  proved. 

(c)  An  estate,  called  '  the  Rampur  tea  estate,'  is  sold  by  a  deed 
which  contains  a  map  of  the  property  sold.  The  fact  that  land 
not  included  in  the  map  had  always  been  regarded  as  part  of 
the  estate  and  was  meant  to  pass  by  the  deed,  cannot  be  proved". 

{d)  A  enters  inio  a  Avritten  contract  with  B  to  work  certain 
mines,  the  property  of  B,  upon  certain  terms.  A  was  induced 
to  do  so  by  a  misrepresentation  of  J5's  as  to  their  value.  The  fact 
may  be  proved. 

(«)  A  institutes  a  suit  against  B  for  the  specific  performance 
of  a  contract,  and  also  prays  that  the  contract  may  be  reformed 
as  to  one  of  its  provisions,  as  that  provision  was  inserted  in  it 
by  mistake.  A  may  prove  that  such  a  mistake  was  made  as 
would  by  law  entitle  him  to  have  the  contract  reformed*. 

(/)  A  oi'ders  goods  of  7?  by  a  letter  in  which  nothing  is  said  as 
to  the  time  of  payment,  and  accepts  the  goods  on  delivery.    B  sues 

'  2  Bom.  547  :  1 1  Bom.  47 :  5  Mad.  cular  thing  intended. 

8 :  Bee  Ooss  v.  Lord  Nuyent,  5  B.  &  The  rule  laid  down  in  sec.  92    is 

Ad.  58,  65.  taken  almost  verbatim  from  Taylor 

'    Wignlesworih    v.     Valluon,     i  on  Eridence  (ist  ed.)    $    813   [-5 

Smith,   L.  C.  9th  ed.  pp.   569-603:  1132  of  the  8th  ed],  and  the  excep- 

Johnnon  v.  Ray  Hon,  L.  R.,  7  Q.  B.  D.  tions    which    follow   in   the   neveral 

^38.  provisoen  are  discussed  in  J5  816  to 

'  Thus  (toqnote  two  of  Mr.  Field'B  841  [=  §§  M35-"6o  of  the  8th  e«l.] 

illuRtrations)  if  a  man  agree  in  writ-  of  the  same  work,  6  Cal.  338. 

ing  to  pnrcha?<e  'the  Rjimpnr  estate  '  or  *   We-tton  v.  Emt*,  I  Tan.  1 15. 

'  Mr.  Smith's  house  in  Calcutta,'  with-  »  /MWojiv.  AMr?«,ioC.B.  361-265. 

out  further  words  of  description,  oral  "  Story.  Eq.  J«r.sec8. 153-163.  See 

evidence  alone  can  show  the  parti-  the  Specific  Relief  Act,  sec.  34. 
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A  for  the  price.  A  may  sliow  that  the  goods  were  supplied  on 
credit  for  a  term  still  unexpired. 

(^f)  A  sells  B  a  horse  and  veibally  warrants  him  sound.  A  gives 
B  a  paper  in  these  words :  '  Bought  of  ^4  a  horse  for  B-s.  500.' 
B  may  prove  the  verbal  warranty. 

{h)  A  hires  lodgings  of  B,  and  gives  B  a  card  on  which  is 
written — -'  Rooms,  Rs.  200  a  month.'  A  may  prove  a  verbal 
agreement  that  these  terms  were  to  include  partial  board. 

A  hires  lodgings  of  B  for  a  year,  and  a  regularly  stamped 
agreement,  drawn  up  by  an  attorney,  is  made  between  them.  It 
is  silent  on  the  subject  of  board.  A  may  not  prove  that  board 
was  included  in  the  terms  verbally. 

{{)  A  applies  to  B  for  a  debt  due  to  A  by  sending  a  receipt  for 
the  money.  B  keeps  the  receipt  and  does  not  send  the  money. 
In  a  suit  for  the  amount,  A  may  prove  this. 

(?)  A  and  B  make  a  contract  in  writing  to  take  effect  upon  the 
happening  of  a  certain  contingency.  The  writing  is  left  with  B, 
who  sues  A  upon  it.  A  may  show  the  circumstances  under  which 
it  was  delivered. 

Exclusion  93.  When  the  language  used  in  a  document  is,  on  its  face, 
to  explain^  ambiguous  or  defective,  evidence  may  not  be  given  of  facts 
or  amend    which  would  show  its  meaning  or  supply  its  defects. 

ambiguoud 

document.  Illustrations. 

(a)  A  agrees,  in  writing,  to  sell  a  horse  to  B  for  '  Rs.  i  ,000,  or 
Rs.  1.500.' 

Evidence  cannot  be  given  to  show  which  price  was  to  be  given. 

(6)  A  deed  contains  blanks.  Evidence  cannot  be  given  of  facts 
which  would  show  how  they  were  meant  to  be  filled^. 

Exclusion  94.  When  lang^uage  used  in  a  document  is  plain  in  itself, 
against  ap-  ^^^  when  it  applies  accurately  to  existing  facts,  evidence  may 

plication  of  ^q^  \yQ  oriven  to  show  that  it  was  not  meant  to  apply  to  such 
document  °  t-i-  ^ 

to  existing  lacts.  j 

facts.  Illustration.  I 

A  sells  to  B,  by  deed,  '  my  estate  at  Rampur  containing  100 
bighas.'  A  has  an  estate  at  R^mpur  containing  100  bights.  Evi- 
dence may  not  be  given  of  the  fact  that  the  estate  meant  to  be  sold 
was  one  situated  at  a  different  place  and  of  a  different  size'^. 

Evidence  95,  When  language  used  in  a  document  is  plain  in  itself, 
ment  un-  ^^^  ^^  unmeaning  in  reference  to  existing  facts,  evidence  may 
meamng  in  \)q  ^iycu  to  show  that  it  was  used  in  a  peculiar  sense. 

reference  to  ^ 

existing  1  So  if  by  will  A  leaves  a  legacy  to  that,   in  a  policy  of  insurance,   th^ 

facts.  ^  Baylisy.  A.G.  2  Atk.  239.   But  word  '  boats'  means  boats  not  slung 

see   Re  Bacons  Will,  Ij.B,.,  31  Ch.  on  the   outside  of  the   ship  on  the 

Div.  460.  quarter,  Blaekett  v.  But/al  £» 

*  So   evidence   may   not  be  given  Assurance  Co.,  2  C.  &  J.  244. 
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Illustration. 
A  sells  to  B,  by  deed,  '  my  house  in  Calcutta.' 
A  had  no  house  in  Calcutta,  but  it  appears  that  he  had  a  house 

at  Howrah,  of  which  B  had  been  in  possession  since  the  execution 

of  the  deed. 

These  facts  may  be  proved  to  show  that  the  deed  related  to 

the  house  at  Howrah. 

96.  When  the  facts  are  such  that  the  language  used  might  Evidence 

have  been  meant  to  apply  to  any  one,  and.  could  not  have  ^^^^  ^f^' 

been  meant  to  apply  to  more  than  one,  of  several  persons  or  language 

things,  evidence  may  be  given  of  facts  which  show  which  of  »ppiy  ^° 

those  persons  or  things  it  was  intended  to  apply  to.  °°«  '''^^y  of 

several 

Illustrations.  persona. 

(a)  A  agrees  to  sell  to  B,  for  Rs.  1,000,  'my  white  horse.'  A 
Las  two  white  horses.  Evidence  may  be  given  of  facts  which  show 
which  of  them  was  meant. 

(6)  A  agrees  to  accompany  B  to  Haidarabdd.  Evidence  may  be 
Ifiven  of  facts  showing  whether  Haidarabad  in  the  Dekkhan  or 
Haidarabad  in  Sindh  was  meant. 

97.  When  the  language  used  applies  partly  to  one  set  of  Evidence 
existing  facts,  and  partly  to  another  set  of  existing  facts,  but  "tion  of '' 
the  whole  of  it  does  not  apply  correctly  to  either,  evidence  language  to 
may  be  given  to  show  of  which  of  the  two  it  was  meant  to  gets  of 
apply.  f»«>:'  ^  , 

**  "'  TJ7     J     ^'  neither  of 

Illustration.  ^l^i^l,  ^h^ 

A  agrees  to  sell  to  B  'my  land  at  X  in  the  occupation  of  Y.'  whole  cor- 
A  has  land  at  A',  but  not  in  the  occupation  of  Y,  and  he  has  land  "^^^7  "P" 
in  the  occupation  of  Y,  but  it  is  not  at  X.     Evidence  may  be  ** 
given  of  facts  showing  wliich  he  meant  to  sell. 

98.  Evidence   may   be    given   to    show   the   meaning   of  Evidence 
illegible  or  not  commonly  intelligible  characters,  of  foreign,  jj,     f' 
obsolete,  technical,  local,  and  pi'ovincial  expressions,  of  abbrevia-  illegible 
tions  and  of  words  used  in  a  peculiar  sense.  etc. 

Illustration. 
A ,  a  Eculptor,  agrees  to  sell  to  B  '  all  my  mods.'     A  has  both 
models  and  modelling  tools.     Evidence  may  be  given  to  show 
which  he  meant  to  sell^ 

'  Oofjlet  V.  Beechey,  3  Sim.  34,  an  words  italicised   may  be  shown  by 

illustration  curiously  inappropriate  to  reference  to  another  grant  aigiMd  by 

India.    One  racy  of  the  soil  is  given  the  same  officer,  from  which  it  ap|)ean 

by  Mr.  Field,  p.   478 :    A  grant  by  that  '  the   year  thirty-aeven  *  nisaiia 

%  Ridjii  is  '  dated  35th  Ph^lgun  t»  the  the  37th  year  of  the  Rijil. 
year  nixteen.'     The   meaning  of  the 
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Who  may 
give  evi- 
dence of 
agreement 
varying 
terms  of 
document. 


Saving  of 
Succession 
Act  as 
to  wills. 


99.  Persons  who  are  not  parties  to  a  document,  or  their 
representatives  in  interest,  may  give  evidence  of  any  facts 
tending  to  show  a  contemporaneous  agreement  varying  the 
terms  of  the  document. 

Ittustration. 

A  and  B  make  a  contract  in  writing  that  B  shall  sell  A  certain 
cotton,  to  be  paid  for  on  delivery.  At  the  same  time  they  make 
an  oral  agreement  that  three  months'  credit  shall  be  given  to  A. 
This  could  not  be  shown  as  between  A  and  B,  but  it  might  be 
shown  by  C,  if  it  affected  his  interests. 

100.  Nothing  in  this  chapter  contained  shall  be  taken  to 
affect  any  of  the  provisions  of  the  Indian  Succession  Act 
(X  of  1865)  as  to  the  construction  of  wills  ^. 

*  Act  X  of  1865,  sees.  61-98. 
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PART  III. 

PRODUCTION  AND   EFFECT  OF  EVIDENCE. 

CHAPTER  VII. 

OP   THE    BURDEN    OF    PROOF. 

101.  Whoever  desires  any  Court  to  give  judgment  as"  to  Burden  of 
any  legal  right  or  liability  dependent  on  the  existence   of  P*"*^^- 
facts  which  he  asserts,  must  prove  that  those  facts  exist  ^. 

When  a  person  is  bound  to  prove  the  existence  of  any  fact, 
it  is  said  that  the  burden  of  proof  lies  on  that  person. 

Illustrations. 

(a)  A  desires  a  Court  to  give  judgment  that  5  shall  be  punished 
for  a  crime  which  A  says  B  has  committed. 

A  must  prove  that  B  has  committed  the  crime. 

(h)  A  desires  a  Court  to  give  judgment  that  he  is  entitled  to 
certain  land  in  the  possession  of  B,  by  reason  of  facts  which  he 
asserts,  and  which  B  denies,  to  be  true. 

A  must  prove  the  existence  of  those  facts. 

102.  The  burden  of  proof  in  a  suit  or  proceeding  lies  on  On  whom 
that  person  who  would  fail  if  no  evidence  at  all  were  giveu  on  p^^f  "je^ 
either  side ". 

Illustrations. 

(a)  A  sues  B  for  land  of  which  B  is  in  possession,  and  which, 
as  A  asserts,  was  left  to  A  by  the  will  of  C,  B's  father. 

If  no  evidence  were  given  on  either  side,  B  would  be  entitled 
to  retain  his  possession. 

Therefore  the  burden  of  proof  ia  on  ^4 . 

(6)  A  sues  B  for  the  money  due  on  a  bond. 

The  execution  of  the  bond  is  admitted,  but  B  says  tlmt  it  was 
ohtuined  by  fraud,  which  A  denies. 

If  no  evidence  were  given  on  either  side,  A  would  succeed,  as 
the  bond  is  not  disputed  and  the  fraud  is  not  proved. 

Therefore  the  burden  of  proof  is  on  B. 

'  His  right   or  liability  may  also  suggeBtedby  Amos  \.  Hughe*,  l  Moo. 

depend  on  the  non-existence  of  facta  &  Rob.  464,  per  Alderson  B.,  cited  in 

which  he  denies.  Tayl.  §  365. 

'  9  All.  713.     The  Bectiou  •eems 
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Burden  of 
proving 
fact  to  be 
proved  to 
make  evi- 
dence ad- 
missible. 


Burden  of       103.  The  burden  of  proof  as  to  any  particular  fact  lies  or 

particular    ^^^^  person  who  wishes  the  Court  to  believe  in  its  existence^ 

fact.  unless  it  is  provided  by  any  law  that  the  proof  of  that  faci 

shall  lie  on  any  particular  person  ^. 

Illustration. 

(a)  A  prosecutes  B  for  theft,  and  wishes  the  Court  to  believe 
that  B  admitted  the  theft  to  C.     A  must  prove  the  admission. 

B  wishes  the  Coui-t  to  believe  that,  at  the  time  in  question^ 
he  was  elsewhere.     He  must  prove  it.  \ 

104.  The  burden  of  proving  any  fact  necessary  to  be 
proved  in  order  to  enable  any  person  to  give  evidence  of  any 
other  fact  is  on  the  person  who  wishes  to  give  such  evidence 

lUtistrations. 

(a)  A  wishes  to  prove  a  dying  declaration  by  B.  A  must  prove 
B's  death. 

(6)  A  wishes  to  prove,  by  secondary  evidence,  the  contents  of  ai 
lost  document.  j 

A  must  prove  that  the  document  has  been  lost*.  ) 

105,  When  a  person  is  accused  of  any  offence,  the  burden 
of  proving  the  existence  of  circumstances  bringing  the  case 
within  any  of  the  General  Exceptions  in  the  Indian  Penal 
Code  ^,  or  within  any  special  exception  or  proviso  contained  in 
any  other  part  of  the  same  Code  *,  or  in  any  law  defining  the 
offence,  is  upon  him,  and  the  Court  shall  presume  ^  the  absence 
of  such  circumstances  ^. 

Illustrations.  j 

(a)  A,  accused  of  murder,  alleges  that,  by  reason  of  unsoundness! 
of  mind,  he  did  not  know  the  nature  of  the  act. 

The  burden  of  proof  is  on  ^ . 

(b)  A,  accused  of  murder,  alleges  that,  by  grave  and  sudden 
provocation,  he  was  deprived  of  the  power  of  self-control. 

The  burden  of  proof  is  on  ^ . 

(c)  Section  325  of  the  Indian  Penal  Code  provides  that,  whoever, 


Barden  of 

proving 

that  case 

of  accused 

comes 

within 

exceptions. 


*  See,  for  example,  the  Succession 
Act,  sec.  19,  and  the  Code  of  Criminal 
Procedure,  sec.  44,  supra,  p.  76 ;  in 
England,  see  Taylor,  §§  372,  373. 

*  unless  the  opposite  party  admit 
the  loss. 

^  Chap.  IV,  and  supra,  vol.  I,  pp. 
1 15-126. 

*  If  therefore  A  is  accused  of  taking 


coining  tools  out  of  a  mint  without 
lawful  authority  (Penal  Code,  sec. 
245)  the  burden  of  proving  such 
authority  is  on  A.  So  if  /I  is  accused 
of  defamation,  the  burden  of  proving 
that  he  comes  within  the  exceptions  in 
the  Penal  Code,  sec.  499,  is  on  A. 

*  Sec.  4,  supra  p.  853. 

•4Cal.  127. 
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except  in  the  case  provided  for  by  section  335,  voluntarily  causes 
grievous  hurt,  shall  be  subject  to  certain  punishments. 

A  is  charged  with  voluntary  causing  grievous  hurt  under  section 

325- 

The  burden  of  proving  the  circumstances  bringing  the  case  under 
section  335  lies  on  A. 

106.  When  any  fact  is  especially  within  the  knowledge  of  Burden  of 
any  person,  the  burden  of  proving  that  fact  is  upon  him.  f^^es^ 

Illustrations.  within 

(a)  When  a  person  does  an  act  with  some  intention  other  than  knowledge, 
that  which  the  character  and  circumstances  of  the  act  suggest,  the 

burden  of  proving  that  intention  is  upon  him. 

(b)  A  is  charged  with  travelling  on  a  railway  without  a  ticket. 
The  burden  of  proving  that  he  had  a  ticket  is  on  him^. 

107.  When  the  question  is  whether  a  man  is  alive  or  dead.  Death  of 
and  it  is  shown  that  he  was  alive  within  thirty  years,  the  kn^wn  to 
burden   of  proving  that  he  is  dead  is  on  the  person  who  ^*^®  ^^^^ 

in  -2.2  within  30 

amrms  it  ^.  years. 

108.  Provided  that  when  the  question  is  whether  a  man  is  Thatperson 

is  &liv6 

alive  or  dead,  and  it  is  proved  that  he  has  not  been  heard  of  who  has 
for  seven  years  by  those  who  would  naturally  have  heard  of  °°'  ^^^° 
him  if  he  had  been  alive,  the  burden  of  proving  that  he  is  for  7 
alive  is  shifted  to  the  person  who  affirms  it  ^.  yeam. 

*  So  when  A  hires  a  horse  which  instrumentofsalejveryslightevidence 

when  delivered  to   him    was   sound,  is  ordinarily  sufficient  to  e8tabli!>h  a 

but  when  returned  was  foundered,  the  primd  facie  case  in  his  favour,  and 

burden  of  proving  how  the  horse  was  when  such  case  is  established,  it  rests 

foundered  lies  on  A,  Collins  v.  Ben-  upon    the    defendants,    vendor    and 

net,  cited  in  9  All.  406.     So  in  a  suit  vendee,  to  prove  that  the  price  was 

•gainst  a  zamfndiir  to  recover  the  sale  larger  than  that  stated  by  the  pre- 

of  a  patnf  tenure  on  the  ground  of  emptor,  5  All.  184,  187. 

non-service  of  the  notice  required  by  The  Act  should  have  here  laid  down 

Ben.  Reg.  VIII  of  1819,  sec.  8,  cl.  (2),  some  rule  as  to  the  duty  of  the  party 

the  burden  of  proving  service  lies  on  offering   in   evidence    an   instrument 

the  zamfndiir,  21  Suth.  Civ.  R.   397.  which,  on  its  production,  appears  to 

80  in  cases  between  mortgagor  and  have    been    altered,  see    Taylor,    §§ 

mortgagee,  where  there  is  no  evidence  1819-1821,  and   I  Moo.   I.  A.   420: 

M  to  the  amount  of  the  debt,  as  the  9  ibid,  i . 

mortgagee  would  naturally  have  the  *  8  All.  614. 

mortgage   deed,   it  lies  upon  him  to  '  Taylor,  §  200 :    2  All.  625  :  8  All, 

prove  that  such  amount  is  larger  than  614 :   11  Bom.  433.    The  rule  of  Mu- 

tfaat  stated  by  the  mortgagor,  L.  R.,  hammadanlaw  that  a  missing  person  is 

3   J.   A.    85:    5  All.   186.     So    in  a  to  be  regarded  as  alive  till  the  laps«  of 

suit  to  enforce  a  right  of  preemption,  90  years  from  the  date  of  his  birth  is  a 

in  which   the  plaintiff  impugns  the  rule  of  evidence,  and  is  superseded  by 

oorrectness  of  the  price  stated  in  the  this8ection.7  All.  297.    In  i  All.  53  the 
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109.  When  the  question  is  whether  persons  are  partners^ 
landlord  and  tenant^  or  principal  and  agent,  and  it  has  been 


Relation  of 

partners, 

landlord 

and  tenant,  shown  that  they  have  been  acting-  as  such,  the  burden  of 

and  agent,  proving  that  they  do  not  stand,  or  have  ceased  to  stand,  to 

each  other  in  those  relationships  respectively,  is  on  the  person 

who  affirms  it  ^. 

Burden  of       110.  When  the  question  is  whether  any  person  is  owner  of 
ownerslup  ^^ly^hing  of  which  he  is  shown  to  be  in  possession,  the  burden 

of  proving  that  he  is  not  the  owner  is  on  the  person  who 

affirms  that  he  is  not  the  owner  2. 


Proof  of 
good  faith 
in  transac- 
tions where 
one  party 
is  in  rela- 
tion of 
active  con- 
fidence. 


111.  W^here  there  is  a  question  as  to  the  good  faith  of 
transaction  between  parties,  one  of  whom  stands  to  the  othe: 
in  a  position^  of  active  confidence,  the  burden  of  proving  ih 
good  faith  of  the  transaction  is  on  the  party  who  is  in  a 
position  of  active  confidence  *. 


Illustrations. 

(a)  The  good  faith  of  a  sale  by  a  client  to  an  attorney  Is  I 
question  in  a  suit  brought  by  the  client.     The  burden  of  proving 
the  good  faith  of  the  transaction  is  on  the  attorne3\ 

(6)  The  good  faith  of  a  sale  by  a  son  just  come  of  age  to  a  father 
is  In  question  In  a  suit  brought  by  the  son.  The  burden  of 
proving  the  good  faith  of  the  transaction  is  on  the  father. 

Birth  dur-  1,12.  The  fact  that  any  person  was  born  during  the  eon- 
riage,  con-  tinuance  of  a  valid  marriage  between  his  mother  and  any 
elusive  man,  or  within  two  hundred  and  eighty  days  after  its  dissolu- 
legitimacy.  tion,  the  mother  remaining  unmarried,  shall  be  conclusive 
proof  that  he  is  the  legitimate  son  of  that  man,  unless  it 
can   be    shown    that    the   paities    to    the    marriage   had  no 


II 


Court  seemed  to  hold  that  theH  indiilaw 
as  to  presumption  of  death  (as  to  which 
see  West  and  B.  676,  note  e)  would 
still  apply  in  administration  suits. 

i4Cal.  317. 

'  i.e.  possession  is  primd  facie 
evidence  of  a  complete  title,  9 
Bom.  140.  An  illustration  of  this 
section  is  afforded  by  a  case  in  6 
N.W.  P.  36,  where  A  was  in  possession 
of  certain  land,  and  B  alleged  that  A 
was  not  in  possession  as  owner  of  the 
full  proprietary  right,  but  (as  the  re- 


presentative of  a  mortgagee)  having  a 
qualified  right.  The  burden  of  prov- 
ing this  qualification  was  held  to  lie 
on  B.  See  also  10  Moo.  I.  A.  528. 
As  to  the  burden  of  proving  a  mort- 
gage of  shares  alleged  to  be  sold, 
see  I  All.  194. 

^  i.  e.  a  lawful  relation,  see  Ear- 
greaee  v.  Everard,  6  Ir.  Eq.  Rep.  N.  S. 
278,  where  the  parties  were  paramour 
and  adulteress. 

♦  II  Moo.  I.  A.  551  :  Story,  Eq.  Jur. 
sees.  307  et  seq. :  Taylor,  §  1 5 1  et  seq. 
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access  to  each  other  at  any  time  when  he  could  have  been 
beg-otten  ^. 

113.  A  notification  in  the  Gazette  of  India  that  any  portion  Proof  of 
of  British  territory  has  been   ceded   to   any   Native   State,  ^^tury- 
Prince  or  Ruler,  shall  be  conclusive  proof  that  a  valid  cession 

of  such  territory  took  place  at  the  date  mentioned  in  such 
notification  -. 

114.  The  Court  ^  may  presume  the  existence  of  any  fact  Court  m»y 

which  it  thinks  likely  to  have  happened,  regard  being  had  to  existence 

the  common  course  of  natural  events,  human  conduct,  and  ^^  certain 

.  facts, 

public  and  private  business,  in  their  relation  to  the  facts  of  the 

particidar  case  *. 

Illustrations. 

The  Court  may  presume — 

(a)  That  a  man  who  is  in  possession  of  stolen  goods  soon  after 
the  theft  is  either  the  tliief  or  has  received  the  goods  knowing  them 
to  be  stolen,  unless  he  can  account  for  his  possession  ^ 

iff)  That  an  accomplice  is  unworthy  of  credit,  unless  he  is  corro- 
borated in  material  particulars®. 

(c)  That  a  bill  of  exchange,  accepted  or  endoi'sed,  was  accepted 
or  endorsed  for  good  consideration ". 

(d)  That  a  thing  or  state  of  things  which  has  been  shown  to  be 
in  existence  witliin  a  period  shorter  than  that  within  which  such 
things  or  states  of  things  usually  cease  to  exist,  is  still  in  existence*. 

(e)  That  judicial  and  official  acts  have  been  regularily  performed*. 

'  3    Moo.    I.    A.    245,    259.      If,  legislative  Act  purporting  to  make  a 

therefore,  the  question  is,  whether  A  notification  in  the  GoverouieutGazette 

is  the  legitimate  son  of  B  by  C,  his  conclusive   evidence  of  a  cession   of 

wife,   evidence  to  show  that   B  was  territory,  exclude  inquiry  as  to  the 

impotent,  or  that,  during  the  cohabi-  nature  and  lawfulness  of  the  cession, 

tation  of  B  with  C,  she  committed  L.  R.,  3  I.  A.  152,  153  (S.C,  i  Bom. 

adultery  with  D,  is  not  admissible.  367,  461),  per  Lord   Selbome;    and 

The  latter  part  of  the  section  seems  to  see  10  Bom.  H.  C.  37  and  2  All.  i. 
require  qualification.     liegard  should  '  This  does  not  include  the  jury, 

be  had  to  the  physical  condition  of  the  *  9  All.  690;  but  see  13  Cal.  197. 

husband,  and  the  proof  should  not  be  *  23  Suth.  Cr.  R.  16,  col.  2. 

conclusive  if  the  circumstances  of  the  *  Sec.   133  infra,  and  see  per  F«a-^ 

access  were  such  as  to  render  it  im-  cock  C.J.,  Bon.  F.  B.  459.    '  Material 

probable  that  sexual  intercourse  took  particulars '   seem    to    mean    matters 

place  when  the  access  occurred.  directly  connecting  the  prisoner  with 

■•'  The  Governor  General  in  Council,  the  ofl'ence,  5  Suth.  Cr.  R.  18. 
being  precluded  by  24  &   25  Vic.  c.  "*  See  Act  XXVI  of  1881,  ieo.  118, 

67,  sec.  22,  from  legislating  directly  ai  ol.  (a), 
to  the  sovereignty  or  dominion  of  the  *  9  Cal.  744,  802. 

Crown  over  any  part  of  its  territories  'Taylor,   §§   143-147.       But    mo. 

in  India,  or  as  to  the  allegiance  of       114    doe«   not    direct   the   Court    to 
British  subjects,  could  not   by   any       presume  the  existence  of  facts  likely 
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(/)  That  the  common  course  of  business  has  been  followed  in 
particular  cases. 

(g)  That  evidence  which  could  be  and  is  not  produced  would,  if 
produced,  be  unfavourable  to  the  person  who  withholds  it  ^ 

(h)  That  if  a  man  refuses  to  answer  a  question  which  he  is  not 
compelled  to  answer  by  law,  the  answer,  if  given,  would  be 
unfavourable  to  him. 

(t)  That  when  a  document  creating  an  obligation  is  in  the 
hands  of  the  obligor,  the  obligation  has  been  discharged  '^. 

But  the  Court  shall  also  have  regard  to  such  facts  as  the 
following,  in  considering  whether  such  maxims  do  or  do  not  apply 
to  the  particular  case  before  it : — 

As  to  illustration  (a) — A  shop-keeper  has  in  his  till  a  marked' 
rupee  soon  after  it  was  stolen,  and  cannot  account  for  its  posses- 
sion specifically,  but  is  continually  receiving  rupees  in  the  course  of 
his  business : 

As  to  illustration  (b) — A,  a  person  of  the  highest  character, 
is  tried  for  causing  a  man's  death  by  an  act  of  negligence  in 
ari'anging  certain  machinery.  B,  a  person  of  equally  good  char- 
acter, who  also  took  part  in  the  arrangement,  describes  precisely 
what  was  done,  and  admits  and  explains  the  common  carelessness; 
of  .4  and  himself:  f 

As  to  illustration  {b) — A  crime  is  committed  by  several  persons. 
A,  B,  and  C,  three  of  the  criminals,  are  captured  on  the  spot  and 
kept  apart  from  each  other.  Each  gives  an  account  of  the  crime 
implicating  D,  and  the  accounts  corroborate  each  other  in  such 
a  manner  as  to  render  previous  concert  highly  improbable  : 

As  to  illustration  (c) — A,  the  drawer  of  a  bill  of  exchange,' 
was  a  man  of  business.  B,  the  acceptor,  was  a  young  and  ignorant 
person,  completely  under  A 's  influence  : 

As  to  illustration  {d) — It  is  proved  that  a  river  ran  in  a  certain 
course  five  years  ago,  but  it  is  known  that  there  have  been  floods 
since  that  time  which  might  change  its  course : 

As  to  illustration  (e) — A  judicial  act,  the  regularity  of  which  is 
in  question,  was  performed  under  exceptional  circumstances : 

As  to  illustration  (/) — The  question  is,  whether  a  letter  was 

to  have  happened,  such  as  the  regular  cognised  both  in  India  and  in  England, 

performance     of     judicial    acts;     it  such  as  e.g.  the  presumption  that  a 

leaves   the   Court  free   to   make  the  debt  is  satisfied  unless  the  contrary  is 

presumption  or  not,  according  to  its  shown  by  the  creditor,  1 1  Moo.  I.  A. 

discretion,   9  All.   721,  where  Edge  633  :  the  presumption  that  the  rent 

C.J.  refused  to  act  on  the  presumption  due  in  former  years  has  been  paid, 

that  the  requirements  of  the  Criminal  when  a  receipt  is  produced  for  the 

Procedure  Code,  sec.  509,  had  been  rent  due  last  year  (i  Suth.  Civ.  K. 

complied  with.  274)  :    the    presumption    as   to   en- 

•  7  All.   738,   745;   Tayl.  §§  116,  croachments  made  by  a  tenant  (22; 

555.  729.  Suth.  Civ.  R.  246).  Asto  presumptions 

'  5  Ben.  619  :  i  Bom.  295  :  Taylor,  §  peculiar  to  India,  see  above,  pp.  835, 

178.  Many  other  presumptions  are  re-  836. 
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received.  It  is  shown  to  have  been  posted,  but  the  usual  course  of 
the  i^ost  was  interrupted  by  disturbances : 

As  to  illustration  (g) — A  man  refuses  to  produce  a  document 
which  would  bear  on  a  conti'act  of  small  importance  on  which  he  is 
sued,  but  which  might  also  injure  the  feelings  and  reputation  of 
his  family : 

As  to  illustration  (h) — A  man  refuses  to  answer  a  question 
which  he  is  not  compelled  by  law  to  answer,  but  the  answer  to  it 
might  cause  loss  to  him  in  matters  unconnected  with  the  matter  in 
relation  to  which  it  is  asked  : 

As  to  illustration  (t) — A  bond  is  in  possession  of  the  obligor, 
but  the  circumstances  of  the  case  are  such  that  he  may  have 
stolen  it. 


CHAPTER  VIII. 


ESTOPPEL  *. 

115.  When  one  person  has  by  his  declaration  ^,  act  ^,  or  EstopjieL 
omission*,  intentionally^  caused  or  permitted  another  person 
to  believe  a  thing  to  be  true  and  to  act  upon  such  belief®, 


'  i.  e.  what  English  lawyers  call 
estoppel  in  pais.  As  to  estoppel 
by  matter  of  record,  see  supra,  sees. 
40-44.  As  to  estoppels  by  deed  in 
India,  see  20  Suth.  Civ.  R.  353  :  I 
Ben.  0.  C.  37:  2  Mad.  H.  C.  174. 
Statutory  estoppels  by  words  or  con- 
duct will  be  found  in  the  Contract 
Act,  sees.  237,  245,  246. 

*  For  instances  of  estoppel  by  de- 
claration, see  14  Moo.  I.  A.  203: 
I/.  R.,  I  I.  A.  144:  24  Suth,  Civ.  R. 
83-4 :  8  Cal.  465  :  1  All.  267  (agree- 
ment not  to  appeal):  11  Ben.  144 
(relinquishment  by  Crown  of  claim  to 
bMtard's  assets). 

*  For  instances  of  estoppel  by  con- 
dnct,  see  9  Suth.  Civ.  R.  593-4  :  10 
ibid.  185:  II  Ben.Appx.  29:  and  many 
other  cases  of  bend  ml  transactions  :  6 
All.  24  (fraudulent  sale  by  trustee)  : 
I  Agra,  71  (fictitious  sale  to  evade 
revenue  process).  A  large  collection 
will  be  found  iu  Field's  Evidence,  pp. 

*  For    instances     of    estoppel    by 
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omission,  see  3  Ben.  A.  C.  J.  407  and 
1  Bom.  314.  The  case  of  Yovng  v. 
Grote,  4  Bing.  454  (where  a  husband 
left  with  his  wife  blank  cheques  ready 
signed),  is  a  good  English  illustration 
of  estoppel  by  negligence. 

*  4  Cal.  787.  The  expression  '  in- 
tentionally' was  substituted  for 
'  wilfully '  in  the  rule  stated  in  Pick- 
ard  V.  Sears,  6  A.  &  £.  469,  and 
explained  in  Freeman  v.  Cooke,  2 
Ex.  654,  and  Cornish  v.  Abington, 
7  H.  &  N.  549,  apparently  in  order 
to  exclude  from  the  operation  of  the 
rule  cases  to  which  it  might  have  been 
applied  in  India  if  expressed  iu  the 
terms  used  by  the  English  Courts, 
7  Mad.  8.  See  ibid.  110  and  2  All.  809. 
As  to  constructive  fraud,  i  All.  306. 

*  Tlie  altering  of  his  position  by 
the  ]>er8on  pleading  estoppel  is  an  eti- 
sential  part  of  the  rule,  7  All.  515. 
Sec.  115  implies  that  no  declaration, 
act,  or  omission  will  amount  to  an 
estoppel,  unless  it  has  caused  the 
person  whom  it  concerns  to  alter  hia 
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neither  he  nor  his  representative^  shall  be  allowed,  in  any  sviit 
or  proceeding"  between  himself  and  such  person  or  his  repre- 
sentative ^,  to  deny  the  truth  of  that  thing. 

lUitstration. 

A  intentionally  and  falsely  leads  B  to  believe  that  certain  land 
belongs  to  A,  and  thereby  induces  B  to  buy  and  pay  for  it. 

The  land  afterwards  becomes  the  property  of  A ,  and  A  seeks  to 
set  aside  the  sale  on  the  ground  that,  at  the  time  of  the  sale,  he  had 
no  title.     He  must  not  be  allowed  to  prove  his  want  of  title  ^. 


Estoppel  or 
tenant : 


116.  No  tenant  of  immoveable  property,  or  person  claiming 
through  such  tenant,  shall,  during  the  continuance  of  the 
tenancy,  be  permitted  to  deny  that  the  landlord  of  such  tenant,  - 
had,  at  the  beginning  of  the  tenancy  ^,  a  title  to  such  immoveJ  I 
able  property  * ;  and  no  person  who  came  upon  any  immoveable 
property  by  the  license  of  the  person  in  possession  thereof, 
possession,  shall  be  permitted  to  deny  that  such  person  had  a  title  to  such 
possession  at  the  time  when  such  license  was  given  ^. 

Estoppel  of     117.  No  acceptor  of  a  bill  of  exchange  shall  be  permitted 
ofWll*of     ^^  deny  that  the  drawer  had  authority  to  draw  such  bill  or  to 


and  of  li- 
censee of 
person  in 


position  ;  and  to  do  this  he  must  both 
believe  in  the  facts  stated  or  sug- 
gested by  it,  and  must  act  upon  such 
belief,  7  All.  878.  The  words  '  so  as 
to  alter  his  previous  position '  seem 
wanted  immediately  after  *  belief.' 

'  in  interest. 

'  The  section  refers  to  a  belief  in  a 
fact,  not  in  a  proposition  of  law,  7  Cal. 
604.  Petitions  by  a  judgment-debtor 
to  postpone  an  execution-sale,  which 
contain  no  admission  that  the  decree 
can  be  legally  executed,-  do  not  estop 
him  from  insisting  that  execution  is 
barred,  L.  R.,  10  I.  A.  119. 

^  The  words  'at  the  beginning  of 
the  tenancy '  can  only  apply  to  cases 
in  which  the  tenants  are  put  into 
possession  of  the  tenancy  by  the 
person  to  whom  they  have  attorned, 
and  not  to  a  case  where  the  tenants 
have  previously  been  in  possession, 
II  Cal.  523. 

*  This  does  not,  of  course,  debar 
one  who  has  once  been  a  tenant  from 
contending  that   his   landlord's  title 


has  been  lost,  or  that  his  tenancy  has 
determined,  2  Mad.  226.    The  tenant 
should  give  up  possession,  and  then  if 
he  has  any  title  aliunde,  that  title 
may  be  tried  in  a  suit  of  ejectment 
brought  by  him  against  his  late  land- 
lord, 8  Bom.  H.  C  ,  A.  C.  J.  1 75,  citing 
Doe  V.  Lad^/  Smythe,  4  M.  &  S.  347. 
Mere     payments     of    rent    do    not 
operate  as  an  estoppel  debarring  the 
person    making   the   payments  from 
questioning  the  right  of  the  payee. 
They  cannot  have  such  effect  unl 
the  person  paying  was  let  into  poi 
session  by  the  payee,  and  even  thei 
their  effect  as  estoppel  would  be  con 
fined  to  the  title  of  the  payee  at  thi 
time  possession  was  given,  6  N.  W.  P. 
337,  per  Turner  J. 

*  Doe  V.  Bay  tap,  3  A.  &  E.  x 
See  as  to  licenses,  Act  V  of  188: 
52-64,  supra,  vol.  I,  pp.  924-927 
The  principle  of  the  rule  extends  td 
persons  coming  into  possession 
mere    lodgers   or   servants   (Tayl. 
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endorse  it  ^ ;  nor  shall  any  bailee  or  licensee  be  permitted  to  exchange, 
deny  that  his  bailor  or  licensor  had,  at  the  time  when  the  licensee, 
bailment  or  license  commenced,  authority  to  make  such  bail- 
ment or  grant  such  license. 

Explanation  I.  The  acceptor  of  a  bill  of  exchange  may 
deny  that  the  bill  was  really  drawn  by  the  person  by  whom 
it  purports  to  have  been  drawn. 

Explanation  11. — If  a  bailee  delivers  the  goods  bailed  to  a 
person  other  than  the  bailor,  he  may  prove  that  such  person 
had  a  right  to  them  as  against  the  bailor^. 


CHAPTEK  IX. 

OF   WITNESSES. 

118,  All  persons  ^  shall  be  competent  to  testify  unless  the  Who  may 
Court  considers  that  they  are  prevented  from  understanding  *®'*"y- 
the  questions  put  to  them,  or  from  giving  rational  answers 
to  those  questions,  by  tender  years  *,  extreme  old  age,  disease, 
whether  of  body  or  mind,  or  any  other  cause  of  the  same 
kind. 

Explanation. — A  lunatic  is  not  incompetent  to  testify,  unless 
he  is  prevented  by  his  lunacy  from  understanding  the  questions 
put  to  him  and  giving  rational  answers  to  them. 

•  Taylor,  §  851,  and  the  Negotiable  of  an  oath).  Section  118  does  not 
Instruments  Act,  8ec8.  120-12  2,  supra,  render  an  accused  person  competent 
vol.  I,  p.  714.  to  testify  on  his  oicn  behalf;  see  the 

*  And  in  England  a  bailee  may  Code  of  Criminal  Procedure,  sec.  345. 
■how  that  his  bailor  wrongfully  and  But  it  was  held  in  1 866  that,  where 
without  notice  to  the  bailee  obtained  there  is  no  community  of  interest, 
the  goods  from  a  third  person,  who  he  may  testify  for  or  against  a 
has  claimed  them  from  such  bailee;  co-defendant,  6 Suth.  Cr.  R. 91,  citing 
Beecasesin  Stephen's  Di^c*/,  art.  105.  Ueg.  v.  Stevenson,  Tayl.  Ev.  §  ii{57» 
There  is  no  provinion  in  the  Evidence  note  i.  See,  however,  i  Bom.  618. 
Act  as  to  the  estoppel  of  an  agent.  As  to  whether  a  judge  or  magistrate 
whose  position  in  this  respect  resem-  can  pve  evidence  in  a  case  trietl  by 
bles  that  of  bailee.  The  Act  is  also  himself,  see  4  I^n.  App.  Cr.  15:  20 
silent  as  to  the  estoppel  of  a  master  Suth.  Cr.  K.  76:  2  Cal.  23,  405.  As 
signing  a  bill  of  lading  (18  &,  19  Vic.  to  examining  jurors  and  anesaorB  as 
C.  Ill,  sec.  3\  witnesses,   see  the  Code  of  Criminal 

"14   Ben.    54,    295    (children    too       Procedure,  seo.  294. 
young     to    understand     the    nature  '14  Ben.  57. 
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Dumb  wit- 
nesses. 


Parties  to 
civil  suit, 
and  their 
wives  or 
husbands. 
Husband 
or  wife  of 
person 
under 
criminal 
trial. 

Judges  and 
Magis- 
trates. 


Commnni- 
cations 


119.  A  witness  who  is  unable  to  speak  may  give  his 
evidence  in  any  other  manner  in  which  he  can  make  it  intel- 
ligible, as  by  writing  or  by  signs ;  but  such  writing  must  be 
written  and  the  signs  made  in  open  Court.  Evidence  so  given 
shall  be  deemed  to  be  oral  evidence. 

120.  In  all  civil  proceedings  the  parties  to  the  suit,  and 
the  husband  or  wife  of  any  party  to  the  suit,  shall  be  compe- 
tent witnesses.  In  criminal  proceedings  against  any  person, 
the  husband  or  wife  of  such  person,  respectively,  shall  be  a 
competent  witness  ^ 

121.  No  Judge  ^  or  Magistrate  shall,  except  upon  the 
special  order  of  some  Court  to  which  he  is  subordinate,  be  com- 
pelled to  answer  any  questions  as  to  his  own  conduct  in  Court 
as  such  Judge  or  Magistrate,  or  as  to  anything  which  came  to 
his  knowledge  in  Court  as  such  Judge  or  Magistrate  ^ ;  but  he 
may  be  examined  as  to  other  matters  which  occurred  in  hia 
presence  whilst  he  was  so  acting  *. 

Illustrations. 

(a)  A,  on  his  trial  before  the  Court  of  Session,  says  that  a 
deposition  was  improperly  taken  by  B,  the  Magistrate.  B  cannot 
be  compelled  to  answer  questions  as  to  this,  except  upon  the  special 
order  of  a  superior  Court. 

(6)  A  is  accused  before  the  Court  of  Session  of  having  given  fake 
evidence  before  B,  a  Magistrate.  B  cannot  be  asked  what  A  said, 
except  upon  the  special  order  of  the  superior  Court. 

(c)  A  is  accused  before  the  Court  of  Session  of  attempting  to 
murder  a  Police  officer  whilst  on  his  trial  before  B,  a  Sessions 
Judge.     B  may  be  examined  as  to  what  occurred. 

122.  No  person  who  is  or  has  been^  married,   shall  be 


'  The  latter  half  of  this  section  em- 
bodies the  decision  of  Peacock  C.J. 
in  Ben.  F.  B.  Appx.  ii.  Seeus  still 
in  England. 

"  The  word  is  not  defined  in  this 
Act,  or  in  Act  I  of  i868.  But  see 
the  Penal  Code,  sec.  19.  As  to  the 
privilegeof  judgesinEnglandjSee  B.  v. 
Gazard,  8  C.  &  P.  595  :  Tayl.  §  938. 

'  3  All.  573. 

*  For  instance,  where  witnesses  or 
accused  persons  are  foreigners,  it  is 
often  important  to  ascertain  how  far 
they  understood  what  was  said  to 
them  or  in  their  presence,  the  means 


(if  any)  taken  to  render  depositions 
intelligible  to  the  accused,  and  the 
demeanour  of  the  witnesses.  The 
privilege  given  by  section  121  is  the 
privilege  of  the  witness,  i.  e.  of  the 
Judge  or  Magistrate  of  whom  the 
question  is  asked.  If  he  waives  such 
privilege,  or  does  not  object  to  answer 
the  question,  it  does  not  lie  in  the 
mouth  of  any  other  person  to  assert  the 
privilege,  3  All.  573,  per  Straight  J. 
*  i.  e.  the  privilege  continues  after 
the  marriage  has  been  dissolved  by 
death  or  divorce,  see  Taylor,  §  910, 
per  Lord  Alvanley. 
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compelled  to  disclose  any  communication  made  to  him  during  during 
marriag-e  by  any  person  to  whom  he  is  or  has  been  married ;  ™*^"*^* 
nor  shall  he  be  permitted  to  disclose  any  such  communication, 
unless  the  person  who  made  it,  or  his  representative  in  interest, 
consents,  except  in  suits  between  married  persons,  or  proceed- 
ings in  which  one  married  person  is  prosecuted  for  any  crime 
committed  against  the  other  ^. 

123.  No  one  shall  be   permitted   to   give   any  evidence  ^  Evidence 
derived  from  unpublished  official  records  relating  to  any  affairs  *?s°J*^"" 
of  State  ^  except  with  the  permission  of  the  officer  at  the  head 

of  the  department  concerned,  who  shall  give  or  withhold  such 
permission  as  he  thinks  fit  *. 

124.  No   public   officer  ^   shall  be    compelled   to   disclose  Official 
communications  made  to  him  in  official  confidence,  when  he  cations, 
considers  that  the  public  interests  would  suffer  by  the  dis- 
closure *. 

125.  No  Magistrate  or  Police  officer  "^  shall  be  compelled  to  Infomm- 
say  whence  he  got  any  information  as  to  the  commission  of  go^j^gjon 
any  offence ;  and  no  Revenue  officer  shall  be  compelled  to  say  of  oflFencee. 
whence  he  got  any  information  as  to  the  commission  of  any 
offence  against  the  public  revenue. 

Explanation. — '  Revenue  officer  '  in  this  section  means  any 
officer  employed  in  or  about  the  business  of  any  branch  of  the 
public  revenue  ^. 

'  In  this  section  '  he,'  '  him,'  and  mand  of  the  Military  Police,  Act  XV 

'his'  include  'she,' 'her,'  and  '  her.'  of  1887,  s.  13. 

Act  I  of  1868,  sec.  2,  cl.  (i),  supra,  '  The  clause  as  to  revenue-officers, 

vol.  I.  p.  487.  which  accords,  so  far  as  it  goes,  with 

'  oral  or  documentary.  the  law  of  England  as  to  penal  in- 

*  See  Wadeer  v.  £.  I.  Company,  formation  at  the  suit  of  the  revenue, 
ao  Jur.  407,  and  sec.  163  infra.  was  added  by  Act  III  of  1887.  But 
Income-tax  schedules  do  not  come  in  India  the  Magistrates,  Police 
within  sec.  123,  R.  v.  Yakaiaz  officers,  and  Revenue  officers  may,  if 
Khan,  an  unreported  case  mentioned  they  like,  say  whence  they  got  their 
in  Mayne's  Penal  Code,  p.  146.  information.     Seeus  in  England  as  to 

*  Beataon  v.  Skene,  5  H.  &  N.  crown-witnesses.  And  see  Sex  v. 
838.  Hardy,  34  Howell's  S.  T.  753,  per 

*  This  expression  is  not  defined.  Eyre  C.J.,   and  818,  per  Buller  J. 
'  Where  the  privileged  communi-       See  tHao  Atty.  Gen.  v.  Briant,  15  M. 

cation  is  withheld  no  secondary  evi-  &  W.  169.     Jurors  are  not  privileged 

dence  of  it  should  be  receivable.  as  to  what  passed  between  them  in 

^  This  includes  in  Burma  the  Com-  the  discharge  of  their  duties.     See  in 

mandants  and  the  seconds  in  com-  England,  Fai'tfe  v.  I^e/aco/,  I  T.  B.  11. 
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126.  No  barrister,  attorney,  pleader,  or  vakil  ^,  shall  at  any 
time  be  permitted,  unless  with  his  client's  express  consent,  to 
disclose  any  communication  ^  made  to  him  in  the  course  and  : 
for  the  purpose  of  his  employment  as  such  barrister,  pleader, 
attorney,  or  vakil,  by  or  on  behalf  of  his  client,  or  to  state 
the  contents  or  condition  of  any  document  with  which  he 
has  become  acquainted  in  the  course  and  for  the  purpose  of  his  \ 
professional  employment,  or  to  disclose  any  advice  given  by  ' 
him  to  his  client  in  the  course  and  for  the  purpose  of  such 
employment : 

Provided  that  nothing  in  this  section  shall  protect  from 
disclosure — 

(i)  Any  such  communication  made  in  furtherance  of  any 
illegal  ^  purpose ; 

(2)  Any  fact  obsei-ved  by  any  barrister,  pleader,  attorney,  or 
vakil,  in  the  course  of  his  employment  as  such,  showing  that 
any  crime  or  fraud  has  been  committed  since  the  commence- 
ment of  his  employment. 

It  is  immaterial  whether  the  attention  of  such  barrister, 
pleader,  attorney,  or  vakfl  was  or  was  not  directed  to  such  fact 
by  or  on  behalf  of  his  client. 

Explanation. — The  obligation  stated  in  this  section  continues 
after  the  employment  has  ceased*.  1 

Illustrations. 

(a)  A,  a  client,  says  to  B,  an  attorney — 'I  have  committed 
forgery,  and  I  wish  you  to  defend  me.' 

As  the  defence  of  a  man  known  to  be  guilty  is  not  a  criminal 
purpose,  this  communication  is  protected  from  disclosure. 

(6)  A,  K  client,  says  to  B,  an  attorney — '  I  wish  to  obtain  pos- 
session of  property  by  the  use  of  a  forged  deed  on  which  I  request 
you  to  sue.' 

This  communication,  being  made  in  furtherance  of  a  criminal 
purpose,  is  not  protected  from  disclosure. 

(c)  A,  being  charged  with  embezzlement,  retains  5,  an  attorney, 
to  defend  him.     In  the  course  of  the  proceedings,  B  observes  that 


'  The  privilege  does  not  extend  to 
mukht^rs,  i  Ben.  A.  Cr.  J.  8. 

*  This  means  any  confidential  or 
private  communication,  3  Bom.  93. 

••  Russell  V.  Jackson,  9  Hare,  387, 
392,  per  Turner  V.C. ;  It.  v.  Cox  and 
Railton,  14  Q.  B.  D.  153. 


*  and  a  retainer  is  not  necessary  to 
constitute  the  relationship.  The  Act 
is  silent  as  to  a  barrister's  privilege 
as  to  what  he  said  in  court  as  such. 
See  in  England,  Curry  v.  Walter,  i 
Esp.  456. 
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an  entry  has  been  made  in  A^s  account-book,  charging  A  with  the 
eum  said  to  have  been  embezzled,  which  entry  was  not  in  the  book 
at  the  commencement  of  his  employment. 

This  being  a  fact  observed  by  B  in  the  course  of  his  employment, 
showing  that  a  fraud  has  been  committed  since  the  commencement 
of  tlie  proceedings,  it  is  not  protected  from  disclosure  '. 

127.  The  provisions  of  section  126  shall  apply  to  inter- Sec.  126 
preters^,  and  the  clerks  or   servants  of  barristers,  pleaders,  f^^rf 
attorneys,  and  vakils.  pretere 

and  clerkn. 

128.  If  any  party  to  a  suit  gives  evidence  therein  at  his  Privil^e 
own  instance  or  otherwise,  he  shall  not  be  deemed  to  have  ^°  yofun- 
consented  thereby  to  such  disclosure  as  is  mentioned  in  section  teering 

1 26 ;  and  if  any  party  to  a  suit  or  proceeding*  calls  any  such 
barrister,  pleader,  attorney,  or  vakil  as  a  witness  ^,  he  shall  be 
deemed  to  have  consented  to  such  disclosure  only  if  he 
questions  such  barrister,  attorney,  or  vakil  on  matters  which, 
but  for  such  question,  he  would  not  be  at  liberty  to  disclose. 

129.  No  one  shall  be  compelled  to  disclose  to  the  Court  any  Confi- 

confidential  communication  which    has  taken  place  between  „^" '* 

i  commu- 

him  and  his  legal  professional  adviser,  unless  he  offers  him-  nications 
self  as  a  witness,  in  which  case  he  may  be  compelled  to  disclose  advisew* 
any  such  communications  as  may  appear  to  the  Court  necessary 
to  be  known  in  order  to  explain  any  evidence  which  he  has 
given,  but  no  others*. 

130.  No  witness  who  is  not  a  party  to  a  suit^  shall  be  Production 

of  title- 

'  Brown  v.  Foster,  1  H.  &  N.  736.  client  is  interrogated,  and  whether  he 

'  This  probably  means  interpreters  be  party  to  the  suit  or  not.    It  adoptii 

between    barristers,    etc.    ami     their  the  principle  contended  for  in  Taylor 

clients.    They  are  in  England  within  on  Evidence,  6th  ed.  §§  846,  847,  but 

the  privilege  (Tayl.  §  920);    and  in  with  this  qualification  that,  if  a  party 

India,  where  barristers  and  attorneys  becomes  a  witness  of  his  own  accord, 

often  cannot  speak  the  language  of  he  shall,  if  the  Court  requires  it,  be 

their  clients,  such  interpreters  should  made  to  disclose  everything  necessary 

certainly  be  {)revented  from  disclosing  to   the    true    comprehension    of    his 

professional  confidence.  testimony,  4  Bom.  581 ,  where  West  .1 . 

Medical  men  and  clergymen  are  not  held  that  a  case  laid  by  the  plaintiff 

privileged.  before  counsel  was  privileged  not  only 

Officers  of   a  corporation  through  as  against  the  Court,  but  as  against  the 

whom   the  corporation  makes  state-  opposite  party.    See  in  England  M  to 

ments   are    not   privileged   as   such,  such  communications,  Minet  v.  Mor- 

Mai/or  0/  Swantea  v.    Quirk,  5  C.  pan,!,.  R.,8Ch.  App.  361 :  Ma  if  or  of 

P.  b.  106.  lirixtol  v.  Cox,  j6  Ch.  Div.  678. 

"  5  Ben.  Appx.  28.  "  i.  e.  a  party  to  the  suit  in  which 

*  This   section   applies    wliere   the  he  is  called.     As   to  witnesses   who 
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compelled  to  produce  his  title-deeds  to  any  property,  or  any 
document  in  virtue  of  which  he  holds  any  property  as  pledgee 
or  mortgagee,  or  any  document  the  production  of  which  might 
tend  to  criminate  him,  unless  he  has  agreed  in  writing  to 
produce  them  with  the  person  seeking  the  production  of  such 
deeds  or  some  person  through  whom  he  claims  ^. 

131.  No  one  shall  be  compelled  ^  to  produce  documents  in 
his  possession^,  which  any  other  person  would  be  entitled  to 
refuse  to  produce  if  they  were  in  his  possession,  unless  such 
last  mentioned  person  consents  to  their  production. 

132.  A  witness  shall  not  be  excused  from  answering  any 
question  as  to  any  matter  relevant  to  the  matter  in  issue  in 
any  suit  or  in  any  civil  or  criminal  proceeding,  upon  the 
ground  that  the  answer  to  such  question  will"*  criminate,  or 
may  tend  directly  or  indirectly  to  criminate,  such  witness,  or 
that  it  will  expose,  or  tend  directly  or  indirectly  to  expose, 
such  witness  to  a  penalty  or  forfeiture  of  any  kind  ^  : 

Provided  that  no  such  answer^,  which  a  witness  shall  be 
compelled  "^  to  give,  shall  subject  him  to  any  arrest  or  prose- 
cution, or  be  proved  against  him  in  any  criminal  proceeding, 
except^   a   prosecution  for  giving    false   evidence   by   such 


answer. 


are  parties  the  Evidence  Act  is 
silent.  The  right  rule  was  contained 
in  the  repealed  Act  II  of  1855,  sec. 
2  2  :  '  A  witness  being  a  party  to  the 
suit  shall  not  be  bound  to  produce 
any  document  in  his  possession  or 
power,  which  is  not  relevant  or 
material  to  the  case  of  the  party 
requiring  its  production.'  A  witness 
is  not  entitled  to  refuse  to  produce  a 
document  in  his  possession  only  be- 
cause its  production  may  expose  him 
to  a  civil  action,  or  because  he  has  a 
lien  upon  it,  Stephen's  Digest,  art. 
118. 

*  See  Act  X  of  1855,  sec.  9,  as 
regards  witnesses,  not  parties,  and  5 
Bom.  H.  C,  O.  C.  J.  152,  as  regards 
parties. 

'  But  they  may  be  allowed. 

^  e.  g.  as  an  agent,  attorney,  trustee, 
or  mortgagee.     There  is  no  exception 


where  the  documents  are  required  for 
the  purpose  of  identification. 

*  in  the  opinion  of  the  judge  ? 

'  3Mad.  H.C.Appx.  xxix-xxx.  Tlie 
section  fails  to  provide  that  a  witness 
may  be  compelled  to  answer  relevant 
questions,  the  answers  to  which  will 
subject  him  to  a  civil  suit  or  pecuniary 
liability.  See  in  England,  46  Geo. 
III.  c.  37.  The  provisions  of  the 
Criminal  Procedure  Code,  sees.  161  and 
175  (supra,  pp.  118,  125),  and  those 
of  Ben.  Reg.  VII  of  1822,  sec.  19,  cl. 
(i),  are  unaffected  by  this  section. 

*  i.e.  answers  to  a  relevant  question. 
If  voluntarily,  or  being  compelled  by 
the  Court,  he  answers  an  irrelevant 
question,  and  the  answer  criminates 
him,  he  is  not  protected. 

'  by  the  Court.  3  Mad.  278. 
«  3  Mad.  H.  C.  Rulings,  xxx,  and 
8  Bom.  H.C.,  C.  C.  103. 
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133.  An  accomplice  shall  be  a  competent  witness  against 
an  accused  person ;  and  a  conviction  is  not  illegal  merely 
because  it  proceeds  upon  the  uncorroborated  testimony  of  an 
accomplice  ^. 

134.  No  particular  number  of  witnesses  shall  in  any  case  Nnmber  of 
be  required  for  the  proof  of  any  fact  ^.  ^  ncMes, 


CHAPTER  X. 

OF    THE    EXAMINATION    OF   WITNESSES. 

135.  The   order    in   which   witnesses   are   produced    and  Order  of 
examined  shall  be  regulated  by  the  law  and  practice  for  the  and?exi^- 
time  being  relating  to  civil  and  criminal  procedure  respectively^,  nation  of 
and  in  the  absence  of  any  such  law,  by  the  discretion  of  the 

Court. 

136.  When  either  party  proposes  to  give  evidence  of  any  Judge  to 
fact,  the  Judge  may  ask  the  party  proposing  to  give  the  f^admissi- 
evidence  in  what  maimer  the  alleged  fact,  if  proved,  would  be  bility  of 
relevant ;  and  the  Judge  shall  admit  the  evidence  if  he  thinks  *     *°*^* 
that  the  fact,  if  proved,  would  be  relevant,  and  not  otherwise. 

*  The  joryincaseB  tried  by  jxiry,and  per  Edge  C'.J.      As   to  the  desira- 

the  Court  in  cases  tried  by  assessors,  bility  of  corroboration   see   5   >Suth. 

may  no  doubt  presume  that  an  accom-  Cr.  80:  4  Mad.  H.  C.  Appz.  7  :  3  Bom. 

pliceis  unworthy  of  credit  unless  cor-  H.  C,  C.  C.  57  :    6  ibid.  57. 
roborated  (sec.  1 14,  ill.  b) ;  but  before  *  The  uncorroborated  evidence  of  a 

acting  on  the  presumption  the  Court  single  witness,  if  believed,  is  therefore 

or  jury  is  required  by  sec.   114  and  sufficient,  under  this  Act,  to  convict 

the  sequel  to  the  illustrations  to  con-  a   man  of  perjury  or   of  an  offence 

aider  certain  facts  with  the  view  to  against  chap,  vi  of  the  Penal  Code : 

ascertain  the  possibility  of  the  story  to   authorise   a  magistrate    to   make 

told.     The  rule  in  sec.    133  is  thus  under  the  Code  of  Criminal  Procedure, 

brought  to  coincide  with  the  English  c.   36,  an   order  against  the  alleged 

rule  that,  though  the  tainted  evidence  father  of  a  bastard  child  :  to  justify  • 

of  an  accomplice  should  be  carefully  judge  in  giving  a  decree  in  favour 

scanned  and  received  with  caution,  of  the  plaintitf  in  a  suit  for  breach  of 

and  may  be  treated  as  unworthy  of  promise  of  marriage,  or  to  establith  » 

credit,  yet,  if  the  jury  in  the  one  cose,  claim  on  the  estate  of  a  deceased  per- 

or  the  Court  in  the  other,  credits  the  son. 

evidence,  a  conviction  proceeding  '  See  the  Civil  Procedure  Code, 
npon  it  is  not  illegal,  I  Mad.  395,  sees.  179.  180 ;  and  the  Criminal  Pro- 
per Morgan  C.J.    And  see  9  All.  528,  cedure  Cotle,  sees.  a86,  187,  389,  290. 
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If  the  fact  proposed  to  be  proved  is  one  of  which  evidence 
is  admissible  only  upon  proof  of  some  other  fact,  such  last- 
mentioned  fact  must  be  proved  before  evidence  is  given  of  the 
fact  first  mentioned,  unless  the  party  undertakes  to  g-ive  proof 
of  such  fact  and  the  Court  is  satisfied  with  such  undertaking. 

If  the  relevancy  of  one  alleged  fact  depends  upon  another 
alleged  fact  being  first  proved,  the  Judge  may,  in  his  dis- 
cretion, either  permit  evidence  of  the  first  fact  to  be  given 
before  the  second  fact  is  proved,  or  require  evidence  to  be 
given  of  the  second  fact  before  evidence  is  given  of  the  first 
fact. 

Illihstrations. 

(a)  It  is  proposed  to  prove  a  statement  about  a  relevant  fact 
by  a  person  alleged  to  be  dead,  which  statement  is  relevant  under 
section  32. 

The  fact  that  the  person  is  dead  must  be  proved  by  the  per- 
son proposing  to  prove  the  statement,  before  evidence  is  given  of 
the  statement. 

(6)  It  is  proposed  to  prove,  by  a  copy,  the  contents  of  a  docu- 
ment said  to  be  lost. 

The  fact  that  the  original  is  lost  must  be  proved  by  the  person 
proposing  to  produce  the  copy,  before  the  copy  is  produced. 

(c)  A  is  accused  of  receiving  stolen  property  knowing  it  to  have 
been  stolen. 

It  is  proposed  to  prove  that  he  denied  the  possession  of  the 
property. 

The  relevancy  of  the  denial  depends  on  the  identity  of  tlie 
property.  The  Court  may,  in  its  discretion,  either  require  the  pro- 
perty to  be  identified  before  the  denial  of  the  possession  is  proved, 
or  permit  the  denial  of  the  possession  to  be  proved  before  the 
property  is  identified. 

(d)  It  is  proposed  to  prove  a  fact  {A)  which  is  said  to  have  been 
the  cause  or  effect  of  a  fact  in  issue.  There  are  several  interme- 
diate facts  {B,  C  and.2>)  which  must  be  shown  to  exist  before  the 
fact  {A)  can  be  regarded  as  the  cause  or  effect  of  the  fact  in  issue. 
The  Court  may  either  permit  A  to  be  proved  before  B,  C  or  D  is 
proved,  or  may  require  proof  of  B,  C  and  D  before  permitting 
proof  oi  A. 

137.  The  examination  of  a  witness  by  the  party  who  calls ; 
him^  shall  be  called  his  examination-in-chief. 

The  examination  of  a  witness  by  the  adverse  party  shall  be 
called  his  cross-examination  ^. 


*  at  any  stage  of  the  case. 

^  As  to    the  object   and    value    of 


cross-examination,  see  6  Suth.  Civ.  R. 
182,  per  Nonnan  J. 
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The  examination   of  a  witness,  subsequent  to  the   cross-  Re-exami- 
examination  by  the  party  who  called  him,  shall  be  called  his  ^^'*°"- 
re-examination  ^. 

138.  Witnesses  shall  be  first  examined-in-chief,  then  (if  the  Order  of 
adverse  party  so  desires)  cross-examined  ^,  then  (if  the  party  t^^""' 
calling  him^  so  desires)  re-examined. 

The  examination  and  cross-examination  must  relate  to 
relevant  facts  ^,  but  the  cross-examination  need  not  be  confined 
to  the  facts  to  which  the  witness  testified  on  his  examination- 
in- chief  ^. 

The  re-examination  shall  be  directed  to  the  explanation  of  Direction 
matters  referred  to  in  cross-examination ;  and  if  new  matter     ^t"^^ 
is,  by  permission  of  the  Court,  introduced  in  re-examination, 
the    adverse    party  may  further  cross-examine  upon    that 
matter^. 

139.  A  person  summoned  to  produce  a  document"^  does  not  Crosa-ex- 
beeome  a  witness  by  the  mere  fact  that  he  produces  it,  and  ^^^^^ 

cannot  be  cross-examined  unless  and  until  he  is  called  as  a  called  to 

*  i  produce  a 
Witness.                                                                                                                   document. 

140.  Witnesses  to  character  may  be  cross-examined  and  Witnewes 

re-examined.  ^  charac- 

ter. 

141.  Any    question    suggesting    the    answer    which    the  Leading 
person  putting  it  wishes  or  expects  to  receive*,  is  called  a  *l"*"**°°"- 
leading  question. 

142.  Leading  questions  must  not,  if  objected  to  by  the  When 
adverse  party,  be   asked   in  an   examination-in-chief,  or  in  not^i^"'*' 
a  re-examination,  except  with  the  permission  of  the  Court.        a«ked. 

The  Court  shall  permit  leading  questions  as  to  matters 

'  This  no  doubt  uteans,  '  Where  a  a  witness  to  be  re-called  either  fur 

witness  has  been  croBs-exauiined,  and  further    examination-in-chief   or   for 

is  then  examined  by  the  party  who  further  cross-examination,  and  if  it 

called  him,  such  subsecjuent  examina-  does  so  the  parties  have  the  right  of 

tion  shall  be  called  his  re-examina-  further  croas-ezamination  and  further 

tion.'  re-examination  respectively,  Stephen, 

'  1 3  Moo.  I.  A.  380.     See  also  the  Digett,  art.  i  a6. 
Criminal  Procedure  Code,  sec.  356.  ^  See  the  Code  of  Civil  Procedure, 

^  tic.     Kead  '  them.'  see.  164. 

'  But  see  sec.  I46  infra.  '  or  suggesting   disputed  facta   as 

*  6  Ben.  Appx.  88.  to  which  the  witness  is  to  testify, 

*  The  Court  may  in  all  cases  permit  Stephen's  JJiijitl,  art.  liS. 
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When  they 
may  be 
asked. 
Evidence 
as  to 

matters  in 
writing. 


OrosB  ex- 
amination 
as  to 
previous 
statements 
in  writing. 


which  are  introductory  or  undisputed^  or  which  have,  in  its 
opinion,  been  ah-eady  sufficiently  proved  ^. 

143.  Leading  questions  may  be  asked  in  cross-exami- 
nation ^. 

144.  Any  witness  may  be  asked,  whilst  under  examination, 
whether  any  contract,  grant  or  other  disposition  of  property, 
as  to  which  he  is  giving  evidence,  was  not  contained  in  a 
document,  and  if  he  says  that  it  was,  or  if  he  is  about  to  make 
any  statement  as  to  the  contents  of  any  document,  which,  in 
the  opinion  of  the  Court,  ought  to  be  produced,  the  adverse 
party  may  object  ^  to  such  evidence  being  given  until  such 
document  is  produced,  or  until  facts  have  been  proved  which 
entitle  the  party  who  called  the  witness  to  give  secondary 
evidence  of  it. 

Exjilanation. — A  witness  may  give  oral  evidence  of  state- 
ments made  by  other  persons  about  the  contents  of  documents 
if  such  statements  are  in  themselves  relevant  facts  ^. 

Illustration.  i 

The  question  is,  whether  A  assaulted  B. 

C  deposes  that  he  heard  A  say  to  D — '  B  wrote  a  letter  accusing 
me  of  theft,  and  I  will  be  revenged  on  him.'  This  statement  is 
relevant,  as  showing  A'%  motive  for  the  assault,  and  evidence 
may  be  given  of  it,  though  no  other  evidence  is  given  about  the 
letter. 

145.  A  witness  may  be  cross-examined  as  to  previous 
statements  made  by  him  in  writing  or  reduced  into  writing, 
and  relevant  to  matters  in  question^,  without  such  writing 


^  So  where  the  questions  are  for  the 
purpose  of  identification,  or  after  a 
witness'  memory  has  been  fairly  ex- 
hausted, and  he  does  iJot  recollect 
without  its  being  refreshed  (Tayl.  §§ 
I404,  1405). 

"  But  see  Taylor,  §  1431,  for  two 
qualifications:  (i)  the  question  must 
not  put  into  the  witness'  mouth  the 
very  words  which  he  is  to  echo  back 
again,  and  (2)  the  question  must  not 
assume  that  facts  have  been  proved 
which  have  not  been  proved  or  that 
particular  answers  have  been  given 
contrary  to  the  fact.  The  judge 
has  no  power  to  prohibit  leading 
questions  from  being  put  to  an  ad- 


versary's witness  who  shows  a  strong 
interest  or  bias  in  favour  of  the 
cross-examining  party.  Such  a  power, 
according  to  Mr.  Taylor,  §  1431,  exists 
in  America. 

^  If  the  adverse  party  does  not 
object  to  the  production  of  inadmis- 
sible evidence  the  Court  is  bound  to 
do  so  in  criminal  cases  (Code  of 
Criminal  Procedure,  sec.  256),  and 
probably  also  in  civil  cases. 

*  See  sees.  65  and  91  supra. 

"  in  the  suit  or  proceeding  in  which 
he  is  cross-examined.  Sec.  145  ap- 
plies also  to  a  hostile  witness  examined 
by  the  party  who  calls  him,  sec.  154. 
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being-  shown  to  him,  or  being  proved ;  but  if  it  is  intended  to 
contradict  him  by  the  writing-,  his  attention  must,  before  the 
writing  can  be  proved,  be  called  to  those  parts  of  it  which  are 
to  be  used  for  the  purpose  of  contradicting  him^. 

146.  When  a  witness  is  cross-examined,  he  may,  in  Qnestions 
addition  to  the  questions  hereinbefore  referred  to  ^,  be  asked  crMs^ex" 
any  questions  which  tend  amination, 

(i)  to  test  his  veracity  ^ ; 

(2)  to  discover  who  he  is  and  what  is  his  position,  in  life, 
or 

(3)  to  shake  his  credit,  by  injuring  his  character,  although 
the  answer  to  such  questions  might  tend  directly  or  in- 
directly to  criminate  him,  or  might  expose  or  tend  directly  or 
indirectly  to  expose  him  to  a  penalty  or  forfeiture. 

147.  If  any  such  question  relates  to  a  matter  relevant  WLen  wU- 
to  the  suit  or  proceeding"*,  the  provisions  of  section  132  shall  "^^  *?,  ? 

apply  thereto.  to  an- 

swer. 

148.  If  any  such  question  relates  to  a  matter  not  relevant  Court  to 
to  the  suit  or  proceeding,  except  in  so  far  as  it  affects  the  *^^'"® 

^  ...  whenques- 

credit  of  the  witness  by  injuring  his  character,  the  Court  tion  shall 
shall  decide  whether  or  not  the  witness  shall  be  compelled  anj^when 
to  answer  it,  and  may,  if  it  thinks  fit  °,  warn  the  witness  that  witness 
he  is  not  obliged  to  answer  it  ^.     In  exercising  its  discretion '',  to  answer, 
the  Court  shall  have  regaled  to  the  following  considerations : — 

( 1 )  Such  questions  are  proper  if  they  are  of  such  a  nature 
that  the  truth  of  the  imputation  conveyed  by  them  would 
seriously  affect  the  opinion  of  the  Court  as  to  the  credibility 
of  the  witness  on  the  matter  to  which  he  testifies  : 

(2)  Such  questions  are  improper  if  the  imi)utation  which 
they  convey  relates  to  matters  so  remote  in  time,  or  of  such  a 
character,  that  the  truth  of  the  imputation  would  not  affect,  or 

'  From  the  C.  L.  Jb*.  Act,  1854  (17  But  if  so,  what  is  the  use  of  lection 

&,  18  Vic.  c.  138),  sec.  24.     Wijere  147? 

the  previous  statements  are  merely  *  This  seems  to  mean  '  may,  if  it 

verbal  there  is  no  similar  restriction.  does  not  think  fit  to  compel  him  to 

''  i.e.  in  sec.  138,  para.  2.  answer  the  question,'  3  Mad.  278. 

"  accuracy  or  credibility.  •  Sec  sec.  153  and  the  second  pro- 

*  This   probably   means   no    more  viso  to  sec.  165. 

than '  relevant  to  a  matter  in  issue  in  ^  See  now  in  England,  Order  xxxv. 

the  suit  or  proceeding,'  3  Mad.  278.  sec.  164. 
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would  affect  in  a  slight  degree^  the  opinion  of  the  Court  as  to 
the  credibility  of  the  witness  on  the  matter  to  which  he 
testifies : 

(3)  Such  questions  are  improper  if  there  is  a  great  dis- 
proportion between  the  importance  of  the  imputation  made 
against  the  witness's  character  and  the  importance  of  his 
evidence  : 

(4)  The  Court  may,  if  it  sees  fit,  draw,  from  the  witness's 
refusal  to   answer 
would  be  unfavourable 


Question 

not  to  be 

asked 

without 

reasonable 

grounds. 


Procedure 

when 

question 

asked 

without 

reasonable 

grounds. 


Indecent 
and  scan- 
dalous 
questions. 


the  inference  that  the  answer  if  given 


149.  No  such  question  as  is  referred  to  in  section  148 
ought  to  be  asked,  unless  the  person  asking  it  has  reasonable 
grounds  for  thinking  that  the  imputation  which  it  conveys  is 
well-founded. 

Illustrations. 

(a)  A  barrister  is  instinicted  by  an  attorney  or  vakil  that  an  im- 
poi-tant  witness  is  a  dacoit.  This  is  a  reasonable  ground  for 
asking  the  witness  whether  he  is  a  dacoit. 

(h)  A  pleader  is  informed  by  a  person  in  Court  that  an  im- 
portant witness  is  a  dacoit.  The  informant,  on  being  questioned  by 
the  pleader,  gives  satisfactory  reasons  for  his  statement.  This  is  a 
reasonable  ground  for  asking  the  witness  whether  he  is  a  dacoit. 

(c)  A  witness,  of  whom  nothing  whatever  is  known,  is  asked  at 
random  whether  he  is  a  dacoit.  There  are  here  no  reasonable 
grounds  foi*  the  question. 

{d)  A  witness,  of  whom  nothing  whatever  is  known,  being 
questioned  as  to  his  mode  of  life  and  means  of  living,  gives  unsatis- 
factory answers.  This  may  be  a  reasonable  ground  for  asking  him 
if  he  is  a  dacoit. 

150.  If  the  Court  is  of  opinion  that  any  such  question  was 
asked  without  reasonable  grounds,  it  may,  if  it  was  asked  by 
any  barrister,  pleader,  vakil  or  attorney,  report  the  circum- 
stances of  the  case  to  the  High  Court  or  other  authority 
to  which  such  barrister,  pleader,  vakil  or  attorney  is  subject 
in  the  exercise  of  his  profession  ^. 

151.  The  Court  may  forbid  any  questions  or  inquiries 
which  it  regards  as  indecent  or  scandalous,  although  such 
questions  or  inquiries  may  have  some  bearing  on  the  questions 


'  The  High  Court,  etc.  will  then 
consider  whether  the  case  does  not 
fall  within  the  ninth  exception  to  sec. 
499  of  the  Penal  Code,  and  be  guided 


by  the  decisions  in  Hodgsonv.  Scarlett, 
1  B.  &  Aid.  246,  and  MacJcay  v.  Foid, 
5H.  &N.  792. 


il 
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before  the  Court,  unless  they  relate  to  facts  in  issue,  or 
to  matters  necessary  to  be  known  in  order  to  determine 
whether  or  not  the  facts  in  issue  existed. 

152.  The  Court  shall  forbid  any  question  which  appears  to  Questioiu 
it  to  be  intended  to  insult  or  annoy,  or  which,  though  proper  ^^  ingult  or 
in  itself,  appears  to  the  Court  needlessly  offensive  in  form.        annoy. 

153.  When  a  witness  has  been  asked  and  has  answered  any  Exclusion 
question  which  is  relevant  to  the  inquiry  only  in  so  far  as  it  ^  contra^^ 
tends  to  shake  his  credit  by  injuring'  his  character,  no  evidence  diet  an- 

swcrs  to 

shall  be  given  to  contradict  him  ^ ;  but  if  he  answers  falsely,  questions 
he  may  afterwards  be  charged  with  giving  false  evidence  ^.       testing 

Exception  I. — If  a  witness  is  asked  whether  he  has  been 
previously  convicted  of  any  crime  and  denies  it,  evidence  may 
be  given  of  his  previous  conviction  ^. 

Exception  II. — If  a  witness  is  asked  any  question  tending  to 
impeach  his  impartiality,  and  answers  it  by  denying  the  facts 
suggested,  he  may  be  contradicted  *. 

Illustrationa. 

(a)  A  claim  against  an  underwriter  is  resisted  on  the  ground  of 
fraud. 

The  claimant  is  asked  whether,  in  a  former  transaction,  he  had 
not  made  a  fraudulent  claim.     He  denies  it. 

Evidence  is  offered  to  show  that  he  did  make  such  a  claim. 

The  evidence  is  inadmissible. 

(6)  A  witness  is  asked  whether  he  was  not  dismissed  from  a 
situation  for  dishonesty.     He  denies  it. 

Evidence  is  offered  to  show  that  he  was  dismissed  for  dishonesty. 

The  evidence  is  not  admissible. 

(c)  A  affirms  that  on  a  certain  day  he  saw  B  at  Lahore. 

A  is  asked  whether  he  himself  was  not  on  that  day  at  Calcutta. 
He  denies  it. 

Evidence  is  offered  to  show  that  A  was  on  that  day  at  Calcutta. 
The   evidence  is  admissible,  not  as  contradicting  il  on  a  fact 

'  Thus,  when  A  is  proBecuted  for  the   fact  that  the  Indian  law  aa  to 

committing  a  rape  on  B,  if  B  is  asked  false  evidence  ditiers  from  the  English 

on  cross-examination  whether  she  had  law  as  to  perjury  in  not  requiring  that 

not  illicit  intercourse  with  other  men,  the  matter  charged  as  false  should  have 

evidence  to  contradict  her  answer  is  been   material   to  the  issue,   supra, 

inadmissible.  vol.  i.  p.  164. 

'•'  Tlie   words   'but   if  he   answers  '  See  the  C.  L.  P.  Act,  1 854,  mo. 

falsely  he  may  afterwards  be  charged  25. 

with    giving    false    evidence'    were  *  Attorney  Qen.  v.  Hitchcock,    16 

apparently  inserted  in  forgetfulness  of  L.  J.  Ex.  259. 

VOI,.    II.                                            q  O 
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which  affects  his  credit,  but  as  contradicting  the  alleged  fact  that 
B  was  seen  on  the  day  in  question  iu  Lahore  ^ 

In  each  of  these  cases  the  witness  might,  if  his  denial  was  false, 
be  charged  with  giving  false  evidence. 

{d)  A  is  asked  whether  his  family  has  not  had  a  blood-feud  with 
the  family  of  B  against  whom  he  gives  evidence. 

He  denies  it.  He  may  be  contradicted  on  the  ground  that  the 
question  tends  to  impeach  his  impartiality. 

Question  154.  The  Court  may,  in  its  discretion,  permit  the  person 
h^  ovm^ '°  who  calls  a  witness  to  put  any  questions  to  him  which  might 
witness,      be  put  in  cross-examination  by  the  adverse  party  ^.  j 

Impeach-  155.  The  credit  of  a  witness  may  be  impeached  in  the! 
of  witness,  following  ways  by  the  adverse  party,  or,  with  the  consent  of 

the  Court,  by  the  party  who  calls  him  : — 

(i)  By  the  evidence  of  persons  who  testify"^  that  they,  from 

their  knowledge  of  the  witness,  believe  him  to  be  unworthy  of 

credit ; 

(2)  By  proof  that  the  witness  has  been  bribed,  or  has 
accepted  the  offer  of  a  bribe,  or  has  received  any  other  eorru])t 
inducement  to  give  his  evidence ; 

(3)  -^y  proof  of  former  statements  inconsistent  with  any 
part  of  his  evidence  which  is  liable  to  be  contradicted  "* ; 

(4)  When  a  man  is  prosecuted  for  rape  or  an  attempt  to 
ravish,  it  may  be  shown  that  the  prosecutrix  was  of  generally 
immoral  character  °. 

Explanation. — A  witness  declaring  another  witness  to  be 
imworthy  of  credit  may  not,  upon  his  examination-in-chief, 
give  reasons  for  his  belief,  but  he  may  be  asked  his  reasons  in 
cross-examination,  and  the  answers  which  he  gives  cannot  be 
contradicted  ^,  though,  if  they  are  false,  he  may  afterwards  be 
charged  with  giving  false  evidence. 

Illustrations, 
(a)  A  sues  B  for  the  price  of  goods  sold  and  delivered  to  B. 
G  says  that  he  delivered  the  goods  to  B.  1 

'  II  Bom.  H.  C.  169.  specified  ways,  that  is,  by  questions  or 

^  12  Moo.  I.  A.  381.  by   testimony  going   directly  to  hif 

^  on  oath  or  alQBrmation.  or  her  credit,  not  mediately  through 

*  cf.  Act  II  of  1855,  S'^c.  34,  II  a  contradiction  of  the  particular 
Bom.  657,  following  11  Bom.  H.  C.  matter  deposed  to  by  him  or  her  ii 
120.  the  case,  11  Bom.  H.  G.  169. 

*  Tayl.  §  363.     The  witness'  credit  *  Tayl.  §§  1470-1473. 
can   only   be    impeached   in    certain 
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Evidence  is  offered  to  show  that,  on  a  previous  occasion,  he  eaid 
that  he  had  not  delivered  the  goods  to  B. 

The  evidence  is  admissible. 

(6)  A  is  indicted  for  the  murder  of  B. 

C  says  that  B,  when  dying,  declared  that  A  had  given  B  the 
wound  of  which  he  died. 

Evidence  is  offered  to  show  that,  on  a  previous  occasion,  C  said 
that  the  wound  was  not  given  by  A  or  in  his  presence. 

The  evidence  is  admissible. 

156.  When  a  witness  whom  it  is  intended  to  corroborate  Questions 
g-ives  evidence  of  any  relevant  fact,  he  may  be  questioned  as  *'^"*i\"y  ^ 

"  •'  .  corroborate 

to  any  other  circumstances  which  he  observed  at  or  near  to  evidence  of 
the  time  or  place  at  which  such  relevant  fact  occurred,  if  the  j^^*" 
Court  is  of  opinion  that  such  circumstances,  if  proved,  would 
corroborate  the  testimony  of  the  witness  as  to  the  relevant 
fact  which  he  testifies. 

Illtbstration. 

A,  an  accomplice,  gives  an  account  of  a  robbery  in  which 
he  took  part.  He  describes  various  incidents  unconnected  with  the 
robbery  which  occurred  on  his  way  to  and  from  the  place  where  it 
was  committed. 

Independent  evidence  of  these  facts  may  be  given  in  order  to 
corroborate  his  evidence  as  to  the  robbei-y  itself. 

157.  In  order  to  corroborate  the  testimony  of  a  witness.  Former 

any  former  statement  made  by  such  witness  ^  relatinff  to  the  •*^*«™en*« 
•'  ^  ^5  of  witness 

same  fact,  at  or  about  the  time  when  the  fact  took  place,  to  corro- 
or  before  any  authority  legally  competent  to  investigate  the  ^^\^i^^y^ 
fact,  may  be  proved  ^. 

158.  Whenever  any  statement,  relevant  under  section  3a  Matters 
or  33,  is  proved,  all  matters  may  be  proved,  either  in  order  to  provable 
contradict  or  to  corroborate  it,  or  in  order  to  impeach  or  nexion 
confirm  the  credit  of  the  person  by  whom  it  was  made,  which  Z^^^^ 
might  have  been  proved  if  that  person  had  been  called  as  statement 
a  witness  and  had  denied  upon  cross-examination  the  truth  of  under  s.  3* 
the  matter  suggested.  *""  33- 

159.  A  witness  may,  while  vmder  examination,  refresh  his 

*  whether  written  or  verbal,  on  great  reliance  on  one  another's  books, 
oath,  or  in  ordinary  conversation.  A  They  often  say  in  court:  'Let  the  plain- 
witness' account  books,  duly  keptin  the  titf  produce  his  books,  and  I  will  pay.' 
ordinary  course  of  business,  may  be  *  8 All. 67 2.  Otherwise  in  England; 
used  under  this  section.  And  this  is  but  see  Gilbert  on  Evidence,  6th  ed. 
right,  for  the  Natives  ordiuaiily  place  p.  135. 

^02 
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jneiaorj.    ' 

Production 
of  docu- 
ments. 


memory  by  referring  to  any  writing^  made  by  himself  at  the 
time  of  the  transaction  concerning  which  he  is  questioned,  or 
so  soon  afterwards  that  the  Court  considers  it  likely  that  the 
transaction  was  at  that  time  fresh  in  his  memory^. 

The  witness  may  also  refer  to  any  such  writing  made  by 
any  other  person,  and  read  by  the  witness  within  the  time 
aforesaid,  if  when  he  read  it  he  knew  it  to  be  correct. 

Whenever  a  witness  may  refresh  his  memory  by  reference 
to  any  document,  he  may,  with  the  pemiission  of  the  Court, 
refer  to  a  copy  of  such  document^:  provided  the  Court  be 
satisfied  that  there  is  sufficient  reason  for  the  non-production 
of  the  original*. 

An  expert  may  refresh  his  memory  by  reference  to  pro- 
fessional treatises  ^. 

160.  A  witness  may  also  testify  to  facts  mentioned  in  any 
such  document  as  is  mentioned  in  section  159,  although  he 
has  no  specific  recollection  of  the  facts  themselves,  if  he  is 
sure  that  the  facts  were  correctly  recorded  in  the  document ". 

Illustration. 
A  book-keeper  may  testify  to  facts  recorded  by  him  in  books 
regularly  kept  in  the  course  of  l)usiness,  if  he  knows  that  the  books 
were    correctly  kept,   although  he   has    forgotten    the    particular 
transactions  entered. 

161.  Any  writing  referred  to  under  the  provisions  of  the 
two  last  preceding  sections  must  be  produced  and  shown  to 
the  adverse  party  if  he  requires  it ;  such  party  may,  if  he 
pleases,  cross-examine  the  witness  thereupon  '^. 

162.  A  witness  summoned  to  produce  a  document  shall,  if 
it  is  in  his  possession  or  power  ^,  bring  it  to  Court,  notwith- 
standing any  objection  which  there  may  be  to  its  production 


'  even  though  it  be  inadmissible  in 
evidence,  e.g.  an  unstamped  receipt 
for  rs.  100,  notes  of  an  investigation 
made  by  a  police-officer,  the  report 
of  a  civil  surgeon  after  making  a  post 
mortem  examination,  etc.,  9  Cal.  45.5. 

*  II  Bom.  657. 

^  The  Act  does  not  require  that 
this  copy  shall  have  been  made  by 
the  witness  himself,  or  in  his  presence, 
pr  so  as  to  enable  him  to  swear  to  its 
accuracy. 

•  See 5  Cal.  353,  where  the  original 


bonds  had  been  burnt  without  anw 
fault  of  the  plaintiff.  j 

^  Sussex  Feerage  Case,  11  C.  &  F.' 
114-117. 

"  Nothing  is  here  said  as  to  the  use 
of  a  copy  of  such  document. 

'  8  Cal.  739. 

*  According  to  the  High  Court  of 
Bombay,  a  partner  may  be  compelled 
in  a  suit  to  which  his  co-partners  are 
not  parties,  to  produce  documents 
belonging  to  the  firm,  i  Bom.  496. 
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or  to  its  admissibility.     The  validity  of  any  such  objection 
shall  be  decided  on  by  the  Court. 

The  Court,  if  it  sees  fit,  may  inspect  the  document,  unless 
it  refers  to  matters  of  State  ^,  or  take  other  evidence  to  enable 
it  to  determine  on  its  admissibility. 

If  for  such  a  purpose  it  is  necessary  to  cause  any  document  Transla- 
to  be  translated,  the  Court  may,  if  it  thinks  fit,  direct  the  d^omenta 
translator  to  keep  the  contents  secret,  unless  the  document  is 
to  be  given  in  evidence  :  and  if  the  interpreter  ^  disobeys  such 
direction,  he  shall  be  held  to  have  committed  an  offence  under 
section  166  of  the  Indian  Penal  Code. 

163.  When  a  party  calls  for  a  document  which  he  has  Giving,  as 
given  the  other  party  notice  to  produce,  and  such  document  is  d^ument 
produced  and  inspected  by  the  party  calling  for  its  production,  called  for 
he  is  bound  to  give  it  as  evidence  if  the  party  producing  it  duced  on 
retjuires  him  to  do  so  ^.  notice. 

164.  When  a  party  refuses  to  produce  a  document  which  Using,  as 
he  has  had  notice  to  produce  *,  he  cannot  afterwards  use  the  d^u!°*^* 
document  as  evidence  without  the  consent  of  the  other  party  ^  ment  pro- 

or  the  order  of  the  Court ".  which  was 

refused  on 
J  liustratton.  notice. 

A  sues  B  on  an  agreement  and  gives  Ji  notice  to  produce  it.  At 
the  trial,  A  calls  for  the  document  and  B  refuses  to  produce  it. 
A  gives  secondary  evidence  of  its  contents.  B  seeks  to  produce 
the  document  itself  to  contradict  the  secondary  evidence  given  by 
i4,  or  in  order  to  show  that  the  agreement  is  not  stamjied.  He 
cannot  do  so. 

165.  The  Judge  may,  in  order  to  discover  or  to  obtain  Judge's 
proper  proof  of  relevant  facts,  ask  any  question  he  pleases,  in  \^^^ 

*  How  is  the  Court  to  know  that  10.  'The  reason  for  this  rule,*  says 
the  document  refers  to  'matters  of  Mr.  Taylor,  (  1817,  '  is  that  it  would 
State '  ( —  'affairs  of  State,'  sec.  123)?  give  an  unconscionable  advantage  to 
Presumably  by  the  oath  of  the  wit-  a  party  to  enable  him  to  pry  into 
sees  bringing  it  into  court,  or  the  the  affairs  of  his  adversary,  without 
affidavit  of  the  head  of  the  depart-  at  the  same  time  subjecting  him  to 
ment  concerned.  See  Heatton  v.  the  risk  of  making  whateror  he  in- 
Skeiie,  6  H.  &  N.  838 :  Kain  v.  Farrer,  spects  evidence  for  both  parUea.* 

37  L.  T.,  N.  S.  469.  *  See  the  Civil  Proc.  Code,  aeo.  131, 

*  i.  e.  the  tranBlat<^>r.  supra,  p.  519. 

*  and  if  it  is,  or  is  deemed  to  be,  *  Doe  v.  Uodgton,  t  J  A.  &  £.  135. 
relevant,    Wharam   v.   Routledge,  5  *  See  Taylor,  (  1818. 

Esp.  335  :  Wilton  v.  liotvie,  i  CAP. 
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questions 
or  order 
produc- 
tion. 


Power  of 
jury  or 
asseesors 
to  put 
questions. 


any  form,  at  any  time,  of  any  witness,  or  of  the  parties,  about 
any  fact  relevant  or  irrelevant  ^ ;  and  may  order  the  produc- 
tion of  any  document  or  thing  ^j  and  neither  the  parties  nor 
their  agents  shall  be  entitled  to  make  any  objection  to  any 
such  question  or  order,  nor,  without  the  leave  of  the  Court,  to 
cross-examine  any  witness  upon  any  answer  given  in  reply  to 
any  such  question  ^  : 

Provided  that  the  judgment  must  be  based  upon  facts 
declared  by  this  Act  to  be  relevant,  and  duly  proved  : 

Provided  also  that  this  section  shall  not  authorize  any 
Judge  to  compel  any  witness  to  answer  any  question,  or  to 
produce  any  document  which  such  witness  would  be  entitled 
to  refuse  to  answer  or  produce  under  sections  121  to  131  both 
inclusive,  if  the  question  were  asked  or  the  document  were 
called  for  by  the  adverse  party* ;  nor  shall  the  Judge  ask  any 
question  which  it  would  be  improper  for  any  other  person  to 
ask  under  section  148  or  149;  nor  shall  he  dispense  with 
primary  evidence  of  any  document,  except  in  the  cases  herein- 
before excepted. 

166.  In  cases  tried  by  jury  or  with  assessors,  the  jury  or 
assessors  may  put  any  questions  to  the  witnesses,  through  or 
by  leave  of  the  Judge,  which  the  Judge  himself  might  put 
and  which  he  considers  proper. 


^  As  to  the  use  of  this  power,  see 
6  Cal.  283,  where  the  Judge  on  the 
examination-in-chief  of  the  witnesses 
for  the  prosecution  being  finished, 
questioned  them  at  considerablelength 
on  the  points  to  which  he  must  have 
known  that  the  crosa-examination 
would  certainly  and  prOperly  be  di- 
rected, 6  Cal.  283.  Where  the  Judge 
exercises  this  power  in  a  prosecution 
the  prisoner  should  be  allowed  to 
cross-examine,  5  Cal.  614. 

'  in  the  custody  or  power  of  any 
witness  or  party  or  any  other  person. 
.See  the  Code  of  Civil  Procedure,  sec. 
171.     See  also  the  proviso  to  sec.  24 


of  the  C.  L.  P.  Act,  1854  (17  &  18 
Vic.  c.  28),  with  which  this  clause 
corresponds. 

'  But  the  Calcutta  High  Court  has 
ruled  that  when  a  witness  is  sum- 
moned by  the  Court  he  is  liable  to  be 
cross-examined  by  the  parties,  3  Ben. 
A.  C.  J.  158  ;  and  the  Evidence  Act, 
sec.  165,  does  not,  apparently,  affect 
this  ruling. 

*  But  if  the  judge  ask  questions 
with  a  view  to  criminal  proceedings 
being  taken  against  a  witness  the 
witness  is  not  bound  to  answer  them, 
10  Bom.  185. 
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CHAPTEE  XL 

OF    IMPROPER   ADMISSION    AND    REJECTIOX    OF    EVIDENCE. 

167.  The   improper  admission  ^  or  rejection   of  evidence  No  new 
shall  not  be  ground  of  itself  for  a  new  trial  or  reversal  of  any  *^*   ^^^ 
decision  in  any  ease,  if  it  shall  appear  to  the  Court  before  admiwiou 
which   such   objection   is   raised  that,  independently  of  the  tion^if^ 
evidence  objected  to  and  admitted,  there  was  sufficient  evidence  e^i<i«nce' 
to  justify  the  decision,  or  that,  if  the  rejected  evidence  had 
been  received,  it  ought  not  to  have  varied  the  decision '. 

'  As  to  when  evidence  is  '  impro-  found  in  i  Cal.  207 :    7  Cal.  293 :  6 

perly  admitted,'  see  5  Ben.  Appx.  54  :  Bom.  34  :  9  All.  609.     It  applies  to 

5  Mad.  220  :   and  see  Bouln.   14  :   6  criminal  as  well  as  civil  cases,  i  Cal. 

Bom.  H.  C.  Or.  Ca.  50.  217,  and  to  trials  by  jury  in  the  High 

The  .Judicial  Committee  does  not  Court,  9  Bom.  H.  C.  358. 

determine  appeals  on  the  mere  fact  Compare  the  English  Order  xxxix, 

that  certain  evidence  may  have  been  rule  6,  and  the  Scottish  law,  13  &  14 

improperly  admitted,  1 3  Moo.  I.  A.  83.  Vic.  c.  36,  sec.  45  ;  and  see  the  Irish 

'  Hughes  V.  Uuf/kes,  15  M.  &  W.  case,  Hodson  v.  Midlanrl  O.  W.  Ry. 

701,    704.   per    Alderson    B.    Indian  Co.,  I.  R.,  11  C.  L.  109. 
illustrations  of   this    section  will   be 
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SCHEDULE. 

ENACTMENTS  REPEALED. 

(See  Section  2.) 


Number  and 
year. 


Stat.     26    Geo. 
Ill,  cap.  57. 


Stat.    14    &    15 
Vic.  cap.  99. 

Act  XV  of  1852 

Act  XIX  of  1853 


Act  II  of  1855 

Act    XXV     of 
1861. 


Act  I  of  1868  ... 


Title. 


For  the  further  regulation  of 
the  trial  of  persons  accused 
of  certain  offences  committed 
in  the  East  Indies ;  for  re- 
pealing so  much  of  an  Act, 
made  in  the  twenty-fourth 
year  of  the  reign  of  his  present 
majesty  (intituled  'An  Act 
for  the  better  regulation  and 
management  of  the  afi'airs  of 
the  East  India  Company,  and 
of  the  British  possessions  in 
India,  and  for  establishing  a 
Court  of  Judicature  for  the 
more  speedy  and  effectual  trial 
of  persons  accused  of  offences 
committed  in  the  East  Indies'), 
as  requires  the  servants  of  the 
East  India  Company  to  de- 
liver inventories  of  their  estates 
and  effects ;  for  rendering  the 
laws  more  effectual  against 
persons  unlawfully  resorting 
to  the  East  Indies ;  and  for 
the  more  easy  proof,  in  certain 
cases,  of  deeds  and  writings 
executed  in  Great  Britain  or 
India. 

To  amend  the  Law  of  Evidence 


To  amend  the  Law  of  Evidence 

To  amend  the  Law  of  Evidence 
in  the  Civil  Courts  of  the  East 
India  Company  in  the  Bengal 
Presidency. 

For  the  further  improvement  of 
the  Law  of  Evidence. 

For  simplifying  the  Procedure  of 
the  Courts  of  Criminal  Judica- 
ture not  established  by  Royal 
Charter. 

The  General  Clauses  Act,  1868. 


Extent  of  repeal. 


Section  38,  so  far  as  re- 
lates to  Courts  of  Jus- 
tice in  the  East  Indies. 


Section  li,  and  so  much 
of  section  19  as  relates 
to  British  India. 

So  much  as  has  not  been 
heretofore  repealed. 

Section  19.  1 


So  much  as  has  not  been 
heretofore  repealed. 

Section  237. 


Sections  7  and  8. 
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APPENDIX. 
ACT  NO.  X   OF   1873. 

{Received  the  Governor-OeneraFs  Assent  on  the  8th  April,  1873.) 

AN    ACT     TO      CONSOLIDATE    THE    LAW     RELATING    TO    JUDICIAL 

OATHS,   AND   FOR   OTHEB   PUBP0SE8. 

Whereas  it   is  expedient  to  consolidate  the  law  relating  to  Preamble, 
judicial  oaths,  affirmations  and  declarations,  and  to  repeal  the  law 
relating  to  official  oaths,  affirmations  and  declarations ;  It  is  hereby 
enacted  as  follows  : — 

I. — Preliminary. 

1.  This  Act  may  he  called  '  The  Indian  Oaths  Act,  1873.'  short  title. 
It  extends  to  the  whole  of  British  India,  and,  so  far  as  regards  Tiocal 

subjects  of  Her  Majesty,  to  the  territories  of  Native  Princes  and  ^^*^°*' 

States  in  alliance  with  Her  Maiestv.  '"' 

•      J  menoe- 

[Rejpedled  hy  Act  XII  0/1876.]  ment. 

2.  {Rt^aledhy  Act  XII  of  \^^i:\  Repeals. 

3.  Nothing  herein  contained  applies  to  proceedings  before  Courts-  Saving  of 
martial,  or  to  oaths,  affirmations  or  declarations  prescribed  by  any  *^®^'°  y 
law  which,  under  the  provisions  of  the  Indian  Councils  Act,  1861,  affirma- 
the  Governor-General  in  Council  has  not  power  to  repeal.  tiong. 

II, — Authority  to  administer  Oaths  a/nd  Affirmations. 

4.  The  following  Courts  and  persons  are  authorized  to  administer.  Authority 
by  themselves  or  by  an  officer  empowered  by  them  in  this  behalf,  ^j**^""^!, 
oaths  and  affirmations  in  discharge  of  the  duties  or  in  exercise  of  and  affir- 
the  powers  imposed  or  conferred  upon  them  respectively  by  law : —  mation*. 

(a)  all  Courts  and  persons  having  by  law  or  consent  of  parties 
authority  to  receive  evidence  ; 

(6)  the  Commanding  Officer  of  any  military  station  occupied  by 
troops  in  the  service  of  Her  Majesty  :  provided 

(i)  that  the  oath  or  affirmation  be  administered  witliin  the 
limits  of  the  station,  and 

(2)  that  the  oath  or  affirmation  be  such  as  a  Justice  of  the 
Peace  is  competent  to  administer  in  British  India. 

III. — Persons  by  to/iom  Oaths  or  Affimuxtions  must  be  made. 

6.  Oaths  or  affirmations  shall  bo  made  by  the  following  per-  Oatbt  or 

«>»'»  —  ,  tions  to  be 

(o)  all  witnesses,  that  is  to  say,  all  persons  who  may  lawfully  be  made  by 

examined,  or  give,  or  be  required  to  give,  evidence  by  or  before  witnowei ; 
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inter- 
preters ; 

jurors ; 


Affirma- 
tion by 
natives  or 
by  persons 
objecting 
to  oaths. 


Forms  of 
oaths  and 
affirma- 
tions. 


Power  of 
Court  to 
tender 
certain 
oaths. 


Court  may 
ask  party 
or  witness 
whether  he 
will  make 
oath  pro- 
posed by 
opposite 
party. 


any  Court  or  person  having  by  law  or  consent  of  parties  authoritj 
to  examine  such  persons  or  to  receive  evidence  ; 

[b)  interpreters  of  questions  put  to,  and  evidence  given  by 
witnesses ;  and 

(c)  jurors. 
Nothing  herein  contained  shall  render  it  lawful  to  administer,  ii 

a  criminal  proceeding,  an  oath  or  affirmation  to  the  accused  person , 
crnecessaiy  to  administer  to  the  official  interpreter  of  any  Court 
after  he  has  entered  on  the  execution  of  the  duties  of  his  office,  an 
oath  or  affirmation  that  he  will  faithfully  discharge  those  duties. 

6.  Where  the  witness,  interpreter  or  juror  is  a  Hindu  or 
Muhammadan,  or  has  an  objection  to  making  an  oath,  he  shall 
instead  of  making  an  oath,  make  an  affirmation. 

In  every  other  case  the  witness,  interpreter  or  juror  shall  make 
an  oath.  J ' 

IV. — Forms  of  Oaths  and  Affirmations.  ' 

7.  All  oaths  and  affirmations  made  under  section  5  shall  be 
administered  according  to  such  forms  as  the  High  Court  may  fron) 
time  to  time  prescribe. 

And,  until  any  such  forms  are  prescribed  by  the  High  Court, 
such  oaths  and  affirmations  shall  be  administered  according  to  the 
forms  now  in  use. 

Explanation. — As  regards  oaths  and  affirmations  administered 
in  the  Court  of  the  Recorder  of  Rangoon  and  the  Court  of  Small 
Causes  of  Rangoon,  the  Recorder  of  Rangoon  shall  be  deemed  t^ 
be  the  High  Court  within  the  meaning  of  this  section.  j 

8.  If  any  party  to,  or  witness  in,  any  judicial  proceeding  offers 
to  give  evidence  on  oath  or  solemn  affirmation  in  any  form 
common  amongst,  or  held  binding  by,  persons  of  the  race  or  per* 
suasion  to  which  he  belongs,  and  not  repugnant  to  justice  or 
decency,  and  not  purporting  to  affect  any  third  person,  the  Court 
may,  if  it  thinks  fit,  notwithstanding  anything  hereinbefore  com 
tained,  tender  such  oath  or  affirmation  to  him. 

9.  If  any  party  to  any  judicial  proceeding  offers  to  be  bound 
by  any  such  oath  or  solemn  affirmation  as  is  mentioned  in  section  8, 
if  such  oath  or  affirmation  is  made  by  the  other  party  to,  or  by  any 
witness  in,  such  proceeding,  the  Court  may,  if  it  thinks  fit,  ask 
such  party  or  witness,  or  cause  him  to  be  asked,  whether  or  not  he 
will  make  the  oath  or  affirmation. 

Provided  that  no  party  or  witness  shall  be  compelled  to  attem 
personally  in  Court  solely  for  the  purpose  of  answering  sucl 
question. 
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10.  If  such    party  or  witness   agrees  to  make   such   oath   or  Adminis- 
affirmation,  the  Court  may  proceed  to  adtninister  it,  or,  if  it  is  of  ^'^u^-r 
such  a  nature  that  it  may  be  more  conveniently  made  out  of  Court,  accepted, 
the  Court  may  issue  a  commission  to  any  person  to  administer  it, 

and  authorize  him  to  take  the  evidence  of  the  person  to  be  sworn 
or  affirmed  or  return  it  to  the  Court. 

11.  The  evidence  so   given  shall,   as   against   the   person  wIjo  Evidence 

offered  to  be  bound  as  aforesaid,  be  conclusive  proof  of  the  matter  conclusive 

^  as  against 

stated  .  person 

12.  If  the  party  or  witness  refuses  to  make  the  oath  or  solemn  ^^  bo^d. 
affirmation  referred  to  in  section  8,  he  shall  not  be  compelled  to  Pnjcedure 
make  it,  but  the  Court  shall  record,  as  part  of  the  proceedings,  the  ^"  c**«  of 
nature  of  the  oath  or  affirmation  proposed,  the  facts  that  he  was  make  oath, 
asked  whether  he  would  make  it,  and  that  he  refused  it,  together 

with  any  reason  which  he  may  assign  for  his  refusal ''. 

V. — Miscellaneous. 

13.  No  omission'  to  take  any  oath  or  make  any  affirmation,  no  Proceed- 

substitution  of  any  one  for  any  other  of  them,  and  no  irregularity  !°^  °?*    , 

,  .,,.,.,  -,.,..  ,    invalidated 

whatever  in  the  form  m  which  any  one  of  them  is  administered,  by  omission 

shall  invalidate  any  proceeding  or  render  inadmissible  any  evidence  '^^  oath  or 

whatever,  in  or  in  respect  of  which  such  omission,  substitution  or  i^riu. 

irregularity  took  place  *,  or  shall  affect  the  obligation  of  a  witness 

to  state  the  truth. 

14.  Every  person  giving  evidence  on  any  subject  before  any  WitneaaM 
Court  or  person  hereby  authorized  to  administer  oaths  and  affirnia-^""*^  *** 
tions  shall  be  bound  to  state  the  truth  on  such  subject  *.  truth. 

16.  The  Indian  Penal  Code,  sections  178  and  181,  shall  be  con-  Amend- 

stmed  as  if,  after  the  word  '  oath '  the  words  'or  affirmation '  were  T*"*  °/,, 

Act  XLV 
inserted.  of  i860,  m. 

16.  Subject  to  the  provisions  of  sections  3  and  5,  no  person    '  '. 
appointed  to  any  office  shall,  before  entering  on  the  execution  of  oaths 
the  duties  of  his  office,  be  required  to  make  any  oath  or  to  make  *bolishe<l. 
or  subscribe  any  affirmation  or  declaration  whatever. 

'  3  Mad.  356:  33  Suth.  Civ.  R.  omitting  to  swear  the  jury  in  a 

387.  case,  see  30  Suth.  Cr.  19. 

*  3  C.  L.  R.  476.  ♦  31  Suth.  Cr.  31. 

*  whether  it  be  or  be  not  accidental  *  Compare  Act  XLV  of  1 860, 
<tr  negligent,  14  Ben.  54,  J94.    As  to  tion  191. 


Native 
rules  of 
limitation : 


Limitation 
law  of 
Bengal. 


INTRODUCTION  TO  THE  LIMITATION  ACT. 

The  objects  of  the  Indian  Limitation  Act,  1877,  are  two  :  first,  to 
limit  the  time  at  the  expiration  of  which  a  civil  right  cannot  be 
enforced  ;  secondly,  to  prescribe  the  length  of  user  by  which  a  right 
to  property  may  be  acquired.  The  law  is  founded  on  public  policy, 
its  aim  being  to  secure  the  quiet  of  the  community,  to  suppress 
fraud  and  perjury,  to  quicken  diligence,  and  to  prevent  oppression  \ 
Useful  in  Europe  and  America,  it  is  still  more  needed  in  India, 
where,  from  climatic  and  other  causes,  documentary  evidence  of 
title  perishes  with  unusual  rapidity.  The  law  of  Limitation,  as 
affecting  the  form  of  the  remedy,  comes  under  the  head  of  adjective 
law.  The  law  of  Prescription,  as  affecting  the  substance  of  the 
right  itself,  comes  under  the  department  of  substantive  law ;  and 
when,  if  ever,  the  Indian  statute-book  is  re-arranged  on  a  scientific 
basis,  section  28  of  the  Limitation  Act  will  take  its  place  among 
the  laws  contained  in  the  first  volume  of  this  work. 

The  Hindu  law  contains  several  texts  relating  to  limitation  and 
prescription,  which  will  be  found  in  Colebrooke's  Digest,  vol.  i.  p. 
190,  and  Upendra  Nath  Mitra's  Law  of  Limitation  and  Prescription, 
pp.  19-27.  The  Muhammadans^  like  the  Jews',  seem  to  have  had 
no  law  of  limitation  or  prescription.  But  to  the  Indian  lawyer 
these  matters  are  now  of  merely  antiquarian  interest,  the  vague 
and  imperfect  Native  rules  having  long  since  been  superseded  by 
English  statutes  or  Anglo-Indian  Regulations  and  Acts. 

Of  these  Regulations,  the  first  was  the  Bengal  Reg.  Ill  of  i793> 
sec.  14,  under  which,  as  a  rule,  all  suits  must  be  brought  within 
twelve  years  of  the  time  at  which  the  cause  of  action  arose. 

Ben.  Reg.  II  of  1 805  fixed  sixty  years  as  the  period  of  limitation 
in  respect  of  suits  by  Government.  It  also  dealt  with  suits  for 
immoveable  property,  suits  for  penalties,  and  summary  suits  for 
arrears  of  rent.  It'  declared  that,  as  a  rule,  no  length  of  time 
should  bar  a  suit  for  the  recovery  of  property  mortgaged  or 
deposited. 

Ben.  Reg.  II  of  1819,  sec.  24,  fixed  one  year  as  the  time  within 
which  suits  to  contest  certain  decisions  of  the  Board  of  Revenue  in 
Idkhirdj  cases  must  be  instituted.  j 


^  Story's  Conflict  of  Laws,  sec.  576. 
Biihler's  Laws  of  Manu,  viii.  145- 
149.  *  The  object  of  the  legislature  in 
passing  them  [statutes  of  limitation] 
is  to  quiet  long  possession  and  to  ex- 
tinguish stale  demands,'  13  Ben.  182. 


'^  Macnaughten's  Principles  and 
Precedents  ^Mohammedan  Law,  ed. 
Sloan,  xii.  sec.  i. 

*  Angell,  On  the  Limitation  of 
Aetions,  sec.  8  :  Leviticus,  xxv,  20. 
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Ben.  Reg,  V  of  1831,  sec.  5,  extended  to  the  Courts  of  Munsifs 
the  limitation-rules  in  force  in  the  District  Courts. 

Ben.  Reg.  VIII  of  1831,  sec.  6,  prescribed  a  period  of  one  year 
to  regular  suits  for  contesting  the  summary  awards  of  the  Revenue 
authorities  in  matters  connected  with  rent. 

Act  IV  of  I840,  sees.  4  and  6,  provided  a  limitation  for  com- 
plaints of  dispossession  of  lands,  etc. 

Acts  I  of  1845,  sec.  24,  and  XI  of  1859,  sec.  33,  prescribed  a 
limit  of  one  year  to  suits  to  set  aside  sales  for  arrears  of  revenue. 

Acts  XIII  of  1848  fixed  a  period  of  three  years  for  suits  to 
contest  certain  awards  made  by  the  Revenue  authorities. 

As  to  appeals,  limitation-rules  were   prescribed  by  Ben.  Reg.  Appeals. 
VII  of  1832,  sec.  2,  and  by  Act  XXV  of  1837,  sec.  9.     As  to 
applications,  the  only  rules  were  those  in  Ben.  Reg.  VI  of  181 3,  Applica- 
Bec.  3,   which   prescribed   a   period  of  six  months  for  summary  **o°*- 
applications  for  execution  of  awards,  and  Act  XIX  of  1841,  sec. 
14,  which  fixed  a  like  period  for  applications  to  the  judge  in  cases  of 
disputed  succession,  and  Act  XVI  of  1845,  which  fixed  a  period 
of  three  months  for  applications  to  readmit  a  dismissed  appeal. 

The  Regulations  contained  no  rule  as   to  applications  for  the  Execution 
execution  of  decrees  ;  but  the  twelve  years'  limitation  was  adopted  in  "  decrees, 
the  Bengal  mufassal  by  analogy  to  the  general  law  for  the  trial  of 
suits ;  and  such  applications  might,  under  slight  restrictions,  be 
renewed  every  twelve  years  ^.     There  seems  to  have  been  no  such 
rule  in  the  Madras  or  the  Bombay  mufassal. 

In  the  Madras  Presidency,  Mad.  Beg.  II  of  1802,  sec.  18,  pre-  Limitation 
scribed  a  rule  substantially  the  same  as  that  laid  down  by  Ben.  i^Yj^ 
Eeg.  Ill  of  1793,  sec.  14.  But  exceptions  were  made  iu  the  case 
of  claims  founded  on  certain  bonds,  and  also  on  mortgages,  '  tlie 
period  for  rendering  which  obsolete  and  unactionable  is  to  be 
determined  by  the  laws  of  the  country,'  which,  probably,  meant  local 
usage.  No  time  was  fixed  for  suits  by  Government.  As  to 
appeals,  limitation-rules  were  prescribed  by  Mad.. Regs.  IV  of  1802, 
sec.  12,  V  of  1802,  sec.  10,  XII  of  1802,  sec.  lo,  XV  of  1816,  sec. 
B,  VI  of  1828,  sees.  3  and  4,  and  by  Acts  XXXV of  1837,  sec.  3,  VII 
of  1843,  sees.  8  and  9.  The  only  limitation-rule  as  to  applications 
was  that  contained  in  Act  XVI  of  1845,  which  prescribed  a  period 
of  three  months  for  applications  to  readmit  a  dismissed  appeal. 

The  limitation-law  in  Bombay  was  more  elaborate.    Bom.  Reg.  Limitation 
V  of  1827,  sees.  1-4,  7  and  8  contained  the  Bombay  rules  on  this  ^^^ 
ssubject  of  limitation  of  suits.     Suits  for  damages  on  account  of 

'  Decisions  of  the  Sadr  Dfw.lnf  Adillat,  1858,  pp.  1341  and  1580,  citwiby 
Upendra  Nath  Mitra,  p.  60. 


942  THE    LIMITATION   ACT. 

injury  to  the  person  and  reputation,  and  for  the  recovery  of  the 
privileges  of  caste,  were  limited  to  twelve  months  (sec.  2).  Suits  for 
debts  not  founded  upon  or  supported  by  writing,  and  for  damages 
other  than  those  above  specified,  were  limited  to  six  years  (sec.  3). 
Suits  for  the  recovery  of  immoveable  property  and  hereditary 
offices  were  barred  after  thirty  years  (sec.  i),  and  all  other  suits 
after  twelve  years  (sec.  4).  Where  the  possession  of  immoveable 
property  had  been  acquired  by  fraud,  the  period  of  limitation  was 
extended  to  sixty  years  (sec.  i). 

There  was  no  limitation  for  suits  to  recover  mortgaged  property, 
unless  where  it  had  been  held  for  more  than  thirty  years  '  by  a  bona 
fide  possessor  as  proprietor '  (sec.  8).  There  were  rules  as  to  the 
effect  of  oral  and  written  admissions  by  the  defendant  (sec.  7,cl.  i), 
and  of  proceedings  in  court  or  before  an  arbitrator  (sec.  7,  cl.  2).  The 
claimant's  minority  or  insanity  was  also  provided  for  (sec.  7,  cl.  3). 

For  suits  before  Collectors  provision  was  made  by  Bom.  Reg. 
XVII  of  1827,  sec.  31. 

No  period  of  limitation  was  prescribed  for  suits  by  Government. 

For  appeals,  limitation-rules  were  provided  by  Bom.  Eegs.  IV  of 
1827,  sees.  73  and  99,  and  VII  of  1827,  sec.  10,  and  VII  of  1831, 
sees.  3  and  4.  For  applications  to  replace  suits  struck  off  the  file, 
a  rule  was  prescribed  in  Bom.  Eeg.  IV  of  1827,  sec.  21. 

As  to  prescription,  bona  fide  possession  '  as  proprietor  '  of  land  etc. 

for  more  than  thirty  years  conferred  a  right  of  property  therein 

(sees.  I  and  8). 

The  Non-        These  Eegulations  did  not  apply  to  the  Non-regulation  Provinces, 

JProvrnces    ^"^^  ^^  *^^  Panjdb  and  Oudh.   *The  so-called  Panjab  Civil  Code, 

part  2,  sec.  i,  clauses  6-10,  contained  some  limitation-rules,  which 

were  modified  by  various  letters  from  the  Government  of  India  and 

circulars  of  the  Judicial  Commissioner  ^     In  Oudh  I  believe  that 

certain  circular  orders  of  the  Judicial  Commissioner  were  enforced, 

until  Act  XIV  of    1859  ^^'^^  extended  to  that  province  by  the 

Executive  Government. 

ThePresi-        The  Supreme  Courts  in  the  three  Presidency  towns  adopted  the 

cency         English  law  of  limitation  as  contained  in  the  21  .Tac.  I,  c.  i6,  and 

towns.  °  .  .  .  .  , 

4  Anne,  c.   16,  and  such  adoption  was  i-ecognised  by  the  Judicial 

Committee  in  the  East  India  Company  \.  Oditchurn  PauP  and 

in  Ruckmaboye  v.  LuUoobhoy  Mottichund  *.     The  Supreme  Courts 

at  Calcutta  and  Bombay,  after  some  hesitation,  decided  that  the 

English   law   of   limitation,    as  being  part    of  the  lex  fori,  waa 

•  See  Barkley's  ilTon-re^MZo^tOMiato  "  5  Moore,  I.  A.  43. 

of  the  Panjal,  Lahore  1871,  pp.  115,  "5  Moore,  I.  A.  234. 

116. 
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applicable  to  Hiudu  suitors  ia  those  Courts ;  and  the  Judicial 
Coramittee  affirmed  tliese  decisions.  The  English  statute  9  Geo. 
IV,  c.  14,  was  extended  to  India  by  Act  XIV  of  1840  ;  but  2  &  3 
Will.  IV,  c.  71,  as  to  the  acquisition  of  easements  by  prescription  ; 
3  &  4  Will.  IV,  c.  27,  for  the  limitation  of  actions  relating  to  real 
property;  and  3  &  4  Will.  IV,  c.  42,  providing  limitations  for 
actions  on  specialties,  were  never  extended  to  India. 

It  will  thus  be  seen  that,  neglecting  the  rules  in  force  in  Oudh  Act  XIV 
and  the  Paujab,  four  different  systems  of  limitation-laws  were  in  °^  ^^59- 
force  in  British  India  down  to  1859.  In  that  year  a  Bill,  which 
had  been  framed  in  1842  by  the  Indian  Law  Commissioners,  was 
passed  (with  some  amendments  by  Sir  James  Colvile  and  Sir  Barnes 
Peacock)  as  Act  XIV  of  1859.  It  provided  one  unifoi-m  law  of 
limitation  for  all  the  Courts  in  British  India,  except  as  to  pro- 
ceedings for  the  execution  of  decrees  in  the  three  Supreme  Courts, 
certain  suits  by  mortgagees  in  those  Courts,  and  suits  for  public 
claims  under  Ben.  Keg.  II  of  1805.  A  period  of  twelve  years  was 
fixed  for  suits  relating  to  immoveable  property,  specialties  governed 
by  English  law,  and  legacies :  six  years  for  other  personal  demands  : 
three  years  for  suits  for  money  lent,  for  breaches  of  unregistered  con- 
tracts, for  rent,  for  hire  and  for  the  recovery  of  property  comprised  in 
certain  possessory  awards :  one  year  for  suits  for  pre-emption,  for 
penalties,  for  injury  not  affecting  immoveable  property,  for  wages,  and 
for  setting  aside  public  sales  and  summary  orders.  The  period  in  the 
case  of  many  of  these  suits,  and  of  all  suits  not  expressly  provided 
for,  was  declared  to  run  *  from  the  time  the  cause  of  action  arose.' 
The  grounds  of  exception  to  the  ordinary  rules  were  declared  to  be; 
(i)  the  plaintitTs  legal  disability,  including  minority,  idiocy,  lunacy, 
and  in  cases  governed  by  English  hiw,  coverture;  (2)  ineffectual 
proceedings  bona  fide  taken  by  the  plaintiff  in  a  Court  without 
jurisdiction ;  (3)  the  defendant's  absence  from  British  India ;  (4) 
written  acknowledgments  of  liability  to  pay  a  debt  or  legacy,  signed 
by  the  defendant;  (5)  concealed  fraud  of  the  defendant;  (6)  the 
relation  of  trustee  and  beneficiary.  The  Act  also  rendered  verbal 
acknowledgments  of  liability  or  payments  by  the  debtor  iuefifectual 
to  keep  alive  or  revive  the  debt. 

Sir  James  Colvile  proposed  to  enact  specific  rules  for  the  acqui- 
sition and  extinction  of  rights  by  prescription  :  but  the  Act  of  1859 
provided  for  the  limitation  of  suits  only,  and  as  such  left 
untouched  the  rule  of  prescription  contained  in  Bom.  R^.  V  of 
1827,  sees.  I  and  8. 

Notwithstanding  the  ability  and  learning  of  the   framers  of  DefrcU  of 
Act  XIV  of  1859,  the  Judicial  Committee  of  the  Privy  Council  ^f^fg^^^ 
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characterised  it  as  an  '  inartificially  drawn  statute  \'  This  de 
scription  is  justified  by  the  great  number  of  the  reported  decisions 
on  the  Act  during  its  short  life  of  ten  years.  On  considering  thesd 
cases,  whicb  had  been  carefully  collected  and  discussed  by  Mr.  Ninian 
Thomson  ^,  a  judge  of  the  Court  of  Small  Causes  at  Calcutta,  it 
seemed  to  the  writer  (then  secretary  to  the  Government  of  India  in 
the  legislative  department)  that,  apart  from  the  defects  of  drafting 
above  refen'ed  to,  the  bulk  of  the  litigation  on  the  Act  was  occa- 
sioned by  the  absence  of  any  specific  declaration  as  to  when  in  each 
case  the  fixed  period  of  limitation  should  be  deemed  to  commence. 
The  Act  of  1859  ^^  many  places^  declared  that  the  period  of 
limitation  was  to  run  from  the  time  when  the  '  cause  of  action 
arose.'  But  '  cause  of  action  '  is  an  ambiguous  term.  It  is  often, 
even  to  professional  lawyers  and  trained  judges,  difficult  to  deter- 
mine at  what  precise  period  in  a  transaction  the  cause  of  action 
does  arise,  and  most  of  the  difficulties  connected  with  statutes  of 
limitation  in  England  and  in  India  have  been  produced  by  the 
necessity  of  answering  this  question.  Take  as  illustrations  the 
simple  cases  of  a  promissory  note  payable  with  interest  on  demand, 
or  by  instalments,  or  given  by  the  maker  to  a  third  person  to  be 
delivered  to  the  payee  after  a  certain  event  should  happen.  When, 
in  each  of  these  cases,  does  the  cause  of  action  arise  in  favour  of  the 
payee  ?  When  does  the  cause  of  action  arise  on  a  dishonoured  foreign 
bill  when  protest  has  been  made  and  notice  given  ?  When  does  it 
arise  in  the  case  of  the  acceptor  of  an  accommodation  bill  as  against 
the  drawer  1  It  occurred  to  me  therefore  that  the  best  way  of 
framing  a  Limitation  Act  likely  to  be  practically  useful  in  India 
would  be  to  throw  the  bulk  of  it  into  a  tricolumnar  schedule,  speci- 
fying in  the  first  column  the  commonest  suits,  appeals  and  applica- 
tions :  in  the  second,  the  period  of  limitation  appropriate  to  each 
of  these  proceedings ;  and  in  the  third,  the  specific  date  from 
which  the  time  is  to  begin  to  run,  which,  in  the  case  of  a  suit, 
would  generally,  though  not  necessarily*,  be  identical  with 
the  time  when  the  cause  of  action  arose.  The  body  of  the  Act  was 
to  contain  the  necessary  rules  as  to  dismissing  time-barred  suits, 
legal  disability  and  computing  periods  of  limitation.  It  was 
also  (but  this  was  an  after-thought)  to  contain  rules  as  to  the 
acquisition  of  prescriptive  titles  to  easements,  etc.,  as  to  which, 

*  Delhi     and   London    Bank    v.  '  Act  XIV  of  1859,  sec.  i,  clausei 

OrcAard,  3  Cal.  47,  57,  and  see  21  Suth.  2,8,11,12,16.  ; 

P.  C.  178,  *  See,  for  example,  art.  48,  whert 

"  Act  XIV  of  1859  regulatinff  the  time  begins  to  run  when  the  plaintifl 

Limitation  of  Civil  Suits  in  British  learns  his  loss,  though  the  cause  0I 

India,  2nd  ed.,  Calcutta  1870.  action  arises  when  the  loss  occurred. 
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except  in  Bombay,  there  was  nothing  but  some  vague  and  incon- 
sistent judge-made  law\  Mr.,  now  Sir  James,  Stephen,  then  law- 
member  of  tlie  Governor  General's  Council,  approved  of  the  idea ; 
aud  I  thereupon,  with  the  aid  of  the  Indian  caees  collected  by  Mr. 
Thomson  and  the  English  cases  collected  by  Messrs.  Darby  and 
Bosanquet,  drew  the  Bill  which  afterwards  became  Act  IX  of  187 1. 
The  following  are  the  principal  amendments  made  by  this  Act : 

a.  The  Courts  are  required  to  give  effect  to  the  law,  whether 
the  defence  of  limitation  be  pleaded  or  not. 

b.  An  extension  of  time  is  allowed  when  the  period  of  limitation 
expires  on  a  day  when  the  Court  is  closed. 

c.  The  limitation-clauses  of  several  special  laws  are  repealed 
and  re-enacted.  All  other  such  clauses  are  expressly  saved  from  the 
general  Act. 

d.  Express  provision  is  made  for  co-existing  or  double  dis- 
abilities. 

e.  In  suits  on  foreign  contracts  the  lex  fort  is  to  be  prefeiTcd  to 
the  limitation  law  of  the  country  where  the  contract  was  entered  into. 
Such  law,  however,  may  be  pleaded  when  it  has  extinguished  the 
contract,  and  the  parties  were  domiciled  in  such  country  during 
the  prescribed  period. 

/.  In  computing  the  period  of  limitation,  the  day  on  which  the 
right  to  sue  accrued  is  to  be  excluded. 

g.  The  time  during  which  the  commencement  of  a  suit  has  been 
stayed  by  injunction  is  to  be  excluded  ^ 

h.  Except  in  the  case  of  suits  for  the  possession  of  land  and  here- 
ditary offices,  a  right  to  sue  is  not  to  accrue  unless  there  is  at  the 
time  a  person  in  existence  capable  of  suing,  as  also  a  person  in  ex- 
istence capable  of  being  sued. 

i.  Acknowledgments  must  be  made  before  the  expiry  of  the 
period  of  limitation.  The  terms  of  a  lost  written  acknowledgment 
may  not  be  proved  by  parol  evidence '. 

j.  The  effect  of  substituting  or  adding  a  new  plaintiff  or  de- 
fendant is  declared. 

k.  The  English  rule  of  computing  time  when  there  are  successive 
breaches  of  coutmct,  a  continuing  breach  or  a  continuing  nuisance, 
is  adopted. 

/.  Tiic   rule    in   Backhouse  v.  Bonomi*   as   to   suits   for   com- 

•  See   Mr.   Stephen's   speech,  Ab-       New  York  Code,  sec.  589. 

■tract  of  I'roceedinga  of  the  ('outicil  '  Otherwise  in  England,  M«  Sap' 

of  the  Governor-General   of   India,  doit  v.  WilliatM*,  7  Bing.  163. 

34  March,  1S71,  p,  346.  *  9  H.  L.  503.  See  DaH^Main  Col' 

*  This  rule  was   taken    from   the  liery  Co.  v.  Mitchell,  li  Afp.Ci^  12J. 
VOL    U.                                            3  P 
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pensation  for  an  act  which  becomes  actionable  in  case  it  c&usei 
damage,  is  declared  (sec.  25). 

m.  All  insti-uments  are  for  the  purposes  of  the  Act  to  be  deemed 
to  be  made  with  reference  to  the  Gregorian  calendar. 

n.  Rules  for  the  acquisition  of  easements  by  positive  prescription 
(analogous  to  those  contained  in  2  &  3  Will.  IV,  c.  71)  are  con- 
tained in  sees.  5,  27,  28. 

o.  An  express  rule  of  extinctive  prescription,  resembling  that  in 
3  &  4  Will. IV,  c.  27,  sec.  34,  is  applied  to  lands  and  hereditary  offices. 

p.  An  application  to  execute  a  decree  within  the  limited  time 
keeps  alive  the  decree,  and  a  new  period  is  allowed  from  the  date 
of  the  application  or  the  issue  of  a  notice  to  the  judgment-debtor. 

q.  The  time  allowed  for  the  execution  of  a  decree  or  order  of 
which  a  certified  copy  has  been  registered  is  extended  to  six  years. 

r.  To  suits  by  Government  the  sixty  years  limitation  is  applied 
in  all  the  Courts  and  in  all  the  Presidencies. 

Act  IX  of  1 87 1  greatly  diminished  litigation  of  the  kind  above 
referred  to,  and  in  other  respects  was,  on  the  whole,  a  successful 
measure.  But  during  the  six  years  that  it  was  in  operation  several 
amendments  occurred  to  Mr.  Hobhouse  (Mr.  Stephen's  successor) 
and  myself,  and  some  valuable  suggestions  as  to  the  third  column  of 
schedule  II  were  made  by  Sir  Richard  Garth,  then  Chief  Justice  of 
Bengal.  Moreover,  a  new  Civil  Procedure  Code  had  been  drafted, 
which  would  alter  the  periods  of  time  provided  for  making  divers 
applications  to  the  Courts,  create  certain  new  applications,  and  thus 
render  the  Limitation  Act  of  187 1  to  some  extent  incorrect  and 
incomplete. 
Act  XV  of  Under  these  circumstances,  I  prepared  a  new  draft,  which  was 
^°T1-  settled  by  Sir  Arthur  Hobhouse,  and  introduced  by  him  into  the 

Governor-General's  Council  on  21  February,  1877.  ^^  "^^ 
passed  (as  Act  XV  of  1877)  after  Sir  Ai-thur  Hobhouse  had  left 
India,  and  it  came  into  force  on  the  ist  October  1877,  contem- 
poraneously with  the  Civil  Procedure  Code  of  that  year. 

The  following  are  the  principal  amendments  made  by  the 
Limitation  Act  of  1877. 

a.  Successive  or  supervenient  disabilities^  as  well  as  the  dis- 
ability of  legal  representatives,  have  been  provided  for. 

h.  Suits  to  enforce  rights  of  pre-emption  have  been  excluded 
from  the  operation  of  the  exceptions  as  to  legal  disabilities  anjil 
the  non-existence  of  a  legal  representative  capable  of  suing  ami 
being  sued  (sees.  7,  1 7).     This  was  done  on  the  recommendatio|i 

'  as,  for  example,  when  the  person  before  he  attains  majority  becomfJ 
having  a  right  to  sue  is  a  minor  and       insane. 
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of  Sayyid  Mahmud,  now  on  the  bench  of  the  High  Court  at 
Allahabad,  who  eaid  that,  under  Muhammadan  law,  it  was  very 
doubtful  whether  the  right  of  pre-emption  was  ever  intended  to  be 
conferred  on  persons  suffering  from  legal  disjibility. 
■  c.  A  purchaser  for  valuable  consideration  from  an  express 
trustee,  whether  he  had  or  had  not  notice  of  the  trust  at  the  time 
of  the  purchase,  is  protected  by  twelve  years'  possossion  (sec.  10). 
Here  the  Indian  agrees  with  the  English  law  as  altered  by  37 
&  38  Vic.  c.  57. 

d.  The  time  of  a  defendant's  absence  from  British  India  is  ex- 
cluded in  computing  the  period  of  limitation,  whether  a  summons 
could  or  could  not  be  served  upon  him  during  such  absence  (sec. 
13).  Here  the  Indian  Act  agrees  with  the  English  law  as  to 
persons  absent  beyond  seas  (4  Anne,  c.  16,  sec.  19). 

e.  A  written  acknowledgment  in  respect  of  any  matter  of  right 
gives  a  fresh  starting-point '. 

/.  The  effect  of  a  part-payment  has  been  extended  to  all  debts, 
whether  arising  out  of  a  contract  in  writing  or  not  (sec.  20). 
Joint  contractors  and  joint  mortgagors,  as  well  as  several  partners 
or  executors,  are  freed  from  liability  by  reason  only  of  an  acknowledg- 
ment or  payment  made  by  one  of  them  (sec.  21).  This  is  in  accord 
with  19  &  20  Vic.  c.  57,  sec.  14,  and  3*4  Wm.  IV,  c.  27,  sec.  28. 

g.  The  right  to  sue  is  renewed  from  day  to  day  in  the  case  of  all 
continuing  wrongs,  not  merely  in  the  case  of  a  continuing  nuisance 
(sec.  23). 

/{.  The  i-ules  as  to  the  estate  of  Hindu  widows  and  Hindu  man- 
agers of  joint  estates  are  extended  to  Mulianiniadans  where  they 
have  adopted,  or,  in  the  case  of  Hindu  converts  to  Islam,  have 
retained,  the  Hindu  law  of  property,  schedule  II,  arts.  107,  125, 141. 
In  the  greater  part  of  the  Panj4b,  Muhammadan  widows  succeed  to 
their  husbands'  lands  where  there  are  no  sons  or  descendants  in  the 
male  line,  and  they  hold  such  lands  for  life  or  till  they  marry 
again,  exactly  in  the  same  way  as  Hindu  widows  succeed.  Suits 
to  set  aside  alienations  made  by  Muhammadan  widows  or  to  have 
them  declared  void,  except  for  the  life,  or  till  the  remarriage,  of  the 
widow,  are  quite  as  numerous  in  the  Panj^b  as  suits  to  set  aside 
alienations  made  by  Hindu  widows '. 

'  Under  the  Acts  of  1859  "^^  '7^'  coupled  with  the  existence  of  the  no- 

aoknowledgmeutt  were   ed'ectual   in  divided  family    vysteui    among    the 

respect  of  debts  and  legacies  only.  Muhammadani  of  the    Lower  Pro- 

'  Mr.  J.  W.  Smyth,  cited  in  the  vinces  of  Bengal,  shows  how  cantiont 
Abstract  of  Proceedings  of  the  weshouldbeinaasumiug  that  the  pro- 
Council  of  the  Governor-General,  fession  of  lalim  involves  tlie  adoption 
Calcutta,  1878, 'p.  468.    lliese  facts,  of  the  Mahammadaa  law  of  pr(^>«rt7. 

3  P  a 
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Amend- 
ments of 
Act  XV 
of  1877. 


Further 
amend- 
ments 
suggested. 


i.  As  to  appeals  and  applications,  the  Act  has  been  extended  to 
appeals  from,  and  applications  to  review,  decrees  and  orders  of  ihe 
High  Courts  in  the  exercise  of  their  original  jurisdiction,  schedule 
II,  arts.  151,  162.  These  appeals  had  been  formerly  regulated  by 
rules  made  under  the  Charters  of  1865,  rules  which  were  insufficient 
and  needlessly  different. 

j.  The  exceptions  on  account  of  legal  disability,  ineffectual  but 
bona  fide  proceedings  in  a  Court  without  jurisdiction,  concealed 
fraud,  written  acknowledgments,  and  the  non-existence  of  a  person 
capable  of  suing  or  being  sued,  have  been  extended  to  applications 
(sees.  7,  14,  17,  i8,  19). 

h.  The  starting-point  of  limitation  has  been  altered  in  the 
following  cases;  suits  to  enforce  a  right  of  pre-emption,  schedule 
II,  no.  10,  where,  in  the  case  of  reversionary  interests,  rights 
to  redeem  etc.,  time  now  runs  from  the  registration  of  the  sale- 
deed ;  the  suits  referred  to  in  arts.  32,  48,90,  91,92,  114,  118,  127, 
in  which  the  plaintiffs  knowledge  of  certain  facts  is  now  made  an 
ingredient  of  his  cause  of  action ;  suits  for  money  payable  on 
demand,  arts.  59,  73,  where  the  time  now  runs  in  India,  as  in 
England  *,  from  the  date  of  the  transaction  instead  of  from  the  de- 
maud^:  suits  for  redemption,  art.  148;  and  suits  in  the  mufassal, 
by  mortgagees  for  possession  of  mortgaged  immoveable  property, 
art.  135.  The  period  of  limitation  has  been  lengthened  in  arts. 
37,  38,  40,  48,  and  shortened  in  arts.  118,  119,  146. 

The  amendments  of  Act  XV  of  1877  have  been  few  and  slight. 
They  were  made  by  Acts  XII  of  1879,  sec.  108,  VIII  of  1880,  V 
of  1881  (sec.  156),  IX  of  1887,  and  VII  of  1888,  and  will  be 
found  in  their  proper  places.  But  Act  XV  of  1877  requires 
several  other  amendments.  'Time,'  said  Lord  Plunket,  speaking 
of  the  law  of  prescription, — '  Time  holds  in  one  hand  a  scythe,  in 
the  other  an  hour-glass.  The  scythe  mows  down  the  evidence 
of  our  rights,  the  hour-glass  measures  the  period  which  renders 
that  evidence  superfluous.'  The  great  orator,  had  he  been  familiar 
with  Indian  legislation,  might  have  rendered  his  metaphor  complete 
by  adding  that  the  frame-work  of  the  hour-glass  would  certainly 
decay,  the  glass  be  broken,  and  the  sand  escape.  j 

In  the  present  instance,  the  terms  '  possession '  (arts.  3,  47, 48,  49,] 
134-142*),  '  actual  possession'  (art.  10),  'adverse  possession,'  '  dis- 


*  Norton  V.  Ellam,  2  M.  &  W.  461. 

*  As  to  the  former  law  see  6  Ben. 
160,  where  Jackson  J.  followed  Austin 
on  Jurispradence,  1863,11.  156,  157. 

'  As  to  evidence  of  possession  of 
QUicultivated  land,  see  3  Suth.  Civ.  K. 


73,  per  Peacock  C.J.:  3  Cal.  768  :  7 
Cal.  230.  That  possession  is  not  dis- 
turbed by  trespass  or  diluviation  see 

6  Cal.  735.  As  to  juridical  possession, 

7  Bom.  A.  C.  82. 
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possession,*  and    '  discontinu.ance   of  possession,'  which   occur  in 
schedule  II,  articles  124,  142,  144,  should  be  defined. 

So  also  '  debt '  (in  sec.  20)  should  be  defined  so  as  to  exclude  Defini- 
unliquidated  damages  and  money  which  will  become  due  only  on  the  *'*""• 
happening  of  a  future  uncertain  event ',  and  '  paid '  should  be  defined 
go  as  to  exclude  involuntary  payments  as,  for  instance,  by  means  of  an 
execution-sale  of  the  defendant's  property.  The  expression  *  con- 
tinuing breach  of  contract '  in  sec.  23  has  also  given  rise  to  difficulty 
and  should  be  explained.  So  '  accounts  stated '  (art.  64)  should 
either  be  defined  or  be  replaced  by  some  less  technical  expression. 

It  should  also  be  expressly  declared  that  the  English  rule  of  strict  The  rule 

interpretation  is  inapplicable  to  the  Act.  '  Statutes  of  limitation,'  "^  "tarict 
...  .  .  .  constrno- 

said  the  Judicial  Committee,  reversing  a  decision  of  the  Calcutta  tion. 

High  Court  ^,  '  like  all  others,  ought  to  receive  such  a  construction 

as  the  language  in  its  plain  meaning  imports.     They  are  in  their 

nature  strict  and  inflexible  enactments.    The  object  of  the  legislature 

in  passing  them  is  to  quiet  long  possession  and  to  extinguish  stale 

demands.'    But  this  decision  has  appafentlybeen  overlooked,  and  the 

opposite  doctrine  has  been  maintained,  not  only  by  the  Calcutta  High 

Court  itself^,  but  also  by  the  High  Courts  of  Madx'as  *  and  Bombay*. 

For  the  purposes  of  schedule  II,  arts.  32,  48,  90,  91,  92,  94,  95,  Wilful  ig- 
96,   113,   114,   118  and  127,  it  should  be  declared  that  wilful  °°™°°®' 
ignorance  is  equivalent  to,   or  carries  with  it  the  consequences 
of,  knowledge  ^     It  should  also  be  declared  that  persons  cannot  by 
agreement  withdraw  themselves  from  the  operation  of  the  Act'. 

The  following  applications  should  be  expressly  excluded  from  the  Applica- 
operation  of  the  Act :  applications  for  certificates  under  Acta  *'°°"* 
XXVII  of  i860  and  XL  of  1858;  applications  for  probate  or 
letters  or  certificates  of  administration ;  applications  which  the 
Court  has  no  discretion  to  refuse ;  applications  for  the  exercise  of 
functions  of  a  ministerial  character.  It  should  also  be  declared  that 
the  provisions  as  to  applications  extend  to  Government. 

So  much  for  desirable  additions  to  the  preliminary  part  of  the 
Act.  To  section  7  a  clause  should  be  added  fixing  a  certain  period 
(say  eighteen  years")  after  which  limitation  should  not  be  sus- 
pended by  any  disability. 

'  3  Mad.  H.  C.  311.  Civ.  R.  319:  11  ibid.  163. 

*  13  Ben.  177,  i8a.  80  also  the  '  4  Ben.  F.  B.  103:  8  All.  483- 
Higb  Court  of  the  N.  W.  Provinces,       484;  bat  see  5  Moore,  I.  A.  44. 

8  All.  483.  *  Compure  3  A  4  Win.  IV,  c.  a;, 

*  9  Cal.  332-333.  ■•c.  17  (40  years),  and  37  k  38  Vic.  c. 

•  6  Mad.  144.  37,  sec.  5  (30  years).    Eighteen  years 
'  I  Bom.  33:9  Bom.  H.C.  1 1 1  -1 1 3.       was  the  limit  proposed  by  Sir  James 

•  4  Snth.  S.  C.  C.  Kef.  19:9  Suth.       C'olvile. 
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Section  ii  should  be  extended  to  all  obligations,  not  merely 
to  those  arising  fi'om  contract. 

In  section  13  provision  should  be  made  for  the  case  of  several 
defendants,  one  of  whom  only  has  been  absent  from  British  India 
during  the  currency  of  the  period  of  limitation. 

Sections  13  and  16  should  provide  (as  is  done  by  sees.  14  and 
15)  that  the  day  on  which  the  state  of  things  causing  the  sus- 
pension of  limitation  begins  to  exist,  as  well  as  the  day  on  which  it 
ceases  to  exist,  should  be  counted  among  the  days  to  be  excluded 
in  the  plaintiffs  favour^. 

Section  19  should  provide  for  the  case  of  an  acknowledgment  or 
payment  made  in  favour  of  a  person  under  disability,  or  by  a 
person  absent  from  British  India. 

Section  20  should  declare  the  effect  of  part-payment  of  principal  on 
the  claim  for  interest :  in  the  second  clause  the  words  'as  such'  should 
be  inserted  after  '  paid ' ;  and  the  last  clause  should  expressly  pro- 
vide for  the  receipt  by  the  mortgagee  of  rent  of  mortgaged  land  ^ 

Section  28  should  be  expressly  confined  to  corporeal  property, 
and  there  should  be  an  exception  as  to  suits  under  schedule  II, 
art.  3.  Furthermore,  words  should  be  added  showing  distinctly  that 
the  legislature  intend  that  the  extinction  of  the  right  of  the  dis- 
possessed owner  shall  involve  the  creation  of  a  right  of  the  person 
in  possession  when  the  period  of  limitation  expires  ^.  And  there 
should  be  a  clause  providing  for  the  case  of  a  succession  of  in- 
dependent trespassers,  each  for  less,  though  in  the  aggregate  for 
more,  than  the  full  period  *. 

As  to  the  second  schedule,  the   suits   mentioned   in   its   first 
division  might  in  some  instances  be  grouped  more  conveniently. 
Art.  40  should  be  extended  to  suits  for  an  account  of  the  profits   ' 
obtained  by  infringing  a  copyright  or  patent.      Art.   43  should ■ 
be    made   to   apply   expressly   to    suits    under    the    Probate   and    1 
Administration  Act,  1881,  sees.  139,  140.     Art.  44  should  be  ex- 
tended  to    mortgages    and    leases.     The    starting-point    fixed  by 
art.  78  should  be  altered,  and  the  wording  of  arts.  121,  132  should 
be  made  more  precise.     There  should  be  special  articles  for  the 
following  suits :  on  a  guarantee  ^ :  for  arrears  of  interest  due  on 
money  charged  upon  land  * :  for  wrongful  conversion  by  a  bailee  ^ : 

*  Sheph&Td'a  Law  of  Limitation  in  *  See  Dixon  v.  Gay  fere,  17  Beav. 

India,  and  ed.,  p.  23.  431,  and  Asher  v.   Whitlock,  L.  R., 

2  3  Mad.  165.  I  Q.  B.  r. 

'  See  in  Bengal,  8  Ben.  540  :    3o  '  Colvin  v.  Buckle,  8  M.  &  W.  680. 

Suth.  Civ.  R.  104 :  3  Cal.  224 ;  and  in  *  3  &  4  Will.  IV,  c.  27,  sec.  42. 

England,  Nepean  v.  Doe,   2   Smith,  '   Wilkinson   v.   Veriti/,  L.    R.,   6 

L.  C.  9th  ed.  610.  C.  P.  306. 
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for  the  possession  of  lands  sold  by  the  defendant  to  the  plaintiff' : 
by  the  vendor  of  land  for  the  purchase-money :  on  the  quasi-con- 
tracts mentioned  in  the  Contract  Act,  sees.  68-72.  On  the  other 
hand,  art.  65  should  be  omitted  as  covered  by  arts.  115,  116.  In 
the  third  division,  art.  179  should  be  provided  with  an  explanation 
or  illustrations  founded  on  the  numerous  decisions  of  the  High 
Courts  on  the  words  '  to  take  some  step  in  aid  of  execution,'  which 
have  sometimes  been  construed  in  a  singular  manner  ^ 

Some  of  the  limitation-rules  relating  to  civil  suits,  and  contained  Speci*l  and 
in  special  and  in  local  laws,  might  be  repealed  and  inserted  in  the  ?^  J»i^it- 
general  Act '.     The  following  is  a  list  of  the  chief  of  these  rules  as  to  suits, 
relating  to  suits :  those  relating  to  appeals  and  applications  are  too 
numerous  to  be  here  stated  *. 

Special  Laws. 

(a)  Six  years. 
Government  of  India  (33  Geo.  Ill,  c.  52,  sec.  141). 
Unclaimed  prize-money  (31  &  32  Vic.  c.  38,  sec.  4). 

(b)  Five  years. 
Government  of  India  (21  Geo.  Ill,  c.  70,  sec.  7). 

(«)  Three  years. 
Claims  to  waste  lands  (XXIII  of  1863,  Fee.  18).  > 

Government  of  India  (53  Geo.  Ill,  c.  155,  sec.  124.) 

(d)  Two  years. 
Patents  (XV  of  1859,  sec.  53) ". 

(e)  One  year. 
Army  (44  &  45  Vic.  c.  58,  sec.  170). 
Claims  to  property  seized  as  forfeited  (IX  of  1859,  sec  ao). 

(/)  Six  numihs. 
Foreign  jurisdiction  (41  &  42  Vict.  c.  67,  sec.  8). 
Specific  relief  (I  of  1877,  sec.  9). 
Wrongful  possession  in  case  of  succession  (XIX  of  184 1,  sec.  14). 

*  Here  time  would  run  from  the  mo-  article   in   the  firet  division  of  the 

ment  that  the  ownership  passed  to  the  second  schedule,  relating  to  certain 

porchaser:  see  the  Transfer  of  Property  suits  against  municipal  corporations 

Act,  sec.  54  (supra,  vol.  I.  p.  768).  and  their  officers,  would  rid  the  statut* 

'  They    have,    for    instance,    been  book  of  at  least  nine  enactments, 

beld  to  include  an  application  praying  *  A  guide  to  those  in  force  at  th« 

that    execution-proceedings    may   be  end  of  188 a  will  be  found  in  Agnew's 

■truck  otf  the  file  (3  All.  330),  and  an  Index  to  the  Ettaelmemt*  relating  to 

Application  praying  for  the  jxwitpone-  India,  Calcutta,  1883. 

ment    of  an    execution-sale    already  '  Repealed  from  I  st  Jnly,  1 888,  by 

advertised  (3  All.  757).  the  Inventions  and  Dengns  Act,  Vof 

'  For  example,  the  insertion  of  an  1888. 
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{g)  Three  months. 

Land  Acquisition  (X  of  1870,  sec.  58). 
Police  (V  of  1 86 1,  sec,  42). 

(A)  Tioo  months. 
Forests  (YH  of  1878,  sec  47). 

(t)  ThiHydays. 
Registration  (IH  of  1877,  sec  77). 

Local  Laws. 

(a)  Ttpelve  years. 

Local  Mad.  Reg.  IV  of  1816,  sec,  5  (Tillage  munsifs). 

limiution-       jJad.  Reg.  V  of  1816,  sec.  2  (3)  (Village  panchiyats). 
gojtg^  XXITT  of  1 88 1,  sec.  17  (Dekkhan  Raiyats'  relief). 

(6)  Six  years. 
XXm  of  1881,  sec.  17  (Dekkhan  Raiyats'  Relief). 

(c)  Three  years. 

m  of  1884,  sec.  2  (Madras :  RecoTery  of  compensation  fioS 
co-sharer). 

Bom.  Act  ni  of  1876,  sec.  21  (Mamlatdir's  Court). 

Ben.  Act  I  of  i8;f9,  sec.  44  (Landlord  and  tenant,  Chctii 
Nigpur). 

Reg.  m  of  1872,  sec.  25  (Sonthdl  Parganas  settlement). 

Vin  of  1885,  sec.  184,  and  sched.  Ill  (Recovery  of  arrears  d 
rent). 

Reg.  I  of  1872,  sec.  13,  rule  64  (Panjab  Frontier). 

XVni  of  i88i,sec  118  (Land  i-evenue,  Central  Provinces). 

{d)  Ttco  years. 

XIX  of  1852,  sec  13  (Abkari,  Madras  Town). 

VlU  of  1885,  sec.  184  and  sched.  Ill  (Recovery  of  posseasion  by 
occupancy  raiyat). 

IX  of  1883,  sec  21  (Central  Provinces,  Recovery  of  possession 
by  tenant).  i 

(«)  One  year.  j 

Bom.  Act  V  of  1879,  sec  135  (Land-revenue  Code). 

Ben.  Reg.  II  of  1819,  sec.  24  (Resumption  of  revenue). 

Ben.  Reg.  VII  of  1822,  sec.  20  (3),  (Settlement). 

XXXTT  of  1855,  sec  7(1)  (Embankments,  Lower  Provinces), 
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Ben.  Act  I  of  1879,  wen  42,  45,  87,  121,  la,  126  (I.*adlocd 
Aid  TeasBt,  Cbotii  Xigpory. 

Vm  of  1885,  wc.  184,  Khed.  Ill  (Lover  FkoriixM,  IjiiImibI 
of  tanafe4ioldar  or  nijstV 


Xn  of  1851,  MC  1 7  (Ltnd  Berenae,  Hadrao  Towa). 
Mad.  Act  II  of  1864,  sec.  59  (Beeorery  of  arrean  of  Rvemw). 
M  of  1867,  Mc  31  (LMd  mwij,  MadfM  Tova), 
M        III  of  1871,  »ec  168  (Iw|«miiiwl  ciT&wm^ 

TI  of  1871,  Mc  42)  (ExcMe  OB  Mlt). 
^        I  of  1884,  Kc  433  (Madrw  Town,  MnidiMl  Act). 
I  of  1886,  lec  72  (Abkiff). 
Bom.  Act  ^11  of  1873,  sec.  62  (mH). 

^        \^  of  1879,  aec  87  (Bonbaj  Pori-trwt). 
Yin  of  1885,  aec  1 84,  sdied.  Ill  (Lsmer  VnmmetB,  Bwawj  of 
arrean  of  reot). 

XY  of  1879,  fee.  52  (Bangoon  Port  CoandaioMn). 

(y)  Four  Moxi&f. 

Bom.  Act  Y  of  1878,  aec  67  (ilik^ 

(A)  I^WwaMiKAc. 

Uad.  Beg.  r?  of  1816,  Mc  35  (i)  (YiI]a«B 
»         Yofi8i6,  aec  18(1)  YiDage 
„         ni  of  1832,  aec  2  (( 
of  182a,  aec  16). 

XIX  of  1852,  aec  38  (MadrM  Tows,  ibkirf). 
Mad.  Act  Ym  of  1867,  aec  75  (MadtM  Tova  PoBee). 

I  of  1870.  aec  28  (OamI  ToUa  bmI  Ferneo). 
XLYm  of  i860,  aec  29  (Bombay  Town,  Police). 
Bom.  Act  III  of  1872,  sec  287  (Boabaj  anidpriitf). 

YI  of  1873,  aec  86  (Mateaal  mmmUfaSlim}, 
XXXn  of  1855,  aee  7(11)  (Low  Proriaeei^ 
BeiL  Act  YII  of  1864,  aec  41  (Salt). 

lY  of  1866,  wc  99  (Ckleatte  PbGeaX 

Y  of  1870,  Mc  87  (Chleirtte  Port 

n*  of  1871,  aec  36  (SaMliiMi  of  Pari). 

IX  of  1871,  aec  17  (Hi«K  bridge). 

n'  of  1876,  aec  357  (OUcvtta  ■■■iapaKljV 

III  of  1884.  MC  363  (MdhMl  ■BMiifaliliw), 

XII  of  1881,  aec  94  (N.  W.  PiBihaa^  Ba^). 
„        YII  of  1874,  wc  40  (Bvaw 
B«9.  n  of  1877,  aeea.  49,  51  (Ajfr  La«d  aad 
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(t)  Two  months. 
XXVIII  of  i860,  sec.  25  (Madras,  Boundary  marks. 

Ben.  Reg.  VIII  of  1819,  sec.  17  (5)  (Patni  Ta'luqs). 
II  of  1876,  sec.  10  (Bunna,  Land  and  Revenue). 
XIX  of  1 88 1,  sec.  48  (Bunna,  Forests). 

(j)  One  month. 
Mad.  Act  VIII  of  1865,  sees,  40,  44  (Rent). 
XV  of  1873,  sec.  43  (N.  W.  P.  and  Oudh  Municipalities), 
IV  of  1873,  sec.  19  (Panjdb  municipalities). 

{k)  Thirty  days.  '    * 

Mad.  Act  VIII  of  1865,  sees.  18,  51  (Rent). 

So  much  for  civil  suits.  Although  it  may  be  inexpedient  in  India 
to  provide  a  general  law  of  limitation  for  criminal  prosecutions, 
the  statute-book  might  be  much  shortened  by  inserting  in  the  second 
schedule  to  Act  XV  of  1877  articles  condensing  the  enactments 
specified  in  pp.  15  and  61  supra,  which  provide  limitation-rules 
for  prosecutions  under  the  laws  relating  respectively  to  munici- 
palities, police,  excise  and  salt. 

We  may  conclude  by  quoting  two  remarks  of  the  Judicial  Com- 
mittee in  Ruckviahoy  v.  Lulloobhoy :  '  It  has  become  almost  an 
axiom  in  jurisprudence  that  a  law  of  limitation  is  a  law  relating 
to  procedure,  having  reference  only  to  the  lex  fori.'  '  While  the 
Courts  of  almost  all  civilised  countries  entertain  causes  of  action 
which  have  originated  in  a  foreign  country,  and  adjudicate  upon 
them  according  to  the  law  of  the  country  in  which  they  arose,  yet 
such  Courts  respectively  proceed  according  to  the  prescription  of 
the  country  in  which  it  exercises  its  jurisdiction'.'  This  doctrine 
is  embodied  in  the  first  clause  of  sec.  11  of  the  Act.  But  tlie 
second  clause  declares,  in  accordance  with  the  opinions  of  Story  ^ 
and  of  Blackburn  "and  Lush  JJ. ',  that  a  foreign  rule  of  limitation 
may  be  a  defence  to  a  suit  on  a  foreign  contract,  when  the  rule  has 
extinguished  the  contract,  and  the  parties  were  domiciled  in  tlie 
locus  oontractHs  during  the  prescribed  period. 

•  5  Moo.  I.  A.  265,  266;    and  see       V^ cii\&^e.  Private  Infernalional  Laic, 
Lopez  V.  Burslem,  4  Moo.  P.  C.  300.        1880,  p.  255. 
»  Conflict  of  Ixiwt,   §   583.    See  »  Jarm  v.  Q«i««,L.B.,  4  Q.B.6{ 3. 


\il 


THE  INDIAN  LIMITATION   ACT,  1877. 


CONTENTS. 

Prbahblk. 

PART   I. 

PBELIMINARY. 

BSCTtOS 

Short  title i 

Extent  of  Act ib. 

Commencement t6. 

Repeal  of  Acta          ...........  a 

References  to  Act  IX  of  1 87 1 tft. 

Saving  of  titleg  already  acquired %i. 

Saving  of  Act  IX  of  1873,  section  35 ib. 

Suits  for  which  period  prescribed  by  this  Act  is  shorter  than  that  pre- 
scribed by  Act  IX  of  187 1          H. 

Interpretation-clause         ••........  3 

PART   XL 

LIMITATION  OF   SUITS,   APPEALS   AND  APPLICATIONS. 

Dismissal  of  suits  etc.  instituted  etc.  after  period  of  limitation  4 

Proviso  where  Court  is  closed  when  period  expires 5 

Proviso  as  to  appeals  and  applications  for  review                                         .  H. 

Special  and  local  laws  of  limitation 6 

Legal  disability 7 

Double  and  successive  disabilities ib. 

IMsability  of  representative ib. 

Disability  of  one  joint-creditor 8 

Continuous  running  of  time 9 

Suits  against  express  trustees  and  their  repreiientatives  .10 

Snits  on  foreign  contracts 1 1 

Foreign  limitation  law ib. 

PART   III. 

COMPUTATION   OF   PKBIOD   OF   LIMITATION. 

Exclusion  of  day  on  which  right  to  sue  accrues IS 

Exclusion  in  case  of  appeals  and  certain  applications         ....  ib. 

Exclusion  of  time  of  defendant's  absence  from  British  India                        •  <2 

Exclusion  of  time  of  proceeding  bomdJUt  in  Court  without  jurisdicUoa    .  14 


956  THE    LIMITATION   ACT. 

8BCTI0V 

Like  exclusion  in  ease  of  order  under  Civil  Procedure  Code,  section  20     .     14 
Like  exclusion  in  case  of  application ........     i7». 

Exclusion  of  time  during  which  commencement  of  suit  is  stayed  by  in- 
junction or  order        .         .         .         .         .         .         .         .         .         •     I? 

Exclusion    of  time  during  which  judgment- deb  tor  is  attempting  to  set 

aside  execution-sale   .         .         .         .         .         .         .         .         .         .16 

Effect  of  death  before  right  to  sue  accrues         .         .         .         .         .         -17 

Effect  of  fraud l8 

Effect  of  acknowledgment  in  writing         .         .         .         .         .         .         .19 

Effect  of  payment  of  interest  as  such         .         .         .         .         .         .         .30 

Effect  of  part-payment  of  principal  ........     il. 

Effect  of  receipt  of  produce  of  mortgaged  land  ......     il. 

One  of  several  joint  contractors  etc.  not  chargeable  by  reason  of  acknow- 
ledgment or  payment  made  by  another  of  them  .         .         .         .21 

Effect  of  substituting  or  adding  new  plaintiff  or  defendant        .         .         .22 
Proviso  where  original  plaintiff  dies  .         .         .         .         .         .         .    i7/. 

Proviso  where  original  defendant  dies       .         .         .         .         .         .        .    ih. 

Continuing  breaches  and  wrongs       .         .         .         .         .         ,.        .         •     2  j 

Suit  for  compensation  for  act  not  actionable  without  special  damages       .     24 
Computation  of  time  mentioned  in  instruments 25 

PART  IV. 

ACQUISITION    OF   OWNERSHIP   BY    POSSESSION. 

Acquisition  of  right  to  easelnents     ........    26 

Exclusion  in  favour  of  reversioner  of  servient  tenement    .         .         .         .27 

Extinguishment  of  right  to  property 28 

FiBST  ScHEDDLE. — Eepcals. 

Second  Schedule. — I.  Suits.    II.  Appeals.    III.  Applications. 


Act  No.  XV  OF  1877. 


As  AMENDED  B1    ACTS  XII  OF  1879,  VIII  OF  1880,  IX  OF  1887, 
AND  VII  OF  1888. 


PASSED   BY   THE   GOVERNOR   GENERAL  OF 
INDIA   IN   COUNCIL. 

{Act  No.  XF  of  1877  received  t^e  assent  of  the  Governor-General 
on  the  igth  of  July,  1877  :  Act  No.  XII  of  i^'j^  received  it 
on  the  %()th  of  July,  1879  :  Act  No.  VIII  of  1880  received  it 
on  the  \ith  of  March,  1880:  Act  XI of  i^^'j  received  it  on 
the  %^th  February,  1887  ;  and  Act  VII of  \^^^  received  it  on 
the  2^rd  March,  1888.) 


An  Act  for  the  Limitation  of  Suits  and  for  other 

^urjposes. 

Whereas  it  is  expedient  to  amend  the  law  relating  to  the  Preamlle. 
limitation  of  suits,  appeals  and  certain  applications^  to  Courts; 
and  whereas  it  is  also  expedient  to  provide  rules  for  acquiring 

*  Not  all  applications,  e.  g.  applica-  the  exerciw,  by  the  authority  applied 

tions  for  certificates  of  sale  (.6  Bom.  to,   of    powers   which    it   woulil   not 

586) ;  for  certificates  to  collect  debts  otherwise   be   bound    to    exercise,    4 

due  to  the  estate  of  a  deceaHed  person  Mad.    171,  followed   in  6  Bom.  586 

(8  Mad.  207^ ;  for  probate  and  letters  and  7  Bom.  333. 

of  administration   (7    Bom.    213:    6  From   the  circumstance   that   thia 

Cal.  707) :  for  pemiigsion  to  sue  as  a  Act   prescribes    a    limitation   to  the 

pauper  (7  Bom.  375)  :  by  an  attorney  Government    for    the   inntitution   of 

that  a  client  should  show  cause  why  suits   and   presentation    of    criminal 

he  should  not  pay  a  balance  due  for  appeals  the  Madras  High  Court  infer* 

costs,  I  Bom.  353 ;  and  see  6  Cal.  60.  that  the  Government  is  not  exempt 

The   provisions    of    this   Act    as    to  from  the  provisions  as  to  applications, 

applications  apply  to  applications  fur  4  Mad.  156. 
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by  possession  the  ownership  of  easements  and  other  property 
It  is  hereby  enacted  as  follows  : — 


PART    I. 

PRELIMINARY. 

Short  title.      1.  This  Act  may  be  called  *  The  Indian  Limitation  Act 

Extent  of        It  extends  to  the  whole  of   British  India  ^ ;    but  nothing- 
^''^'  contained  in  sections  a  and  3  or  in  Parts  II  and  III  applies — 

(a)  to  suits  under  the  Indian  Divorce  Act^,  or  (i)  to  suitt 

under  Madras  Regulation  VI  of  1831  ^; 

Commence-      and  it  shall  come  into  force  on  the  first  day  of  October,  1877. 
Dient.  .         1    •       1       /. 

Repeal  of        2.  On  and  from  that  day,  the  Acts  mentioned  m  the  first 

-^cts.  schedule   hereto    annexed   shall   be    repealed  to   the    extent 

therein  specified. 
Eeferences  But  all  references  to  the  Indian  Limitation  Act,  187!; 
of  1871.  shall  be  read  as  if  made  to  this  Act;  and  nothing  herein  or  in 
Saving  that  Act  contained  shall  be  deemed  to  affect  any  title  ao- 
andofAct  quired*,  or  to  revive  any  right  to  sue*  barred^,  under  that 
IX  of  1 872,  Act  or  imder  any  enactment  thereby  repealed;   and  nothing 

herein  contained  shall  be  deemed  to  affect  the  Indian  Contract 

Act,  section  35. 
Suits  for         Notwithstanding    an3rthing    herein    contained,    any    suit 
period  pre-  mentioned  in  No.  146  of  the  second  schedule  hereto  annexed 
Bcribed  by   j^^y.  ]jg  brought  within  five  years  next  after  the  said  first  day 

*  Outside  British  India  the  Limi-  Macpherson's  Lists  of  British  Enact- 

tation  Act  is  in  force  in  the  Haidar^-  ments    in   force  in   Native    Statet, 

b^  Assigned  Districts,  the  civil  and  Calcutta,  1885,  pp.  25,  78,  142,  173, 

military  station  of  Bangalore,  the  can-  189,   262,   271,  281,   302,    304,  318, 

tonments  of  Sikandar^b^d,  Dfsah,  and  336,  359,  418. 

Abu:  in  the  lands  in  Native  States  '  Act  IV  of  1869. 

occupied  by  the  following  railways :  ^  as  to  hereditary  village  and  other 

the  Great  Indian  Peninsula  Kailway  oflBces. 

{Kurundwar),  the  Madras  Eailway  *  This  does  not  include  '  right  ») 

{Mysore),  the  Ndgpdr  and  Chhattis-  sue,'  3  All.  148.                                  1 

garh  State  Railway  {Khairagarh  and  *  These  words  include  all  applici- 

2\run«^aoM), andtheRiijput^naMalwa  tions  invoking  the  aid  of  the  Cour'- 

State  Railway  ;  in  the  jaglr  territories  for  the  purpose  of  satisfying  a  dt 

of  the  State  of  J^th;    Mysore;   the  mand,  5  Cal.  897,  and  seeibid.  894 

head-works   of   the  Bhawalwah-Lo-  *  S  Bom.  104. 
dranCanal(BhawalpurTerritory):  see 
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of  October,  1877,  unless  where  the  period  prescribed  for  such  this  Act  it 
suit  by  the  said  Indian  Limitation  Act,   1871,  shall  bave  ^^*"^**f  . 
expired  before  the  completion  of  the  said  five  years ;  and  any  preacribeKl 
other  suit  for  which  the  period  of  limitation  prescribed  byQ/,871. 
this  Act  is  shorter  than  the  period  of  limitation  prescribed  by 
the  said  Indian  Limitation  Act,  1871,  may  be  brought  within 
two  years  next  after  the  said  first  day  of  October,   1877, 
unless  where  the  period  prescribed  for  such  suit  by  the  same 
Act  shall  have  expired  before  the  completion  of  the  said  two 
years  ^. 

3.  In  this  Act,  unless  there  be  something  repugnant  in  the  interpreta- 
subject  or  context—  tion-dause. 

*  plaintiff '  includes  also  any  person  from  or  through  whom 
a  plaintiff  derives  his  right  to  sue ;  '  applicant '  includes  also 
any  person  from  or  through  whom  an  applicant  derives  his 
right  to  apply  2 ;  and  '  defendant '  includes  also  any  person  from 
or  throug-h  whom  a  defendant  derives  his  liability  to  be  sued  : 

*  easement '  includes  also  a  right,  not  arising  from  contract, 
by  which  one  person  is  entitled  to  remove  and  appropriate  for 
liis  own  profit  any  part  of  the  soil  belonging  to  another,  or 
anything  growing  in,  or  attached  to,  or  subsisting  upon,  the 
land  of  another  ^  : 

*  bill  of  exchange  *  includes  also  a  hundi  and  a  cheque  : 
'bond'  includes  any  instrument  whereby  a  person  obliges 

himself  to  pay  money  to  another,  on  condition  that  the 
obligation  shall  be  void  if  a  specified  act  is  performed,  or  is 
not  jjerformed,  as  the  case  may  be  *  : 

'  Acts  of  limitation,  like  other  laws  make   their  action  compatible  with 

relating   to   jirocedure,  apply  imme-  the  general  welfare,  7  Bom.  462,  per 

diately  to  all  steps  taken  after  they  West  J. 

have   come   into   force,  except  when  *  As  to  the  title  of  purchasers  at  an 

some  provision  is  made  to  the  con-  execution-sale,  see  16  Suth.  P.  C.  19, 

trary.     Every  one  seeking  the  aid  of  ao. 

a  Court  seeks  it  on  the  terms  from  '  This  definition  (which  in  Madras, 

time  to  time  imposed  by  the  legisla-  the  Central   Provinces,  and  Coorg  is 

ture.     He   has    not   the   privilege  of  repealed  and  re-enacted  by  Act  V  of 

making  any  application  in  any  way  i88a,  sec.  3)  includes  what  Englith 

and  at  any  time.    Other  interests  than  lawyers  call  »  pt-ojit   d  prendrt.  5 

his  are  at  stake ;  and  the  Courts  are  Cal.  945,  e.  g.  a  prescriptive  right  to 

not  to  exercise  their  coercive  power  take  fish  out  of  water  covering  an- 

at  his  request  over  another  j)er»on,  other's  land, 

except  under  such  regulations  as  shall  '  See  infra,  arts.  66,  67,68, 74. 75,80. 
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'promissory  note^  means  any  instrument  whereby  the 
maker  engag-es  absolutely  to  pay  a  specified  sum  of  money 
to  another  at  a  time  therein  limited,  or  on  demand,  or  at 
sight :  I 

'  trustee  ^ '  does  not  include  a  benamidar  ^,  a  mortgag-ee 
remaining  in  possession  after  the  mortgage  has  been  satisfied  ^. 
or  a  wrong-doer  in  possession  without  title  * :  | 

'  suit '  does  not  include  an  appeal  or  an  application  : 

*  registered '  means  duly  registered  in  British  India  under 
the  law  for  the  registration  of  documents  ^  in  force  at  the  time 
and  place  of  executing  the  document,  or  signing  the  decree  or 
order  referred  to  in  the  context : 

'foreign  country'  means  any  country  other  than  British 
India; 

and  nothing  shall  be  deemed  to  be  done  in  'good  faith' 
which  is  not  done  with  due  care  and  attention  ^. 


PAET    II. 

LIMITATION    OF   SUITS,    APPEALS    AND   APPLICATIONS. 

Dismissal  4,  Subject  to  the  provisions  contained  in  sections  5  to  25 
etc.  insti-  (inclusive) '',  every  suit  instituted,  appeal  presented,  and  appli- 
tuted  etc.  cation  ^  made,  after  the  period  of  limitation  prescribed  there- 
of limit-  for  by  the  second  schedule  hereto  annexed,  shall  be  dismissed", 
*'*°°"  although  limitation  has  not  been  set  up  as  a  defence  ^". 


*■  See  sec.  10  infra. 

*  2  Ben.  A.  C.  284. 

*  Ben.  F.  B.  901. 

*  See  cases  in  Darby  and  B.  183, 
184. 

*  See  the  Registration  Act,  infra. 

*  See  sees.  14  and  18.  The  clause 
is  taken  from  the  Penal  Code,  sec.  52, 
supra,  vol.  I.  p.  103. 

^  and  applicable  to  the  particular 
case,  I  All.  646.  The  bmden  of 
proving  the  circumstances  here  re- 
ferred to  is  on  the  plaintiff,  24  Suth. 
Civ.  E.  182. 

*  As  to  applications  for  leave  to 
appeal  to  Her  Majesty  in  Council, 
^ee  I  All.  644. 


9  10  Cal.  658 :  6  Mad.  326.  But 
see  6  Bom.  103,  107,  where  the  Court 
allowed  the  plaintiff  to  withdraw  his 
suit  in  order  to  proceed  in  a  foreign 
Court.  As  to  costs  see  6  Mad.  178, 
and  Boatwright  v.  Boatwriyht,  L.  K., 
i7Eq.  71. 

^^  The  effect  of  section  4  is  this : 
Whenever  a  case  is  properly  before  % 
Court,  whether  of  appeal  or  of  first 
instance,  the  Court  is  bound  to  take 
notice  of  the  question  of  limitation : 
but  in  order  to  enable  the  Appellate 
Court  to  do  that,  the  case  must  be, 
in  its  entirety,  before  it,  9  Cal.  637. 
In  India  limitation  need  not  be  set 
up  as  a  defence,  while  in  England  th  i 
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Explanation. — A  suit  is  instituted,  in  ordinary  cases,  when 
the  plaint  is  presented  to  the  proper  officer  ^ ;  in  the  case  of  a 
pauper,  when  his  application  for  leave  to  sue  as  a  pauper 
i.s  filed  ^ ;  and  in  the  case  of  a  claim  against  a  company  which 
is  being  wound  up  by  the  Court,  when  the  claimant  first 
sends  in  his  claim  to  the  official  liquidator. 

Illustrations. 

(a)  A  suit  is  instituted  after  the  prescribed  period  of  limita- 
tion. Limitation  is  not  set  up  as  a  defence  and  judgment  is  given 
for  the  plaintiff.  The  dependant  appeals.  The  appellate  Court 
must  dismiss  the  suit. 

(6)  An  appeal  presented  after  the  prescribed  period  is 
admitted  and  registered.  The  appeal  shall,  nevertheless,  be  dis- 
missed. 

5.  If  the  period  of   limitation  prescribed  ^  for  any  suit,  Where 
appeal  or  application  expires  on  a  day  when  the  Court  is  dogg^i 
closed*,  the  suit,  appeal  or  application  may  be  instituted,  when 
presented  or  made  on  the  day  that  the  Court  re-opens  ^  :  expires. 

Any  appeal  or  application  for  a  review  of  judgment  may  be  Delay  in 
admitted  °  after  the  period  of  limitation  prescribed  therefor  ^,  Presenting 

^  ^  '  appeals 

when  the  appellant  or  applicant  satisfies  the  Court  that  he  had  and  appli- 
sufficient  cause  ^  for  not  presenting  the  appeal  or  making  the  review.  ^ 
application  within  such  period  °. 

defendant  must  expressly  claim  the  open  for  the  presentation  of  pleadings 

operation  of  the  statute,  5  Cal.  899.  the  Court  is  not '  closed,'  though  the 

The  rule  of  limitation  is  confined  judicial  sittings  are  adjourned  for  vaca- 
te litigants,  and   is   inapplicable   to  tion,  5  Mad.  189,  Innes  J.  dissenting, 
acts,  such  as  amending  decrees,  which  '  6  Bom.  487  :   i  All.  363. 
the  Court  may,  or  has  to,  perform  suo  *  The  power    is   discretionary,    1 3 
»no/K,  8  All.  519,  533.  Cal.   266:   9   All.   11.     An  order  ex 

'  4  All.  37.  parte  admitting  an  appeal  after  time 

*  a  All.  341  (S.  C.  L.  R.,  6  I.  A.  may  be  set  aside  by  the  Court  which 
ia6),  reversing  i  All.  330,  and  also,  made  it,  9  Mad.  450:  5  Cal.  i. 
apparently,  4  Bom.  H.  C.  A.  C.  J.  39  The  High  Court  sitting  on  second 
and  3  Cal.  391,  392,  where  the  appeal  may  look  into  the  grounds 
High  Court  held  that  this  provision  which  a  Judge  has  given  for  atl- 
applied  only  where  the  application  is  mitting  an  appeal  after  the  pretforibed 
granted  and  the  suit  is  numbered  and  period,  8  Cal.  351. 

registered.  ^  by  the  second  schedule,  7  Cal. 

=•  i.  e.  by  this  Act,  or  by  any  special  654.     But  Me  the  oaaes  cited  in  note 

or  local  law,  5  Cal.  314  and  906:  7  3  supra. 

Cal.  690  (Rent  Act):   10  C.  L.  R.  •  11  Cal.  775:  15  Cal.  342:  9  All, 

.133  (Registration  Act,  sec.  77) :   10  344,  655. 

Mad.  3 10  (Forest  Act).  *  The  pendency  of  an  appeal  is  not 

*  If  the  offices  of  the  Court   are  suiticient   cause,    8    Bom.    360 ;   and 
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Special  and  6.  When^  by  any  special  or  local  law  now  or  hereaftet 
ofHnd^^^  in  force  in  British  India,  a  period  of  limitation  is  specially 
ation.          prescribed  for  any  suit,  appeal  or  application,  nothing  herein 

contained  shall  affect  or  alter  the  period  so  prescribed^. 

I 

Legal  dis-  7.  If  a  person  entitled  to  institute  a  suit  or  make  an  applii 
cation  be,  at  the  time  from  which  the  period  of  limitation  ie 
to  be  reckoned,  a  minor  ^,  or  insane,  or  an  idiot,  he  may 
institute  the  suit  or  make  the  application  within  the  same 
period,  after  the  disability  has  ceased,  as  would  otherwise  have 
been  allowed  from  the  time  prescribed  therefor  in  the  third 
column  of  the  second  schedule  hereto  annexed  ^. 
Double  and  When  he  is,  at  the  time  from  which  the  period  of  limitation 
disabilities  ^^  ^  ^^  reckoned,  affected  by  two  such  disabilities,  or  when, 
before  his  disability  has  ceased,  he  is  affected  by  another 
disability,  he  may  institute  the  suit  or  make  the  application 
within  the  same  period,  after  both  disabilities  have  ceased,  as 
would  otherwise  have  been  allowed  from  the  time  so  pre- 
scribed ■*. 

When  his  disability  continues  up  to  his  death,  his  legal 
representative  may  institute  the  suit  or  make  the  application 
within  the  same  period  after  the  death  ^  as  would  otherwise 
have  been  allowed  from  the  time  so  prescribed. 
Disability  When  such  representative  is  at  the  date  of  the  death 
senttttive.  affected  by  any  such  disability,  the  rules  contained  in  the 
first  two  paragraphs  of  this  section  shall  apply. 

Nothing  in  this  section  applies  to  suits  to  enforce  rights  of 
pre-emption^,  or  shall  be  deemed  to  extend,  for  more  than 

see  10  Cal.  446.     The  provision  does  ability  ceases,  9  Cal.  182.     See  L.  R.. 

not  apply  to  objections  under  sec.  561  3  I.  A.  25-26,  and  12  Bom.  18.    A 

of  the  Civil  Pr.  Code,  9  Cal.  632,  nor  suit  by  a  next  friend   on  behalf  of 

to  an  application  for  leave  to  appeal  a  minor  is  that  of  the  minor,  and 

as  a  pauper,  2  Mad.  230.  is    governed    by   the  limitation-law 

*  That   the   general   provisions   of  applicable  to  the  minor,  7  Cal.  I37' 

this  Act  are  applicable  to  cases  pro-  *  As  to  the  corresponding  English 

vided  for  by  special  laws,  see  8  Bom.  law,  see  Sorrows  v.  Ellison,  L.  R.. 

531,  following  5  Cal.  314:  8  Cal.  910,  6  Ex.  128. 

and  10  Cal.   265.     See  also  9  Mad.  '  The  death,  not  the  date  of  takii^ 

118.  out    administration,    which,    in    tl» 

^  4  Cal.  523  :  8  Cal.  517.  case  of  the  greater  part  of  the  popu 

^  He  has  his  option  either  to  sue  lation  of  India,  is  not  necessary.      , 

or   apply  through   his    guardian    or  «  See  i  All.  207. 
committee,   or   to   wait   till   his  dis- 
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three  years  from  the  cessation  of  the  disability  or  the  death  of 
the  person  affected  thereby,  the  period  within  which  any  suit 
must  be  instituted  or  application  madeV 

IllvMrations. 

(a)  The  right  to  sue  fur  the  hire  of  a  boat  accrues  to  A  during 
his  minority.  He  attains  majority  four  years  after  such  acci-uer. 
He  may  institute  his  suit  at  any  time  within  three  years  from  the 
date  of  his  attaining  majority. 

(6)  A,  to  whom  a  right  to  sue  for  a  legacy  has  accrued  during 
his  minority,  attains  majority  eleven  years  after  such  acciuer.  A 
has,  under  the  ordinary  law,  only  one  year  remaining  within  which 
to  sue.  But  under  this  section  an  extension  of  two  years  will  b« 
allowed  him,  making  in  all  a  period  of  three  years  from  the  date 
of  his  attaining  majority,  within  which  he  may  bring  his  suit. 

(c)  A  right  to  sue  accrues  to  Z  during  his  minority.  After 
the  accruer,  but  while  Z  is  still  a  minor,  he  becomes  insane. 
Time  runs  against  Z  from  the  date  when  his  insanity  and  minority 
cease. 

{d)  A  right  to  sue  accrues  to  X  during  his  minority.  X  dies 
before  attaining  majority  and  is  succeeded  by  Y,  his  minor  son 
Time  runs  against  Y  from  the  date  of  his  attaining  majority. 

(e)  A  right  to  sue  for  an  hereditary  office  accrues  to  A,  who 
at  the  time  is  insane.  Six  years  after  the  accruer  A  recovers 
his  reason.  A  has  six  years,  under  the  ordinary  law,  from  the  date 
when  his  insanity  ceased  within  which  to  institute  a  suit.  No 
extension  of  time  will  be  given  him  under  this  section. 

(f)  A  right  to  sue  as  landlord  to  recover  possession  from  a 
tenant  accrues  to  A,  who  is  an  idiot.  A  dies  thicc  years  after 
the  acciuer,  his  idiocy  continuing  up  to  the  date  of  his  death. 
A'h  representative  in  interest  has,  under  the  ordinaiy  law,  nine 
years  irom  the  date  of  A'b  death  within  which  to  bring  a  suit. 
This  section  does  not  extend  that  time,  except  where  the  repre- 
sentative is  himself  under  disability  when  the  representation 
devolves  upon  him. 

8.  When  one  of  several  joint  creditors   or  claimants   is  Disability 
under  any  such  disability,  and  when  a  discharge  can  be  given  °r^"^{.""'* 
without  the  concurrence  of  such  person,  time  will  run  against 
them  all  '^ :  but  where  no  such  discharge  can  be  given,  time 
will  not  run  as  against  any  of  them  until  one  of  them  becomes 

'  That  the  exemptions  conferred  by  *  Thi«  applies  to  a  oaae  where  • 
this  section  arc  j)erHonal,  and  do  not  loan  waa  made  by  the  manager  of  a 
attach  to  the  property  or  title  of  joint  HlndA  family  of  which  one  mem- 
minors,  lunatics  or  idiots,  see  9  Cal.  bor  was  a  minor  but  others  were  com- 
663.  following  15  Ben.  357.  See  also  petent  to  give  a  ditohaige,  4  AU.  51a. 
9  All.  41 !,  following  t  Cal.  3a6. 

3  Q   2 
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capable  of  giving  such  discharge  without  the  concurrence  of 
the  others  ^ 

IllvMrations. 

(a)  A  incurs  a  debt  to  a  firm  of  which  B,  C  and  D  are  part-, 
ners.  B  is  insane  and  C  is  a  minor.  D  can  give  a  discharge  of  the 
debt  without  the  concurrence  of  B  and  C.  Time  runs  against  B, 
C  and  D. 

{b)  A  incurs  a  debt  to  a  firm  of  which  E,  F  and  G  are  partners. 
E  and  F  are  insane,  and  (r  is  a  minor.  Time  will  not  run  against 
any  of  them  until  either  E  or  F  becomes  sane,  or  G  attains 
majority.  • 

C(Hitinuou8      9.  When  once  time   has    begun   to   run,   no   subsequent 

^°»  °^  disability  2  or  inability  »  to  sue  stops  it : 

Provided  that  where  lettei*s  of  administration  to  the  estate 
of  a  creditor  have  been  granted  to  his  debtor,  the  running  of 
the  time  prescribed  for  a  suit  to  recover  the  debt  shall  be 
suspended  while  the  administration  continues  *. 


Suits 
against 
express 
trustees 
and  their 
representa- 
tives. 


10.  Notwithstanding  anything  hereinbefore  contained,  no 
suit  ^  against  a  person  in  whom  property  has  become  vested  in 
trust  for  any  specific  purpose^,  or  against  his  leg^l  repre- 
sentatives or  assigns  (not  being  assigns  for  valuable  con- 
sideration), for  the  purpose  of  following  in  his  or  their  hands 
such  property  "^^  shall  be  barred  by  any  length  of  time  *.  | 


*  See  10  Bom.  241. 

"  2  Mad.  H.  C.  340 :  3  Ben.  Appx.  80. 

*  i.e.  personal  disability  or  inability 
on  the  part  of  the  plaintiff,  8  Bom. 

569.  570- 

*  See  Binm  v.  Nichols,  L.  R.,  a 
Eq.  256 :  Seagram  v.  Knight,  L.  R., 
2  Ch.'App.  628. 

'  by  a  beneficiary,  4Cal.  455.  See 
Judicature  Act,  1873,  sec.  25,  cl.  (2). 

*  i.  e.  purpose  specified  by  the 
creator  of  the  trust,  4  Cal.  470,  per 
Mark  by  J.,  as  where  a  testator 
bequeathed  property  upon  trust  to 
pay  a  particular  debt,  7  Cal.  772. 
The  phrase  corresponds  nearly  with 
the  '  express  trust '  of  36  &  37  Vic.  c. 
66,  sec.  25.  It  contemplates  trusts 
like  those  mentioned  in  arts.  133,  134, 
namely,  such  as  attach  to  property 
conveyed,  or  bequeathed  in  trust,  de- 
posited, pawned  or  mortgaged,  4  Cal. 


919,  per  White  J.  But  it  does  not  ap- 
ply to  a  constructive  trust,  4  Cal.  455, 
nor  to  a  resulting  trust,  4  Mad.  404, 
nor  to  a  case  where  a  testator  charges 
debts  generally  upon  the  whole  or  part 
of  his  estate,  7  Cal.  772,  nor  to  a  case 
where  the  Government  had  obtained 
possession  of  a  zamlnd^  by  way  of 
forfeiture,  8  Mad.  525,  S.  C.  L.  R.,  12 
I.  A.  120:  6  Mad.  402  :  4  All.  187, 
nor,  of  course,  to  a  case  where  there 
is  no  trust-property.  Ex,  p.  Smith, 
14  Q.  B.  D.  394. 

'  i.  e.  for  the  purpose  of  recovering 
the  property  for  the  trusts  in  ques- 
tion, L.  R.,  10  Ind.  App.  96  :  S.  C.  6 
All.  I  :  8  Bom.  469.  The  words  '  such 
property'  would  probably  be  held 
to  include  property  into  which  the 
property  originally  entrusted  has  been 
converted,  also  the  produce  thereof. 

*  The   meaning   of    section    10  is 
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11.  Suits  instituted  in  British  India  on  contracts  entered  S""**  °° 
into  in  a  foreign  country  are  subject  to  the  rules  prescribed  by  cont^ts. 
this  Act  *. 

No  foreign  rule  of  limitation  shall  be  a  defence  to  a  suit  Foreign 
instituted   in   British   India    on   a   contract  entered   into  in  i^^. 
a  foreign  country,  unless  the  rule  has  extinguished  the  con- 
tract ^,  and  the  parties  were  domiciled  in  such  country  during 
the  period  prescribed  by  such  rule. 


PART    III. 


COMPUTATION    OF   PERIOD   OF    LIMITATION. 

12.  In  computing  the  period  of  limitation  prescribed  for 
any  suit,  appeal  or  application,  the  day  from  which  such 
period  is  to  be  reckoned  shall  be  excluded  ^. 

In  computing  the  period  of  limitation  prescribed  for  an 
appeal,  an  application  for  leave  to  appeal  as  a  pauper,  and  an 
application  for  a  review  of  judgment,  the  day  on  which  the 
judgment  complained  of  was  pronounced,  and  the  time  re- 


Exclusion 
of  day  on 
which  right 
to  Bue 
accrues. 
Exclusion 
in  case  of 
appeals  and 
certain  ap- 
plications. 


this  :  '  Where  a  trust  has  been  created 
expressly  for  some  specific  purpose 
or  object,  and  property  has  become 
vested  in  a  trustee  upon  such  trust 
(either  from  such  person  having 
been  originally  named  as  trustee,  or 
having  become  so  subsequently  by 
operation  of  law),  the  person  or  per- 
sons who  for  the  time  being  may  be 
beneficially  interested  in  that  trust 
may  bring  a  suit  against  such  trustee 
to  enforce  that  truttt  at  any  distance 
of  time  without  being  barred  by  the 
law  of  limitation.'  4  Cal.  455,  per 
Garth  C.J.,  and  see  ibid.  933. 

This  section  applies  to  a  suit 
against  trustees  for  the  purpose  of 
charging  certain  property  with  the 
trusts  declared  by  the  author  of  the 
trust  in  respect  of  that  i)roperty  and 
for  an  account,  8  Cal.  766. 

But  it  does  not  apply  to  a  claim 
to  vindicate  a  trustee's  personal  right 
to  the  possession  of  immoveable  pro- 
perty Against  another  person  claiming 
that  right  in  the  same  character  (7 


Mad.  417,  following  L.  R.,  10  I.  A. 
90) :  nor  to  a  suit  against  a  trustee, 
not  to  recover  trust-property  in  specie, 
but  only  for  an  account,  5  Cal.  910 
(see  however  8  Cal.  766,  cited  supra): 
nor,  apparently,  to  cases  where  the 
trustee  actually  disavows  his  trust  and 
sets  up  an  adverse  title,  3  Ben.  A.  C. 
409:  Story,  Eq.  sec.  1530.  And  in 
4  Cal.  469  Markby  J.  thought  that 
sec.  10  did  not  apply  to  mere  fidu- 
ciaries such  as  agents,  factors,  mana- 
gers, Hindd  executors. 

•  5  Moo,  I.  A.  334 :  Don  v.  Lipp- 
man,  5  CI.  &  Fin.  i :  Lopet  v.  Buralem, 
4  Moo.  P.  C.  300. 

"  This  should  be  '  extinguished  the 
right  resulting  from  the  contract.* 
The  exception  waa  tuggeited  by  Story, 
Conjlict  of  Latet,  sec.  583. 

»  a  Cal.  336 :  6  Cal.  335  :  a  Bom. 
673:  6  Bom.  H.  C.  A.  C.  J.  51. 
The  expressions  '  year '  and  '  month ' 
in  schedule  II  mean  year  and  month 
reckoned  according  to  the  Gregorian 
calendar.  Act  I  of  1 868. 
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Defend- 
ant's ab- 
sence from 
British 
India. 

Time  of 
proceeding 
bond  fide 
in  Court 
without 
jurisdic- 
tion. 


quisite  for  obtaining  a  copy  of  tlie  decree,  sentence  or  ordei 
appealed  against  or  sought  to  be  reviewed,  sball  be  excluded  * 

Where  a  decree  is  appealed  against^  or  sought  to  be 
reviewed,  the  time  requisite  for  obtaining  a  copy  of  the 
judgment  on  which  it  is  founded  shall  also  be  excluded. 

In  computing  the  period  of  limitation  prescribed  for  an 
application  to  set  aside  an  award,  the  time  requisite  for 
obtaining  a  copy  of  the  award  shall  be  excluded.  j 

13.  In  computing  the  period  of  limitation  prescribed  for 
any  suit  ^,  the  time  during  which  the  defendant  has  been 
absent  from  British  India  shall  be  excluded  *. 

14.  In  computing  the  period  of  limitation  prescribed  ^  for 
any  suit,  the  time  during  which  the  plaintiff^  has  been 
prosecuting'^  with  due  diligence^  another  civil  pi'oceeding ^, 
whether  in  a  Court  of  first  instance  or  in  a  Court  of  appeaP", 


^  The  time  during  which  an  appli- 
cation for  a  review  is  pending  should 
not  be  allowed  as  a  matter  of  right. 
But  where  a  person  has  with  what  is, 
tinder  the  circumstances,  reasonable 
diligence  applied  for  a  review,  and 
the  application  has  been  entertained, 
and  there  was  reasonable  prospect 
that  he  would  obtain  all  by  the 
application  that  he  could  obtain  by 
the  appeal,  the  Court  would  be  justi- 
fied in  accepting  the  explanation  as 
'  sufficient  cause '  (sec.  5)  for  not  pre- 
senting the  appeal,  7  Mad.  584. 

^  I  All.  646,  649. 

'  This  section  does  not  include 
applications,  3  All.  185. 

*  This  section  is  in  no.  way  affected 
or  qualified  by  sec.  9.  Its  intention 
is  to  save  creditors,  subsequently 
suing  their  debtors,  the  period  during 
which  such  debtors  have  been  absent 
from  British  India,  8  Bom.  569, 
following  4  All.  530  and  dissenting 
from  6  Bom.  103.  In  10  Cal.  440 
Tottenham  J.  is  said  to  have  held  that 
see.  1 3  did  not  apply  to  a  case  where, 
to  the  plaintiff's  knowledge,  the  absent 
defendant  is  represented  in  British 
India  by  a  duly  authorised  agent, 
sed  qn.     As  to  what  is  a  return  to 


British  India,  see  Gregory  v.  Hur- 
rill,  5  B.  &  C.  341.  It  is  not  necessary 
that  the  plaintiff  should  be  aware  of 
the  defendant's  return,  2  N.  W.  P. 

173- 

The  section  does  not,  as  it  ought, 
provide  for  the  case  of  several  de- 
fendants, one  of  whom  only  has  been 
absent  from  British  India,  see  3  Cal. 
360. 

'  by  this  or  any  other  Act,  10  Cal. 
267. 

®  or  the  person  through  whom  he 
claims;  and  see  i  Suth.  Civ.  R.  310, 
where  held  that  a  plaintiff  was  en- 
titled to  exclude  from  the  period  of 
limitation  the  time  during  which  he 
as  defendant  in  a  former  suit  was 
urging  the  same  claim. 

^  Does  this  include  pleading  %  set- 
off, or  resisting  an  appeal  which  has 
been  disallowed  or  rejected  for  want 
of  jurisdiction  or  some  similar  defect  ? 

*  3  Bom.  184  and  223. 

^  i.  e.  apparently,  in  a  Court  having 
jurisdiction  in  British  India,  not  in  a 
foreign  court,  2  Mad.  407.  A  con- 
ciliator is  not  a  Court,  6  Bom.  31  i 
but  see  8  Bom.  411. 

'*  24  Suth.  Civ.  E.  407,  note. 
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against  the  defendant  ^,  shall  be  excluded,  where  the  pro- 
ceeding is  founded  upon  the  same  cause  of  action^,  and  is 
prosecuted  in  good  faith  in  a  Court  which,  from  defect  of 
jurisdiction^,  or  other  cause  of  a  like  nature*,  is  unable  to 
entertain  it. 

In  computing  the  period  of  limitation  prescribed  for  a  suit.  Like  ex- 
proceedings  in  which  have  been  stayed  by  order  under  the  ^j^'q"  '" 
Code  of  Civil  Procedure,  section  20,  the  interval  between  the  orderunder 
institution  of  the  suit  and  the  date  of  so  staying  proceedings,  Code  s. 
and  the  time  requisite  for  going  from  the  Court  in  which  *°- 
proceedings  are  stayed  to  the  Court  in  which  the  suit  is  re- 
instituted,  shall  be  excluded. 

In  computing  the  period  of  limitation  prescribed  for  any  Like  exclu- 
application,  the  time  during  which  the  applicant  has  been  "f^^^^jx^ 
making  another  application   for  the   same   relief    shall    be  tion. 
excluded,  where  the  last-mentioned  application   is  made  in 
good  faith  to  a  Court  which  from  defect  of  jurisdiction,  or 
other  cause  of  a  like  nature,  is  unable  to  grant  it  *. 

Explanation  I. — In  excluding  the  time  during  which  a 
former  suit  or  application  was  pending  or  being  made,  the 
day  on  which  that  suit  or  application  was  instituted  or  made, 
and  the  day  on  which  the  proceedings  therein  ended,  shall 
both  be  coimted. 

Explanation  II. — A  plaintiff  resisting  an  appeal  presented 
on  the  ground  of  want  of  jurisdiction  shall  be  deemed  to  be 
prosecuting  a  suit  within  the  meaning  of  this  section. 

15.  In  computing  the  period  of  limitation  prescribed  for  Time 
any  suit,  the  institution  of  which  has  been  stayed  by  in-  wUidf  in- 
junction   or    order,    the    time    of    the    continuance    of    the  »t'*^ut>on 

...  ,  i-i.  ■!  of  «uit  IS 

injunction   or  order,    the  day   on   which   it   was   issued   or  luyetl  by 

injunction. 

'  or  tlio  person  through  whom  he  der  of  parties,  a  All.  62  j  :  loCal,  88; 

derives  liability  to  be  sued;  and  see  over-valuation   of   suit,   7    Cat.    284. 

I  Suth.  Civ.  K.  310.  But  nut  limitation,  11  C'al.  364  ;  nor 

'  3  Ik)m.  333.  abience    of  »  r«gt«terod  o«rtitioate, 

'  3  Mad.  H.  C.  366:  7  Mad.  H.  C.  10  Bom.  604  ;   nor  omitting  to  t{ive 

343  :  3  Cal.  791  and  817:  8  All.  478:  boundaries,  6  Suth.  Civ.  K.  184  ;  nor 

8I3om.  U.C.  338.  bringing  the  previous  suit    in    the 

*  e.  g.  brini^ng  a  suit  against  one  name  of  a  wrong  person,  7  Cal.  384, 

who  had  died  before  the  plaint  was  367. 

filed,  13  Suth.  Civ.  R.  45;  misjoiu-  '  34  Suth.  Civ.  R.  303. 
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Time 
during 
which 
judgment- 
debtor  is 
attempting 
to  set  aside 
execution- 
sale. 

Effect  of 
death 
before 
right  to 
sue  accrues. 


made,   and   the   day  on  which  it  was  withdrawn,   shall  b( 
excluded  ^. 

16.  In  computing'  the  period  of  limitation  prescribed  for  a 
suit  for  possession  by  a  purchaser  at  a  sale  in  execution  of  a 
decree,  the  time  during  which  the  judgment-debtor  has! 
been  prosecuting  a  proceeding  to  set  aside  the  sale  shall  bd 
excluded  ^.  I 


Effect  of 
fiaud. 


17.  When  a  person  who  would,  if  he  were  hving,  have  a 
right  to  institute  a  suit  or  make  an  application,  dies  before  the 
right  accrues,  the  period  of  limitation  shall  be  computed  from 
the  time  when  there  is  a  legal  representative  ^  of  the  deceased 
capable  of  instituting  or  making  such  suit  or  application. 

When  a  person  against  whom,  if  he  were  living,  a  right  to 
institute  a  suit  or  make  an  application  would  have  accrued 
dies  before  the  right  accrues,  the  period  of  limitation  shall  be 
computed  from  the  time  when  there  is  a  legal  representative ' 
of  the  deceased  against  whom  the  plaintiff  may  institute 
or  make  such  suit  or  application  *. 

Nothing  in  the  former  part  of  this  section  applies  to  suits' 
to  enforce  rights  of  pre-emption  or  to  suits  for  the  possession 
of  immoveable  property  or  of  an  hereditary  office. 

18.  When  any  person  having  a  right  to  institute  a  suit  or 
make  an  application  has,  by  means  of  fraud  °,  been  kept  "^  from 


'  3  Bom.  182  :  8  Mad.  229,  234. 
This  section  relates  only  to  injunc- 
tions and  orders  stajring  the  institu- 
tion of  suits,  and  '  suit '  does  not 
include  an  '  application '  (sec.  3). 
Therefore,  where  an  injunction  ob- 
tained against  the  execution  of  a 
decree  has  been  discharged,  the  time 
during  which  it  was  in  force  cannot 
be  deducted  under  this  section  in 
computing  the  period  within  which 
execution  may  be  applied  for,  5  Bom. 
30.    But  see  infra,  sched.  II.  art.  178. 

*  2  Suth.  Misc.  9,  Other  exclu- 
sions are  the  Sind  Encumbered 
Estates  Act,  XX  of  18S1,  sec.  19,  and 
the  Broach  and  Kaira  Encumbered 
Estates  Act,  XXI  of  i88i,  sec.  19. 


'  See  Acts  XXI  of  1870,  V  of  1881, 
sec.  82,  and  4  Cal.  342. 

*  7  Cal.  627,  632. 

*  See  the  Contract  Act,  see.  17 :  21 
Suth.  Civ.  R.  245,  col.  I  :  2  Cal.  8, 
note :  3  Mad.  384,  399 ;  and  Dean  v. 
Thwaite,  21  Beav.  621.  As  to  fraud 
by  a  third  person,  see  2  Cal.  i  and 
I  Ben.  A.  C.  76. 

^  This  implies  that  the  fraud  mast  . 
be  active,  as  in  the  English  case  of  I 
Vane  v.  Vane,  L.  R.,  8  Ch.  App.  383,  j 
where  the  plaintiff  (really  the  eldest 
legitimate  son  of  his  parents),  was  de- 
signedly  brought   up   in    the    belief 
that  he  was  only  the  second  legiti- 
mate son. 
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the  knowledge  of  such  right  or  of  the  title  on  which  it  is 
founded, 

or  where  any  document  necessary^  to  establish  such  right 
has  been  fraudulently  concealed  from  him, 

the  time  limited  for  instituting  a  suit  or  making  an  appli- 
cation 

(a)  against  the  person  guilty  of  the  fraud  or  accessory 
thereto,  or, 

(b)  against  any  person  claiming  thi'ough  him  otherwise 
than  in  good  faith  and  for  a  valuable  consideration  ^, 

shall  be  computed  from  the  time  when  the  fraud  first 
became  known  to  the  person  injuriously  affected  thereby,  or, 
in  the  case  of  the  concealed  document,  when  he  first  had  the 
means  of  producing  it  or  compelling  its  production  ^. 


19.  If,  before  the  expiration  of  the  period  prescribed  *  for  a  Effect  of 
suit  or  application  in  respect  of  any  property  or  right  ^,  an  1^^*^^ 
acknowledgment "  of  liability  in  respect  of  such  property  or  in  writing, 
right '^  has  been   made   in   writing*  signed**   by  the   party 


*  such  as  a  will  or  codicil,  not 
one  only  useful  in  evidence,  7  Mad. 
H.  C.  32. 

'  See  5  Mad.  H.  C.  390 :  i  Bom. 
269. 

*  14  Cal.  679. 

*  by  any  rule  of  limitation  for  the 
time  being  in  force.  But  see  5  Bom. 
688,  a  decision  on  Act  IX  of  187 1. 

'  This  includes  an  application  for 
the  execution  of  a  decree,  8  Cal. 
716:  9Cal.  730:  3AII.  247:  5  All.  205; 
and  an  application  for  the  postpone- 
ment of  an  execution-sale,  10  Bom. 
108,  III.  But  see  5  Mad.  171, 
where  the  Madras  High  Court  (dis- 
senting from  the  High  Court  at  Alla- 
habad, 3  All.  247)  held  that  this 
section  does  not  apply  to  applications 
in  execution  of  decrees,  and  that  the 
applications  intended  are  proceedings 
where  relief  in  respect  of  some  pro- 
perty or  right  is  sought  otherwise  than 
by  regular  suit,  e.  g.  under  the  Acts 
regulating  the  rights  of  landlord  and 
tenant  in  Bengal. 

*  a  Bom.  H.  C.  330:  5  (  al.  215: 


8  Cal.  716.  There  cannot  be  an  ac- 
knowledgment without  knowledge 
that  the  party  is  admitting  something, 
8  Bom.  103. 

^  The  acknowledgment  of  liability 
must  be  precisely  in  respect  of  the 
right  claimed,  6  Mad.  182.  As  to 
acceptance  of  a  sale-certificate  granted 
to  the  purchaser  of  mortgagee's  in- 
terest, see  ibid.  325  :  as  to  letter  by 
drawer  to  drawee  of  dishonoured 
hundf,  requesting  him  to  pay  the 
amount,  7  Mad.  392. 

•  2  Mad.  H.C.  307:  5  ibid.  90:  6 ibid. 
267  :  7  Bom.  A.  C.  125  :  6  Ben.  299. 

*  either  at  the  beginning  or  end, 
or  in  the  body  of  the  instrument. 
It  is  not  the  practice  of  Hindfi 
linkers  to  sign  their  letters  at  the 
foot.  Their  letters  are  ordinarily 
headed  with  an  intimation  of  the 
addressee  and  sender,  i  All.  685. 
Where  the  whole  of  a  khdta  (or 
account  stated)  is  written  by  the 
debtor  himself,  his  name  occurring  at 
the  top  of  the  entry,  the  kkiUa  it 
sufficiently  signed,  5  Ik>m.  89. 
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against  whom  such  property  or  right  is  claimed,  or  by  son  9 
person  through  whom  he  derives  title  or  liability,  a  new 
period  ^  of  limitation,  according  to  the  nature  of  the  original 
liability,  shall  be  computed  from  the  time  when  the  ac- 
knowledgment was  so  signed. 

When  the  writing  containing  the  acknowledgment  is  un- 
dated, oral  evidence  may  be  given  of  the  time  when  it  was 
signed;  but  oral  evidence  of  its  contents  shall  not  be  re- 
ceived ^. 

Explanation  I. — For  the  purposes  of  this  section  an  ac- 
knowledgment may  be  sufficient,  though  it  omits  to  specify  the 
exact  nature  of  the  property  or  right,  or  avers  that  the  time 
for  payment,  delivery,  performance  or  enjoyment  has  not  yet- 
come,  or  is  accompanied  by  a  refusal  to  pay,  deliver,  perform 
or  permit  to  enjoy,  or  is  coupled  with  a  claim  to  a  set-off,  or 
is  addressed  to  a  person  other  than  the  person  entitled  to  the 
property  or  right  ^. 

Explanation  II. — In  this  section  '  signed '  means  signed  either 

personally  or  by  an  agent  duly  authorized  in  this  behalf  *. 

Effect  of         20.  When   interest  on   a  debt   or  legacy   is,  before  the 

PY™®x*  ^^  expiration  of  the  prescribed  period  ^,  paid  ®  as  such ''  by  the 

such.  person  liable  to  pay  the  debt  or  legacy,  or  by  his  agent  duly 

authorized  in  this  behalf, 
Part-pay-        or  when  part  of  the  principal  of  a  debt^  is,  before  the 
™^"**°ll     expiration  of  the  prescribed  period,  paid  ^  by  the  debtor  or  by 
his  agent  duly  authorized  in  this  behalf, 

^  II  Bom.  382, following 6  Cal.  340.  The    manager    of    a    Hindu    family 

'  This  does  not  exclude  oral  evi-  has  the  same  authority  to  acknow- 

dence  of  the  contents  of  an  acknow-  ledge,    as    he    has  to    create,   debts 

ledgment  which  has  been  destroyed  on  behalf  of  the  family;  but  he  has  no 

or  lost,  12  Cal.  267  :  13  Cal.  292.  power  to  revive  a  time-barred  claim 

'  reversing  the  decision  in  2  Hyde,  unless  he  is  expressly  authorized  to 

14.     Acknowledgment  by  a  principal  do  so,  5  Mad.  169:  14  Ben.  21,  49; 

as  surety  only  has  been  held  suffi-  see,  however,  i  Mad.  385,  386. 

cient,  10  All.  93.    When  the  acknow-  ®  of  limitation,  not  the  period  pre- 

ledgment  is  of  a  debt  exceeding  rs.  20  scribed  for  the  payment  of  the  debt, 

it  cannot  be  given  in  evidence  unless  6  Cal.  815. 

it  is  stamped.  ®  See  the  Contract  Act,  sec.  50. 

*  7  Bom.  515,  where  a  balance  of  ^3  Bom.  198. 
account   was  written   by  A   at   the  *  A  sum  realized  by  an  execution- 
request  of  an  illiterate  debtor  B,  in  sale  cannot  be  considered  part  payr 
B^s  name  and  signed  by  A  in  his  own  ment   within    the    meaning   of   thi(i 
name,  and  this  was  held  suiBcient.  clause,  6  Bora.  626. 


PART  III.      COMPUTATION   OF   PERIOD.  97 1 

a  new  period  of  limitation,  according  to  the  nature  of  the 
original  liability,  shall  be  computed  from  the  time  when  the 
payment  ^  was  made  ; 

Provided  that,  in  the  case  of  part-payment  of  the  principal 
of  a  debt,  the  fact  of  the  payment '^  appears  in  the  hand- 
writing" of  the  person  making  the  same*. 

Where  mortgaged  land  is  in  the  possession  of  the  mort-  Receipt  of 
gagee,  the  receipt  of  the  produce  of  such  land  shall  be  niwrwaced 
deemed  to  be  a  payment  for  the  purpose  of  this  section  *.  ^"d 

21.  Nothing  in  sections  1 9  and  20  renders  one  of  several  One 

joint  contractors,  partners,  executors  or  mortgagees  chargeable  tractor 

by  reason  only "  of  a  written  acknowledgment  signed,  or  of  a  «*«•  ^^^  . 

payment  made  by,  or  by  the  agent  of,  any  other  or  others  of  w  reason 

them.  i'*'^°"r 

ledgment 

22.  When,  after  the  institution  of  a  suit,  a  new  plaintifE  J^^. 
or  defendant  is  substituted  or  added,  the  suit  shall,  as  regards  tuting  or 
him,  be  deemed  to  have  been  instituted  when  he  was  so  made  ^ew  pUin- 
a  party '' :  tiff  or 

Provided  that,  when  a  plaintifE  dies,  and  the  suit  is  con-  p^  . 
tinned  by  his  legal  representative,  it  shall,  as  regards  him,  be  where 
deemed  to  have  been  instituted  when  it  was  instituted  by  the  p[ain°itf 
deceased  plaintifP :  dice, 

*  See  the  Contract  Act,  sec.  50.  day  (gee.  la)  applies  to  OANB  nnder 
'  The   appropriation   of   the   pay-      sees.  19  and  30. 

ment  need  not  appear,  6  Mad.  a8i.  *  When  a   partner   »\ga»  the  ao- 

As  to  this  see  the  Contract  Act,  •eos.  knowledginent  it  must  be  shown  that 

59-61.  he  had  authority,  express  or  implied, 

'  Signature    by   mark    is  enough,  to  do  so.     In  a  going  mercantile  oon- 

7  Mad.  55,  76.    tied  quaere.     The  en-  cem  such  agency  is  to  be  presumed  as 

dorsement  by  the  debtor  of  a  che<{ue  an  ordinary  rule,  10  B<nn.  358. 

io  the  creditor  is  not  sufficient  evi-  ^  6  Cal.  833-4  •    7  ^'^^    '^7-     ^* 

dence  of  part-payment,  9  Mad.  371.  to    the    effect     of    this    section     in 

*  III  this  section  'debt'  means  a  case  of  joint  contraotees,  see  6  Cal. 
liability  to  pay  money  for  which  a  834  (dissenting  from  3  Cal.  36) :  7 
suit  could  be  brought,  and  not  one  Bom.  319.  There  is  no  anftlogou* 
for  which  a  judgment  has  been  ob-  provision  with  respect  to  appeals, 
tained,  2  Cal.  468.  Contra  5  All.  and  therefore  the  Coort  may  in  its 
aoi.  discretion  allow  a  party  to  be  added 

'  But  the  receipt  of  the  produce  of  to  the  record  after  the  period  pr*> 

land  held  under  a  mortgage-deed  re-  scribed  for  the  aduiiMion  of  an  appeal 

quired  to  bo,  but  not,  registered,  is  baa  elapsed,  3  All.  109,  and  see  ibid, 

not  such  a  payment,  7  Mad.  539.  4K7. 

Tho  rulu  HH  to  excluding  the  firat 
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Proviso 

where 

original 

defendant 

dies. 


Continuing 
breaches 
and 
wrongs. 


Suit  for 
compensa- 
tion for  act 
not  action- 
able with- 
out special 
damage. 


Computa- 
tion of 
time  men- 
tioned in 
instru- 
ments. 


Provided  also,  that,  when  a  defendant  dies,  and  the  suit 
continued  against  his  legal  representative,  it  shall,  as  regai  h 
him,  be  deemed  to  have  been  instituted  when  it  was  instituted 
against  the  deceased  defendant  ^. 

23.  In  the  case  of  a  continuing  breach  of  contract  ^  and 
the  case  of  a  continuing  wrong  independent  of  contract 
a  fresh  period  of  limitation  begins  to  run  at  every  moment 
the  time  during  which  the  breach  or  the  wrong,  as  the  cs^ 
may  be,  continues  *. 

24.  In  the  case  of  a  suit  for  compensation  for  an  alt 
which  does  not  give  rise  to  a  cause  of  action  unless  some 
specific  injury  actually  results  therefrom,  the  period  of  limi- 
tation shall  be  computed  from  the  time  when  the  injury 
results. 

IllvMrations. 

(o)  A  o^ms  the  surface  of  a  field.  B  owns  the  subsoil.  -B 
digs  coal  thereout  without  causing  any  immediate  apparent  injmy 
to  the  surface,  but  at  last  the  surface  subsides.  The  period  of 
limitation  in  the  case  of  a  suit  by  A  against  S  runs  from  the  time 
of  the  subsidence  '. 

(6)  A  speaks  and  publishes  of  B  slanderous  words  not  actioE- 
able  in  themselves  without  special  damage  caused  thereby.  C  in 
consequence  refuses  to  employ  B  as  his  clerk.  The  period  of 
limitation  in  the  case  of  a  suit  by  B  against  A  for  compensation 
for  the  slander  does  not  commence  till  the  refusal  ®. 

25.  AH  instruments  shall,  for  the  purposes  of  this  Act, 
be  deemed  to  be  made  with  reference  to  the  Gregoriaii 
calendar ''. 


'  This  section  does  not  apply  to  a 
case  in  which  the  pM^on  to  whom  a 
right  of  suit  is  assigned  after  the 
institution  of  the  suit  obtains  leave 
to  carry  on  the  suit,  5  Cal.  720. 
Nor  does  it  apply  to  appeals,  2  All. 
107. 

*  4  All.  493:  10  All.  85.  As  to 
the  vendor's  covenant  for  quiet  enjoy- 
ment, see  2  Bom.  293  :  as  to  a  cove- 
"nant  by  a  purchaser  to  pay  certain  fees 
annually  to  the  vendor,  4  All.  493. 

'  6  Bom.  20  (obstruction  to  drain, 
L.  R.,  7  I.  A.  248) :  S.  C.  6  Cal.  394 
(  obstruction  to  flow  of  water). 


*  This  section  must  be  read  in 
connexion  with  articles  37,  38  an<l 
39  of  the  second  schedule. 

*  Backhouse  v.  Bonomi,  9  H.  L.  C 
503,  and  see  11  App.  Ca.  127. 

*  BuUen  &  Leake,  3rd  ed.  749 :  see 
3  Mad.  H.  C.  407. 

^  This  means  that  the  parties  i- 
every  instrument  shall  be  deemed  fc 
have  used  the  terms  '  year '  antl 
'  month '  in  the  sense  which  thej 
bear  in  the  Gregorian  calendar,  >; 
Bom.  103.  See  4  Cal.  497,  on  Bei 
Act  VIII  of  1869. 
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Illustrations. 

(a)  A  Hindu  makes  a  promissory  note  bearing  a  Native  date 
only,  and  payable  four  months  after  date.  The  period  of  limitation 
applicable  to  a  suit  on  the  note  runs  from  tlie  expiry  of  four 
months  after  date  computed  according  to  the  Gregorian  calendar  \ 

(6)  A  Hindu  makes  a  bond,  bearing  a  Native  date  only,  for 
the  repayment  of  money  within  one  year.  The  period  of  limitation 
applicable  to  a  suit  on  the  bond  runs  from  tiie  expiry  of  one  year 
after  date  computed  according  to  the  Gregorian  calendar  '*. 
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ACQUISITION    OF    OWNERSHIP   BY   POSSESSION*. 

26.  Where  the  access  and  use  of  light  or  air  ^  to  and  for  any  Acquisition 
building  have  been  peaceably  enjoyed  therewith,  as  an  easement,  easementa. 
and  as  of  right  ^,  without  interruption,  and  for  twenty  years, 

and  where  any  way  or  watercourse,  or  the  use  of  any  water, 
or  any  other  easement  ^  (whether  affirmative  or  negative)  has 
been  peaceably  and  openly  ^  enjoyed  ^  by  any  person  claiming 


'  This  applies  even  where  it  appears 
on  the  face  of  the  note  that  lunar 
months  were  intended  by  the  parties,  6 
Bom.  83, 85.  A  fortiori  when  the  note 
bears  an  English  as  well  as  a  Native 
date,  as  in  7  Bom.  H.  C.  A.  C.  J.  77. 

'  See  note  7,  previous  page. 

*  Of  this  Part,  sees.  a6  and  27  have, 
in  the  Madras  Presidency,  the  Central 
Provinces  and  Coorg,  been  repealed 
and  reenacted  with  some  change,  by 
the  Easements  Act,  V  of  1882,  supra 
vol.  I.  pp.  893,  904,  905. 

*  This  Act '  has  nothing  to  do  with 
prescription/  which  'implies  a  grant.' 
But  rights  of  way,  as  well  as  other 
easements,  may  still  be  claimed  in 
India  by  prescription,  5  Mad.  226: 
6  Cal.  394,  81  a  ;  and  when  so  claimed 
the  conditions  of  their  acquisition  in 
England  (the  knowledge  on  the  part  of 
the  servient  owner  and  his  capacity 
to  obstruct)  will  be  recognised  in 
India,  10  Cal.  218,  per  Garth  C.J. 
niat  the  non-statutory lawof  prescrip- 
tion applicable  to  India  is  the  Eng- 
lish law  before  the  Prescription  Act,  a 
&3Will.  IV,c.  7i,see6Ben.  85:  13 
Ben.  406  :  3  Ben.  0.  C.J.  41. 

'  14  Cal.   839,   following   3   Ben. 


0.  C.  J.  41. 

*  i.  e.  as  claiming  a  right  thereto 
against  all  persons,  and  especially 
as  against  the  owner  of  the  servient 
tenement,  15  Ben.  365,  366,  and  see 
23  Suth.  Civ.  R.  52.  The  enjoyment 
of  apertures  admitting  light  and 
air  is  an  enjojrment  '  as  of  right ' 
when  it  is  open  and  manifest,  not 
furtive  or  invisible,  and  when  it  is 
not  had  in  such  wise  as  to  involve 
the  admission  of  an  obstructive  right 
in  the  owner  of  the  alleged  servient 
tenement.  The  phrase  does  not  mean 
a  right  acquired  through  grant  from 
the  servient  owner,  though  the  pre- 
sumption of  a  grant  from  an  enjoy- 
ment for  20  years  was  the  basis  of 
the  English  law  on  the  subject,  7 
Bom.  524,  525. 

^  This  includes  a  fishery,  sec.  3, 
supra,  p.  959;  see  5  Cal.  524-6  and 
945  :  9  Cal.  698,  703. 

'  I  Cal.  422  :  10  Cal.  214.  The 
enjoyment  need  not  be  actually  known 
to  the  servient  owner,  ib.  218. 

*  Notwithstanding  illustration  (&}, 
this  does  not  mean  '  actually  used,' 
7  Cal.  136. 
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title  thereto  as  an  easement  and  as  of  right,  without  inter 
ruption,  and  for  twenty  years, 

the  right  to  such  access  and  use  of  Hght  or  air,  way,  water 
course,  use  of  water,  or  other  easement,  shall  be  absolute  and 
indefeasible. 

Each  of  the  said  periods  of  twenty  years  shall  be  taken  to 
be  a  period  ending  within  two  years  next  before  the  insti- 
tution of  the  suit  wherein  the  claim  to  which  such  period 
relates  is  contested^. 

Explanatimi. — Nothing  is  an  interruption  within  the  meaning 
of  this  section,  unless  where  there  is  an  actual  discontinuance 
of  the  possession  or  enjoyment  by  reason  of  an  obstruction  by 
the  act  of  some  person  other  than  the  claimant,  and  imless 
such  obstruction  is  submitted  to  or  acquiesced  in  for  one  year 
after  the  claimant  has  notice  thereof  and  of  the  person  making 
or  authorizing  the  same  to  be  made  ^.  i 

Illustrations.  ' 

(a)  A  suit  is  brought  in  1881  for  obstructing  a  right  of  way. 
The  defendant  admits  the  obstruction  but  denies  the  right  of  way. 
The  plaintiff  proves  that  the  right  was  peaceably  and  openly 
enjoyed  by  him,  claiming  title  thereto  as  an  easement  and  as  of 
right,  without  interruption,  from  ist  January  i860  to  ist  of 
January  1 880.     The  plaintifT  is  entitled  to  judgment. 

(6)  In  a  like  suit  also  brought  in  1881  the  plaintiff  merely 
proves  that  he  enjoyed  the  right  in  manner  aforesaid  from  1858  to 
1878.  The  suit  shall  be  dismissed,  as  no  exercise  of  the  right  by 
actual  user  has  been  proved  to  have  taken  place  within  two  years 
next  before  the  institution  of  the  suit'. 

(c)  In  a  like  suit  the  plaintiff  shows  tliat  the  right  was  peace- 
ably and  openly  enjoyed  by  him  for  twenty  years.  The  defendant 
proves  that  the  plaintiff  on  one  occasion  during  the  twenty  years  had 
asked  his  leave  to  enjoy  the  right.     The  suit  shall  be  dismissed. 

27.  Provided  that,  when  any  land  or  water  upon,  over,  or 

'  24  Suth.  Civ.  R.  295.  of  the   section   itself,  and  certainly 

"  As   to  the  issues  to  be  framed  they  ought  not  to  do  so   when  the 

under  this  section,  see  6  Cal.  812.  effect  would  be   to  curtail  a  right 

The   provisions   of  section    26   do  which   the   section    in    its    ordinary 

not   exclude,  or  interfere   with,  the  sense  would  confer.    This  illustration, 

acquirement  of  title  otherwise  than  therefore,  so  far  as  it  seems  to  imply 

under  them.     The  Act  is  remedial,  that,   in  the   case    of   discontinuous 

not  prohibitory  or  exhaustive,  6  Cal.  easements,  actual  user  is  to  continue 

394 :  L.  R.,  7  I.  A.  240,  246-247.  for  the  whole  period  of  twenty  years, 

"  Illustrations  ought  never  to    be  must  be  rejected,  7  Cal.  135,  136. 
allowed  to  control  the  plain  meaning 
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from  which  any  easement  has  been  enjoyed  or  derived  has  ExcluBion 
been  held  under  or  by  virtue  of  any  interest  for  life  or  any  ^  rJve^ 
term  of  years  exceeding"  three  years  from  the  granting  thereof,  sioner  of 
the  time  of  the  enjoyment  of  such   easement  during  the  tenement, 
continuance  of  such  interest  or  term  shall  be  excluded  in  the 
computation  of  the  said  last-mentioned  period  of  twenty  years, 
in  case  the  claim  is,  within  three  years  next  after  the  de- 
termination of  such  interest  or  term,  resisted  by  the  person 
entitled,  on  such  determination,  to  the  said  land  of  water. 

Illitstration. 

A  sues  for  a  declaration  that  he  is  entitled  to  a  right  of  way 
over  7?'s  land.  A  proves  that  he  has  enjoyed  the  right  for  twenty-five 
years  ;  but  B  shows  that  during  ten  of  these  years  C,  a  Hindu 
widow,  had  a  life  interest  in  the  laud,  that  on  C's  death  B  became 
entitled  to  the  land,  and  that  within  two  years  after  Cs  death  he 
contested  A's  claim  to  the  right.  The  suit  must  be  dismissed,  as 
A,  with  reference  to  the  provisions  of  this  section,  has  only  proved 
enjoyment  for  fifteen  years. 

28.  At  the  determination   of  the  period  hereby  limited  Extin- 
to  any  person  for  instituting  a  suit  for  possession  of  any  ^f  right 
property,  his  right  to  such  property  shall  be  extinguished  ^.      to  property. 

'  Compare  3  &  4  Wm.  IV,  c.  27,  Act,  sec.  35,  cl.  (3).  But  see  the  same 
Sec.  34.  Neither  a  special  mode  of  Act,  sec.  2,  cl.  (y).  The  Bombay  High 
devolution,  nor  an  incapacity  for  Court  seems  to  doubt,  5  Bom.  647. 
alienation,  will  prevent  limitation  As  to  acquisitive  prescription,  see  8 
from  operating  against  an  estate.  Bom.  H.C.  A.  C.  J.  171,  and  9  Bom. 
even  in  the  case  of  sacred  property,  227,  per  West  J.  The  Calcutta 
which  is  generally  inalienable,  9  High  Court  has  held  that  twelve 
Bom.  231,  per  West  J.,  citing  Austin  years'  continuous  possession  of  laud 
V.  Llewellyn,  9  East,  276  :  Mayor  of  by  a  wrongdoer  not  only  extinguishes 
Brighton  v.  Guardians  of  Brighton,  the  title  of  the  rightful  owner,  but 
L.  K.,  5  C.  P.  368,  and  the  Indian  confers  a  good  title  upon  the  wrong- 
cases  in  6  Bom.  299,  300:  7  Bom.  doer.  It  has,  further,  held  (in  1 1  Ben. 
188,  and  7  Mad.  337.  When  the  prin-  237)  that  the  title  of  the  wrong-doer 
oipal  demand  is  loBt,8uit8  for  accessory  can  be  transferred  to  a  third  person 
liabilities,  such  as  interest  on  arrears,  while  it  is  in  course  of  acquisition 
are  lost  also,  i  Mad.  231,  per  Hollo-  and  before  it  has  been  perfected  by 
way  J.,  citing  Savigny,  Syst.,  v.  §  311.  a  twelve  years'  possession,  3  Cal.  aa6, 

As  regards  debts  the  Indian  laws  of  citing  11   Moore,  I.  A.  345:  8  Ben. 

limitation  merely   bar  the    remedy,  540;  and  20  Suth.  Civ.  U.  104.      A« 

but   do  not   extinguish  the  right,  5  to    acquiring  possessory   title    to    a 

Cal.  897  :  6  Cal.  340 :  and  this  view  mortgaged  estate,  see  7  Mad.  16. 
is  certainly  supported  by  the  Contract 
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THE   FIEST   SCHEDULE. 


(See  Section  2.) 


Number  and 
year  of  Acts. 


Title. 


Extent  of  repeal. 


X  of  1865       .. 

IX  of  1871      .. 

X  of  1877 


The  Indian  Succes- 
sion Act. 


The  Indian  Limita- 
tion Act,  1 87 1. 

The  Code  of  Civil 
Procedure. 


In  section  321,  the  words  '  within  t#o 
years  after  the  death  of  the  testatdi-, 
or  one  year  after  the  legacy  he 3 
been  paid.' 

The  whole.  I 


Section  599,  and  in  section  601  tl)e 
words  '  within  thirty  days  imm  tie 
date  of  the  order.' 


THE  SECOND  SCHEDULE. 

{See  section  4.) 
FiBST  Division  :    Sdits. 


Description  of  suit. 


To  contest  ab  award  of  the 
Board  of  Revenue  under  Act 
No.  XXIII  of  1863  {to  provide 
for  the  adjudication  of  claims 
to  waste-land*). 


For  compensation  for  doing,  or 
for  omitting  to  do,  an  act 
alleged  to  be  in  pursuance  of 
any  enactment  in  force  for  the 
time  being  in  British  India. 


3.  Under  the  Specific  Belief  Act, 
1877,  section  9*,  to  recover 
possession  of  immoveable 
property. 


Period  of 
limitation. 


Part  I. 
Thirty  days. 
One  year     .., 


Part  II. 

Ninety  days. 
Ninety  days 


Part  HI. 

Six  months. 

Six  months  . . , 


Time  from  which  perioi 
begins  to  run. 


When  notice  of  tie 
award  is  delivered  to 
the  plaintiff. 


When  the  act  or  omil- 
sion  takes  place. 


When  the  dispossession 
occurs. 


'  This  section  does  not  apply  to  a  mere  trespasser,  supra,  vol.  I.  p.  948. 
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Detcription  of  suit. 


4.  Under  Act  No.  IX  of  i860  {to 

provide  for  the  speedy  deter- 
mination of  certain  disputes 
bet  tret  n  workmen  engaged  in 
railway  and  other  public 
works  and  their  employers), 
section  one. 

5.  Under  the   Code  of  Civil  Pro- 

cedure, chapter  XXXIX  {Of 
iummary  procedure  on  negoti- 
able instruments) '. 


6.  Upon  a  Statute,  Act,  Regulation 

or  Bye-law,  for  a  penalty  or 
forfeiture. 

7.  For  the  wages  of  a  household 

servant',  artisan^ or  labourer* 
not  provided  for  by  this  sched- 
ule. No.  4. 

8.  For  the  price  of  food  or  drink 

sold  by  the  keeper  of  a  hotel, 
tavern  or  lodging-house. 

9.  For  the  price  of  lodging 

10.  To  enforce  a  right  of  preemp- 

tion, whether  the  right  is 
founded  on  law,  or  general 
usage,  or  on  special  contract  *. 


Period  of 
limitation. 


Six  months , 


Ditto 


Part  IV. 
One  year. 
One  year 

Ditto   ...     , 


Ditto   ... 

Ditto    ... 
Ditto    ... 


Time  from  which  period 
begins  to  run. 


F1B8T 

D1VI8IOV. 

Suit*. 


When  the  wage!>,  hire 
or  price  of  work  claimed 
accrue  or  accrues  due. 


When  the  instrument 
sued  upon  becomes  due 
and  payable. 


When    the    penalty    or 
forfeiture  is  incurred. 

When  the  wages  accrue 
due*. 


When  the  food  or  drink 
is  delivered. 

When  the  price  becomes 
payable. 

When  the  purchaser 
takes,  under  the  sale 
sought  to  be  impeach- 
ed, physical  possession^ 
of  the  whole  of  the 
property  sold,  or,  where 
the  subject  of  the  sale 
does  not  admit  of  phy- 
sical possession,  when 
the  instrument  of  sale 
is  restored  *. 


'  Supra,  pp.  669-671. 
«  6  Suth.  Civ.  Ref.  1 1 :  i  Ben.  S.  N. 
zx :  4  Bon.  Appx.  68. 
»  a  Mad.  H.  C.  6. 

*  6  Suth.  Civ.  Ref.  33. 

•  2  Mad.  B.C. 387.  A  person  whose 
duties  are  to  sweep  and  clean  a  temple 
and  provide  flowers  for  daily  worship 
and  garlands  fur  the  idol  is  not  a 
*  household  servant '  or  *  labourer,'  7 
Mad.  99.  And  art.  7  does  not  apply 
to  the  pay  of  a  teacher  of  wrestling 
and  fencing,  8  Mad.  H.  C.  87 ;  nor 
to  a  suit  against  any  one  not  liable 
as  master  or  employer,  4  Mad.  U.  C. 
43- 


*  7  All.  169.  This  article  does  not 
apply  to  suits  to  enforce  a  right  of  pre- 
emption in  respect  of  a  mortgage  by 
conditional  sale,  4  All.  318,  415.  As 
to  the  former  law  see  i  All.  315. 

*  i  All.  409  :  3  All.  175  :  4  All.  24 
and  293  :  9  All.  334.  Article  10  does 
not  provide  for  the  case  where  the 
property  does  not  admit  of  physical 
possession,  and  being  under  r«.  100 
in  value  is  conveyed  by  an  anrsgis- 
tered  instrument. 

*  4  All.  179.  It  will  be  remsin- 
benxl  that  precmptors  are  expressly 
excluded  from  the  benefit  of  MO> 
tion  7. 


VOL.  II. 


3    K 


FiBST 

Division. 
Suits. 
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Description  of  suit. 


1 1 ,  By  a  person  against  whom  an 
order  is  passed  under  section 
280,  381,  282  or  335^  of  the 
Code  of  Civil  Procedure,  to 
establish  his  right  to,  or  to  the 
present  possession  of,  the 
property  comprised  in  the 
order*. 

12,  To  set   aside  any  of  the   fol- 

lowing sales : — 

(a)  sale  in  execution  of  a  decree 
of  a  civil  Court  * ; 

(J)  sale  in  pursuance  of  a  decree 
or  order'  of  a  Collector  or 
other  officer  of  revenue  ; 

(c)  sale  for  arrears  for  Govern- 
ment revenue,  or  for  any 
demand  recoverable  as  such 
arrears  * ; 

(d)  sale  of  a  patnl  taluq  sold  for 
current  arrears  of  rent. 

Explanation. — In  this  clause  '  pat- 
ni '  includes  any  intermediate 
tenure  saleable  for  current 
arrears  of  rent '. 

13,  To  alter  or  set  aside '  a  deci- 

sion or  order  *  of  a  Civil  Court 
in  any  proceeding  other  than 
a  suit ". 


Period  of 
limitation. 


One  year 


Ditto 


Ditto 


Time  from  which  period 
begins  to  run. 


I 


The  date  of  the  order. 


When  the  sale  is  con- 
firmed, or  would  other- 
wise have  become  final 
and  conclusive  had  no 
such  suit  been  brought^ 


The  date  of  the  final 
decision  or  order  in  the 
case  by  a  Court  com- 
petent to  determine  it 
finally. 


*  It  is  probable  that  sec.  332  was 
here  omitted  by  oversight,  8  Mad. 
82. 

*  Art.  I  r  refers  only  to  suits  con- 
templated by  sec.  263  of  the  Civil 
Procedure  Code,  12  Cal..453. 

^  Art.  12  is  intended  to  protect 
bond  fide  purchasers  only,  9  Mad. 
467.  460. 

*  This  applies  to  suits  by  strangers, 
as  well  as  by  parties  to  the  suit,  7 
Mad.  261  ;  but  see  5  Mad.  54,  where 
the  sale  was  a  nullity  and  art.  1 2  did 
not  apply.  And  see  1 1  Bom.  1 19, 123 ; 
12  Bom.  18,  and  6  Suth.  Civ.  E.  305 
(sham  sales). 

'  '  Order '  here  means  an  order  of 
the  nature  of  a  decree,  or  made  by  the 
Collector  or  other  revenue  officer  in 


his  judicial  capacity,  8  Bom.  H.  C, 
A.  C.  J.  219. 

'This  applies  although  no  arrears 
were  actually  due  when  the  sale  took 
place,  8  Cal.  329. 

^  Article  1 2  applies  only  when  the 
plaintiff  would  be  bound  by  the  sale 
if  he  did  not  succeed  in  getting  it  set 
aside,  1 1  Bom.  1 30,  and  see  ibid.  429, 

8  5  Cal.  86. 

'i.e.  a  decision  or  order  which, 
until  reversed,  is  valid  and  binding 
on  the  plaintiff.  It  has  been  held  that 
art.  1 3  does  not  apply  when  the  order 
merely  amounts  to  a  declaration  that 
the  Court  has  no  jurisdiction  to  act  in 
the  proceeding  before  it,  6  Cal.  142  \ 
sed  qu. 

"  4  Bom.  21  ;  13  Cal.  159. 
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Description  of  suit. 


14.  To  set  aside  any  act  or  order 

of  an  officer  of  Government  in 
his  ofBcial  capacity,  not  herein 
otherwise  expressly  provided 
for. 

15.  Against  Government  to  set 
aside  any  attachment,  lease 
or  transfer  of  immoveable  pro- 
perty by  the  revenue  authorities 
for  arrears  of  government 
revenue  '. 

16.  Against  Government  to  recover 
money  paid  under  protest  in 
satisfaction  of  a  claim  made  by 
the  revenue  authorities  on  ac- 
count of  arrears  of  revenue 
or  on  account  of  demands 
recoverable  as  such  arrears. 

17.  Against  Government  for  com- 
pensation for  land  acquired  for 
public  purposes. 

18.  Like  suit  for  compensation 
when  the  acquisition  is  not 
completed '. 

19.  For  compensation  for  false 
imprisonment. 

30.  By  executors,  administrators  or 
representatives  under  Act  No. 
XII  of  1855  {to  enable  execu- 
tors, administrators  or  repre- 
sentatives to  sue  and  be  sued 
for  certain  wrongs). 

31.  By  executors,  administrators 
or  representatives  under  Act 
No.  XIII  of  1855  {to  provide 
compensation  to  families  for 
loss  occasioned  by  the  death  of 
a  "person  caused  by  actionable 
wrong) 


33. 


For  compensation  for  any  other 
injury  to  the  person. 


Period  of 
limitation. 


One  year 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


FlKST 

Time  from  which  period  DivisiOK. 
begins  to  run.  Suits. 


The  date  of  the  act  or 
order ', 


When  the  attachment, 
lease  or  transfer  is 
niade. 


When  the    payment  is 
made. 


The  date  of  determining 
the  amount  of  the  com- 
pensation. 

The  date  of  the  refiual 
to  complete. 

When  the  imprisonment 
ends. 

The  date  of  the  death  of 
the  person  wronged. 


The  date  of  the  death  of 
the  person  killed. 


When  the  injury  i«  com- 
mitted. 


^ '  Articles  1 2  and  14  refer  to  orders 
and  proceedings  of  a  functionary,  to 
which  by  law  is  given  a  particular 
effect  in  favour  of  one  person  or 
against  another,  subject,  in  the  regular 
course,  to  afurther  judicial  proceeding 
having  for  its  object  to  quash  them 
or  set  them  aside,'  1 1  Bom.  439 ;   see 

3 


3  Mad.  306:  see  also  10  Cal.  535, 
where,  in  a  suit  for  declaration  of 
title,  a  prayer  for  reversal  of  ordeni 
passed  under  the  Liuid  R^stntion 
Act  (Ben.  Act  VII  of  1876)  WM 
treated  as  surplusage. 

*  14  Suth.  Civ.  R.  303. 

*  Act  X  of  1870,  sec.  54. 
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THE    LIMITATION   ACT. 


First 

Division. 

Suits. 


Discription  of  suit. 


23.  For  compensation  for  a  mali- 
cious prosecution. 


24.  For  compensation  for  libel  *  .. 

25.  For  compensation  for  slander 


26.  For  compensation  for  loss  of 
service  occasioned  by  the  se- 
duction of  the  plaintiff's  ser- 
vant or  daughter '. 

27.  For  compensation  for  inducing 
a  person  to  break  a  contract 
with  the  plaintiff. 

18.  For  compensation  for  an  illegal, 
irregular  or  excessive  distress. 

29.  For  compensation  for  wrongful 
seizure  of  moveable  property 
under  legal  process  *. 

30.  Against  a  carrier '  for  com- 
pensation for  losing  or  injur- 
ing •  goods. 

31.  Against  a  carrier  for  compensa- 
tion for  delay  in  deli  vering  goods. 

32.  Against  one  who,  having  a 
right  to  use  property  for 
specific  purposes,  perverts  it 
to  other  purposes. 


Period  of 
limitation. 


One  year 

Ditto  ... 

Ditto  ... 

Ditto  ... 

Ditto  ... 

Ditto  ... 

Ditto  ... 


Past  V. 

Two  years. 
Two  years  . 


Ditto    ... 
Ditto    ... 


Time  from  which  perioi  '■ 
begins  to  run. 


When  the  plaintiff  ii 
acquitted,  or  the  prosef 
cution  is  otherwise 
terminated '. 

When  the  libel  is  pub- 
lished. 

When  the  words  are 
spoken,  or,  if  the  words 
are  not  actionable  in 
themselves,  when  the 
special  damage  com- 
plained of  results. 

When  the  loss  occurs. 


The  date  of  the  breach. 

The  date  of  the  distrew 
The  date  of  the  seizure. 


When  the  loss  or  injur}' 
occurs '. 

When  the  goods  ought 

to  be  delivered. 
When     the     perversion 

first  becomes  known  to 

the      person      injured 

thereby  *. 


'  in  favour  of  the  plaintiff,  1 3  Suth. 
Civ.  K.  118.  The  conduct  of  the 
prosecutor  is  looked  on  as  a  continu- 
ous act  prolonged  until  the  close  of 
the  case,  7  Bom.  430. 

^  false  and  malicious  publication 
of  defamatory  matter. 

*  As  to  whether  such  a  suit  can  be 
brought  by  a  Hindd  father,  see  4  All. 

97- 

*  This  article  applies  to  a  suit  to  re- 
cover money  wrongly  taken  under  a 
decree,  8  Bom.  17. 

'  whether  by  land  or  sea,  3  Mad. 
no  and  240. 

*  The  loss  or  injury  intended  arises 
from  malfeasance,  misfeasance  or  non- 


feasance independent  of  contract,  3 
Mad.  no,  and  240. 

^  1 2  Cal.  477.  The  burden  of  prov- 
ing the  loss  rests  on  the  defendant,  in 
a  suit  for  the  price  of  goods  not  de- 
livered, 7  Bom.  478.  To  a  suit  against 
a  railway-company  by  the  consignee 
of  goods  (not  sent  on  sample  or  fm 
approval)  for  compensation  for  non- 
delivery, art.  1 1 5,  not  art.  30,  applies, 
inasmuch  as  the  consignor  contracts 
with  the  company  as  agent  for  the 
consignee,  and  the  property  in  th^ 
goods  passes  to  the  consignee  dt 
delivery  to  the  company,  5  Mail 
388. 

*  This  applies  to  a  landholder's  su  t 
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Description  of  suit. 


33.  Under  Act  No.  XII  of  1855 
(to  enable  executors,  adminis- 
trators or  representatives  to 
sue  and  to  he  sued  for  certain 
wrongs)  against  an  executor, 
administrator  or  other  repre- 
sentative. 

34.  For  the  recovery  of  a  wife  '  ... 

35.  For  the  restitution  of  conjugal 
rights. 


36. 


For  compensation  for  any  mal- 
feasance, misfeasance  or  non- 
feasance independent  of  con- 
tract and  not  herein  specially 
provided  for. 


37 


For  compensation  for  obstruct- 
ing a  way  or  a  watercourse. 

38.  For  compensation  for  diverting 
a  watercourse. 

39.  For  compensation  for  trespass 
upon  immoveable  property. 

40.  Forcompensationfor  infringing 
copyright  or  any  other  ex- 
clusive privilege  *. 

41.  To  restrain  waste*     


For  compensation  for  injury 
caused  by  an  injunction  wrong- 
fully obtained. 


Period  of 
limitation. 


Two  years 


Ditto 


Ditto 


Ditto 


Part  VI. 
Three  years. 

Three  years 

Ditto    

Ditto    

Ditto    

Ditto    

Ditto    


•      First 

Time  from  which  period  Dirisioir. 
begins  to  run.  Suits. 

When   the  wrong  com- 
plained of  is  done. 


When  poesession  is  de- 
manded and  refused. 

When  restitution  is  de- 
manded and  is  refused 
by  the  husband  or  wife, 
being  of  full  age  and 
sound  mind. 

When  the  malfeasance, 
misfeasance  or  non- 
feasance takes  place  \ 


The  date  of  the  obstruc- 
tion'. 

The  date   of  the  diver- 
sion '. 

The  date  of  the  trespass*. 

The  date  of  the  infringe- 
ment. 

When  the  wa^te  begins. 
When     the     injunction 


for  the  removal  of  trees  planted  by 
his  occupancy- tenant,  8  All.  446.  But 
Me  6  Oal.  34. 

»  Supra,  pp.  563,  564. 

'11  Bom.  1 33  (suit  for  dami^es  for 
loss  of  ship  by  collision) ;  4  Cat.  665 
(wrongful  removal  of  standing  crops). 
Art.  36  applies  to  suits  for  compensa- 
tion for  nbitructing  etc.  all  easements 
not  coming  within  arts.  37  and  38. 
'Malfeasance'  is  coimiiitting  an  un- 
lawful act ; '  uiisfeasance '  is  impro{)er]y 
performing  a  lawful  act ;  and  '  non- 
feasance' is  omitting  an  act  which 
one  is  bound  to  do. 


'  See  sec.  23  supra. 

*  See  sec.  23  supra.  A  trespan 
continues  until  the  trespasser's  posses 
sion  comes  to  an  end,  6  Mad.  1 78. 

*  eiusdem  generis,  such  as  a  patent. 
The  article  should  be  extended  ex- 
pressly to  suits  for  an  account  of  the 
profits  obtained  by  the  infringement ; 
see  3  Cal.  17. 

*  of  property  whether  immoveable 
or  moveable  (6  Moo.  I.  A.  433).  See 
the  Specific  Relief  Act,  seo.  54,  ills. 
(hi)  and  (n>. 

^  See  as  to  the  previous  law,  5  Ben. 
Appx.  4. 


^  n 
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First 

Division. 

Suits. 


Description  of  suit. 


43.  Under  the  Indian  Succession 
Act,  1865,  section  320  or  321, 
or  under  the  Probate  and  Ad- 
ministration Act,  1 88 1,  section 
139  or  140',  to  compel  a  refund 
by  a  person  to  whom  an  exe- 
cutor or  administrator  has  paid 
a  legacy  or  distributed  assets. 

44.  By  a  ward  who  has  attained 
majority,  to  set  aside  a  sale  by 
his  guardian. 

45.  To  contest  an  award  under  any 
of  the  following  Kegulations  of 
the  Bengal  Code : — 

VII  of  1822', 
IX  of  1825,  and 
IX  of  1833. 

46.  By  a  party  bound  by  such 
award  to  recover  any  property 
comprised  therein. 

47.  By  any  person  bound  by  an 
order  respecting  the  possession 
of  property*  made  under  the 
Code  of  Criminal  Procedure, 
chapter  XL  *,  or  the  Bombay 
Mi^nlatd^rs  Courts  Act',  or  by 
any  one  claiming  imder  such 
person,  to  recover  the  property 
comprised  in  such  order ''. 

48.  For  specific  moveable  property 
lost,  or  acquired  by  theft,  or 
dishonest  misappropriation  or 
conversion,  or  for  compensation 
for  wrongfully  taking  or  de- 
taining the  same  ^. 

49.  For  other  specific  moveable 
property',  or  for  compensation 
for  wrongfully  taking  or  injur- 
ing*" or  wrongfully  detaining 
the  same. 


Period  of 
limitation. 


Three  years. 


Ditto 
Ditto 

Ditto 
Ditto 


Ditto    ... 


Ditto    ... 


Time  from  which  period 
begins  to  run. 


The    date   of   the    pay- 
ment or  distribution. 


When  the  ward  attains 
majority ". 

The  date  of  the  final 
award  or  order  in  the 
case. 


The  date  of  the  final 
award  or  order  in  the 
case. 

The  date  of  the  final 
order  in  the  case. 


^  Act  V  of  1881,  8.  156. 

»  4Cal.  523;  5Cal.  363. 

'  3  All.  738. 

*  whether  moveable  or  immove- 
able, I  Mad.  309  :  3  Cal.  709. 

'  i.  e.  chap.  XII  of  the  present 
Code. 

«  Bom.  Act  III  of  1876. 

'  This  article  does  not  apply  to  an 
attachment  under  sec.  1 46  of  the  Crimi- 
nal Procedure  Code,  i  Mad.  309,  nor  to 
a  partition-suit,  5  Bom.  27. 


When  the  person  hav- 
ing the  right  to  the 
possession  of  the  pro- 
perty first  learns  in 
whose  possession  it  is. 

When  the  property  is 
wrongfully  taken  or 
injured,  or  when  the 
detainer's  possession 
becomes  unlawful ". 


«  5  All.  341- 

•  in  the  hands  of  some  person 
other  than  the  plaintiff,  11  Bom.  133. 
'  Property'  here  and  in  art.  48  would 
include  title-deeds  and  money  (8  Bom. 
1755  All.  341 );  but  not  standing  crops. 

*"  The  injury  is  injury  to  property 
while  in  the  custody  of  some  person 
other  than  the  owner,  11  Bom.  133, 
per  Farran  J. 

"  5  Bom.  554:  9  Cal.  79. 
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Description  of  suit. 


50.  For  the  hire  of  animals, 
vehicles,  boats  or  household 
furniture. 

51 .  For  the  balance  of  money  *  ad- 
vanced in  payment  of  goods  to 
be  delivered. 

52.  For  the  price  of  goods  sold  and 
delivered,  where  no  fixed  period 
of  credit  is  i^eed  upon. 

53.  For  the  price  of  goods  sold  and 
delivered  to  be  paid  for  after 
the  expiry  of  a  fixed  period  of 
credit. 

54.  For  the  price  of  goods  sold  and 
delivered  to  be  paid  for  by  a 
bill  of  exchange,  no  such  bill 
being  given. 

55.  For  the  price  of  trees  or  grow- 
ing crops  sold  by  the  plaintiff 
to  the  defendant  where  no 
fixed  period  of  credit  is  agreed 
upon. 

56.  For  the  price  of  work  done  by 

the  plaintiff  for  the  defendant 
at  his  request,  where  no  time 
has  been  fixed  for  payment. 

57.  For  money  payable  for  money 
lent. 

58 


59 


Like  suit  when  the  lender  has 
given  a  cheque  for  the  money. 
For  money  lent  under  an  agree- 
ment that  it  shall  be  payable 
on  demand  ^. 

60.  For  money  deposited  under  an 
agreement  that  it  shall  be 
payable  on  demand. 

61.  For  money  payable  to  the 
plaintiff  for  money  paid  for 
the  defendant. 

62.  For  money  payable  by  the 
defendant  to  the  plaintiff  for 
money  received  by  the  defend- 
ant for  the  plaintiff's  use ''. 


Period  of 
limitation. 


Three  years. 

Ditto  ...  . 

Ditto  ...  . 

Ditto  ...  . 

Ditto  ...  . 

Ditto  ...  . 

Ditto  ...  . 

Ditto  ...  . 

Ditto  ...  . 

Ditto  ...  . 

Ditto  ...  . 

Ditto  ...  . 

Ditto  ...  . 


F1B8T 

Time  from  which  period   Divisiox. 


begin*  to  ran. 


Suit*. 


When  the  hire  becomes 
payable. 

When  the  goods  ought 
to  be  delivered  *. 

The  date  of  the  delivery  * 
of  the  goods. 

When  the  period  of  cre- 
dit expires. 


When  the  period  of  the 
proposed  bill  elapses. 


The  date  of  the  sale. 


When  the  work  is  doaa. 


When  the  loan  is  made. 

When    the    cheque     ia 
paid  *. 

When  the  loan  is  made. 


When    the    demand    is 
made. 

When     the     money     is 
paid. 

When  the  money  is  re- 
ceived*. 


'  3  All.  793.       »  7  Suth.Civ.R.164. 

*  See  the  Contract  Act,  ss.  90-92, 
vol.  I.  supra,  pp.  599,  600. 

*  Garden  v.  Bruce,  L.  R.,  3C.  P.  300. 
'  This  in  point  of  law  is  the  same 

thing  as  repayable  at  once,  10  Cal. 
1034.     ^^^^  see  4  Cal.  294. 
"  for  the  plaintitrs  use. 


^  This  article  applies  to  a  suit  for 
the  recovery  of  money  obtained  by 
fraud  and  colluoion,  2  Cal.  393 ;  to  a 
suit  for  money  dejiositeil  by  the 
plaintiff  with  the  defendant  u(>on  the 
undorxtanding  that  it  will  bo  returned 
on  a  certain  event,  5  Cal.  830 ;  to  • 
claim  by  one  heir  to  a  moiety  of  moneys 
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THE    LIMITATION   ACT. 


First 

Division. 

Suits. 


Description  of  suit. 


63.  For  money  payable  for  interest 
upon  money  due  from  the  de- 
fendant to  the  plaintiff*. 

64.  For  money  payable  to  the 
plaintiff  for  money  found  to  be 
due  from  the  defendant  to  the 
plaintiff  on  accounts  stated " 
between  them. 


65.  For  compensation'  for  breach 
of  a  promise  to  do  anything 
at  a  specified  time,  or  upon 
the  happening  of  a  specified 
contingency  *. 

66.  On  a  single  bond  ^  where  a  day 
is  specified '  for  payment. 

67.  On  a  single  bond  where  no 
Buch  day  is  specified  '. 

68.  On  a  bond  snbject  to  a  con- 
dition. 

69.  On  a  bill  of  exchange  or  pro- 
missory note  payable  at  a 
fixed  time  after  date. 


Period  of 
limitation. 


Three  years. 


Ditto 


Ditto 

Ditto 
Ditto 
Ditto 
Ditto 


Time  from  which  periotl 
begins  to  run. 


When   the   interest  bet 
comes  due.  1 


When  the  accounts  arf 
stated  in  writing  sign- 
ed by  the  defendant 
or  his  agent  duly  au- 
thorised in  this  behalf, 
unless  where  the  debt 
is,  by  a  simultaneous 
agreement  in  writing' 
signed  as  aforesaid^ 
made  payable  at  a  fu- 
ture time,  and  then 
when  that  time  arrives*. 

When  the  time  specified 
arrives  or  the  contin- 
gency happens. 


The  day  so  specified. 

The   date    of    executing 

the  bond. 
WTien   the   condition  is 

broken. 
When  the  bill  or  note 

falls  due  '*. 


which  at  the  time  of  his  ancestor's 
death  were  deposited  with  a  banker, 
and  which  the  other  heir  had  received, 
3  All.  1 70 ;  to  a  claim  by  one  sharer 
against  another  of  an  allowance  at- 
tached to  an  hereditary  oflBce,  8  Bom. 
426 ;  to  a  suit  by  one  co-sharer  in  a 
deshpdnde  ratan  against  another  who 
ia  bound  to  recover  arrears,  9  Bom.  in; 
to  a  suit  by  an  inftmd^  for  arrears  of  the 
money- value  of  a  fixed  quantity  of  grain 
to  be  paid  yearly  to  him  by  his  tenant, 
8  Bom.  234 ;  to  a  suit  by  one  joint  bond- 
holder against  the  other  for  a  share  of 
the  money  realized  under  a  decree  in 
respect  of  the  bond,  6  All.  442  ;  to  a 
suit  by  the  holder  of  a  money-decree 
which  had  been  sold  in  execution  of  a 
decree  against  him,  against  the  auction- 
purchaser  (the  sale  having  been  set 
aside)  for  the  money  he  had  recovered 
under  the  decree  sold,  2  All.  354,  and 


see  10  Bom. 665 :  i  All.  333 :  10  Cal.  860. 

'  3  All.  328.  When  the  suit  for  the 
principal  is  barred,  see  i  Mad.  228, 
and  5  Cal.  765. 

"  See  vol.  I.  p.  532,  and  6  Cal.  451. 
See  also  7  Bom.  414  and  3  All.  148. 

'  A  simultaneous  verbal  agreement 
cannot  extend  the  period,  8  Bom.  542; 
and  the  statement  must  amount  to  ■ 
promise,  6  Bom.  684. 

*  The  article  does  not  contemplate 
a  case  in  which  the  accounts  are  stated 
orally,  2  All.  874  :  10  Cal.  284.  Garth 
C.J.,  however,  held  (7  Cal.  262)  that 
it  applies  to  such  cases. 

*  liquidated  or  not. 

*  3  All.  712:  5  Cal.  830. 
'  4  All.  3,  6. 
"  2  All.  3:51 :  5  Cal.  21. 
"  3  AH.  415- 

'»  Wittfrsheimv.  Countess  Doicagei 
of  Carlisle,  1  H.  Bl.  631. 
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Description  oftuit. 


70.  On  s  bill  of  exchange  payable 
at  Bight,  or  after  sight,  but 
not  at  a  fixed  time. 


Period  of 
limitation. 


71 


73- 


73 


On  a  bill  of  exchange  accepted 
payable  at  a  particular  place. 

On  a  bill  of  exchange  or  pro- 
missory note  payable  at  a 
fixed  time  after  sight  or  after 
demand  '. 


On  a  bill  of  exchange  or  pro- 
missory note  payable  on  de- 
mand and  not  accompanied  by 
any  writing  restraining  or 
postponing  the  right  to  sue  *. 

74.  On  a  promissory  note  or  bond 
payable  by  instalments. 


75.  On  a  promissory  note  or  bond 
payable  by  instalments,  which 
provides  that,  if  default  be 
made  in  payment  of  one  in- 
stalment *,  the  whole  shall  be 
due^. 


Three  years. 

Ditto    ...     . 
Ditto    ...     . 

Ditto    ...     . 
Ditto    ...     . 


Ditto 


=^      FrasT 
Time  from  which  period   Division. 
begins  to  run.  Suils. 


^Vhen  the  bill    is  pre- 
sented '. 


When  the  bill  is    pre- 
sented at  that  place. 

When  the  fixed  time  ex- 
pires*. 


The  date  of  the  bill  or 
note*. 


The  expiration  of  the 
first  term  of  payment, 
as  to  the  part  then 
payable ;  and,  for  the 
other  parts,  the  ex- 
piration of  the  respec- 
tive terms  of  payment. 

When  the  first  default 
is  made,  unless  where 
the  payee  or  obligee 
waives'  the  benefit  of 
the  provision,  and  then 
when  fresh  default  is 
made  in  respect  of 
which  there  is  no  snch 
waiver. 


*  Dixon  V.  Nuttall,  i  Cr,  M.  &  R. 
307. 

'  In  re  Rutherford,  14  Chan.  Div. 
687. 
»  Thorpe\.Booth,i'Rj.kUoo.i%S. 

*  Thisarticledoesnotapplytoanote 
promising  to  pay  money  with  interest 
'at  any  time  within  six  years  on 
demand,'  6  Mad.  390. 

»  Christie  V.  Fonsich,  I  Sel.  N.  P. 
13th  ed.  301. 

*  of  the  principal. 

^  Tliis  article  covers  the  case  of  a 
■econd  waiver.  It  does  not  apply  to 
k  suit  brought  upon  a  verbal  contract, 
3  Cal.  619,  nor  to  a  oaae  where  the 
note  or  Ixtnd  gives  the  creditor  the 
option  of  suing  or  waiting,  3  Cal.  619, 
5  Cal.  31.  The  question  arising  under 
art.  75  resembles  the  ijuestioa  arising 


under  a  decree  for  the  recovery  of  a 
sum  by  instalments,  the  decree  pro- 
viding that  if  default  is  made  in  pay- 
ing any  instalment  the  whole  sum 
shall  become  due,  viz.,  whether  the 
decree-holder  did,  at  the  time  default 
was  made,  waive  his  right  to  the  whole 
sum  decreed  to  him,  or  whether  he  did 
not?  14  Cal.  354,  per  Petheram  C.J. 
*  Subsequent  aoceptaoce  of  an  in- 
stalment in  arrear  operates  aa  a 
waiver  (see,  however,  3  All.  863,  per 
Straight  J.) ;  but  not  merely  allowing 
the  default  to  pans  unnoticed,  5  Cal. 
97  ;  nor  mere  abstinence  from  suing,  7 
Mad.  577  and  584,  or  fmm  enforcing 
a  condition,  14  Cal.  397.  The  Court 
cannot  compel  the  obligee  to  waive,  4 
Bom.  99,  following  Sterne  v.  B»ck,  3a 
L.J.Chan.  683. 
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Description  of  suit. 


76.  On  a  promissory  note  given  by 
the  maker  to  a  third  person  to 
be  delivered  to  the  payee  after 
a  certain  event  should  happen. 

77.  On  a  dishonoured  foreign  bill 

where  protest  has  been  made 
and  notice  given. 

78.  By  the  payee  against  the 
drawer  of  a  bill  of  exchange 
which  has  been  dishonoured 
by  non-acceptance. 

79.  By  the  acceptor  of  an  accom- 
modation-bill against  the 
drawer. 

80.  Suit  on  a  bill  of  exchange, 
promissory  note  or  bond  not 
herein  expressly  provided  for*. 

81.  By  a  surety  against  the  prin- 
cipal debtor. 

82.  By    a    surety    against    a    co- 

surety. 

83.  Upon  any  other   contract    to 

indemnify. 

84.  By  an  attorney  or  vakil  for  his 
costs  of  a  suit  or  a  particular 
business,  there  being  no  ex- 
press agreement  as  to  the 
time  when  such  costs  are  to  be 
paid. 


Period  of 
limitation. 


Three  years. 

Ditto 
Ditto 

Ditto  ...  . 

Ditto  ...  . 

Ditto  ...  . 

Ditto  ...  . 

Ditto  ...  . 

Ditto  ...  . 


Time  from  which  period 
begins  to  run. 


The  date  of  the  delivery 
to  the  payee  *, 


When     the     notice    it 
given  *. 

The  date  of  the  refusal 
to  accept  *. 


When  the  acceptor  pays 
the  amount  of  the  bill  *. 

When  the  bill,  note  or 
bond  becomes  payable. 

When  the  surety  pays 
the  creditor  *. 

When  the  surety  pap 
anything  in  excess  of 
his  own  share. 

When  the  plaintiff  is 
actually  damnified ''. 

The  date  of  the  termi- 
nation of  the  suit  or 
business  *,  or  (where 
the  attorney  or  vakfl 
properly  discontinues  • 
the  suit  or  business) 
the  date  of  such  dis- 
continuance. 


*  Savage  v.  Aldren,  2  Stark.  233. 

»  Whitehead  v.  Walker,  9  M.  &  W. 
506. 

*  3  Bom.  182. 

*  BegnoMsv. Bogle, 2Scott,'N.^. 45. 

*  The  suit  on  the  note  mentioned  in 
6  Mad.  290  came  under  this  article, 
and  not,  as  the  High  Court  inadver- 
tently held,  under  art.  120. 

*  Davies  v.  Humphregs,6  M,&W. 

153- 

^  5  Cal.  811:  12  Bom.  H.  C.  238: 
CoUinge  v.  Hegwood.  9  A.  &  E.  633. 

*  *  Prima  facie,'  says  Blackburn  J. 
{Harris  v.  Quine,  L.  B.,  4  Q.  B.  658), 
'the  termination  of  a  suit  is  when 
judgment  is  given  in  the  court  in  which 
the  action  is  commenced ;  but  when  an 


appeal  is  brought,  and  the  same  at- 
torneys continue  to  conduct  the  suit 
on  appeal,  that  is  a  continuation  of  the 
original  suit.'  Sic  7  Bom.  518,  520. 
Secus  7  Mad.  i,  where  held  that  a 
suit  is  not  terminated  till  the  costa 
are  taxed  and  inserted  in  the  decree, 
and  the  decree  is  issued.  A  compro- 
mise between  decree-holder  and  judg- 
ment-debtor, not  made  through,  or 
certified  to,  the  Court,  is  not  a  '  ter- 
mination,' I  Bom.  505. 

*  That  an  attorney  is  not  bound  to 
proceed  in  a  cause,  unless  he  receive* 
adetiuate  advances  from  time  to  time 
for  necessary  disbursements,  upon 
reasonable  notice  to  his  client,  see  4 
Ben.  P.  e.  52. 


THE    SECOND    SCHEDULE. 


987 


Description  of  suit. 


85.  For  the  balance  due  on  a 
mutual,  open  and  current  ac- 
count, where  there  have  been 
reciprocal  demands  between 
the  parties'. 


86.  On  a  policy  of  insurance  when 
the  sum  assured  is  payable 
immediately  after  proof  of  the 
death  or  loss  has  been  given 
to  or  received  by  the  insurers. 

87.  By  the  assured  to  recover 
premia  paid  under  a  policy 
voidable  at  the  election  of  the 
insurers. 

88.  Against  a  factor   for   an    ac- 

count. 


89.  By  a  principal  against  his 
agent  tor  moveable  property 
received  by  the  latter  and  not 
accounted  for. 

90.  Other  suits  by  principals 
against  agents  for  neglect  or 
misconduct. 

91.  To  cancel  or  set  aside  an  in- 
strument not  otherwise  ^  pro- 
vided for ". 


Period  of 
limitation. 


Three  years. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


F1B8T 

Time  from  voMch  ptriod   Divisiow. 
begins  to  run.  Suit*. 


The  close  of  the  year  *  in 
which  the  last  item 
admitted  or  proved  is 
entered  in  the  account ; 
such  year  to  be  com- 
puted as  in  the  ac- 
count. 

When  proof  of  the  death 
or  loss  is  given  or  re- 
ceived to  or  by  the  in- 
surers, whether  by  or 
from  the  plaintiff,  or 
any  other  person '. 

When  the  insurers  elect 
to  avoid  the  policy. 

When  the  account  is, 
during  the  continuance 
of  the  agency,  demand- 
ed and  refused*,  or, 
where  no  such  demand 
is  made,  when  the 
agency  terminates. 

Ditto*. 


When  the  neglect  or 
misconduct  becomes 
known  to  the  plaintiff*. 

When  the  facts  enti- 
tling the  plaintiff  to 
have  the  instrument 
cancelled  or  set  aside 
become  known  to  him  *. 


'  i.e.  where  the  dealings  between 
the  parties  are  such  that  sometimes 
the  balance  may  be  in  favour  of  one 
party  and  sometimes  of  the  other,  6 
Bom.  138:3  All.  523:  sCal.  763;and 
•ee  6  Cal.  447,  where  Garth  C.J. 
thought  that  art.  85  applies  to  cases 
where  an  account  has  been  going  on 
between  A  and  li,  and  balances  have 
been  struck  from  time  to  time  showing 
the  amount  due  from  A  to  B,  and  that 
the  suit  to  which  art.  85  applies  is  one 
brought  by  B  against  A  fur  the  balance 
due  to  B  on  that  account.  ^^  also  10 
Mad.  199  and  359,  where  the  agent 
alone  kept  n  debit  and  credit  aooount. 

*  6  Ben.  550. 


»  6  Bom.  A.  C.  J.  34. 

*  i.e.  expressly  refused;  but  see  3 
C.  L.  R.  446. 

»  See  5  Cal.  693,  698. 

*  Otherwise  in  England,  Howell  v. 
Young,  5  B.  A  C.  359. 

*  See  arts.  44,  93,  93,  1 35,  1 36. 

"  3  All.  846.  Art.  91  refers  to  suits 
under  the  SiKKsific  Itelief  Act  (I  of 
1877),  sec.  39  ;  see  5  All.  333  ;  6  All. 
76.  Where  the  substantial  relief 
sought  is  the  recovery  of  imuiovoable 
property,  and  the  setting  aside  an 
instrument  u  mt>rely  incidental,  art. 
1 44  is  inapplicable,  6  All.  361 ,  and  see 
I  All.  409  :  5  All.  79  :  5  I'al.  363. 

*  The   High    Court   at   Allahabad 
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First 

Division. 

Suits. 


Description  of  suit. 


92.  To  declare  the  forgery  of  an 
instrument  issued  or  regis- 
tered. 

93.  To  declare  the  foigery  of  an 
instrument  attempted  to  be 
enforced  against  the  plaintiff. 

94.  For  property  which  the  plain- 
tiff has  conveyed  while  insane. 


95.  To  set  aside  a  decree  obtained 
by  fraud,  or  for  other  relief  on 
the  ground  of  fraud  *. 

96.  For  relief  on  the  ground  of 
mistake. 

97.  For  money  paid  upon  an  ex- 
isting consideration  which 
afterwards  falls. 

98.  To  make  good  out  of  the 
general  estate  of  a  deceased 
trustee  the  loss  *  occasioned  by 
a  breach  of  trust. 

99.  For  contribution  by  a  party 
who  has  paid^  the  whole 
amount  due  under  a  joint 
decree,  or  by  a  sharer  in  a 
joint  estate  who  has  paid  the 
whole  amount  of  revenue  due 
from  himself  and  his  co- 
sharers. 

100.  By  a  co-trustee  to  enforce 
against  the  estate  of  a  de- 
ceased trustee  a  claim  for 
contribution ". 


Period  of 
limitation. 


Three  years. 
Ditto  ...  . 
Ditto    ...     . 

Ditto  ...  . 
Ditto  ...  . 
Ditto    ...     . 


Ditto 


Ditto 


Ditto 


Time  from  which  perioi ' 
begins  to  run. 


When  the  issue  or  regis 
ti-ation  becomes  known 
to  the  plaintiff'. 

The  date  of  the  attempt'. 

When  the  plaintiff  11 
restored  to  sanity,  and 
has  knowledge  of  the 
conveyance. 

When  the  fraud  be- 
comes known  to  the 
party  wronged  *. 

When  the  mistake  be- 
comes known  to  the 
plaintiff*. 

The  date  of  the  failure. 


The  date  of  the  trustee's 
death,  or,  if  the  loss 
has  not  then  resulted, 
the  date  of  the  loss. 

The  date  of  the  plain- 
tiff's advance  in  excess 
of  his  own  share. 


When  the  right  to  con- 
tribution accrues. 


thinks  that  these  words  must  be  con- 
strued to  mean  '  when,  having  know- 
ledge of  such  facts,  a  cause  of  action 
has  accrued  to  him,  and.he  is  in  a  po- 
sition to  maintain  a  suit,'  3  All.  396, 
and  see  6  All.  207. 

'  4  Cal.  209. 

»  L.R.,  8I.A.  i97;S.C.,8Cal.i78: 
the  first  attempt,  if  more  than  one,  4 
Cal.  209. 

'See  25  Suth.  Civ.  R.  476  and 
3  Cal.  300  and  504  on  the  correspond- 
ing art.  of  Act  IX  of  1871. 

*  5  All.  296  :  9  Mad.  457  :  11  Bom. 
119.  The  knowledge  here  meant  is 
not  mere  suspicion,  but  such  definite 
knowledge  as  will  enable  the  person 


defrauded  to  seek  his  remedy  in  Court, 
6  All.  415.  As  to  the  effect  of  fraudu- 
lent concealment  by  the  defendant, 
see  sec.  18  supra. 

*  This  article  was  intended  to  refer 
to  suits  which  might  have  been  brought 
in  the  Court  of  Chancery,  and  not  to 
the  common-law  action  of  money  had 
and  received.  Suits  to  recover  money 
paid  by  mi'itake  come  under  art.  62. 
But  see  6  Mad.  344  and  12  Cal.  533. 

*  i.e.  the  loss  of  the  specific  property 
mentioned  in  sec.  10 :  see  9  Bom.  400 
and  Act  II  of  1882,  sec.  23,  supra  vol. 
I.  p.  848.  '  4  Cal.  529- 

«  See  Act  II  of  1882,  sec.  27  (vol 
I.  supra,  p.  851). 
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Description  of  suit. 


10 1.  For  a  seaman's  wages. 


1 03.  For  wages  not  otherwise  ex- 
piesHly  provided  for  by  this 
schedule ', 

103.  By  a  Muhammadan  for  exigi- 
ble dower  {mu'ajjal). 


104.  By  a  Muhammadan  for  de- 
ferred  dower  [mu'wajjal). 

105.  By  a  mortgagor  after  the 
mortgage  has  been  satisfied, 
to  recover  surplus  collections 
received  by  the  mortgagee. 

106.  For  an  account  and  a  share 
of  the  profits  of  a  dissolved 
partnership  *. 

107.  By  the  manager  of  a  joint 
estate  of  an  undivided  family 
for  contribution  in  respect  of 
a  payment  made  by  him  on 
account  of  the  estate. 

108.  By  a  lessor  for  the  value  of 
trees  cut  down  by  his  lessee 
contrary  to  the  terms  of  the 
lease*. 

109.  For  the  profits  of  immove- 
able proi)erty  belonging  to 
the  plaintitf  which  have  been 
wrongfully  received  by  the 
defendant '', 


Period  of 
limitation. 


Three  years.. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


=^      F1B8T 
Time  from  which  period   Divisioir. 
beffins  to  run.  Buitt. 


The  end  of  the  voyage 
during  which  the  wages 
are  earned. 

When  the  wages  accrue 
due. 


When  the  dower  is  de- 
manded and  refused, 
or  (where  during  the 
continuance  of  the 
marriage  no  such  de- 
mand has  been  made) 
when  the  marriage  is 
dissolved  by  death  or 
divorce '. 

When  the  marriage  is 
dissolved  by  death  or 
divorce. 

When  the  mortgagor  re- 
enters on  the  mort- 
gaged property  *. 

The  date  of  the  disso- 
lution *. 


The    date   of    the    pay- 
ment. 


When  the  tree*  are  cut 
down. 


When  the  profits  are  re- 
ceived, or,  where  the 
plaintitf  has  been  dis- 
possessed by  a  decre« 
afterwards  set  aside  on 
appeal,  when  he  re- 
oovart  potMMioa  *. 


'  See  arts.  4,  7,  and  loi. 

*  6  Moo.  I.  A.  an  :  11  Ben.  375  : 
15  Ben.  306. 

=■  6  All.  311. 

*  14  C'al.  791,  792. 

*  Lindley,  Pip.  ii,  980;  4  All.  437. 
The  article  does  not  apply  to  suits  for 
recovery  of  a  share  of  a  partuerohip 


asset  received  by  one  partner  after  the 
dissolution.  See  13  lioui.  H.  i\  97; 
6  Bom.  638 ;  A'nox  v.  (it/e,  L.  R.,  5 
H.  L.  656.  To  such  suits  art.  63  or 
I30  applies. 

•  3  Suth.  S.  C.  Rcf.  9. 

'  4  C'al.  625. 

'  The  effect  of  this  article  b  that 


990 


THE   LIMITATION   ACT. 


FiBST 

Division. 
Suits. 


Description  of  suit. 


no.  For  arrears  of  rent 


III.  By  a  vendor  of  immoveable 
property  to  enforce  his  lien 
for  unpaid  purchase-money. 


112.  For  a  call  by  a  company 
registered  under  any  Sta- 
tute or  Act. 

113.  For  specific  performance  of  a 
contract '. 


114.  For  the  rescission  of  a  con- 
tract*. 


"5- 


For  compensation  for  the 
breach  of  any  contract,  ex- 
press or  implied',  not  in 
writing  registered"  and  not 
herein  specially  provided  for  *. 


Period  bf 
limitation. 


Three  years. 
Ditto    ...     . 


Ditto 


Ditto 


Ditto 


Ditto 


Time  from  which  perioi  '■ 
begins  to  run. 


When  the  arrears  be- 
come due*. 

The  time  fixed  for  com- 
pleting the  sale,  or 
(where  the  title  is  ac- 
cepted after  the  time 
fixed  for  completion) 
the  date  of  the  accept- 
ance ^. 

When  the  call  is  pay- 
able. 


The  date  fixed  for  the 
performance,  or  if  no 
such  date  is  fixed  *,when 
the  plaintiff  has  notice 
that  performance  is  re- 
fused '. 

When  the  facts  enti- 
tling the  plaintiff  to 
have  the  contract  re- 
scinded first  become 
known  to  him. 

When  the  contract  is  bro- 
ken, or  (where  there  are 
successive  breaches)  '* 
when  the  breach  in 
respect  of  which  the 
suit  is  instituted  occurs, 
or  (where  the  breach  ia 
continuing  )  "  when  it 
ceases. 


mesne  profits  can  only  be  recovered 
for  the  three  years  next  before  the 
filing  of  the  plaint,  L.  R.,  11  Ind. 
App.  88. 

1  See  (on  Ben.  Act  VIII  of  1 869,  sec. 
29)  3  Cal.  6,  791,  817;  6  Cal.  325. 

■^  Toft  V.  Stephenson,  5  D.  M.  G.  735 . 

'  2  Cal.  323  :  6  All.  232.  It  has 
been  held  (5  All.  263)  that  this  clause 
applies  to  suits  for  specific  performance 
of  awards,  because  the  Specific  Relief 
Act,  sec.  30,  declares  that  the  provi- 
sions of  chap.  II  of  that  Act  as  to  the 
specific  performance  of  contracts  shall, 


mutatis  mutandis,  apply  to  awards. 
But  this  does  not  extend  to  pro- 
visions as  to  the  limitation  of  suits 
respecting  contracts. 

*  2  Cal.  323:5  Cal.  175:3  Mad.  87. 
'  5  Cal.  175.    For  a  case  to  which 

art.  113  does  not  apply,  see  2  All.  719. 

*  as    between    promisor   and  pro- 
misee, 3  All.  846. 

'   3  AH.  385- 

*  in  British  India :  see  sec.  3  supra 
9  1 1  Bom.  133,  and  see  3  Mad.  107: 

6  Mad.  388. 
I"  10  All.  85.  "  6  All.  457 
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Description  of  suit. 


116.  For  compensation'  for  the 
breach  of  a  contract  in 
writing  registered. 


117.  Upon  a  foreign  judgment  as 
defined  in  the  Code  of  Civil 
Procedure '. 

XI 8.  To  obtain  a  declaration  that 
an  alleged  adoption  is  in- 
valid, or  never  in  fact  took 
place. 

119.  To  obtain  a  declaration  that 
an  adoption  is  valid. 

130.  Suit  for  which  no  period  of 
limitation  is  provided  else- 
where in  this  schedule  *. 


To  avoid'  incmnbrances '  or 
nnder-tenures  in  an  entire 
estate  sold  for  arrears  of 
Government  revenue,  or  in  a 
patni  taluq  or  other  saleable 
tenure  sold  for  arrears  of  rent. 


Period  of 
limitation. 


==■        FiBST 
Time  from  which  period   DlvisioK. 
begins  to  run.  Suits. 


Pabt  VII. 
Six  years. 

Six  years 


Ditto 


Ditto 


Ditto 


Ditto 


Part  VIII. 
Ticelve  years. 

Twelve  years 


When  the  period  of  li- 
mitation would  b^n 
to  run  against  a  suit 
brought  on  a  similar 
contract  not  registered  *. 

The  date  of  the  judg- 
ment *. 

When  the  alleged  adop- 
tion becomes  known  to 
the  plaintiff*. 

When  the  rights  of  the 
adopted  son  as  such 
are  interfered  with. 

When  the  right  to  sue 
accrues. 


When  the  sale  become* 
final  and  conclusive. 


*  See  the  Contract  Act,  sec.  73. 
The  use  of  this  word  here  excludes 
■aits  for  specific  performance(art.i  1 3). 

Art.  116  applies  to  suits  to  recover  a 
specific  sum  due  on  a  registered  bond 
or  other  written  contract,  6  Bom.  75  : 
3A11.6oo:4  A11.365:  6Cal.94:  3Mad. 
359 ;  and  to  recover  arrears  of  rent  on 
ft  registered  contract,  3  Mad.  76 :  15 
Cal.  331.  As  to  written  contracts 
roistered  in  respect  of  only  some  of 
the  parties,  see  4  Mad.  H.  C.  366. 

»  13  Cal.  357. 

'  sec.  3,  supra,  p.  468. 

*  8  Suth.  Civ.  R.  33. 

'  I  Bom.  34S.  This  article,  though 
!t  might  bar  a  suit  brought  only  for 
the  purpose  of  setting  aside  the  adop- 
tion, does  not  interfere  with  the  right, 
which,  but  for  it,  a  plaintiff  has,  of 
bringing  a  suit  to  recover  possession 
of  immoveable    property    within    1 2 


years  from  the  time  the  right  accrued, 
L.  R.  6, 1.  A.  1 13  :  8  All.  644 :  9  All. 
356,  367. 

*  3  All.  170,  173.  Examples  are: 
suits  to  enforce  payment  of  money 
charged  on  moveable  property :  claims 
to  theexclusive  rightofworshippingan 
idol,  4  Cal  683:  8  Cal.  807:  6  Ben.  35  3: 
suits  to  enforce  the  right  of  preemption 
in  respect  of  a  mortgage  (by  conditional 
sale)  of  a  fractional  share  of  an  undi- 
vided mahiQ,  4  All.  3i8  :  suit  for  re- 
covering instalments  of  a  profcMion- 
tax,  3  Mad.  1 34.  And  see  6  Cal.  34  (to 
compel  defendant  to  fill  up  a  tank)  :  10 
Bom.  483  (liquidator's  suit  for  call). 

That  art.  i30  (as  regards  suits  to 
declare  titlet  is  not  affected  by  art.  91, 
see  10  Mad.  313.  *  4  Cal.  860. 

'  See  the  definition  of  '  encum- 
brance *  in  the  Bengal  Tenancy  Act, 
1885,  sec.  161. 


992                               THE    LIMITATION   ACT. 

1 

Division. 
Suits. 

Description  of  suit. 

Period  of 
limitation. 

Time  from,  which  period 
begins  to  run.    \ 

1 

122. 

Upon  a  judgment  obtained  in 
British  India ',    or   a   recog- 
nizance '. 

Twelve  years . 

The   date   of   the  jvidgw 
ment  or  recognizano;. 

123. 

For  a  legacy  or  for  a  share 
of  a  residue  bequeathed  by 
a    testator,   or  for  a   distri- 
butive share  of  the  property 
of  an  intestate. 

Ditto    

When  the  legacy  or  sbare 
becomes      payable     or 
deliverable*. 

124. 

For    possession    of    an   here- 
ditary office. 

Ditto    

When     the     defendsmt 
takes  possession  of  the 
office  adversely  to  the 
plaintiff*. 

Explanation. — An  here- 
ditary office  is  possessed 
when  the  profits  thereof 
are  usually  received,  or 
(if  there  are  no  profits) 
when  the  duties  thereof 
are  usually  performed. 

"5- 

Suit  during  the  life  of  a  Hindu 
or  Muhammadan  female  by  a 
Hindu  or  Muhammadan  who, 
if  the  female  died  at  the  date 
of  instituting  the  suit,  would 
be  entitled  to  the  possession 
of  land,  to  have  an  alienation 
of   such  land   made  by   the 
female  declared  to   be   void 
except  for  her  life  or  until 
her  remarriage  *. 

Ditto    

The  date  of  the  ali€ 
tion  5. 

n»> 

126. 

By  a  Hindd  governed  by  the 
law  of  the  Mitakshar^  to  set 
aside  his  father's  alienation  of 
ancestral  property. 

Ditto    

When  the  alienee  takes 
possession   of  the  pro- 
perty ^ 

127. 

By  a  person  excluded*  from 
joint-family  property*  to  en- 
force a  right  to  share  therein. 

Ditto    

When  the  exclusion  be- 
comes   known    to   the 
plaintiff'". 

'  See  7  Cal.  74;  secus  8  Bom.  i,  13. 

'  i.  e.  the  bond  taken  under  the  Cri- 
minal Procedure  Code,  sec.  91,  169, 
170,  217,  469,  or  497. 

^  2  Cal.  45.  This  article  applies 
only  where  the  legacy  or  share  is 
sought  to  be  recovered  as  such  from  a 
person  bound  to  pay  it  because  he 
represents  the  estate  of  the  deceased 
testator  or  intestate,  9  Cal.  81.  It 
will  be  remembered  that  a  legacy  is 
not '  payable'  until  the  executor  has  in 
his  hands  sufficient  assets,  Faulkner 
V.  Daniel,  3  Hare,  199,  212. 


*  I  Mad.  343:  9  Bom.  H.  C.  260: 
6  Mad.  H.  C.  301 :  2  Mad.  283. 

»  3  Ben.  A.  C.  362  :  i  All  503. 

*  10  Cal.  324. 

'  5  Ben.  Appx.  14. 

*  10  All.  109.  This  word  implies 
previous  inclusion,  5  Cal.  938.  As  to 
the  rule  applicable  to  the  purchaser  of 
a  share  whose  vendor  has  been  ex- 
cluded, see  art.  136,  and  11  Cal.  6iio, 
followed  in  14  Cal.  544. 

*  9  Cal.  241. 

"  L.  R.,  12  Ind.  App.  112  :  n  C^J. 
777  :  6  Bom.  741 1^  i  Bom.  216. 
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De$cription  of  tuit. 


ia8.  By  a  Hindu  for  arrears  of 
maintenance. 

1 39.  By  a  Hindi!  for  a  declaration 
of  hiH  right  to  maintenance. 

130.  For  the  resumption  or  asaeaa- 
ment  of  rent-free  land. 

131.  To    establish    a    periodically 

recurring  right '. 

132.  To  enforce  payment*  of  money 
charged  ^  upon  immoveable 
property. 

Explanation. — The  allowance  and 
fees  respectively  callecl  mdli- 
kdna*  and  haqqs  shall,  for 
the  purpose  of  this  clause,  be 
deemed  to  bo  money  charged 
upon  immoveable  property  *". 

•  33-  To  recover  moveable  property 
conveyed  or  bequeathed  in 
trust,  deposited  or  pawned, 
and  afterwards  bought  from 
the  trustee,  depositary  or 
pawnee  fur  a  valuable  con- 
sideration. 


Period  of 
limitation. 


Twelve  years . 

Ditto    

Ditto    

Ditto    

Ditto    


Timefromwkiek  period  _,^"" 

ieffinetorur^   DivwioK, 
Smile. 

When  the  arrears  are 
payable '. 

When  the  right  is  de- 
nied. 

When  the  right  to  resume 
or  assess  the  land  first 
aocruea*. 

When  the  plaintiff  is 
first  refused*  the  enjoy- 
ment of  the  right  *. 

When  the  money  sued 
for  becomes  due '. 


Ditto 


The  ilate  of  the  puruhs 


to  the  former  law,  see  10  Moo.  Ind. 
App.  511:  3  Mad.  H.  C.  347  :  3  ibid. 
99:  4  ibid.  354.  As  to  a  co-sharer 
holding  after  redemption,  see  1 1  I3om. 
433,  following  7  Bom.  34. 

'  L.  R.,  10  I.  A.  45. 

»  8  Cal.  330. 

'  Snob  as  a  palla,  or  right  to 
wonhip  an  idol  in  turn,  8  Cal.  807, 
following  4  Cal.  683. 

*  This  implies  a  demand  by  or  on 
behalf  of  the  plaintiff. 

»  7  Mad.  343. 

*  i.e.  p»3rtnent  out  of  the  property 
charged,  see  L.  R.,  1 3  I.  A.  15  :  S.  C, 
7  All.  503  (on  corresponding  art.  of 
Act  IX  of  1871) :  6  All.  556  :  6  fal. 
549:  13  Cal.  389:  10  Ma<i.  100:  10 
Bom.  519.  The  decision  in  6  Bom. 
719,  where  a  full  benoh  held  that  art. 
133  applied  to  a  mortgagee's  suit  fur  a 
money  decree,is  no  longer  of  authority. 
Interest  for  la  years  has  been  held 
recoverable  under  this  article,  6  Bom. 
719;  6  Mad.  417.    Butsee5  .\11.  461  ; 

VOL.  II.  3 


and  consider  art.  63,  which  was  in- 
tended to  comprise  suits  fur  arrears  of 
interest  due  on  muney  charged  on 
land. 

*  Bee  the  definition  of '  charged '  in 
the  Transfer  of  Property  Act,  sec.  100 
(supra,  vol.  I.  pp.  797,  798).  As  to 
mortgagees'suits  for  foreclosure  or  sale, 
see  infra,  art.  147. 

*  10  Mad.  509 :  14  Cal.  730  (suit 
on  hypothecation-bond  to  enforce  pay- 
ment by  sale  of  |>ro[>erty  hy|K>the- 
cated),  overruling  13  Cal.  11 1  and 
dissenting  from  6  All.  551 :  9  All. 
158:  II  Bom.  313. 

*  5  Cal.  931.  As  to  the  old  law 
see  L.  R.,  1  I.  A.  34 :  4  Ben.  A.  C.  39 : 
7  Suth.  Civ.  R.  336,  ool.  3  :  9  ibid.  loa : 
19  ibid.  95. 

>"  1 5  Cal.  66 :  5  Bom.  68.  Money 
charged  on  the  profits  of  a  taluqa  is 
charged  on  immoveable  property,  7 
All.  1 30.  That  the  rule  of  dttmdmpat 
is  not  at1'cct<Hl  by  the  Limitation  Acts, 
see  3  Bom.  313:9  Bom.  335. 
H 
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THE    LIMITATION   ACT. 


First 

Division. 

Suits. 


Description  of  suit. 


134.  To  recover  possession  of  im- 
moveable property  conveyed 
or  bequeathed  in  trust  or 
mortgaged  and  afterwards 
purchased  from  the  trustee  or 
mortgagee  for  a  valuable  con- 
sideration *. 

135.  Suit  instituted  in  a  Court  not 

established  by  Royal  Cliarter 
by  a  mortgagee  *  for  possession 
of  immoveable  property  mort- 
gaged. 

136.  By  a  purchaser  at  a  private 

sale  for  possession  of  immove- 
able property  sold,  when  the 
vendor  was  out  of  possession 
at  the  date  of  the  sale. 

137.  Like  suit  by  a  purchaser  at 

a  sale  in  execution  of  a  decree, 
when  the  judgment-debtor 
was  out  of  possession  at  the 
date  of  the  sale. 

138.  By  a  purchaser  of  land  at  a 

sale  in  execution  of  a  decree, 
for  possession  of  the  pur- 
chased land,  when  the  judg* 
ment-debtor  was  in  possession 
at  the  date  of  the  sale. 

139.  By  a  landlord  to  recover  pos- 
session from  a  tenant. 


Period  of 
limitation. 


Twelve  years . 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Time  from  which  perio  I 
begins  to  run. 


The  date  of  the  purcha8( : 


When  the  mortgagor!.s 
right  to  possession  de- 
termines '. 


When  the  vendor  is  first 
entitled  to  possession*. 


When  the  judgment- 
debtor  is  first  entitled 
to  possession'*. 


The  date  of  the  sale '. 


When  the  tenancy  is  dl- 
termibed '',  ' 


*  This  is  without  reference  to  the 
question  of  good  faith  on  the  part  of 
the  purchaser,  9  Bom.  475  :  see  9  All. 
97.  Purchasers  of  trust-property  are 
entitled  to  the  protection  afforded  by 
arts.  133  and  134  without  showing 
that  they  bought  without  notice  of 
the  trust.  Where  the  plaintiff  is  a 
remainderman  or  reversioner,  article 
140  would  apply. 

^  i.e.  an  usufructuary  mortgagee,  6 
All.  559 :  see  14  Cal.  674,  where  the 
mortgagee  bought  a  share  of  the  mort- 
gaged property. 

2  10  Cal.  68. 

*  12  Cal.  197  (where  the  High 
Court,  for  some  unstated  reason, 
thought  that  ai"t.  136  did  not  apply  to 
a  suit  against  the  vendor  himself  upon 
his  recovering  possession) :  4  Bom.  89. 


'  If  in  the  case  of  a  sale  out  and 
out  the  vendor  remains  in  possession 
without  the  purchaser's  consent,  th«t 
possession  is  adverse  to  the  purchaso , 
Tew  V.  Jones,  13  M.  &  W.  12,  per 
Rolfe  J.  See  1 1  Cal.  231,  where  this 
doctrine  was  applied  to  a  case  under 
arts.  136,  137. 

^  i.  e.  an  actual  sale,  not  its  con 
fii-mation,  14  Cal. 644.  See  10 Cal.401 : 
9  Cal.  603:  4  Cal.  103  and  2i6:J6 
All.  75.  ] 

^  Article  139  applies  only  where 
there  is  an  actual  letting,  5  Cal.  679 : 
it  refers  to  suits  in  respect  of  tenanctt^s 
in  which  the  leases  have  expired  or  ju 
respect  of  tenancies  at  will  terminaaJ 
by  due  notice ;  but  not  to  cases  ii 
which  the  plaintiff  seeks  to  recovei  * 
tenure  permanent  in  its  nature,  9  Ci  . 
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Deteription  of  suit. 


140.  By  a  remainderman,  a  rever- 
sioner (other  than  a  landlord' ), 
or  a  devisee,  for  posaeesion  of 
immoveable  property. 

141.  Like  suit  by  a  Hindd  or  Ma- 
hammadan  entitled  to  the 
possession  of  immoveable  pro- 

■  perty  on  the  death  of  a  Hindd 
or  Muhammadan  female^. 

14a.  For  possession  of  immoveable 
property,  when  the  plaintiff 
while  in  possession  of  the 
property  has  been  dispos- 
sessed or  has  discontinued 
the  possession  ^. 

43.  Like  suit,  when  the  plaintiff 
has  become  entitled  by  rea- 
son of  any  forfeiture  or  breach 
of  condition. 

144.  For  possession  of  immoveable 
property  or  any  interest  there- 
in not  hereby  otherwise  speci- 
ally provided  for*. 


Period  of 
limitation. 


Twelve  yean . 


Ditto 


Ditto 


Ditto 


Ditto 


Timefromichich  period   ^^^^^ 

begins  to  run. 
Suiii. 


When    his    estate    falls 
into  possession  '. 


ANIien  the  female  dies  *. 


The  date  of  the  dispos- 
Bession  or  discontinu- 
ance*. 


When  the  forfeiture  is 
incurred  or  the  condi- 
tion is  broken ''. 

When  the  possession  of 
the  defendant  becomes 
adverse  to  the  plain- 
tiff*. 


417.  The  burden  of  proving  the  de- 
termination of  the  tenancy  rests  on  the 
defendant,  i.e.  the  person  who  resists 
bhe  right  to  show  that  the  tenancy  has 
lietermined,  8  Mad.  427  :  4  Cal.  314 : 
p  Ail.  517.  A  defendant  acknowledg- 
ing hintself  to  be  the  plaintiff's  tenant 
Joes  not  thereby  preclude  himself  from 
[)leading  limitation,  7  Bom,  96,  follow- 

ng  13  Ben.  274. 

i.e.  a  landlord  as  such  suing  his 

«nant,  9  Cal.  370. 

*  9  Cal.  934:  14  Cal.  401  and  801. 
k>  in  England  under  3  &  4  Wm.  IV, 
!.  37,  sec.  4. 

He  must  be  in  ease  at  the  time  of 
ler  death,  5  Cal.  938. 

♦  4  Ben.  A.  C.  J,  136 :  8  Cal.  443  : 
I  C»I.  795  :  I  a  Cal.  594  :  14  Cal.  401 : 

!  All.  644. 

•  5  All.  490.  ..4  is' dispossessed' when 
3  oomes  in  and  drives  out  A  from  |>us- 
estion.  A  '  discontinues  possession  ' 
vhen  he  goes  out  and  is  followed  into 
KMseasion  by  B,  Jlains  v.  Btuton, 
4  Ch.  Div.  539-540 ;  and  see  Leiyh 
'.  Jack,  5  Ex.  Div.  264. 

In  6  Cal.  315  Garth  C.J.  said  that 


the  words  '  dispossession'  and  'discon- 
tinuance '  apply  only  to  cases  where  the 
owner  of  land  has,  either  by  his  own 
act  or  that  of  another,  been  deprived 
altogether  of  his  dominion  over  the 
land  itself  or  the  receipt  of  its  profits. 
Art.  142  was  suggested  by  the  English 
statute  3  &  4  Wm.  IV,  c.  27,  sec  4,  and 
the  meaning  is  this :  when  there  has 
been  possession  followed  by  a  dis- 
continuance of  possession,  time  runs 
from  the  moment  of  its  discontinuance, 
whether  there  has  or  has  not  been 
any  adverse  possession,  and  without 
regard  to  the  intention  with  which,  or 
the  circumstances  under  which,  pos- 
session was  discontinued,  5  Cal.  683. 
That  dispossession  partly  effected  by 
fraud  does  not,  for  the  purpose  of  art. 
142,  differ  from  other  dispossession, 
see  3  Cal.  504. 
'  Sec  8  Cal.  224. 

*  For  cases  relating  to  this  article 
see  a  All.  719:8  All.  86  :  5  Cal.  363 : 
13  Cal.  197  and  493:  13  Cal.  203:  14 
Cal.  109:  9  Mad.  482:  10  Ma«l. 
116. 

*  Adcene  pottettiom  Is  where  some 
S    2 
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First 

Division. 

Suits. 


Description  of  suit. 


145.  Against  a  depositary  or  paw- 

nee to  recover  moveable  pro- 
perty deposited  or  pawned. 

146.  Before  a  Court  established  by 
Royal  Charter  in  the  exercise 
of  its  ordinary  original  civil 
jurisdiction  by  a  mortgagee 
to  recover  from  the  mort- 
gagor the  possession  of  im- 
moveableproperty  mortgaged. 


147.  By    a    mortgagee    for     fore- 
closure or  sale  ^. 


Period  of 
limitation. 


Time  from  which  perio 
begins  to  run. 


Part  IX. 
Thirty  years.  \ 

Thirty  years       The  date  of  the  deposit 
or  pawn '. 


Ditto    .. 


Part  X. 

Sixty  years. 
Sixty  years. 


When  any  part  of  tht 
principal  or  interest  waf^ 
last  paid  on  accoimt  ql 
the  mortgage  debt^ 


When  the  money  secure('; 
by  the  mortgage  be- 
comes due  *. 


person  other  than  the  true  owner  holds 
immoveable  property  on  his  own  behalf, 
the  true  owner  having  a  right  to  imme- 
diate possession  of  the  property,  4  Cal. 
329,  and  see  4  Bom.  89. 

A,  a  Hindii  widow,  agrees  with  her 
co-sharer  B  that  the  property  to  which 
they  are  jointly  entitled  shall  remain 
in  equal  shares  in  their  joint  possession 
and  enjoyment,  but  that  she  shall  have 
no  power  to  alienate  the  same  pro- 
perty, and  that,  after  her  death,  it 
Rhall  pass  to  B.  In  1845  A  sells  her 
share  to  C,  and  delivers  possession  to 
him.  A  dies  in  1862.  As  regards  ^'s 
heirs  there  is  no  adverse  possession 
until  4*8  death  in  1862,  L.  R.,  8  I.  A. 
210.  See  as  to  the  beginning  of 
adverse  possession,  L.  R.,  7  I.  A.  i : 
L.  R.,  12  I.  A.  188;  see  also  7  Cal. 
394  and  3  All.  24. 

Where  the  Collector  in  possession  of 
./I's  land  for  the  purpose  of  protecting  the 
Government  revenue  pays  the  surplus 
proceeds  of  the  land  to  B,  an  adverse 
claimant,  the  Collector's  possession 
does  not  thereby  become  adverse  to  A , 
L.  R.,  9I.  A.  99:  S.  C,  5  All.  I. 

For  other  cases  in  which  possession 
has  been  held  not  to  be  adverse  see 

2  Bom.  413  (referrible  to  lawful  title) ; 

3  Bom.  774,  781  (derivative  in  com- 
mencement) :  8  Ben.  93  (occupation 
of  one  joint  tenant) :  6  Cal.  311  (occu- 


pation allowed  on  ground  of  chari^ 
or  relationship). 

That  the  adverse  possession  of  tht; 
defendant  must  be  of  the  same  natun 
as  the  possession  sought  by  the  plain 
tiff,  see  3  All.  24. 

In  the  case  of  a  lessor,  possessioli 
does  not  become  adverse  until  after 
the  determination  of  the  tenancy,  eveii 
though  the  tenant  has  purported  t<i 
sublet  or  to  sell  the  property  leased, 
or  has  been  evicted  by  a  stranger. 
8  Suth.  Civ.  R.  55,  or  has  omitted  Vi 
pay  his  rent,  7  Suth.  Civ.  R.  400; 
7  Bom.  34.  That  the  possession  of  a 
tenant  by  suflferance  is  not  adverse  tc' 
the  landlord,  see  8  Mad.  426.  Bnt 
there  may  be  adverse  possession  whet'- 
the  defendants  set  up  a  pretende*! 
tenancy  which  the  plaintiff  through- 
out denied.  See  7  Bom.  99,  foUowiiiLi 
12  Ben.  280,  per  Mitter  J. 

*  This  article  contemplates  a  deporft 
or  pawn  of  an  article  to  be  returnee  I 
in  specie.  It  therefore  does  not  appl}' 
where  the  property  is  money  deposited 
with  a  banker. 

*  See  14  Moo.  I.  A.  150.  Whfi 
there  has  been  no  payment  on  accoutc 
of  the  mortgagedebt,  the  twelve  yeai  t-' 
rule  applies,  4  Cal.  283. 

^  See  Transfer  of  Property  A(}t, 
sees,  67,  88. 

*  This  article  has  been  much  di-- 
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Description  of  auit. 


148.  Against  a  mortgagee  to  re- 
deem or  to  recover  possession 
of  immoveable  property  * 
mortgaged '. 


149.  Any  suit  by  or  on  behalf  of 
the  Secretary  of  State  for 
India  in  Council. 


Period  of 
limitation. 


Sixty  years , 


Ditto 


Tinu^from  which  period  d,^^"^, 
beatns  to  run. 
^ Suit*. 


When  the  right  to  re- 
deem* or  to  recover 
possession  accrues  *. 

Provided  that  all  claims 
to  redeem,  arising  under 
instruments  of  mort- 
gage of  immoveable  pro- 
perty situate  in  British 
Burma,  which  have  been 
executed  before  the  first 
day  of  May  1863,  shall 
be  governed  by  the 
rules  of  limitation  in 
force  in  that  province 
immediately  before  the 
same  day. 

When  the  period  of  limi- 
tation would  begin  to 
run  under  this  Act 
against  a  like  suit  by  a 
private  person  *. 


Second  Division  :  Appeals. 


Description  of  Appeal. 


150.  Under  the  Code  of  Criminal 
Procedure  from  a  sentence  of 
death  passed  by  a  Sessions 
Judge. 


Period  of 
Limitation. 


Seven  days . . 


Second 
Division. 

Time  from  which  period    ^PP*^^- 
begins  to  ran. 


The  date  of  the  sentence. 


cussed.  See  6  All.  551,  554:  10 
Mad.  509,  513:  10  Bom.  519,  526, 
and  593:  13  Cal.  11 1.  But  in  14 
C»l.  731  (overruling  13  Cal,  11 1  and 
dissenting  from  6  All.  551)  it  was 
decided  that  art.  147  was  intended  to 
provide  for  suits  based  on  an  '  E^nglish 
mortgage'  for  foreclosure  or  sale  in 
the  alternative. 

*  3  Mad.  3  26.  The  right  to  officiate 
M  priesfc  at  the  funeral  ceremonies  of 
Hindds  has  been  held  '  immoveable 
propei-ty,"  within  the  meaning  of  this 
article,  10  Cal.  73,  per  Mitter  J.,  the 
learned  judge  ignoring  the  definition 
of    'immoveable     property'    in    the 


General  Clauses  Act,  sec.  3,  cl.  (5). 

*  The  Bombay  High  Court  holds 
that  the  corresponding  clause  of  Act 
XIV  of  1859  applies  to  a  suit  by  a 
mortgagor  to  recover  the  mortgaged 
property  from  a  defendant  who  doe* 
not  claim  under  the  mortgagee,  see 
M  Bom.  H.  C.  180.  Seoul  a  Mad. 
336,  which  seems  right 

*  3  Mad.  314 :  5  Bom.  aa.  As  to 
olti  and  kdnom  mortgaget  in  Mala- 
bar see  I  Mad.  H.  C.  361  :  a  Mad.  45  ; 
as  to  iladdrawAra  mortgages  in  Ca- 
nara,  4  Mati.  113. 

*  whichever  event  first  happens. 
»  9  Mad.  175:  8C*1.  330. 
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Second 
Division. 
Appeals. 


152. 

154- 
] 


Description  of  appeals. 


151.  From  a  decree  or  order  of 
any  of  the  High  Courts  of 
Judicature  at  Fort  William, 
Madras,  and  Bombav,  or  the 
Chief  Court  of  the  PanjiCb ', 
in  the  exercise  of  its  original 
jurisdiction. 

Under  the  Code  of  Civil  Pro- 
cedure, to  the  Court  of  a 
District  Judge. 

Under  the  same  Code,  section 
601,  to  a  High  Court. 

Under  the  Code  of  Criminal 
Procedure,  to  any  Court 
other  than  a  High  Court. 

55.  Under  the  same  Code,  to  a 
High  Court  except  in  the 
cases  provided  for  by  No.  150 
and  No.  157. 

1 56.  Under  the  Code  of  Civil  Pro- 
cedure*, to  a  High  Court, 
except  in  the  cases  provided 
for  by  No.  151  and  No.  153. 

157.  Under  the  Code  of  Criminal 
Procedure,  from  a  judgment 
of  acquittal. 


Period  of 
limitation. 


Twenty  days 


Thirty  days.. 

Ditto    

Ditto 

Sixty  days  . . 
Ninety  days 
Six  months . . 


Time  from  which  p( 
begins  to  run. 


The  date  of  the  decj 
or  order. 


Hod 


ee' 


I  The  date  of  the  da  ree 
I    or    order    appealed   »- 
gainst. 

The   date   of  the  order 
refusing  the  certifictte. 

The  date  of  the  sentence 
or    order    appealed   »- 
'    gainst. 

Ditto.  ! 


The  date  of  the  decree 
or  order  appealed  a- 
gainst  *. 

The  date  of  the  jn  ig- 
ment  appealed  against. 


Third 
Division. 
Applica- 
tions. 


Third  Division:   Applications. 


Description  of  Application. 


158.  Under  the  Code  of  Civil  Pro- 
cedure, to  set  aside  an 
award. 

159.  For  leave  to  appear  and 
defend  a  suit  under  chapter 
XXXIX  of  the  Code  of  Civil 
Procedure. 

160.  For  an  order  under  section 
629  of  the  same  Code,  re- 
storing to  the  file  a  rejected 
application  for  review. 


Period  of 
limitation. 


Ten  days 


Ditto 


Fifteen  days 


Time  from  which  period 
begins  to  run. 


When  the  award  is  sub- 
mitted to  the  Court. 

When   the   summona  is 
served. 


When  the  applicatioOjfor 
review  is  rejected. 


1  Act  XVII  of  1877,  sec.  18. 

^  i.e.  (according  to  the  Civil  Proce- 
dure Code,  sec.  205)  '  the  day  on  which 
the  judgment  was  pronounced,'  10  Cal. 
659,  661,  where  Garth  C.J.  suggests 
that  the  time  allowed  for  an  appeal 


from  a  decree  should  count  from  lie 
signing  of  the  decree,  and  not  fronn  ts 
date. 

^  13  Cal.  221.  i 

*  See  sec.  5,  and  15  Cal.  24-. 
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DetcriptioH  of  application. 


1 6oA.  For  a  review  of  jadgment 
by  a  Provincial  Court  of 
Small  Causes,  or  by  a  Court 
invested  with  the  jurisdiction 
of  a  Provincial  Court  of  Small 
Causes  when  exercising  that 
jurisdiction. 

l6l.  [NotcijiA,  Act VII  of  1888.] 

163.  For  a  review  of  judgment  by 
any  of  the  High  Courts  of 
Judicature  at  Fort  William, 
Madras,  and  Bombay,  or  the 
Chief  Court  of  the  PanjiCb*. 
in  the  exercise  of  its  original 
jurisdiction. 

163.  By  a  plaintiff,  for  an  order  to 
set  aside  a  dismissal  by  default. 

164.  By  a  defendant,  for  an  order 
to  set  aside  a  judgment  ex 
parte. 

165.  Under  the  Code  of  Civil 
Procedure,  by  a  person  dis- 
possessed of  immoveable  pro- 
perty, and  disputing  the 
right  of  the  decree-holder  or 
purchaser  at  a  sale  in  execu- 
tion of  a  decree  to  be  put 
into  possession. 

166.  To  set  aside  a  sale  in  execu- 
tion of  a  decree,  on  the  ground 
of  irregularity  in  publishing 
or  conducting  the  sale,  or  on 
the  grounil  that  the  decree- 
holder  has  purchased  without 
the  permission  of  the  Court*. 

167.  Complaining  of  resistance  or 

obstruction  to  delivery  of 
poMession  of  immoveable  pro- 
perty decreed  or  sold  in 
execution  of  a  decree,  or  of 
dispossession  in  the  delivery 
of  possession  to  the  decree- 
holder  or  the  purchaser  of 
•nch  property. 


Period  of 
limitation. 


Fifteen  days 


Ditt<) 


Thirty  days 


Ditto 


Ditto 


Ditto 


Ditto 


Time  from  whie\  period   J[?'*" 

Appiica- 

tiona. 


The  date  of  the  decree 
or  order. 


The  date  of  the  decree 
or  order. 


The  date  of  the  dis- 
missal. 

The  date  for  executing 
any  procem  for  enforc- 
ing the  judgment '. 

Tlie  date  of  the  dispoe- 
session  *. 


The  date  of  the  sale. 


The  date  of  the  reaist* 
anoe,  obetruetion  or  dis- 
poMBwion*.' 


'  Act  XVII  of  1877.  sec.  18. 

'  6  All.  144.  'Any  pnxjees'  hero 
means  •  the  first  process.*  When  there- 
fore pro[>erty  has  been  attachcil,  the 
date  nn  which  the  attachment  was 
made,  and  not  the  date  of  the  exe> 
ontion-salo,  is  the  date  intended  by 
this  article,  7  All.  345,  353-  I"  '  ^^• 
133  it  was  held  that  notice  iind^r  sec 


J48  of  the  Code  ia  not  •uffldent '  pr»- 
oeu  for  enforcing.* 
'  3Cal.7a9:5Cal.33i:7Cal.9i: 

1  \\nm.  673. 

*  This  appliea  only  to  AppUoaHoM 
made  under  sec.  194  or  see.  311  «f 
the  Civ.  PriK".  Code,  9  Bom.  471. 

*  onniptaincd  f>f,  5  M«d.  It 3.  Mid 
•e«  1 1  Bom.  473. 
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Third 
Division. 

Applica- 
tions. 


Description  of  application. 


168.  For  re-admission  of  an  appeal 
dismissed  for  want  of  prose- 
cution. 

169.  For  a  re-hearing  of  an  appeal 
heard  ex  parte  in  the  ab- 
sence of  the  respondent. 

170.  For  leave  to  appeal  as  a 
pauper. 

171.  Under  section  371  of  the  Code 

of  Civil  Procedure,  or  under 
that  section  and  section  582 
of  the  same  Code,  for  an  order 
to  set  aside  an  order  for  abate- 
ment or  dismissal. 

172.  By  a  purchaser  at  an  execu- 
tion-sale, to  set  aside  the  sale 
on  the  ground  that  the  per- 
son whose  interest  in  the 
property  purported  to  be  sold 
had  no  saleable  interest  there- 
in. 

173.  For  a  review  of  judgment', 
except  in  the  cases  provided 
for  by  No.  160  a  and  No.  163. 

173A.  For  the  issue  of  a  notice 
under  section  258  of  the  same 
Code,  to  show  cause  why  the 
payment  or  adjustment  there- 
in mentioned  should  not  be 
recorded  as  certified. 

1 74.  By  a  creditor  of  an  insolvent 
judgment-debtor,  under  sec- 
tJoiti  353  of  the  Code  of  Civil 
Procedure. 

175.  For  payment  of  the   amount 

of  a  decree  by  instalments*. 

1 75A.  Under  section  365  of  the  Code 
of  Civil  Procedure  by  the 
legal  representative  of  a  de- 
ceased plaintiff,  or  under  that 
section  and  section  582  of  the 
same  Code  by  the  legal  re- 
presentative of  a  deceased 
plaintiff-appellant  or  defend- 
ant-appellant. 


Period  of 
limitation. 


Thirty  days 

Ditto    ...     . 

Ditto    ...     . 
Sixty  days  . 

Ditto   ...     . 


Ninety  days 


Ditto 


Ditto 


Six  months , 


Ditto 


Time  from  which  perio  I 
begins  to  run. 


The  date  of  the  dismissa  . 


The  date  of  the  decree  iii 
appeal. 

The  date  of  the  decree 
appealed  against. 

The  date  of  the  order  foi 
abatement  or  dismissal 


The  date  of  the  sale. 


The   date  of  the  decree 
or  order. 


When  the   payment  or 
adjustment  is  made. 


The  date  of  the  publica- 
tion of  the  schedule. 


The  date  of  the  decree,  i 

The  date  of  the  death  of 
the  deceased  plaintiff  or 
of  the  deceased  plaintiff- 
appellant  or  defendant- 
appellant. 


*  i.e.  under  the  Civil  Procedure 
Code,  c.  xlvii ;  not  under  sec.  206  :  see 
6  Cal.  22. 


''  under  the  Civil  Procedure  CodC; 
sec.  210. 
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Description  of  application. 


1 75B.  Under  section  366  of  the  Code 
of  Civil  Procedure  by  a  de- 
fendant or  under  that  section 
and  section  582  of  the  same 
Code  by  a  plaintiff- respondent 
or  defendant-respondent. 

1750.  Under  section  368  of  the  Code 
of  Civil  Procedure  to  have 
the  legal  representative  of  a  de- 
ceased defendant  made  a  de- 
fendant, or  under  that  section 
and  section  582  of  the  ^ame 
Code  to  have  the  legal  repre- 
sentative of  a  deceased  plain- 
tiff-respondent or  defendant- 
respondent  made  a  plaintiff- 
respondent  or  defendant-re- 
spondent. 

176.  Under  the  Code  of  Civil  Pro- 
cedure, section  516  or  525, 
that  an  award  be  filed  in 
Court'. 

1 77-  For  the  admission  of  an  ap- 
peal to  Her  Majesty  in 
Council. 

178.  Applications  for  which  no 
period  of  limitation  is  pro- 
vided elsewhere  in  this  sched- 
ule, or  by  the  Code  of  Civil 
Procedure,  section  230*. 


Period  of 
limitation. 


Six  months 


Ditto 


Ditto 


Ditto 


Thibd 
Time  from  tchich  period  Divisiow. 


Three  years. 


heyint  to  run. 


The  date  of  the  death  of 
the  deceased  plaintiff  ur 
of  the  deceased  defend- 
ant-appellant or  plain- 
tiff-appellant. 


The  date  of  the  death  of 
the  deceased  defendant 
or  of  the  deceased  plain- 
tiff-respondent or  de- 
fendant-respondent. 


Appliea- 
tiona. 


The  date  of  the  award  *. 


The  date  of  the  decree 
appealed  against*. 


When  the  right  to  apply 
accrues  *. 


*  This  article  applies  to  (a)  appli- 
cations by  a  i)arty  to  compel  an  arbi- 
trator to  sign  an  award  in  a  suit  or  to 
cause  it  to  be  filed,  and  {b)  applications 
by  a  person  interested  in  an  award 
made  without  the  intervention  of  the 
Court  that  the  award  be  filed.  It 
does  not  apply  to  the  act  of  an  arbi- 
trator in  handing  in  an  award  to  the 
proper  officer  for  the  purpose  of  the 
award  being  filed,  7  Cal.  333. 

''  That  is,  the  time  when  it  is 
given  to  the  parties,  when  it  becomes 
an  award  and  is  handed  over  to  them, 
so  that  they  may  be  able  to  give  effect 
to  it,  9  Cal.  578,  following  an  opinion 
of  Couch  C.J.  in  21  8uth.  Civ.  K.  248. 

*  10  Mad.  373. 

*  See  5  Cal.  139:  8  Cal.  837  :   14 


Cal.  50:  3  Bom.  433:  5  Bom.  29,  202 
and  206  :  8  Bom.  257  :  4  All.  23 :  5  All. 
459  and  596  :  6  All.  23  and  142:7  All. 
371  :  10  Matl.  22  and 66.  This  article 
does  not  refer  to  applications  for  pro- 
bate or  letters  of  administration,  6  Cal. 
707  ;  to  correct  errors  in  a  decree,  1 1 
Bom.  284:  9  All.  364  ;  to  revive  suitn 
and  restore  them  to  the  board,  6  Cal. 
60 ;  for  a  certificate  of  sale,  4  Mad. 
172,  6  Bom.  586:  nor  to  the  other 
api>licationB  referre<l  to  in  the  not«  to 
the  preamble,  supra,  p.  957. 

*  The  right  to  apply  for  th«  reviral 
of  proceedings,  which  have  b«eii  sus- 
pended by  injunction  or  other  like 
cause,  aocmea,  as  a  rule,  on  tlie  <lat« 
on  wliich  the  injunction  or  other  ob- 
struction is  removed,  5  Bom.  35. 


Third 
Division. 
Applica- 
tions. 
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Description  of  application. 


179.  For  the  execution  of  a  decree 
or  order  of  any  Civil  Court 
not  provided  for  by  No.  180 
or  by  the  Code  of  Civil  Proce- 
dure, section  230. 


Period  of 
limitation. 


Time  from  which  peri  ,d 
begins  to  run. 


Three  years ; 
or,  where  a 
certified  copy 
of  the  decree 
or  order  has 
been  regis- 
tered, six 
years, 


1.  Tlie  date  of  the  decrf  e 
or  order,  or 

2.  (where  there  has  be^n 
an  appeal ')  the  date 
of  the  final  decree  tr 
order  of  the  Appellaite 
Court*,  or 

3.  (where  there  has  betn 
a  review  of  judgment) 
the  date  of  the  decision 
passed  on  the  review , 
or 

4.  (where  the  application 
next  hereinafter  men- 
tioned has  been  made ' ) 
the  date  of  applying' 
in  accordance  with  law ' 
to  the  proper  Court* 
for  execution,  or  ti 
take  some  step  in  all 
of  execution',    of  tba 


*  i.e.  from  the  decree  or  order  of 
which  execution  is  sought,  2  All.  273  : 

5  All.  236.  But  where  there  has  been 
merely  an  application  for  appeal,  which 
was  rejected  owing  to  the  memoran- 
dum of  appeal  not  being  suflBciently 
stamped,  there  has  rto<  been '  an  appeal,' 

6  All.  438.  An  order  rejecting  an 
appeal  on  the  ground  of  non-payment 
of  part  of  the  court-fee  has  been  held 
a  '  final  order,'  7  All.  887. 

*  2  Mad.  1 74  :  6  All.  14:8  All.  573 : 
9  Cal.  100 :  14  Cal.  26,  348.  '  Appeal' 
here  includes  appeals  to  the  Queen  in 
Council,  3  All.  763,  and  *  appellate 
court'  means  the  court  or  courts  to 
which  the  appeal  mentioned  in  art. 
179  has  been  preferred;  9  Cal.  100. 

^  orally  or  in  writing,  3  All.  139. 

*  This  requires  that  the  decree- 
holder  should  make  a  direct  and  inde- 
pendent application  for  execution  of 
his  own  decree  on  his  own  account,  7 
All.  898.  The  dismissal  of  a  duly 
made  application  does  not  prevent  it 
furnishing  a  starting-point  for  a  new 
period  of  limitation,  1 1  Bom.  467. 

*  4  All.  34.  InsuflBcient  stamping 
does  not  render  the  application  illegal, 
6  Alad.  181  ;  and  see  ibid.  250,  where 
the  application  had  been  returned  for 


amendment ;  but  an  application  by  ;* 
mere  ben^mfd^r  is  not '  in  accordanc-3 
with  law,'  9  Cal.  633. 

•  See  Expl.  II,  infra! 

'  The  following  applications  haTe 
been  held  to  be  '  steps  in  aid': — Ortl 
application  to  fix  a  fresh  date  for 
execution-sale,  3  All.  1 39.  Application 
to  have  the  execution-case  struck  ofi, 
3  All.  321  {sed  qu,).  Application 
praying  for  postponement  of  the  exe- 
cution-sale. 3  All.  757  {sed  qu.]. 
Application  to  execute  an  attache  I 
decree,  7  All.  382.  Applicationby  obo 
of  several  decree-holders,  3  Mad.  79- 
Application  for  certificate  that  copy  t  ■" 
revenue-register  is  necessary,  5  Mad. 
141.  Application  to  issue  proclanu- 
tion  of  sale  in  respect  of  propertv 
already  attached,  10  Cal.  851.  ApplJ 
cation  (where  a  decree  has  been  tranf - 
ferred  for  execution)  to  return  tll^^ 
decree  to  the  Court  which  passed  i^ 
for  further  execution,  6  Mad.  81 
Asking  Court  that  a  lot  attacheil 
should  be  sold  in  its  entirety,  7  Mad. 
306.  Application  by  decree-holde 
for  the  proceeds  of  the  execution-sale 
6  All.  366,  but  see  10  Cal.  54P 
Application  in  the  course  of  an  investf- 
gationinto  an  objection  toattacbmentt' 
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Description  of  application. 


179.  For  the  execution  of  a  decree 
or  order  of  any  Civil  Court 
not  provided  for  by  No.  180 
or  by  the  Code  of  Civil  Proce- 
dure, section  230 — continued. 


Period  of 
limitation. 


Three  years ; 
or,  where  a 
certified  copy 
of  the  decree 
or  order  has 
been  regis- 
tered, six 
years  —  con- 
tinued. 


Time  from  which  period 
begins  to  ran. 


decree  or  order  ',  or 

5.  (where  the  notice  next 
hereinafter  mentioned 
has  been  issued)  the 
date  of  issuing  a  notice 
under  the  Code  of  Civil 
Procedure,  section  248?, 
or 

6.  (where  the  application 
is  to  enforce  any  pay- 
ment which  the  decree 
or  order  directs  to  be 
made  at  a  certain  date') 
such  date  *. 

Explanation  I. — Where 
the  decree  or  order  has 
been  passed  severally 
in  favour  of  more  per- 
sons than  one,  distin- 
guishing portions  of  the 
subject-matter  as  pay- 
able or  deliverable  to 
each,  the  apjilication 
mentioned  in  clause  4 


Thibd 
D1TI810N. 
Appliea- 

tio»*. 


property  to  have  witnesses  summoned, 
5  All.  344.  Application  that  judgment- 
debtor's  objections  to  sale  be  dis- 
allowed and  sale  be  confirmed,  5  All. 
576.  Application  by  decree-holder  to 
have  the  receipt  of  certain  sums  paid 
out  of  court  certified,  9  All.  9.  Appli- 
cation by  judgment-creditor  to  bring 
an  execution-proceeding  on  the  file 
and  record  his  certificate  of  a  payment 
by  a  judgment-debtor,  12  Cal.  608. 
Application  by  judgment-creditor  to 
allow  sale  of  attached  property  sub- 
ject to  a  mortgage,  15  Cal.  363. 

But  opposition  by  judgment-creditor 
to  appeal  by  judgment-debtor  is  not 
an  application  '  to  take  some  step,' 
&c.,  5  Cal.  595  :  nor  is  an  application 
by  a  decree-holder  for  postiMmement 
of  an  execution-sale,  3  All.  757  ;  and 
aee  7  Bom.  296,  where  the  execution- 
process  applied  for  is  distinct  in  its 
nature  from  a  former  one  :  nor  is  the 
mere  paying  court- fee  in  respect  of 
execution-proceedings,  9  Cal.  730 :  nor 
isanapplicationby  a  judgment-creditor 
to  take  money  out  of  court  deposited  by 
the  judgment-debtor,  8  Cal.  89. 


'  II  Bom.  348:  12  Cal.  441.  This 
clause  must  be  read  subject  to  the 
rules  contained  in  sees.  374  and  647  of 
the  Code  of  Civil  Procedure,  6  Bom. 
681;  7  All.  361. 

'  2  Mad.  I,  where  the  notice  was 
issued  under  the  corresponding  section 
(216)  of  the  Code  of  1859. 

'  An  actual  date  must  have  been 
specified  either  absolutely  or  inrelation 
to  some  contingency :  it  is  not  enough 
that  the  payment  has  been  ordered  to  be 
made  monthly  or  annually,  7  Mad.  83. 

♦  4  All.  84:  5  All.  292:  7  Cal.  60. 
As  to  decrees  payable  by  instalmentu, 
there  is  no  provision  like  that  in  art. 
75  as  to  promissory  notes  and  lN>nds. 
Tliercfore,  a  decree  payable  by  annual 
instalments,  with  a  proviso  that,  in 
default  of  payment  of  any  one  instal- 
ment, the  whole  amount  of  the  dacr** 
shall  become  payable  forthwith,  fai 
iMured  unless  application  for  szeou- 
tion  is  ma4ie  within  three  jtmn  from 
the  date  on  which  any  one  instalment 
fell  due  and  was  not  paid.  The 
payment  of  instalments  subsequent 
to  default   iu   payment   of   the    fimt 
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Division. 
Applica- 
tions. 


Description  oj" application. 


1  79.  For  tbe  execution  of  a  decree 
or  order  of  any  Civil  Court 
not  provided  for  by  No.  180 
or  by  the  Code  of  Civil  Proce- 
dure, section  230 — concluded. 


Period  of 
limitation. 


Three  years ; 
or,  where  a 
certified  copy 
of  tbe  decree 
or  order  has 
been  regis- 
tered, six 
years  —  con- 
cluded. 


Time  from  which  penoi 
begins  to  run. 

[^ 


1 


of  this  Number  shiill 
take  efiect  in  favour 
only  of  such  of  tlie 
said  persons  or  their 
representatives  as  it 
may  be  made  by.  Bat 
when  the  decree  or  order 
has  been  passed  jointly 
in  favour  of  more  per- 
sons than  one,  such 
application,  if  made  by 
any  one  or  more  of  theiii, 
or  by  his  or  their  i-epre- 
sentatives,  shall  taJ<e 
effect  in  favour  of  th«m 
all. 

Where  the  decree 
order  has  been  passtd 
severally  against  more 
persons  than  one,  dis- 
tinguishing portions  of 
the  subject-matter  as 
payable  or  deliverable 
by  each,  the  application 
shall  take  effect 
gainst  only  such  of  the 
said  persons  or  the'r 
representatives  as  it 
may  be  made  against '. 
But  where  the  decree  i^r 
order  has  been  passed 
jointly  against  more  per- 
sons than  one,  tlie 
application,  if  made  n- 
gainst  any  one  or  more 
of  them,  or  against  his 
or  their  representative^", 
shall  take  effect  against 
them  all ''. 

Explanation  II. — '  Pr'- 
per  Court'  means  tlie 
Court  whose  duty  it 
is  (whether  under  sec- 
tion 226  or  227  of  tbe 
Code  of  Civil  Procedure 


instalment  at  the  date  specified  does 
not  give  the  judgment-creditor  a  fresh 
starting-point,  2  Bom.  356,  359. 

'  Had  it  been  intended  that  the 
legal  representatives  of  a  sole  judg- 
ment-debtor or  of  jointly-liable  judg- 
ment-debtors should  have  the  benefit 
of  a  similar  provision  on  the  analogous 
grounds  that  they  are  only  liable  to 
the  extent   of  the  property  in  their 


possession,  the  Legislatui-e  would  have 
extended  this  provision  to  them.  The 
position,  however,  of  several  reprr- 
sentatives  of  a  sole  judgment-debtcx 
is  very  different  quoad  the  decree- 
holder  from  that  of  several  judgmeflt 
debtors  with  separate  liabilities  fouti 
by  the  decree,  3  All.  519,  per  01  ti- 
field  J. 

"  9  Cal.  570. 


' 
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lOQ! 


Deseription  of  application. 


i8o.  To  enforce  a  judgment,  decree 
or  order  of  any  Court  estab- 
lished by  Royal  Charter  in  the 
exercise  of  its  ordinary  original 
civil  jurisdiction  ',  or  an  order 
of  Her  Majesty  in  Council*. 


Period  of 
limitation. 


Twelve  years. 


Time  from  which  period 
begina  to  run. 


or  otherwiae)  to  exe- 
cute the  decree  or 
order. 

When  a  present  right  to 
enforce  the  judgment, 
decree  or  order  aocruee 
to  some  person  capable 
of  realising  the  right : 

Provided  that  when  the 
judgment,  decree  or 
order  has  been  revived*, 
or  some  part  of  the 
principal  money  secur- 
ed thereby,  or  some  in- 
terest on  such  money, 
has  been  paid,  or  some 
acknowledgment  of  the 
right  thereto  lias  been 
given  in  writing  signed 
by  the  person  liable  to 
pay  such  principal  or 
interest,  or  his  agent, 
to  the  person  entitled 
thereto  or  his  agent,  the 
twelve  years  shall  be 
computed  from  the  date 
of  such  revivor,  payment 
or  acknowledgment,  or 
the  lateat  of  such  re- 
vivon,  payments  or 
acknowledgments,  as 
the  case  may  be*. 


Third 

Divisiow. 

Applica- 

tioii*. 


'  See  II  Bora.  138,  where  West  J. 
held  that  art.  180  was  applicable  to  a 
judgment  entered  under  sec.  86  of 
the  Indian  Insolvent  Act  ( 1 1  &  i  a  Vic. 
c.  3i),  and  8  Cal.  118,  where  the  order 
of  Her  Majesty  in  Council  confirmed 
a  decree  of  the  Court  below.  In  F.  H. 
K.  506,  the  High  Court  of  Bengal 
held  that  the  Indian  legislature  had 
no  power  to  limit  the  period  during 
which  the  decrees  (meaning  orders) 
of  the  Queen  in  Council  should  be 
•zeouted,  as  this  would  interfere  with 
the  prerogative.  But  this  decision  is 
hardly  correct.  The  order  in  council 
merely  prescribes  what  shall  be  the 
final  decree  in  the  cause,  leaving  it 
to  be  executed  by  the  ortlinary  pro- 


cess of  the  courts  in  India.  It  finally 
ascertains  and  defines  the  rights  of 
the  parties  without  relieving  them  of 
the  obligation  imposed  upon  them  by 
the  general  law  of  enforcing  those 
rights  with  due  diligence,  a  matter 
with  which  the  prerogative  has  no 
concern,  14  Moo.  I.  A.  493. 
»  8  Cal.  318. 

*  6  Cal.  504  and  see  the  Code  of 
Civil  Proc.  sec.  148. 

*  Art.  180  is  independent  of  see. 
330  of  the  Civil  Procedure  Code  and 
not  controlled  by  it,6  Bom.  a$8 ;  and  so 
the  Madras  High  Court  has  held  that 
the  period  prescribed  by  this  article  is 
not  afTeoted  by  that  section.  7  Mad. 
540- 
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The  Acts  contained  in  the  following  Appendix  have  this  in  common, 
that  all  of  them  are  now  used  for  the  purpose  of  raising  money  for  the 
general  purposes  of  the  State.  The  Court  Fees  Act  and  the  Stamp 
Act  are  avowedly  measures  of  taxation.  But  the  Registration  Act  was 
intended  solely  to  provide  safeguards  against  fraud  and  to  facilitate 
investigations  of  title  ;  and  it  is  to  be  regretted  that  the  financial  needs 
of  the  Indian  Government  render  it  impossible  at  present  to  apply 
the  fees  levied  under  that  Act,  after  defraying  its  necessaiy  expenses, 
to  increasing  the  number  of  registration-offices,  so  as  ultimately  to  have 
one  within  easy  reach  of  every  inhabitant  of  British  India.  If  this 
were  done,  the  Act  might  be  extended  to  many  classes  of  instruments 
now  excluded  from  the  operation  of  its  compulsoiy  clauses ;  and  the 
result  would  be,  not  merely  a  diminution  of  fraud,  but  a  sensible 
increase  to  the  selling  value  of  land  throughout  the  country 
The  Stamp  The  objects  and  structure  of  the  four  Acts  printed  in  this  Ai^pendix' 
Act.  being  clear  and  simple,  we  may  dispense  with  an  introduction  to  each 

enactment,  and  here  merely  state,  first,  that  the  Stamp  Act  is  founded 
partly  on  the  Indian  Act  XVIII  of  1869,  partly  on  the  English  Statutes 
The  Regis-  33  Sc  34  Vic.  cc.  97  and  98  ;  and,  secondly,  that  the  Registration  Act 
tration  divides  all  documents  into  those  that  tnust  be,  and  those  that  tiwy  be, 
registered :  and  declares  that  no  document  required  to  be  registered 
shall  affect  any  immoveable  property  comprised  therein,  or  be  received 
in  evidence  of  any  transaction  affecting  such  property,  unless  it  has 
been  registered  ;  and  that,  as  a  rule,  where  the  registration  of  a  docu- 
ment relating  to  land  is  optional,  such  document,  if  registered,  takes 
efl'ect  against  all  unregistered  documents  relating  to  the  same  property. 
Where  registration  is  optional,  as  it  is  when  the  purchase  money  is  less 
than  rs.  100,  the  ingenious  natives  of  British  India  avail  themselves 
of  this  last  provision  to  sell  the  same  property  twice  over  to  different 
people,  once  by  an  unregistered  conveyance  to  A,  giving  him  pos- 
session, and  a  second  time,  when  A  hai^pens  to  be  out  of  possession, 
by  a  registered  conveyance  to  B  ^  All  documents  admitted  to  regis- 
tration are  copied,  indexed,  and  authenticated  by  the  registering 
officers.  An  intending  purchaser  or  mortgagee  can  thus  at  once  find 
eveiy  non-testamentary  instrament  affecting  a  particular  piece  of 
land,  and  an  effectual  safeguard  is  provided  against  the  suppression 
destruction  and  fraudulent  alteration  of  title-deeds. 


M 


See  8  C'al.  597. 


4\ 


THE    FIRST   APPENDIX.  IOO7 

We  may  also  mention  the  previous  Indian  laws  dealing  with  the  Fonner 
subjects  to  which  the  Stamp  Act  and  the  Registration  Act  respec-  ^^8  re- 
tively  relate.   The  old  Regulations  and  Acts  as  to  court-fees '  are  now  ^J^°^  ** 
mere  matters  of  curiosity  ^     But  it  is  often  necessary  to  ascertain  reeistni- 
irhether  an  ancient  document  has  been  duly  stamped,  or  whether  a  tion. 
conveyance  executed  between  1793  ^^^  ^^77  has  been  duly  registered. 
For  these  purposes  the  following  lists  may  be  useful. 

I.  Repealed  Enactments  BELATiNa  to  Stamps. 

(a)  In  Bengal. 

Repealed  by 

Eeg.  VI  of  1797,  sees.  16,  21  ...  Act  XXIX  of  187 1. 

E^.  VII  of  1800      Regs.  I  and  XXIII  of  18 1 4. 

Reg.  XIII  of  1806 Regs.  I  of  1814,  X  of  1829. 

Reg.  VIII  of  1807 Reg.  I  of  1814. 

Eeg.  VII  of  1809      Ditto. 

Eeg.  Xllof  1813      Ditto. 

E^.  XVIofi8i3     Ditto. 

Eeg.  Iofi8i4  Reg.  X  of  1829. 

Reg.  XXVI  of  1 81 4 Act  XII  of  1873. 

Reg.  XVI  of  1824 Reg.  X  of  1829. 

Reg.  XII  of  1826  (Calcutta)  ...  Act  XXXVI  of  i860. 

Reg.  X  of  1829  Ditto. 

Act  XIX  of  1858      Act  XVIII  of  1869. 

Act  XLI  of  1858       Ditto. 

(i)    In  the  Madras  Presidency. 

R^.  VIII  of  1808 Regs.  Xlllof  i8i6andIIofi8i7. 

Reg.  II  of  1813         Reg.  XIII  of  1816. 

Eeg.  XIII  of  18 1 6 Act  XXXVI  of  i860. 

Beg.  II  of  1825         Act  VII  of  1870  and  Mad.  Act  II  of 

1869. 

(c)  In  the  Bombay  Presidency. 

Reg.  XlVof  1815     Reg.  I  of  1827. 

Reg.  XVIII  of  1827 Act  XXXVI  of  i860. 

Beg.  XIV  of  1831     Ditto. 

^  '  No  institution  fee  has  ever  been  fees  were  converted  into  stamp  duties ; 

paid  in  the  .Supreme  Court,  nor,  under  the  preamble  there  assigns  the  same 

the   original    system  of  Lord  Corn-  object;  but  adds  also  that  of  increaa- 

wallis,  was  there  any  such  fee  in  the  ing  the  public  revenue.   The  last  pur- 

oonrts  of  the  Company.     The   State  pose  is  the  onlyone  mentioned  in  [Ben.] 

defrayedtheexpenseof  all  the  judicial  Reg.  I  of  1814,  which  further  regn- 

establishments.    An  institution  fee, in  lates  these  payments'  {First  R&port 

the  case  of  civil  suiti*,  was  establinhed  of  Commitnoneri  appoimted  to  com- 

by  [Ben.]  Regulation  XXXVIII  of  aider  the  r^-form  of  the  judicial  ettab- 

1795,  not  as  a  source  of  revenue,  but,  li*hmentt,  etc.  of  India,  1856,  p.  j  j). 

M  appears  from  the  preamble  to  the  '  Many  of  them  are  enumerated  in 

regulation,   for   the  purpose   of  pre-  the  third  schedule  (now  repealed)  to 

venting     vexatious     litigation.       By  Act  VII  of  1870.     The  first  was  Ren. 

[Ben.]Reg.  VIof  1797  the  institution  Reg.  XXXVTII  of  1795. 
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(d)  Throughout  British  India. 
Act  XIV  of  1840,  sec.  8      Act  IX  of  1872. 


Act  IX  of  1842 

Act  XV  of  1859,  sec.  37 

Act  XXXVI  of  i860 

Act  XL  of  i860 

Act  LI  of  i860 

Act  X  of  1862 

Act  XVIII  of  1865  ... 

Act  XXVI  of  1867  ... 

Act  XVIII  of  1869... 


Act  IV  of  1882  (in  certain  territories' 
Act  XVIII  of  1869. 
Act  X  of  1862. 

Ditto. 

Ditto. 
Act  VII  of  1870. 

Ditto. 
Act  X  of  1877. 
Act  I  of  1879. 


IL  Repealed  Enactments  relating  to  Reoistratiok. 

(a)  In  Bengal. 

Repealed  hy 

Reg.  XXXVI  of  1793  Act  XVI  of  1864. 

Reg.  XXVIII  of  1795  (Benares)    ...  Ditto, 

Reg.  XVII  of  1803  (ceded  provinces)  Ditto. 

Reg.  VIII  of  1805   (conquered  and  Act  XIX  of  1873. 

ceded  provinces),  s.  17. 

Reg.  XII  of  1805  (Kat^),  sec.  32  Act  XVI  of  1864. 

Reg.  XX  of  1812      Ditto. 

Reg.  IV  of  1824        Ditto. 

Reg.  VII  of  1832,  sec.  4      Act  VI  of  1871. 

ActXIofi85i  Act  XVI  of  1864. 


Reg.  XVn  of  1802 
Reg.  XI  of  1831 


Reg.  IX  of  1827 
Reg.  XIII  of  1828 


Act  XXX  of  1838     .... 

Act  I  of  1843 

Act  XIX  of  1843      ... 

Act  IV  of  1845 

Act  XVIII  of  1847  ... 

Act  XXIX  of  1856  ... 

Act  III  of  1859,  sees.  9  and  i 

Act  XVI  of  1864      ... 

Act  IX  of  1865 

Act  XX  of  1866 

Act  VIII  of  1871      ... 


(6)  In  the  Madras  Presidency. 

Act  XVI  of  1864. 

Ditto. 

(c)  In  the  Bombay  Presidency. 

Act  XVI  of  1864. 

Ditto. 

(rf)  Throughout  British  India. 

Act  XVT  of  1864. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 
Act  XX  of  1866. 

Ditto. 
ActVIIIof  1871. 
Act  III  of  1877. 
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{Beceived  the  assent  oj  the  Oovemor  General  on  the  nth  March  1870.) 


Short  title. 
Extent. 
Com- 
mence- 
ment. 
Repeal  of 
enact- 
ments. 


Levy  of  fees 
in -High 
Courts  on 
their 
original 
sides : 
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[As    Amended    bt   Acts    XX    of    1870,   XV  of    1872,  XIII    of  1875, 
V  OF  1 88 1,  and  XVIII  of  1884.] 


CHAPTER   I. 

PKELIMINAEY, 

1.  This  Act  may  be  called  '  The  Court  Fees  Act,  1870  : ' 

It  extends  to  the  whole  of  British  India ' ; 

And  it  shall  come  into  force  on  the  first  day  of  April  1870. 


2.  [Repealed  hy  Act  XIV  of  1870.] 


CHAPTER   II. 

FEES   IN   THE   HIGH    COURTS   AND    IN   THE    COURTS   OF   SMALL 
CAUSES    AT    THE    PRESIDENCY    TOWNS. 

3.  The  fees  payable  for  the  time  being  to  the  clerks  and  officers 
(other  than  the  sheriffs  and  attorneys)  of  the  High  Courts  established 
by  Letters  Patent,  by  virtue  of  the  power  conferred  by  Statute 
24th  &  25th  of  Victoria,  chapter  104,  section  15, 


^  Except  the  G&ro  Hills  District,  the 
Khtisf  and  Jainti^  Hills  District  and 
the  N^sC  Hills  District,  Gazette  of 
India,  26  April,  1884,  Pt.  I,  p.  164; 
and  as  to  the  Sant^l  Parganas  see 
Reg.  Ill  of  1872,  sec.  8.  Outside 
British  India  the  whole  Act  (except 
chapters  I  and  II  and  sched.  Ill) 
is  in  force   in  the    HaidarKMd   As- 


signed Districts  and  in  the  canton- 
ments of  Sikandar^Jld,  Baroda  (?), 
Dfsah,  and  those  in  the  Central 
Indian  Agency.  The  whole  Act  is  in 
force  in  the  civil  and  military  station 
of  Bangalore,  the  parganas  in  the 
R^jputfCna  Agency  under  British  ad- 
ministration, and  the  Rjijputina- 1 
M."ilwa  State  Railway. 
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or  chai  geable  in  each  of  such  Courts  under  No.  1 1  of  the  first, 
and  Nos.  7,  12,  14,  16,  20,  and  21  of  the  second,  schedule  to  this 
Act  annexed  ; 

and  the  fees  for  the  time  being  chargeable  in   the   Courts   of  in  Pre- 
Small  Causes  at  the  Presidency  Towns  and  their  several  oflBces ;      «dency 

shall  be  collected  in  manner  hereinafter  appearing  '.  Cauro 

4.  No  document  of  any  of  the  kinds  specified  in  the  first  or  Yeea  on 

second  schedule  to  this  Act  annexed,  as  chargeable  with  fees,  shall  documentg 

be  filed,  exhibited,  or  recorded  in,  or  shall  be  conceived  or  furnished  ?^^5*5* 
...  11  -High 

by,  any  of  the  said  High  Courts  in  any  case  coming  before  such  Courts  in 

Court  in  the  exercise  of  its  extraordinary  original  criminal  juris-  *^e|rertr»- 
, .  , .  -         o  J  ordinary 

diction;  jurig. 

or  in  the  exercise  of  its  extraordinary  original  criminal  juris-  diction : 
diction  ; 

or  in  the  exercise  of  its  jurisdiction  as  regards  appeals  from  the  in  their 
judgment  of  two  or  more  Judges  of  the  said  Court,  or  of  a  Division  *PP«^l*t® 
Court ;  diction : 

or  in  the  exercise  of  its  jurisdiction  as  regards  appeals  from  the 
Courts  subject  to  its  superintendence  ; 

or  in  the  exercise  of  jurisdiction  as  a  Court  of  reference  or  revision;  as  Coarta 

unless  in  respect  of  such  document  there  be  paid  a  fee  of  an  of  refertnce 
amount  not  less  than  that  indicated  by  either  of  the  said  schedules  vision, 
as  the  proper  fee  for  such  document. 

6.  When  any  difference  arises  between  the  officer  whose  dufy  Procedure 
it  is  to  see  that  any  fee  is  paid  under  this  chapter  and  any  suitor  \°,f*** 
or  attorney,  as  to  the  necessity  of  paying  a  fee   or  the  amount  as  to  ne- 
thereof,  the  question  shall,  when  the  difference  arises  in  any  of  the  ce«»»'y  or 
said  High  Courts,  be  referred  to  the  taxing-ofiicer,  whose  decii^ion  fee. 
thereon  shall  be  final,  except  when  the  question  is,  in  his  opinion, 
one  of  general  importance,  in  which  case  he  shall  refer  it  to  the 
final  decision  of  the  Chief  Justice  of  such  High  Court,  or  of  such 
Judge  of  the  High  Court  as  the  Chief  Justice  shall  appoint  either 
generally  or  specially  in  this  behalf. 

When  any  such  difference  arises  in  any  of  the  said  Courts  of 
Small  Causes,  the  question  shall  be  referred  to  the  Clerk  of  tho 
Court,  whose  decision  thereon  shall  l)o  final,  except  when  tho 
question  is,  in  his  opinion,  one  of  general  imiwrtauce,  in  which  case 
jbe  shall  refer  it  to  the  final  decision  of  the  First  Judge  of  such  Couit. 

The  Chief  Justice  shall  declare  who  shall  l)0  taxing-officer  within 
the  meaning  of  the  first  paragraph  of  this  section. 

'  Tliey  may  be  denoted  by  adhesive  stamps,  OateUe  0/  India,  13  April, 
1870,  Purt  I.  p.  J67. 
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CHAPTER   III. 


Fees  on 
documents 
filed  etc.  in 
provincial 
Courts  or 
in  public 
offices. 


FEES    IN    OTHEB,    COURTS    AND    IN    PUBLIC    OFFICES.  ' 

6.  Except  in  the  Courts  hereinbefore  mentioned,  no  document  of 
any  of  the  kinds  specified  as  chargeable  in  the  first  or  second 
schedule  to  this  Act  annexed  shall  be  filed,  exhibited  or  recorded  in 
any  Court  of  Justice,  or  shall  be  received  or  furnished  by  anv 
public  ofiicer^j  unless  in  respect  of  such  document  there  be  paid  k 
fee  of  an  amount  not  less  than  that  indicated  by  either  of  the  said 
schedules  as  the  proper  fee  for  such  document '^. 

Computa-        7.  The  amount  of  fee  payable  under  this  Act  in  the  suits  next 

tion  of  fees  hereinafter  mentioned  shall  be  computed  as  follows : — 

certain  i-  ^^  suits  for  money  (including  suits  for  damages  or  compen- 

suits.  sation,  or  arrears  of  maintenance,  of  annuities,  or  of  other  sums 

for  money:  payable  periodically) — according  to  the  amount  claimed: 

for  main-         ii.  In  suits  for  maintenance  and  annuities  or  other  sums  payable 

tenance       periodically — acccording  to  the  value  of  the  subject-matter  of  the 

suit,  and  such  value  shall  be  deemed  to  be  ten  times  the  amount 

claimed  to  be  payable  for  one  year  ^ : 

iii.  In  suits  for  moveable  property  other  than  money,  where  the 

subject-matter  has  a  market-value — accox'ding  to  such  value  at  the 

date  of  presenting  the  plaint :  | 

iv.  In  suits — 
(a)  for   moveable    property  where  the  subject-matter  has  no 

market-value,  as,  for  instance,  in  the  case  of  documents  relating  to 


aimuities : 

for  other 
moveable 
property 
having  a 
market- 
value  : 
for  move- 
able pro- 
perty of  no  ti^ig^ 

value :  (&)  to  enforce  the  right  to  share  in  any  property  on  the  grouncl 

to  enforce  a  that  it  is  joint  family  property, 

right  to  ^g^  ^Q  obtain  a  declaratory  decree  or  order,  where  consequential 

jointfamily  relief  is  prayed  *. 

property.  ((/^  to  obtain  an  injunction, 

foradeclar-      ^^^  ^^^  ^  right  to  some  benefit  (not  herein  otherwise  provided  for) 

decree  and  to  arise  out  of  land,  and  ] 

consequen- 
tial relief : 
for  an  in- 
junction : 

for  ease- 
ments : 

for  ac- 
counts : 


(/)  for  accounts —  I 

according  to  the  amount  at  which  the  relief  sought  is  valued  iii 
the  plaint  or  memorandum  of  appeal  ®.  j 


'  12  Cal.  542. 

=»  10  Bom.  610:  2  N.  W.  P.  418. 

3  8  Mad.  384. 

*  2  Bom.  219  :  10  Bom.  60  :  2  All. 
720  and  869:  4  All.  320:  5  All.  331 : 
19  Suth.  Civ.  E.   18  ;     10  Cal.  380. 


Where  no  consequential  relief  is  prayed 
see  sched.  II,  no.  17,  cl.  (iii). 

*  10  Cal.  599.  The  plaintiff  is  fre ' 
to  fix  the  amount,  but  he  is  subject 
to  the  provisions  of  sec.  11  infra,  y 
Bom.  22. 


THE   COURT   FEES   ACT.  IOI5 

In  all  such  suits  the  plaintiff  shall  state  the  amount  at  which  he  for  pomes- 
values  the  relief  sought,  and  the  provisions  of  the  Code  of  Civil  ^'o*»oO*°^» 
Procedure,  section  31  \  shall  apply  as  if,  for  the  word  'claim,'  the  garden*: 
words  '  relief  sought '  were  substituted '. 

V.  In  suits  for  the  possession  of  land,  houses,  and  gardens — 
according  to  the  value  of  the  subject-matter ;  and  such  value  shall 
be  deemed  to  be — 

where  the  subject-matter  is  land,  and — 

(a)  where  the  land  forms  an  entire  estate,  or  a  definite  share  of 
an  estate,  paying  annual  revenue  to  Government ', 

or  forms  part  of  such  an  estate  and  is  recorded  in  the  Collector's 
register  as  separately  assessed  with  such  revenue, 

and  such  revenue  is  permanently  settled — 

ten  times  the  revenue  so  payable  : 

(6)  where  the  land  forms  an  entire  estate  or  a  definite  share  of 
an  estate,  paying  annual  revenue  to  Government,  or  forms  part  of 
such  estate  and  is  recorded  as  aforesaid ; 

and  such  revenue  is  settled,  but  not  permanently — 

five  times  the  revenue  so  payable : 

(c)  where  the  land  pnys  no  such  revenue,  or  has  been  partially 
exempted  from  such  payment,  or  is  charged  with  any  fixed  pay- 
ment in  lieu  of  such  revenue, 

and  nett  profits  have  arisen  from  the  land  during  the  year  next 
before  the  date  of  presenting  the  plaint — 

fifteen  times  such  nett  profits  : 

but  where  no  such  nett  profits  have  arisen  therefrom — the 
amount  at  which  the  Court  shall  estimate  the  land  with  reference 
to  the  value  of  similar  land  in  the  neighbourhood : 

(d)  where  the  land  forms  part  of  an  estate  paying  revenue  to 
Government,  but  is  not  a  definite  share  of  such  estate  and  is  not 
gisparately  assessed  as  above-mentioned — the  market-value  of  the 
land : 

Provided*  that,  in  the  territories  subject  to  the  Governor  ofProTiaoM 
Bombay  in  Council,  the  value  of  the  land  shall  bo  deemed  to  be —   p,^;.      ' 

(i)  where   the  land  is   held   on   settlement   for  a   perif)d  not  denoy. 
exceeding  thirty  years  and  pays  the  full  assessment  to  Government 
— a  sum  equal  to  five  times  the  survey-assessment ; 

(2)  where  the  land  is  held  on  permanent  settlement,  or  on  a 
settlement  for  any  period   exceeding  thirty  years,  and  pays   the 

'  Now  see  Act  XIV  of  1 88  2,  see.  54,  *  8  C»l.  191. 

supra,  p.  497.  *  At  to  the  object  of  thia  provUo, 

'  Keeinfra.tboSuita  Valuation  Act.  nee  u  Bom.  541. 
1887,  Bcc.  41. 
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full  assessment  to  Government — a  sum  equal  to  ten  times  the 
survey-assessment ;  and 

(3)  where  the  whole  or  any  part  of  the  annual  survey-assess- 
ment is  remitted — a  sum  computed  under  paragraph  (i)  or 
paragraph  (2)  of  this  proviso,  as  the  case  may  be,  in  adition  to  it  a 
times  the  assessment,  or  the  poi'tion  of  assessment,  so  remitted  : 

Explanation. — The  word  'estate,'  as  used  in  this  paragraph, 
means  any  land  subject  to  the  payment  of  revenue,  for  wliich  tie 
proprietor  or  a  farmer  or  ryot  shall  have  executed  a  separate 
engagement  to  Government,  or  which,  in  the  absence  of  such  engagi- 
ment,  shall  have  been  separately  assessed  with  revenue.  1 

(e)  Where  the  subject-matter  is  a  house  or  garden — according  10 
the  market- value  of  the  house  or  garden  ^ : 

vi.  In  suits  to  enforce  a  right  of  pre-emption — according  to  tie 
value  (computed  in  accordance  with  paragraph  v  of  this  section)  of 
the  land,  house,  or  garden  in  respect  of  which  the  right  is  claimed ' : 

vii.  In  suits  for  the  interest  of  an  assignee  of  land-revenue — 
of  assignee  fifteen  times  his  nett  profits  as  such  for  the  year  next  before  the 

of  land-       jj^^g  Qf  piesenting  the  plaint : 
revenue :  . 

to  set  aside      ^^'   ^^   Suits  to   set  aside  an  attachment  of  land'',  or  of  an 
an  attach-   interest  in  land  or  revenue — according  to  the  amount  for  which  tho 
land  or  interest  was  attached  : 

Provided  that,  where  such  amount  exceeds  the  value  of  the  land 
or  interest,  the  amount  of  fee  shall  be  computed  as  if  the  suit  were 
for  the  possession  of  such  land  or  interest ' : 

ix.  In  suits  against  a  mortgagee  for  the  recovery  of  the  property 
mortgaged, 

and  in  suits  by  a  mortgagee  to  foreclose  the  mortgage, 
or,  where  the  mortgage  is  made  by  conditional  sale,  to  have  the 
Eale  declared  absolute — 

according  to  the  principal  money  *  expressed  to  be  secured  by 
the  instrument  of  mortgage  : 

X.  In  suits  for  specific  performance — 

(a)  of  a  contract  of  sale — according  to  the  amount  of  the  con- 
sideration : 


for  houses 
and  gar- 
dens : 
to  enforce 
a  right  of 
pre-emp- 
tion: 

for  interest 


ment : 


to  redeem : 


to  fore- 
close : 


for  specific 
perform- 
ance. 


*  6  All.  488.  See  infra,  the  Suits 
Valuation  Act,  sees.  3  and  9. 

*  This  does  not  include  a  house, 
4  Bom.  515. 

*  '  The  meaning  of  clause  viii.  evi- 
dently is  that  a  person  suing  to  set 
aside  an  attachment  on  land  shall  in 
no  case  be  called  upon  to  pay  a  higher 
fee  than  he  would  have  to  pay  if  he 


were  suing  for  possession  of  the  land, 
I  Bom.  352. 

*  See  6  Bom.  324  (suit  against  mort- 
gagee to  recover  portion  of  mortgagee 
property) ;  10  Bom.  41  (separate  me- 
moranda of  appeal  in  redemption  suit) 
8  All.  438  (right  to  redeem  of  soni! 
of  the  mortgagors  bought  by  morJ 
gagee). 
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(b)  of  a  contract  of  mortgage — according  to  the  amount  agreed 
to  be  secured  : 

(c)  of  a  contract  of  lease — according  to  the  aggregate  amount  of 
the  fine  or  premium  (if  anj')  and  of  the  rent  agreed  to  be  paid 
during  the  fiist  year  of  the  term  : 

((/)  of  an  award — according  to  the  amount  or  value  of  the 
property  in  dispute : 

xi.  In  the  following  suits  between  landlord  and  tenant : —  between 

(a)  for  the  delivery  by  n  tenant  of  the  counteri)art  of  a  lease,       landlord 

(6)  to  enhance  the  rent  of  a  tenant  having  a  right  of  occupancy, 

(c)  for  the  delivery  by  a  landlord  of  a  lease, 

{d)  to  contest  a  notice  of  ejectment  ^ 

(e)  to  recover  the  occupancy  of  land  from  which  a  tenant  has 
been  illegally  ejected  by  the  landlord,  and 

(/)  for  abatement  of  rent — 

according  to  the  amount  of  the  rent  of  the  land  to  which  the 
suit  refers,  payable  for  the  year  next  before  the  date  of  representing 
the  plaint. 

8.  The  amount  of  fee  payable  under  this  Act  on  a  memorandum  Memoran- 

of  appeal  against  an  order  relating  to  compensation  under  any    "*"  **, 

Act  for  the  time  being  in  force  for  the  acquisition  of  land  for  public  against 

purposes^  shall  be  computed  accordinj;  to  the  difference  between  the  *"^6''  ••  •* 

compenBa- 
amount  awarded  and  the  amount  claimed  by  the  appellant.  tion. 

0.  If  the  Court  sees  reason  to  think  that  the  annual  uett  profits  Power  to 
or  the  market-value  of  any  such  land,  house,  or  garden  aa  is  men-  **^'^**£^ 
tioned  in  section  7,  paragraphs  v  and  vi,  have  or  has  been  wrongly  or  market- 
estimated',  the  Court  may,  for  the  purpose  of  computing  the  fee  value, 
payable  in  any  suit  therein  mentioned,  issue  a  commission  to  any 
proper  person  directing  him  to  make  such  local  or  other  investiga- 
tion as  may  be  necessary,  and  to  report  thereon  to  the  Court. 

10.  i.  If  in  the  result  of  any  investigation  the  Couit  finds  that  Procedure 
the  nett  profits   or   market-value   have    or    has    been   wrongly  profiu  or 
estimated,  the  Court,   if  the  estimation  has  been  excessive,  may  market- 
in  its  discretion  refund  the  excess  paid  as  such  fee  :    but  if  the  ^^"*  i_ 
estimation  has  been  insufficient,  the  Court  shall  require  the  plaintiff  actiouaed. 

'  See  infra,    the   Suits  Valuation  channels. 

Act,  sees.  3  and  9.  '  This  section  is  framed  so  as  to 

*  Act  IX  of  1870,  also  perhaps  the  discourage  aa  much  as  poasible  local 

local  Acts  providing  for  compulsory  investigations  for  the  purpoee  of  nJu* 


acquisition  of  laud  for  roads,  bridges,  ing  suits.    Tlie  Court  must  in 

forests,  embankments,  drainage,  salt-  case  determine  whelhur  the  investiga 

works,  the  establishment  of  a  cus-  tion  is  necessary  or  eipedient. 
tonu-line,     and    making    navigable 
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Procedure 
in  suits  for 
mesne 
profits  or 
account 
when 

amount  de- 
creed ex- 
ceeds 
amount 
claimed. 


Decision  of 
questions 
as  to  valu- 
ations. 


to  pay  so  much  additional  fee  as  would  have  been  payable  had  tlie 
said  market -value  or  nett  profits  been  rightly  estimated  : 

ii.  In  such  case  the  suit  shall  be  stayed  until  the  additiotial 
fee  is  paid.  If  the  additional  fee  is  not  paid  within  such  time  as 
the  Court  shall  fix,  the  suit  shall  be  dismissed  ^ : 

iii.  Section  i8o^  of  the  Code  of  Civil  Procedure  shall  be  con- 
strued as  if  the  words  '  the  market- value  of  any  property  or '  wefi'e 
inserted  after  the  word  'ascertaining,'  and  as  if  the  words  *pr 
annual  nett  profits '  were  inserted  after  the  word  '  damages.' 

11.  In  suits  for  mesne  profits  ^  or  for  immoveable  property  ajd 
mesne  profits,  or  for  an  account,  if  the  profits  or  amount  decrefd 
are  or  is  in  excess  of  profits  claimed  or  the  amount  at  which  the 
plaintiff  valued  the  relief  sought,  the  decree  shall  not  be  executed 
until  the  difference  between  the  fee  actually  paid  and  the  fie 
which  would  have  been  payable  had  the  suits  comprised  the  whole 
of  the  profits  or  amount  so  decreed  shall  have  been  paid  to  tie 
proper  officer  *. 

Where  the  amount  of  mesne  profits  is  left  to  be  ascertained  in 
the  course  of  the  execution  of  the  decree,  if  the  profits  so  ascei- 
tained  exceed  the  profits  claimed,  the  further  execution  of  the 
decree  shall  be  stayed  until  the  difference  between  the  fee  actually, 
paid  and  the  fee  which  would  have  been  payable  had  the  suit  com- 
prised the  whole  of  the  profits  so  ascertained  is  paid.  If  tie 
additional  fee  is  not  paid  within  such  time  as  the  Court  shall  fit, 
the  suit  shall  be  dismissed  ^ 

12.  i.  Every  question  relating  to  valuation  for  the  purpose  cf 
determining  tlie  amount  of  any  fee  chargeable  under  this  chapter 
on  a  plaint  or  memorandum  of  appeal,  shall  be  decided  *  by  tho 
Court  in  which  such  plaint  or  memorandum,  as  the  case  may  be, 
is  filed,  and  such  decision  shall  be  final  as  between  the  pai-ties  to 
the  suit '' : 

ii.  But  whenever  any  such  suit  comes  before  a  Court  of  appea], 
reference  or  revision,  if  such  Court  considers  that  the  said  question 
has  been  wrongly  decided,  to  the  detriment  of  the  revenue',  it 

I 


'  at  any  stage  at  which  the  error 
may  be  detected,  2  Mad.  308.  Such 
dismissal  is  a  penalty,  and  cannot 
operate  as  res  judicata,  8  All.  283,  per 
Mahmtid  J. 

"^  See  sec.  392  of  the  present  Code, 
supra,  p.  624. 

^  i.e.  thepartsof  thesuitsinquestion 
relating  to  mesne  profits,  1 2  Bom.  98. 


*  2  All.  682. 

*  12  Bom.  H.  C.  227. 

*  before  the  disposal  of  the  case, 
7  All.  528. 

^  2  Bom.  145  :  9  Bom.  355.    Bto 

the  decision  may  be  revised  by  tl-J 

High  Court,  10  Bom.  610.  | 

"  Where  the  Court  of  first  inrtan^^ 

wrongly  decides  to  the  detriment  fcl 
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shall  require  the  party  by  whom  such  fee  has  been  paid  to  pay  so 
much  additional  fee  as  would  have  been  pa)'able  had  the  question 
been  riglitly  decided,  and  the  provisions  of  section  10,  paragraph 
ii,  shall  apply  *. 

13.  If  an  appeal  or   plaint,   which  has  been  rejected  by  the  Refund  of 

lower   Court  on  any  of  the  grounds   mentioned  in  the  Code  of  ^^  P***^  **" 

.  .  .  metnoran- 

Civil  Procedure,  is  ordered  to  be  received,  or   if  a  suit  is  re-  dam  of  »p- 

mandcd  in  appeal,  on  any  of  the  grounds  mentioned  in  section  P^- 

562  of  the  same  Code,  for  a  second  decision  by  the  lower  Court, 

the  Appellate  Court   shall   grant   to  the  appellant  a   certificate, 

authorizing  him  to  receive  back  from  the  Collector  the  full  amount 

of  fee  paid  on  the  memorandum  of  appeal : 

Provided  that,  if,  in  the  case  of  a  remand  in  appeal,  the  order 

of  remand  shall  not  cover  the  whole  of  the  subject-  matter  of  the 

suit,  the  certificate  so  granted  shall  not  authorize  the  appellant  to 

receive  back  more  than  so  much  fee  as  would  have  been  originally 

payable  on  the  pait  or  parts  of  such  subject-matter  in  respect 

whereof  the  suit  has  been  remanded. 

14.  Where  an  application  for  a  review  of  judgment  is  presented  Refund  of 

on  or  after  the  ninetieth  day  from  the  date  of  the  decree,  the  Court,  ^'^f  *'°.  *P" 

1111  111  1-  »     1     1  •      •      plication 

unless  the  delay  was  caused  by  the  applicant  s  laches,  may,  in  its  for  review 

discretion,  grant  him  a  certificate  authorizing  him  to  receive  back  of  judg- 
from  the  Collector  so  much  of  the  fee  paid  on  the  application  as 
exceeds  the  fee  which  would  have  been  payable '  had  it  been  pre- 
sented before  such  day '. 

16.  Where  an  application  for  a  review  of  judgment  is  admitted,  Refund 

and  where,  on  the  rehearing,  the  Court  reverses  or  modifies  it«  former  *j,*^r«. 

decision  on  the  ground  of  mistake  in  law  or  fact,  the  applicant  vemes  or 

shall  be  entitled  to  a  certificate  from  the  Couii  authorizing  him  to  modifjeaita 

,-,-.,,     former  de- 
receive  back  from  the  Collector  so  much  of  the  fee  paid  on  the  eision  on 

application*  as  exceeds  the  fee  payable  on  any  other  application  to  ground  of 

such  Court  under  the  second  schedule  to  this  Act,  No.  i,  clause 

(6)  or  clause  (</). 

(he  subject  only,  but  to  the  advantage  Htance  m  to  the  stamp  on  the  plaint, 

of  the  revenue,  there  is  no  appeal.  6  Bom.  301. 

Perhaps  the  less  said  as  to  the  e<iuity  *  See  sched.  I,  noe.  4  and  5,  infra, 

of    such   an   enactment    the    better,  *  9  Mad.  134;  but  see  9  C  L.  R 

a  Bom.  224.  479,   where   the    ninetieth    day  fell 

'  7  Cal.  348.    An  appellate  court,  during  the  vacation  when  the  Court 

in  deciding  the  fee  payable  on  a  me-  was  closed.     In  the  Panjitb  see  Act 

moranduni  of  appeal,  is  not  bound  by  XVIII  of  18S4,  s.  72. 

the  decision  of  the  court  of  first  in-  *  As  amended  by  Act  XX  of  1870. 
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Additional 
fee  where 
respondent 
takes  ob- 
jection to 
unappealed 
part  of 
decree. 


Multifari- 
ous suits. 


But  nothing  in  the  former  part  of  this  section  shall  entitle  i  le 
applicant  to  such  certificate  where  the  reversal  or  modification 'is 
due,  wholly  or  in  part,  to  fresh  evidence  which  might  have  be(  a 
produced  at  the  original  hearing.  i 

16.  "When  any  appeal  is  presented  to  a  Civil  Court,  not  against  tie 
whole  of  a  decision,  but  only  against  so  much  thereof  as  relates  to 
a  portion  of  the  subject-matter  of  the  suit,  and,  on  the  hearing  tf 
such  appeal,  the  respondent  takes,  under  section  561  of  the  Code 
of  Civil  Proceduie,  an  objection  to  any  part  of  the  said  decision 
other  than  the  part  appealed  against,  the  Court  shall  not  hear 
such  objection  until  the  respondent  shall  have  paid  the  additional 
fee  which  would  have  been  payable  had  the  appeal  comprised  tho 
part  of  the  decision  bo  objected  to  *.  J 

17.  Where  a  suit  embl'aces  two  or  more  distinct  subjects'^,  the 
plaint  or  memorandum  of  appeal  shall  be  chargeable  with  the 
aggregate  amount  of  the  fees  to  which  the  plaints  or  memorandii, 
of  appeal  in  suits  embracing  separately  each  of  such  subjects  would 
be  liable  under  this  Act '. 

Nothing  in  the  former  part  of  this  section  shall  be  deemed 
to  affect  the  power  conferred  by  the  Code  of  Civil  Procedure, 
section  45,  paragraph  2. 

Written  18.  When  the  first  or  only  examination  of  a  person  who  com- 

tions  of '     pl^iiis   of   the   offence    of  wrongful    confinement,   or  of   wrongful 

complain-    refctraiut,  or  of  any  offence  other  than  an  offence  for  which  poUce 

*°  officers  may  arrest  without  a  warrant,  and  who  has  not  already 

presented  a  petition  on  which  a  fee  has  been  levied  under  this  Act, 

is  reduced  to  writing  under  the  provisions  of  the  Code  of  Criminal 

Procedure,  the  complainant  shall  pay  a  fee  of  eight  annas,  unless 

the  Court  thinks  fit  to  remit  such  payment. 

Exemption       19.  Nothing  contained  in  this  Act  shall  render  the   following 
documents,  documents  chargeable  with  any  fee  : — 

i.  Power-of-attorney  to  institute  or  defend  a  suit  when  executed 

by  an  officer,  warrant-officer,  non-commissioned  officer  or  private 

of  Her  Majesty's  army  not  in  civil  employment. 


'  This  section  relates  only  to  that 
class  of  cases  in  which  a  party  losing 
substantially  a  portion  of  his  claim  is 
precluded  from  re-agitating  and  re- 
asserting that  portion  before  the  ap- 
pellate court  without  paying  the 
proper  fee,  15  Suth.  Civ.  R.  511,  per 


Paul  J.  I 

^  distinct    and   separate  causes  of 

action,   i  All.  552  :   2  All.  676,  682; 

3  All.  131  :  9  All.  252. 

*  But  see  the  proviso  in  ached. 

art.  I. 
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ii.  Declarations  mentioned  ia  section  ii8  and  section  164^  of  the 
Code  of  Civil  Procedure. 

iii.  Written  statements  called  for  by  the  Court  after  the  first 
hearing  of  a  suit  ^ 

iv.  Plaint  presented  to  a  military  Court  of  Requests'*  and  petition 
for  execution  of  a  decree  of  such  Court. 

V.  Plaints  in  suits  tried  by  Village  Munsifs*  in  the  Presidency  of 
Fort  St.  George. 

vi.  Plaints  and  processes  in  suits  before  District  Panchdyats  in 
the  same  Presidency. 

vii.  Plaints  in  suits  before  Collectors  under  Madras  Regulation 
Xnofi8i6. 

viii.  Probate  of  a  will,  letters  of  administration,  and  certificate 
mentioned  in  the  first  schedule  to  this  Act  annexed,  No.  12, 
where  the  amount  or  value  of  the  property  in  respect  of  which  the 
probate  or  letters  or  certificate  shall  be  granted  does  not  exceed 
one  thousand  rupees. 

ix.  Application  or  petition  to  a  Collector  or  other  officer  making 
a  settlement  of  land-revenue,  or  to  a  Board  of  Revenue,  or  a  Com- 
missioner of  Revenue,  relating  to  matters  connected  with  the 
assessment  of  land  or  the  ascertainment  of  rights  thereto  or 
interests  therein,  if  presented  previous  to  the  final  confirmation 
of  such  settlement. 

X.  Application  relating  to  a  supply  for  irrigation  of  water  be- 
longing to  Government. 

xi.  Application  for  leave  to  extend  cultivation,  or  to  relinquish 
land,  when  prenented  to  an  officer  of  land-revenue  by  a  person 
holding,  under  direct  engagement  with  Government,  land  of  which 
the  revenue  is  settled  but  not  permanently. 

xii.  Application  for  service  of  notice  of  relinquishment  of  land  or 
of  enhancement  of  rent. 

xiii.  Written  authority  to  an  agent  to  distrain. 

xiv.  First  application  (other  than  a  petition  containing  a 
criminal  charge  or  information)  for  the  summons  of  a  witness  or 
other  person  to  attend  either  to  give  evidence  or  to  proiluce  a 
document,  or  in  respect  of  the  protluction  or  filing  of  an  exhibit 
not  being  an  affidavit  made  for  the  immediate  purj^se  of  being 
produced  in  court. 

XV,  Bail-bonds  in  criminal  cases,  recognizances  to  prosecute  or  give 
evidence,  and  recognizances  for  personal  appearance  or  otherwise. 

'  These  sections  liave  not  been  re-  '  See  Act  VIII  of  1887  and  44  tt 

enacted  by  the  present  Code.  45  Vic.  c.  58,  s.  148. 

'  5  Bom.  400.  *  See  Mini.  Rej}.  IV  of  1816. 
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xvi.  Petition,  application,  charge,  or  information  respecting 
offence,  when  presented,  made  or  laid  to  or  before  a  Police  offi 
or  to  or  before  the  Heads  of  Villages  ^  or  the  Village  Police  '^  in  the 
territories  respectively  subject  to  the  Governors  in  Council  oi 
Madras  and  Bombay. 

xvii.  Petition  by  a  prisoner,  or  other  person  in  duress  or  undei 
restraint  of  any  Coui-t  or  its  officers '. 

xviii.  Complaint  of  a  public  servant  (as  defined  in  the  Indian 
Penal  Code  *),  a  municipal  officer,  or  an  officer  or  servant  of  a 
Railway  Company. 

xix.  Application  for  permission  to  cut  timber  in  Government 
forests,  or  otherwise  relating  to  such  forests. 

XX.  Application  for  the  payment  of  money  due  by  Government 
to  the  applicant. 

xxi.  Petition  of  appeal  against  the  chaukiddri  assessment  under 
Act  No.  XX  of  1856,  or  against  any  municipal  tax. 

xxii.  Applications  for  compensation  under  any  law  for  the  time 
being  in  force  relating  to  the  acquisition  of  property  for  public 
purposes  ^ 

xxiii.  Petitions  presented  to  the  Special  Commissioner  appointed 
under  Bengal  Act  No.  II  of  1869  {to  ascertain,  regulate,  and  record 
certain  tenures  in  Ckutia  Ndgpur). 

xxiv.  Petitions  under  the  Indian  Christian  Marriage  Act,  1872, 
sections  45  and  48  '. 
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Relief 
where  too 
high  a 
court-fee 
has  been 
paid. 


CHAPTER  III  A^ 

PROBATES,   LETTERS   OF   ADMIKISTEATION  AND   CERTIFICATES 
OF  ADMINISTRATION. 

19  A.  Where  any  person  on  applying  for  a  probate  of  a  will  or 
letters  of  administration  has  estimated  the  property  of  the  de- 
ceased to  be  of  greater  value  than  the  same  has  afterwards  proved 
to  be,  and  has  consequently  paid  too  high  a  court-fee  thereon,  if 
within  six  months  after  the  true  value  of  the  property  has  been  as- 
certained, such  person  produces  the  probate  or  letters  to  the  C9iief 
Controlling  Revenue  Authority  of  the  Province  in  which  jthe 
probate  or  letters  has  or  have  been  granted, 


'  Mad.  Regs.  XI  of  18 16  and  IV  of 
1821,  sec.  6. 

*  Bom.  Act  VIII  of  1867,  sees.  14, 
15,  16. 

'  10  Cal.  61. 

*  Supra,  vol.  I.  pp.  95-97. 

*  See  above,  p.  1017,  note  2. 


'  See  Act  XV  of  1872,  sec.  2. 

'  This  chapter,  founded  on  48  Geo. 
Ill,  c.  149,  sec.  35,  and  55  Geo.p^H 
c.  184,  sees.  40,  41,  42,  43,  6i> 
inserted  in  the  Court  Fees  Act  by 
XIII  of  1875,  sec.  6. 
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and  delivers  to  such  Authority  a  particular  inventory  and 
valuation  of  the  property  of  the  deceased,  verified  by  affidavit  or 
affirmation, 

and  if  such  Authority  is  satisfied  that  a  greater  fee  was  paid  on 
the  probate  or  letters  than  the  law  required, 

the  said  Authority  may — 

(a)  cancel  the  stamp  on  the  probate  or  letters,  if  such  stamp  has 
not  been  already  cancelled  ; 

(6)  substitute  another  stamp  for  denoting  the  court-fee  which 
should  have  been  paid  thereon ;  and 

(c)  make  an  allowance  for  the  difference  between  them  as  in  the 
case  of  spoiled  stamps,  or  repay  the  same  in  money,  at  his 
discretion  '. 

19  B.  Whenever  it  is  proved  to  the  satisfaction  of  such  Authority  Relief 
that  an  executor  or  administrator  has  paid  debts  due  from  the  T^f*. 
deceased  to  such  an  amount  as,  being  deducted  out  of  the  amount  ^oni  a  de- 
of  value  of  the  estate,  reduces  the  same  to  a  sum  which,  if  it  had  cewed 
been  the  whole  gross  amount  or  value  of  the  estate,  would  have  ha\^been 
occasioned  a  less  court-fee  to  be  paid  on  the  probate  or  letters  of  paid  out  of 
administration  granted  in  respect  of  such  estate  than  has  been       «*****• 
actually  paid  thereon  under  this  Act, 

euch  Authority  may  return  the  difference,  provided  the  same 
be  claimed  within  three  years  after  the  date  of  such  probate 
or  letters. 

But  when,  by  reason  of  any  legal  proceeding,  the  debts  due  from 
the  deceased  have  not  been  ascertained  and  paid,  or  his  effects  have 
not  been  recovered  and  made  available,  and  in  consequence  thereof 
the  executor  or  administrator  is  prevented  from  claiming  the 
return  of  such  difference  within  the  said  term  of  three  years,  tlie 
said  Authority  may  allow  such  further  time  for  making  the  claim 
as  may  appear  to  be  reasonable  under  the  circumstances  '. 

19  c.  Whenever  such  '  a  grant  of  probate  or  letters  of  adniinis-  Relief  in 
tration  has  been  or  is  made  in  respect  of  the  whole  of  the  property  ,,yeral 
belonging  to  an  estate,  and  the  full  fee  chargeable  under  this  Act  gnnta. 
has  been  or  is  paid  thereon,  no  fee  shall  he  chargeable  under  the 
same  Act  when  a  like  grant  is  made  in  respect  of  the  whole  or  any 
part  of  the  ^^ame  property  belonging  to  the  same  estate  ; 

Whenever  such  a  grant  has  been  or  is  made  in  respect  of  any 
property  forming  part  of  an  estate,  the  amount  of  fees  tlien 
actually  paid  under  this  Act  shall  bo  deducted  when  a  like  grant  is 

'  From  55  Geo.  Ill,  0.  184,  tec.  40.  *  The  inMrtion  of  thia  word  ia  % 

*  From  55  Geo.  Ill,  0.  184,  sec.  51.      clerical  or  typographical  error. 
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Probates 
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valid  as 
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though  not 
covered  by 
Court-fee. 


Provision 
for  case 
v?here  too 
low  a 
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has  been 
paid  on 
probates, 
etc. 


Adminis- 
trator to 
give  proper 


made  in  respect  of  property  belonging  to  the  same  estate,  identic 
with  or  including  the  property  to  which  the  former  grant  relates'^ 

10  D.  The  probate  of  the  will,  or  the  letters  of  administratioi  «f  | 
the  effects,  of  any  person  deceased  heretofore  or  hereafter  granted 
shall  be  deemed  valid  and  available  by  his  executors  or  administra- 
tors for  recovering,  transferring,  or  assigning  any  moveable  or 
immoveable  property  whereof  or  whereto  the  deceased  was  pos- 
sessed or  entitled,  either  wholly  or  partially  as  a  trustee,  notwith- 
standing the  amount  or  value  of  such  property  is  not  included  in 
the  amount  or  value  of  the  estate  in  respect  of  which  a  court-fee 
was  paid  on  such  probate  or  letters  of  administration  '. 

19  E.  Where  any  person  on  applying  for  probate  or  letters  of 
administration  has  estimated  the  estate  of  the  deceased  to  be  of  less 
value  than  the  same  has  afterwards  proved  to  be,  and  has  in  conse- 
quence paid  too  low  a  court-fee  thereon,  the  Chief  Controlling 
Revenue  Authority  of  the  Province  in  which  the  probate  or 
letters  has  or  have  been  granted,  may,  on  the  value  of  the  estate  of 
the  deceased  being  verified  by  affidavit  or  affirmation,  cause  the 
probate  or  letters  of  administration  to  be  duly  stamped  on  payment 
of  the  full  court-fee  which  ought  to  have  been  originally  pjiid 
thereon  in  respect  of  such  value  and  of  the  further  penalty, 
if  the  probate  or  letters  is  or  are  produced  within  one  year 
from  the  date  of  the  grant,  of  five  times,  or  if  it  or  they  is  or  are 
produced  after  one  year  from  such  date,  of  twenty  times,  such 
proper  court-fee,  without  any  deduction  of  the  court-fee  originally 
paid  on  such  probate  or  letters  : 

Provided  that,  if  the  application  be  made  within  six  months  af^er 
the  ascertainment  of  the  true  value  of  the  estate  and  the  discoveiy 
that  too  low  a  court-fee  was  at  first  paid  on  the  probate  or  letters, 
and  if  the  said  Authority  is  satisfied  that  such  fee  was  paid  in  con- 
sequence of  a  mistake  or  of  its  not  being  known  at  the  time  that 
some  particular  part  of  the  estate  belonged  to  the  deceased,  aiid 
without  any  intention  of  fraud  or  to  delay  the  payment  of  the 
proper  court-fee,  the  said  Authority  may  remit  the  said  penalty, 
and  cause  the  probate  or  letters  to  be  duly  stamped  on  payment 
only  of  the  sum  wanting  to  make  up  the  fee  which  should  have 
been  at  first  paid  thereon  ^. 

19  F.  In  case  of  letters  of  administration  on  which  too  low  a 
court-fee  has  been  paid  at  first,  the  said  Authority  shall  not  ca$se 


*  See  Financial  Department  Noti- 
fication No.  2623,  Gazette  of  India, 
25  April,  1874,  p.  264. 


48  Geo.  Ill,  c.  149,  sec.  35. 
55  Geo.  Ill,  c.  184,  sec.  41. 
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the  same  to   be   duly   stamped   in  manner   aforesaid    until   the  security 
Administrator  has  given  such  security  to  the  Court  by  which  the  ^f*"* 
letters  of  administration  have  been  granted  as  ought  by  law  to  gtamped 
have  been  given  on  the  granting  thereof  in  case  the  full  value  of  under 
the  estate  of  the  deceased  had  been  then  ascertained '.  '**'■  '^  ** 

10  G.  Where  too  low  a  Court-fee  has  been  paid  on  any  probate  Execaton 
or  letters  of  administration  in  consequence  of  any  mistake,  or  of  its  et«-.no* 
not  being  known  at  the  time  that  some  particular  part  of  the  ^u^fee 
estate  belonged  to  the  deceased,  if  any  executor  or  administrator  °^  ?"">■ 
acting  under  such  probate  or  lettere  does  not,  within  six  mouths  within  gjx 
after  the  first  day  of  April  1875,  or  after  the  discovery  of  tlie  mis-  monthn 
take  or  of  any  effects  not  known  at  the  time  to  have  belonged  to  *  f 

the  deceased,  apply  to  the  said  Authority  and  pay  what  is  wanting  underpay- 
to  make  up  the  Court-fee  which  ought  to  have  been  paid  at  first  on  ™*°*- 
such  probate  or  letters,  he  shall  forfeit  the  sum  of  one  thousand 
rupees  and  also  a  further  sum  at  the  rate  of  ten  rupees  per  cent,  on 
the  amount  of  the  sum  wanting  to  make  up  the  proper  Court-fee '. 

19  H.  The  provisions  of  sections   19  A  to   190  (both  inclusive)  Sees, 
shall,  mutatis  mutandis,    apply  to  certificates  gi'anted  under  Act  '9  *  'o 
No.  XL  of  1858  {for  making  better  2>rovision  for  tlie  care  of  the  pij^d  to 
persons  and  property  of  Minors  in  tlie  Presidency  of  Fort  William  certific»t«« 
in  Bengal)  or  Act  XX  of  1864  {for  making  better  provision  for  the  XL  of  1858 
eare  of  the  jyersons  and  jrrojyeHy  of  Minors  in  the  Presidency  of  »nd  XX 
Bombay)  and  to  the  holders  of  such  certificates.  **  '    ^' 


CHAPTER  IV. 

PROCESS    FEES. 

20.  The  High  Court'  shall,  as  soon  as  may  be,  make  rules  as  to  RuIm  m 
the  following  matters  :—  *1!!!*"  °' 

i.  the  fees  chargeable  for  serving  and  executing  processes  issued 
by  such  Court  in  its  appellate  jurisdiction,  and  by  the  other  Civil 
and  Revenue  *  Courts  established  within  the  local  limits  of  such 
juiisdiction : 

ii.  the  fees  chargeable  for  serving  and  executing  processes  issued 
by  the  Criminal  Courts  established  within  such  limits  in  the  oaae 
of  offences  other  than  offences  for  which  police  officers  may  arrest 
without  a  warrant ;  and 

•  56  Geo.  III.  c.  184,  aec.  43.  of  1886.  tao.  88  (a)  (o\ 

*  55  Geo.  Ill,  c.  181,  Bee.  43.  *  In  the  Pujib,  the  worda  'and 
'  See  also  in  Bombay,  Act  XIV  of      Revenue'  ar*  repealed  by  Act  XVII 

1869,  sec.  4a, and  in  Burma,  ActXVII      of  1887. 
of  1875,  sees.  68,  74,  and  Keg.  VIII 
VOL.   IT.  3   i: 
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Confirma- 
tion and 
publica- 
tion of 
rales. 


Tables  of 
process- 
fees. 


Number  of 
peons  in 
District 
and  subor- 
dinate 
Courts. 


Number  of 

peons  in 

provincial 

Small 

Cause 

Courts. 


Number  of 
peons  in 
Revenue 
Courts. 


Process 
served 
under  this 
chapter  to 
be  held 
process 
under 
Civil  Pro- 
cedure 
Code. 


iii.  the  remuneration  of  the  peons  and  all  other  persons  employed 
by  leave  of  a  Court  in  the  service  or  execution  of  processes. 

The  High  Court  may  from  time  to  time  alter  and  add  to  the 
rules  so  made. 

All  such  rules,  alterations,  and  additions  shall,  after  being  con- 
firmed by  the  Local  Government,  and  sanctioned  by  the  Governor 
General  of  India  in  Council,  be  published  in  the  local  official 
Gazette  ^,  and  shall  thereupon  have  the  force  of  law. 

Until  such  rules  shall  be  so  made  and  published,  the  fees  now 
leviable  for  serving  and  executing  processes  shall  continue  to  be 
levied,  and  shall  be  deemed  to  be  fees  leviable  under  this  Act. 

21.  A  table  in  the  English  and  vernacular  languages,  showing 
the  fees  chargeable  for  such  service  and  execution,  shall  be  exposed 
to  view  in  a  conspicuous  part  of  each  Court. 

22.  Subject  to  rules  to  be  made  bytheHigh  Court  and  approved  by 
the  Local  Government  and  the  Governor  General  of  India  in  Coxincil, 

every  District  Judge  and  every  Magistrate  of  a  District  shall  fix, 
and  may  from  time  to  time  alter,  the  number  of  peons  necessary  to 
be  employed  for  the  service  and  execution  of  processes  issued  out  of 
his  Court  and  each  of  the  Courts  subordinate  thereto, 

and  for  the  purposes  of  this  section,  every  Court  of  Small  Causes 
established  under  Act  No.  XI  of  1865  {to  consolidate  and  amend  the 
law  relating  to  Courts  of  Small  Causes  beyond  the  local  limits  of  the 
ordinary  original  civil  jurisdiction  of  the  High  Courts  of  Judicature) 
shall  be  deemed  to  be  subordinate  to  the  Court  of  the  District  Judge". 

23.  Subject  to  rules  to  be  framed  by  the  Chief  Controlling 
Eevenue  Authority  and  approved  by  the  Local  Government  and 
Governor  General  of  India  in  Council,  every  officer  performing  the 
functions  of  a  Collector  of  a  District  shall  fix,  and  may  from  time 
to  time  alter,  the  number  of  peons  necessary  to  be  employed  for 
the  service  and  execution  of  processes  issued  out  of  his  Court  or  the 
Courts  subordinate  to  him  ^. 

24.  Every  process  served  or  executed  under  this  chapter  shall 
be  held  to  be  a  process  within  the  meaning  of  section  188*  of  the 
Code  of  Civil  Procedure,  and  of  section  2  °  of  Act  No.  XXIII  of 
1 86 1  {to  amend  Act  VIII  0/1859). 


*  See  Macpherson's  Lists,  pp.  99, 68  2 
(Madras)  ;  195,  196,  683  (Bombay) ; 
336,  337  (Lower  Provinces)  ;  419,  420 
(N.  W.  Provinces) ;  456  (Panj^b) ; 
489  (Oudh) ;  506  (Central  Provinces) ; 
527,  528  (British  Burma). 

*  To  be  construed  as  referring  to  the 


Provincial  Small  Cause  Courts  Act, 
i887,seeActIXofi887,8ec.  2,cl.  (3). 

'  In  the  Panjib  this  section  is 
repealed  by  Act  XVII  of  1887. 

*  not  re-enacted  in  the  present  Code. 

'  sec.  93  of  the  present  Code :  see 
also  sec.  636. 
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CHAPTER   V. 

OF  THE  MOBE  OP  LEVYING  FEES. 

25.  All  fees  referred  to  in  section  3  or  chargeable  under  this  Collection 

Act  shall  be  collected  by  stamps.  of  fees  by 

stamps. 
.     26.  The  stamps  used  to  denote  any  fee  chargeable  under  this  Act  stamps  to 
shall  be  impressed,  or  adhesive,  or  partly  impressed  and  partly  ^^  '^^■- 
adhesive,  as  the  Governor  General  of  India  in  Council  may,  by  ^heTive**^ 
notification  in  the  Gazette  of  India,  from  time  to  time  direct^. 

27.  The  Local  Government  may,  from  time  to  time,  make  rules  Rules  for 
for  regulating —  supply, 

(a)  the  supply  of  stamps  to  be  used  under  this  Act,  renewal' 

(6)  the  number  of  stamps  to  be  used  for  denoting  any  fee  charge-  ^^^  keep- 
able  under  this  Act,  counte'of 
(c)  the  renewal  of  damaged  or  spoiled  stamps,  and  stamps. 
{d)  the  keeping  accounts  of  all  stamps  used  under  this  Act  : 
Provided  that,  in  the  case  of  stamps  used  under  section  3  in 
a  High  Court,  such  rules  shall  be  made  with  the  concurrence  of 
the  Chief  Justice  of  such  Court. 

All  such  rules  shall  be  published  in  the  local  official  Gazette,  and 
shall  thereupon  have  the  force  of  law  '^. 

28.  No  document  which  ought  to  bear  a  stamp  under  this  .Act  Stamping 
shall  be  of  any  validity,  unless  and  until  it  is  properly  stamped '.    documents 

But  if  any  such  document  is  through  mistake  or  inadvertence  tently  re- 
received,  filed  or  used  in  any  Court  or  office  without  being  properly  ceived. 
stamped,  the  presiding  Judge  or  the  head  of  the  office,  as  the  case 
may  be,  or,  in  the  case  of  a  High  Court,  any  Judge  of  such  Court, 
may,  if  he  thinks  fit,  order  that  such  document  being  stamped 
accordingly'',  the  same  and  every  proceeding  I'elative  thereto  shall 
be  as  valid  as  if  it  had  been  properly  stamped  in  the  first  instance. 

29.  Where  any  such  document  is  amended  in  order  merely  to  Amended 
correct  a  mistake  and  to  make  it  conform  to  the  original  intention  document, 
of  the  parties,  it  shall  not  be  necessary  to  impose  a  fresh  stamp. 

'  See  Gazette  of  India,  21  April,  573  (Coorg)  ;  586  (Ajmer  and  Mer- 

J883,  Part  I,  p.  189.  wiCra)  ;  646,  647  (Assam). 

"  See  Macpherson's  Xrt'«/«,  1884,  pp.  '  2  All.  682. 

99,  100   (Madras);    199,  200  (Bom-  ^  But  such  an  order  cannot  be  passed 

^*y)  >  337/  338  (Bengal) ;  432  (N.  W.  after  the  decision  of  the  case  to  which 

Provinces) ;  457  (Panjitb)  ;  507  (Cen-  the  question  of  the  payment  of  court 

tral  Provinces);  528  (Brit'sh Burma) ;  fees  relates,  7  All.  528. 

3    ^'    2 
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Cancella- 
tion of 
stamp. 


30.  No  document  requiring  a  stamp  under  this  Act  shall  be 
filed  or  acted  upon  in  any  proceeding  in  any  Court  or  office  until 
the  stamp  has  been  cancelled. 

Such  officer  as  the  Court  or  the  head  of  the  office  may  from  time 
to  time  appoint  shall,  on  receiving  any  such  document,  forthwith 
effect  such  cancellation  by  punching  out  the  figure-head  so  as  to 
leave  the  amount  designated  on  the  stamp  untouched,  and  the  part 
removed  by  punching  shall  be  burnt  or  otherwise  destroyed. 


CHAPTER   YI. 


Repay- 
ment of 
fees  paid 
on  applica- 
tions to 
Criminal 
Courts. 


Amend- 
ments of 
Act  VIII 
of  1859, 

88.  308, 
309.  371. 

373- 


MISCELLANEOUS. 

31.  i.  Whenever  an  application  or  petition  containing  a  com- 
plaint or  charge  of  an  offence  ^,  other  than  an  offence  for  which 
Police  officers  may  arrest  without  warrant,  is  presented  to  a 
Criminal  Court,  the  Court,  if  it  convict  the  accused  person,  shall, 
in  addition  to  the  penalty  imposed  upon  him,  order  him  to  repay 
to  the  complainant  the  fee  paid  on  such  application  or  petition  ^. 

ii.  In  the  case  mentioned  in  section  18,  the  Court,  if  it  convict 
the  accused  person,  shall,  in  addition  to  the  penalty  imposed  upon 
him,  order  him  to  repay  to  the  comiDlainant  the  fee,  if  any,  paid 
by  the  latter  for  the  examination. 

iii.  When  the  complainant  has  paid  fees  for  serving  processes  in 
either  of  the  cases  mentioned  in  the  first  and  second  paragraphs 
of  this  section,  the  Court,  if  it  convict  the  accused  person,  shall,  in 
addition  to  the  penalty  imposed  upon  him,  order  him  to  repay  such 
fees  to  the  complainant. 

iv.  All  fees  ordei'ed  to  be  repaid  under  this  section  may  be 
recovered  as  if  they  were  fines  imposed  by  the  Court. 

32.  The  Code  of  Civil  Procedure,  sections  308  and  309 ',  shall 
be  read  as  if,  for  the  words  '  stamp-duty '  and  '  stamps,'  the  words 
and  figures  'fees  chargeable  under  the  Court  Fees  Act,  1870,' 
were  substituted;  section  371  *  of  the  same  Code  shall  be  read  as 
if,  for  the  words  '  a  stamp  of  the  value,'  the  words  '  the  payment 
of  the  fee,'  were  substituted;  and  section  373®  of  the  same  Code 
shall  be  read  as  if,  for  the  words  '  on  a  stamp  paper  of  the  value,' 


*  This  does  not  include  illegal  seizure 
and  detention  of  cattle,  8  Bom.  H.  C. 
Cr.  22:7  Mad.  345. 

'  Such  order  is  an  integral  part  of 
the  sentence,  5  Mad.  H.  C.  Rulings, 
xxviii :  and  see  8  Bom.  H.  C.  Cr.  22. 


'  sees.   410,    411    of    the  present  j 
Code.  j 

*  not   re-enacted    in    the    present 
Code ;  but  see  sec.  588. 

°  sec.  587  of  the  present  Code. 
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the  words  '  and  shall  be  chargeable  with  the  fee,'  were  substituted ; 
and  as  if,  for  the  words  '  for  the  stamps,'  the  words  '  the  fees,'  were 
substituted. 

33.  Whenever  the  filing  or  exhibition  in  a  Criminal  Court  of  a 
document  in  respect  of  which  the  proper  fee  has  not  been  paid  is, 
in  the  opinion  of  the  presiding  Judge,  necessary  to  prevent  a 
failure  of  justice,  nothing  contained  in  section  4  or  section  6  shall 
be  deemed  to  prohibit  such  filing  or  exhibition. 

34.  In  the  General  Stamp  Act,  1869  ^,  section  48  shall  be  read 
as  if,  for  the  words  and  figures  *  Act  No.  XXVI  of  1867  {to  amend 
the  law  relating  to  Stamp  Duties),'  the  words  and  figures  '  The 
Court  Fees  Act,  1870,'  were  substituted. 

35.  The  Governor  General  of  India  in  Council  may  from  time 
to  time,  by  notification  in  the  Gazette  of  India,  reduce  or  remit, 
in  the  whole  or  in  any  part  of  British  India,  all  or  any  of  the  fees 
mentioned  in  the  first  and  second  schedules  to  this  Act  annexed  ', 

and  may  in  like  manner  cancel  or  vary  such  order. 

36.  Nothing  in  chapters  II  and  V  of  this  Act  applies  to  the 
commission  payable  to  the  Accountant  General  of  the  High  Court 
at  Fort  William,  or  to  the  fees  which  any  officer  of  a  High  Court 
is  allowed  to  receive  in  addition  to  a  fixed  salary. 


Admission 
in  criminal 
cases  of 
documents 
for  which 
proper  fee 
has  not 
been  paid. 
Boles  for 
sale  of 
stamps. 


Power  to 
reduce  or 
remit  fees. 


Saving  of 
fees  to  cer- 
tain officers 
of  High 
Court. 


SCHEDULE  I. 
Ad  valorem  fees. 


Number. 

Proper  Fee. 

I.  Plaint^  or  memo-    , 
randum     of    appeal  * 
(not    otherwise    pro- 
vided for  in  this  Act') 
presented  to  any  Civil  " 
or  JRe venue  Court,  ex- 
cept those  mentioned 
in  section  3  *.                 V 

When  the  amount  or  value  of 
the  subject-matter  in  dispute 
does  not  exceed  five  rupees  ... 

When  such  amount  or  value 
exceeds  five  rupees,  For  every 
five  rupees,  or  part  thereof,  in 
excess  of  five  rupees,  up  to  one 
hundred  rupees 

Six  annas. 
Six  annas. 

'  Repealed  by  Act  I  of  1879. 

*  See  a  list  of  twenty- four  notifica- 
tions under  this  section  in  Macpher- 
son's  Lists  of  Enactments  in  force  in 
British  India,  Calcutta,  1884,  pp. 
41-46,  681. 

'*  The  court  fee  payable  on  a  claim 
for  set-off  is  the  same  as  for  a  plaint, 
8  All.  396.      But  in  the  case  of  an 


application  to  file  an  award,  the  fee 
is  that  fixed  for  other  applications, 
10  Cal.  II. 

*  10  Bom.  238. 

■  14  Suth.  Civ.  R.  31. 

"  To  ascertain  the  proper  fee  levi- 
able on  the  institution  of  a  suit,  see 
the  Table  annexed  to  this  schedule. 
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Schedule 

I. 
Ad  va- 
lorem fees. 


Number. 


I .  Plaint  ,^c.— 
{continued). 


Proper  Fee. 


When  such  amount  or  value 
exceeds  one  hundred  nipees, 
For  every  ten  rupees,  or  part 
thereof,  in  excess  of  one  hun- 
dred rupees,  up  to  one  thou- 
sand rupees     ... 

When  such  amount  or  value 
exceeds  one  thousand  rupees, 
For  every  one  hundred  rupees, 
or  part  thereof,  in  excess  of 
one  thousand  rupees,  up  to 
five  thousand  rupees  ... 

When  such  amount  or  value 
exceeds  five  thousand  rupees, 
For  eveiy  two  hundred  and 
fifty  rupees,  or  part  thereof,  in 
excess  of  five  thousand  rupees, 
up  to  ten  thousand  rupees    . . . 

When  such  amount  or  value 
exceeds  ten  thousand  rupees. 
For  every  five  hundred  rupees, 
or  part  thereof,  in  excess  of 
ten  thousand  rupees,  up  to 
twenty  thousand  rupees 

When  such  amount  or  value 
exceeds  twenty  thousand  ru- 
pees. For  every  one  thousand 
rupees,  or  part  thereof,  in  ex- 
cess of  twenty  thousand  ru- 
pees, up  to  thirty  thousand 
rupees  ... 

When  such  amount  or  value 
exceeds  thirty  thousand  rupees, 
For  eveiy  two  thousand  ru- 
pees, or  part  thereof,  in  excess 
of  thirty  thousand  rupees,  up 
to  fifty  thousand  rupees 

When  such  amount  or  value 
exceeds  fifty  thousand  rupees. 
For  every  five  thousand  ru- 
pees, or  part  thereof,  in  excess 
of  fifty  thousand  rupees 

Provided  that  the  maximum 
fee  leviable  on  a  plaint  or 
memorandum  of  appeal  shall 
be  three  thousand  rupees'. 


Twelve  annas. 


Five  rupees. 


Ten  rupees. 


Fifteen  rupees. 


Twenty  rupees. 


Twenty  rupees. 

Twenty-five 
rupees. 


'  3  All.  1 08. 
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Number. 


2.  Plaint  in  a  suit  for 
possession  under  Act  No. 
XIV  of  1859  (^^  provide 

for    the    limitation    of 
suits),  section  15 '. 

3.  Petition  under  the 
Indian  Registration  Act, 
section  53  ■'. 

4.  Application  for  re- 
view of  judgment^,  if 
presented  on  or  after  the 
ninetieth  day  from  the 
date  of  the  decree. 

5.  Application  for  re- 
view of  judgment',  if 
presented  before  the 
ninetieth  day  from  the 
date  of  the  decree  *. 


6.  Copy  or  transla- 
tion of  a  judgment  or 
order  not  being,  or* 
having  the  force  of,  a 
decree. 


Proper  Fee, 


Schedule 

I. 
Ad  va- 
lorem fees. 


When  such  judgment  or  order 
is  passed  by  any  Civil  Court 
other  than  a  High  Court,  or  by 
the  presiding  officer  of  any 
Revenue  Court  or  Office,  or  by 
any  other  judicial  or  execu- 
tive authority — 

(a)  If  the  amount  or  value  of 
the  subject-matter  is  fifty  or 
less  than  fifty  rupees       . . .    Four  annas. 

(5)  If  such   amount   or   value 

exceeds  fifty  rupees         ...    Eight  annas. 

When  such  judgment  or  order 
is  passed  by  a  High  Court    . . .    One  rupee. 


A  fee  of  one-half 
the  amount  pre- 
scribed in  the 
foregoing  scale. 


The  fee  leviable 
on  the  plaint  or 
memorandum  of 
appeal  *. 


One-half  of  the  fee 
leviable  on  the 
plaint  or  memor- 
andum of  appeal. 


*  Repealed  (except  as  to  the  Sche- 
duled Districts)  by  the  Specific  Relief 
Act,  I  of  1887,  sec.  2,  supra,  vol.  I. 

P-  945- 

»  6  Mad.  H.  C.  351.  The  Registra- 
tion Act  referred  to  is  XX  of  1866, 
which  was  repealed  by  Act  VIII  of 
1871,  except  as  to  agreements  re- 
corded under  sec.  52  of  the  former 
Act  before  i  July,  1871. 

'  See  the  Civ.  Proc.  Code,  sec.  623, 
and  4  Bom.  26. 

*  i.  e.  (according  to  the  Madras  High 


Court)  the  fee  which  would  be  leviable 
on  a  plaint  or  memorandum  of  appeal 
seeking  the  additional  relief  sought 
by  the  petition  of  review,  7  Mad. 
H.  C,  Appx.  I. 

»  Civ.  Proc.  Code,  sec.  623.  This 
does  not  include  a  petition  for  a  new 
trial  in  a  Small  Cause  Court,  1 4  Suth. 
Civ.  R.  249  :  7  Bom.  H.  C,  A.C.  109. 

•  In  computing  this  period,  the  time 
during  which  the  Court  is  closed  for 
vacation  cannot  be  excluded,  9  Mad. 
134- 
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Schedule 

I. 
Ad  va- 
lorem fees. 


Number. 


7.  Copy  of  a  decree  . 
or  order  having  the< 
force  of  a  decree '. 


8.  Copy  of  any  docu- 
ment liable  to  stamp- 
duty  underthe  General 
Stamp  Act,  1869'', 
when  left  by  any  party 
to  a  suit  or  proceeding 
in  place  of  the  original 
withdrawn. 

9.  Copy  of  any  re- 
venue or  judicial  pro-  'v 
ceeding  or  order  not  ' 
otherwise  provided  for 
by  this  Act,  or  copy 
of  any  account,  state- 
ment,  report    or  the 
like,  taken  out  of  any 
Civil   or  Criminal  or 
Revenue     Court     or 
office,    or    from    the 
office     of    any    chief 
officer  charged  with  the 
executive  administra-  / 
tion  of  a  Division. 

10.  Certificate  of  ad- 
ministration granted 
under  Act  No.  XL  of 
1858  {for  making 
better  provision  for 
the  care  of  the  persons 
and  property  of 
minors  in  the  Presi- 
dency of  Fort  William  J 
in  Bengal),  or  under 
Act  No.  XX  of  1864 
{for  making  better 
provision  for  the  care 
of  the  persons  and 
property  of  minors  in 
thePresidency  of  Bom- 
bay) 3. 


Proper  Fee. 


When  such  decree  or  order  is 

made  by  any  Civil  Court  other 

than  a  High  Court,  or  by  any 

Revenue  Court — 

(a)  If  the  amount  or  value  of 

the   subject-matter  of  the 

suit  wherein   such  decree 

or   order  is  made  is  fifty 

or  less  than  fifty  rupees  . . . 

(6)  If  such    amount    or   value 

exceed  fifty  rupees 

When  such  decree  or  order  is 
made  by  a  High  Court 

(a)  When  the  stamp-duty 
chargeable  on  the  original 
does     not     exceed     eight 


{b)  In  any  other  case  ... 


For  every  three  hundred  and 
sixty  words  or  fraction  of 
three  hundred  and  sixty  words 


If  the  amount  or  value  of  the 
property  in  respect  to  which 
such  certificate  is  granted  does 
not  exceed  five  hundred  rupees 


If  such  amount  or  value  exceeds 
five  hundred  rupees  but  not  one 
thousand  rupees      


And  for   every  one    thousand 

rupees,    or    part    thereof,    in 

\      excess  of  one  thousand  rupees  . 


Eight  annas. 
One  rupee. 

Four  rupees. 

The  amount  of  the 
duty  chargeable 
on  the  original. 


Eight  annas. 


Eight  annas. 


Five  rupees. 


Ten  rupees. 


Five  rupees. 


'  6  Mad.  H.  C.  Appx.  xii,  xxiv.        ^  Now  see  Act  I  of  1879,  sec.  21,  infra. 
'  See  sec.  6  supra  and  1 2  Cal.  542. 
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Number. 


11.  Probate  of  a 
will  or  letters  of  ad- 
ministration with  or 
without  will  annexed. 

12.  Certificate 
granted  under  Act 
No.  XXVU  of  i860 
{for  facilitating  the 
collection  of  debts  on 
successions,  and  for 
the  security  of  parties 
paying  debts  to  the 
representatives  of  de- 
ceased persons),  or 
under  Bombay  Regu- 
lation VIII  of  1827 
{to  provide  for  the 
formal  recognition  of 
Heirs,  Executors  and 
Administrators,  and 
for    the  appointment 

of  Administrators  and 
Managers  of  Proper- 
ty by  the  Courts). 


13.  Application  to 
the  Chief  Court  or  the 
Court  of  the  Financial 
Commissioner  of  the 
Panj.ib  for  the  exercise 
of  its  revisional  juris- 
diction under  Kection 
62  a  of  the  Code  of  Civil 
Procedure '. 


If  the  amount  or  value '  of  the 
property^  in  respect  of  which 
the  probate  or  letters  or  cer- 
tificate shall  be  granted  ex- 
ceeds one  thousand  rupees  ^ 

Note. — The  person  to  whom 
any  such  certificate  is  granted, 
or  his  representative,  shall, 
after  the  expiration  of  twelve 
months  from  the  date  of  such 
certificate  and  thereafter  when- 
ever the  Court  granting  such 
certificate  requires  him  so  to 
do,  file  a  statement  on  oath  of 
all  moneys  recovered  or  realised 
by  him  under  such  certificate. 

If  the  moneys  so  recovered  or 
realised  exceed  the  amount  of 
debts  or  other  property  as 
sworn  to  by  the  person  to 
whom  the  certificate  is  granted, 
the  Court  may  cancel  the  same 
and  order  such  person  to  take 
out  a  fresh  certificate  and  pay 
the  fee  prescribed  by  this 
schedule  for  such  excess. 

In  default  of  filing  such  state- 
ment within  the  time  allowed, 
the  Court  may  cancel  the 
certificate. 

When  the  amount  or  value  of 
the  subject-matter  in  dispute 
does  not  exceed  twenty-five 
rupees  ...         ...         

When  such  amount  or  value 
exceeds  twenty-five  rupees. 


Proper  Fee. 


Two  per  centum 
on  such  amount 
or  value  ^ :  Pro- 
vided that  when, 
after  a  certificate 
has  been  granted 
as  aforesaid  in  re- 
spect of  any  estate, 
probate  or  letters 
of  administration 
is  or  are  granted 
in  respect  of  the 
same  estate,  the 
fee  payable  in  re- 
spect of  such  latter 
grant  shall  be 
reduced  by  the 
amount  of  the  fee 
paid  in  respect  of 
the  former  grant  *. 


Schedule 

I. 
Ad  va- 
lorem fees. 


Two  rupees. 


The  fee  leviable  on 
a  memorandum  of 
appeal. 


*  i.e.  the  market-value,  i  Bom.  118, 
which,  where  the  property  is  mort- 
gaged, has  been  held  to  be  the  equity 
of  redemption,  6  N.  W.  P.  214.  But 
see  8  Ben.  Appx.  43,  where  Norman  J. 
held  that  the  value  of  mortgaged  pro- 
perty was  (for  the  purpose  of  this  Act) 
'the  value  of  the  entire  property,  less 
the  amount  of  the  encumbrance.'  So 
where  an  annuity  is  charged  on  the 
l)roperty,  the  fee  should  be  levied  on 
the  value  of  the  property  less  the  capi- 
talised value  of  the  annuity,  3  Cal.  736. 

'  to  which  the  deceased  was  entitled 


to,  not  property  of  which  he  was  a 
trustee,  6  Ben.  Appx.  138:  11  Ben. 
Appx.  39 :  14  Ben.  184  (but  see  7  Ben. 
57) :  or  over  which  he  exercises  a 
general  and  absolute  power  of  ap- 
pointment by  will,  13  Ben.  Appx.  21. 
No  allowance  is  made  for  debts  due  by 
the  deceased,  9  Ben.  30,  or  the  recovery 
of  which  is  doubtful,  13  Ben.  Appx.  24. 

'  6  Mad.  H.  C.  Appx.  xlv. 

*  This  proviso  was  added  by  Act  V 
of  1 88 1,  sec.  153. 

»  Added  by  Act  XVIII  of  1884,  sec. 
71- 
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Table  of  rates  of  ad  valorem  fees  leviable  on  ike  institution  of  suits. 


Schedule 
I. 


When  the 

1 

When  the 

amount  or 
value  of  the 

But  does  not 

Proper  Fee      \ 

amount  or 
value  of  the 

But  does  not 

Proper  Fee 

rubject-matter 

subject-matter 

exceed* 

exceeds 

Ks. 

Rs.    i 

Rs.  A. 

P. 

Rs. 

Rs. 

Rs.  A.  P. 

5 

0  6 

0 

4T0 

420 

31  8  0 

5 

10 

0  12 

0 

420 

430 

32  4  0 

lO 

15 

I   2 

0 

430 

440 

33  0  0 

15 

20 

I  8 

0 

440 

450 

33  12  0 

20 

35 

I  14 

0 

450 

460 

34  8  0 

35 

30 

2  4 

0 

460 

470 

35  4  0 

30 

35 

2  10 

0 

470 

480 

36  0  0 

35 

40 

3  0 

0 

480 

490 

36  12  0 

40 

45 

3  6 

0 

490 

500 

37  8  0 

45 

6° 

3  12 

0 

500 

510 

38  4  0 

50 

55 

4  2 

0 

510 

520 

39  0  0 

55 

60 

4  8 

0 

520 

530 

39  12  0 

60 

65 

4  14 

0 

530 

540 

40  8  0 

65 

70 

5  4 

0 

540 

550 

41  4  0 

70 

75 

5  10 

0 

65° 

560 

42  0  0 

75 

80 

6  0 

0 

560 

570 

42  12  0 

80 

85 

6  6 

0 

!      570 

580 

43  8  0 

85 

90 

6  12 

0 

580 

590 

44  4  0 

90 

95 

7   3 

0 

590 

600 

45  0  0 

95 

100 

7  8 

0 

600 

610 

45  12  0 

100 

no 

8  4 

0 

610 

620 

46  8  0 

no 

120 

9  0 

0 

620 

630 

47  4  0 

1 30 

130 

9  12 

0 

630 

640 

48  0  0 

»30 

140 

10  8 

0 

640 

650 

48  12  0 

140 

150 

II  4 

0 

650 

660 

49  8  0 

150 

160 

12  0 

0 

660 

670 

50  4  0 

160 

170 

12  12 

0 

670 

680 

51  0  0 

170 

180 

13  8 

0 

680 

690 

51  12  0 

180 

190 

14  4 

0 

690 

700 

53  8  0 

190 

200 

15  0 

0 

700 

710 

63  4  0 

aoo 

210 

15  13 

0 

710 

720 

54  0  0 

210 

220 

16  8 

0 

720 

730 

54  "  0 

aao 

330 

17  4 

0 

730 

740 

55  8  0 

330 

340 

18  0 

0 

740 

7SO 

56  4  0 

240 

250 

18  12 

0 

750 

760 

57  0  0 

350 

360 

19  8 

0 

760 

770 

57  13  0 

260 

270 

20  4 

0 

770 

780 

58  8  0 

370 

280 

■  21  0 

0 

780 

790 

59  4  0 

380 

290 

21  12 

0 

790 

800 

60  0  0 

290 

300 

22  8 

0 

800 

8to 

60  12  0 

300 

3»o 

33  4 

0 

810 

820 

61  8  0 

310 

330 

24  0 

0 

820 

830 

62  4  0 

330 

330 

34  12 

0 

830 

840 

63  0  0 

330 

340 

35  8 

0 

840 

850 

63  13   0 

340 

350 

36  4 

0 

850 

860 

64  8  0 

350 

360 

27  0 

0 

860 

870 

65  4  0 

360 

370 

27  12 

0 

870 

880 

66  0  0 

370 

380 

28  8 

0 

880 

890 

66  12  0 

380 

390 

29  4 

0 

890 

900 

67  8  0 

390 

400 

30  0 

0 

900 

910 

68  4  0 

400 

410 

30  12 

0 

910 

920 

69  0  0 
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When  the 

When  the 

amount  or 
value  o/the 

But  does  not 

Proper  Fee 

amount  or 
value  of  the 

But  docs  not 

Proper  Fee 

lubject-matter 

subject-matter 

exceed* 

exceeds 

Re. 

Es. 

Ra. 

A. 

P. 

Es. 

Es. 

Es.  A.  P. 

920 

930 

69 

12 

0 

6,250 

6,500 

335 

0     0 

930 

940 

70 

8 

0 

6,500 

6,750 

345 

0     0 

940 

950 

71 

4 

0 

6,750 

7,000 

355 

0     0 

950 

960 

72 

0 

0 

7,000 

7,250 

365 

0     0 

960 

970 

72 

12 

0 

7,250 

7,500 

375 

0     0 

970 

980 

73 

8 

0 

7,500 

7,750 

385 

0     0 

980 

990 

74 

4 

0 

7,750 

8,000 

395 

0     0 

990 

1,000 

75 

0 

0 

8,000 

8,250 

405 

0    0 

1,000 

1,100 

80 

0 

0 

8,250 

8,500 

415 

0    0 

1,100 

I,2CO 

85 

0 

0 

8,500 

8,750 

425 

0     0 

1,200 

1,300 

90 

0 

0 

8,750 

9,000 

435 

0     0 

1,300 

1,400 

95 

0 

0 

9,000 

9,250 

445 

0     0 

1,400 

1,500 

100 

0 

0 

9,250 

9,500 

455 

0     0 

1,500 

1,600 

105 

0 

0 

9,500 

9,750 

465 

0    0 

1,600 

1,700 

no 

0 

0 

9,750 

10,000 

475 

0     0 

1,700 

1,800 

"5 

0 

0 

10,000 

10,500 

490 

0     0 

1,800 

1,900 

120 

0 

0 

10,500 

1 I ,000 

505 

0    0 

1,900 

2,000 

125 

0 

0 

1 1 ,000 

11,500 

520 

0     0 

2,000 

2,100 

130 

0 

0 

11,500 

12,000 

535 

0     0 

2,100 

2,200 

135 

0 

0 

12,000 

12,500 

550 

0     0 

2,200 

2,300 

140 

0 

0 

12,500 

13,000 

565 

0     0 

2,300 

2,400 

145 

0 

0 

13,000 

13,500 

580 

0     0 

2,400 

2,500 

150 

0 

0 

13,500 

14,000 

695 

0     0 

2,500 

2,600 

1S5 

0 

0 

14,000 

14,500 

610 

0     0 

2,600 

2,700 

160 

0 

0 

14,500 

15,000 

625 

0    0 

2,700 

2,800 

165 

0 

0 

15,000 

15,500 

640 

0     0 

2,800 

2,900 

170 

0 

0 

15,500 

16,000 

655 

0     0 

2,900 

3.000 

175 

0 

0 

1 6,000 

16,500 

670 

0    0 

3,000 

3,100 

180 

0 

0 

16,500 

17,000 

685 

0     0 

3,100 

3,200 

t85 

0 

0 

17,000 

17500 

700 

0    0 

3,200 

3,300 

190 

0 

0 

17,500 

18,000 

715 

0     0 

3,300. 

3,400- 

195 

0 

0 

18,000 

18,500 

730 

0     0 

3,4.00 

3,500 

200 

0 

0 

18,500 

19,000 

745 

0     0 

3,500 

3,600 

205 

0 

0 

19,000 

19.500 

760 

0    0 

3,600 

3.700 

210 

0 

0 

19,500 

20,000 

775 

0     0 

3»7oo 

3,800 

215 

0 

0 

20,000 

21,000 

795 

0     0 

3,800 

3,900 

220 

0 

0 

2 1 ,000 

22,000 

815 

0     0 

3,900 

4,000 

225 

0 

0 

22,000 

23,000 

835 

0     0 

4,000 

4,100 

230 

0 

0 

23,000 

24,000 

855 

0     0 

4,100 

4,200 

235 

0 

0 

24,000 

25,000 

875 

0     0 

4,200 

4,300 

240 

0 

0 

25,000 

26,000 

895 

0    0 

4,300 

4,400 

245 

0 

0 

26,000 

27,000 

915 

0     0 

4,400 

4,500 

250 

0 

0 

27,000 

28,000 

935 

0     0 

4,500 

4,600 

^55 

0 

0 

28,000 

29,000 

955 

0     0 

4,600 

4,700 

260 

0 

0 

29,000 

30,000 

975 

0     0 

4,700 

4,800 

265 

0 

0 

30,000 

32,000 

995 

0     0 

4,800 

4,900 

270 

0 

0 

32,000 

34,000 

1,015 

0     0 

4,900 

5,000 

275 

0 

0 

34,000 

36,000 

1,035 

0     0 

6,000 

6,250 

285 

0 

0 

36,000 

38,000 

1,055 

0     0 

5,250 

6,500 

295 

0 

0 

38,000 

40,000 

1,075 

0    0 

5,500 

6,750 

305 

0 

0 

40,000 

42,000 

1,095 

0     0 

5,750 

6,000 

315 

0 

0 

42,000 

44,000 

1,115 

0    0 

6,000 

6,250 

325 

0 

0 

44,000 

46,000 

1,135 

0    0 

SCHBDULB 

I. 
Table  of 
rates  of  ad 
valorem 
fees,  &c. 
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Schedule 

Whm  the 

When  the 

I. 

Table  of 

amount  or 
value  of  the 
subject-matter 

But  does  not 
exceed 

Proper  Fei 

amount  or 
value  of  the 
subject-matter 

But  does  not 
exceed 

Proper  Fee. 

rates  of  ad 

exceeds 

exceeds 

valorem 
fees,  &c. 

Rs. 

Rs. 

Rs. 

A. 

P. 

Rs. 

Rs. 

Rs. 

A.  P. 

46,000 

48,000 

1,155 

0 

0 

230,000 

235,000 

2,100 

0    0 

48,000 

50,000 

1.175 

0 

0 

235,000 

240,000 

2,125 

0    0 

50.0=0 

55.000 

1,200 

0 

0 

240,000 

245,000 

2,150 

0     0 

55,000 

60,000 

1,225 

0 

0 

245,000 

250,000 

2,175 

0     0 

60,000 

65,000 

1,250 

0 

0 

250,000 

255,000 

2,200 

0     0 

65,000 

70,000 

1,275 

0 

0 

255,000 

260,000 

2,225 

0     0 

70,000 

75,000 

1,300 

0 

0 

260,000 

265,000 

2,250 

0    0 

75.000 

80,000 

1-325 

0 

0 

265,000 

270,000 

2,275 

0    0 

80,000 

85,000 

1,350 

0 

0 

270,000 

275,000 

2,300 

0     0 

85,000 

90,000 

1,375 

0 

0 

275,000 

280,000 

2,325 

0     0 

90,000 

95,000 

i,4co 

0 

0 

280,000 

285,000 

2,350 

0    0 

95,000 

1 00,000 

1,425 

0 

0 

285,000 

290,000 

2,375 

0    0 

IOO,OCO 

105,000 

1,450 

0 

0 

290,000 

295,000 

2,400 

0     0 

105,000 

110,000 

1,475 

0 

0 

295,000 

300,000 

2,425 

0     0 

110,000 

115,000 

1,500 

0 

0 

300,000 

305,000 

2,450 

0     0 

115,000 

1 20,000 

1,525 

0 

0 

305,000 

310,000 

2,475 

0    0 

120,000 

125,000 

1,550 

0 

0 

310,000 

315,000 

2,500 

0    0 

125,000 

130,000 

1,575 

0 

0 

315,000 

320,000 

2,525 

0     0 

130,000 

T35.000 

1,600 

0 

0 

320,000 

325,000 

2,550 

0    0 

135,000 

140,000 

1,625 

0 

0 

325,000 

330,000 

2,.575 

0     0 

140,000 

145,000 

1,650 

0 

0 

330,003 

335,000 

2,600 

0    0 

' 

145,000 

150,000 

1,675 

0 

0 

335,000 

340,000 

2,625 

0     0 

150,000 

155,000 

1,700 

0 

0 

340,000 

345,000 

2,650 

0    0 

155,000 

160,000 

1,725 

0 

0 

345,000 

350,000 

2,675 

0    0 

160,000 

165,000 

1,750 

0 

0 

350,000 

355,000 

2,700 

0    0 

165,000 

170,000 

1,775 

0 

0 

355,000 

360,000 

2,725 

0    0 

170,000 

175,000 

l.SOO 

0 

0 

360,000 

365,000 

2,750 

0    0 

175,0:0 

180,000 

1,825 

0 

0 

365,000 

,    370,000 

2,775 

0    0 

180,000 

185,000 

1,850 

0 

0 

370,000 

375,000 

2,800 

0    0 

185,000 

190,000 

•,875 

0 

0 

375,000 

380,000 

2,825 

0    0 

190,000 

195,000 

1,900 

0 

0 

380,000 

385,000 

2,850 

0    0 

195,000 

200,020 

1,925 

0 

0 

385,000 

390,090 

2,875 

0    0 

200.000 

205,000 

1,950 

0 

0 

390,000 

395,000 

2,900 

0    0 

205,000 

210,000 

1,975 

0 

0 

395,000 

400,000 

2,925 

0    0 

210,000 

215,000 

2,000 

0 

0 

400,000 

405,000 

2,950 

0    0 

215,000 

220,000 

2,025 

0 

0 

405,000 

410,000 

2,975 

0    0 

220,000 

225,000 

2,050 

0 

0 

41 0,000 

3,000 

0    0 

225,000 

230,000 

2,075 

0 

0 

i 
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SCHEDULE  II. 

Fixed  Fees. 


Number. 


I.  Application*  or  pe- 
tition. 


(a)  When  presented  to  any 
officer  of  the  Cuatoms  or 
Excise  Department  or  to 
any  Magistrate  by  any  per- 
son having  dealings  with 
the  Government,  and  when 
the  subject-matter  of  such 
application  relates  exclu- 
sively to  those  dealings ; 
or  when  presented  to  any 
officer  of  Land  Revenue  by 
any  person  holding  tem- 
porarily-settled land  under 
direct  engagement  with 
Government,  and  when  the 
subject-matter  of  the  appli- 
cation or  petition  relates 
exclusively  to  such  en- 
gagement ; 

or  when  presented  to  any 
Municipal  Commissioner 
under  any  Act  for  the  time 
being  in  force  for  the  con- 
servancy or  improvement 
of  any  place,  if  the  appli- 
cation or  petition  relates 
solely  to  such  conservancy 
or  improvement ; 
or  when  presented  to  any 
Civil  Court  other  than  a 
principal  Civil  Court  of 
original  jurisdiction''',  or  to 
any  Cantonment  Magis- 
trate sitting  as  a  Court  of 
Civil  Judicature  under  Act 
No.  Ill  of  1859^  o*"  *o  ^^y 
Court  of  Small  Causes  con- 
stituted under  Act  No. 
XI  of  1865*,  or  under  Act 
No.  XVI  of  iSeS'',  section 
20,  or  to  a  Collector  or 
other  officer  of  revenue  in 
relation  to  any  suit  or  case 
in  which  the  amount  or 
value  of  the  subject-matter 
is  less  than  fifty  rupees ; 


Proper  Fee. 


j  One  anna. 


*  i.e.  application  in  writing,  2 
N.  W.  P.  418.  This  includes  an  ap- 
plication for  probate  or  administra- 
tion, 1 5  Suth.  Civ.  E.  40  ;  but  not  an 
application  by  a  witness  for  the 
return  of  a   document  filed  by  him 


in  obedience  to  a  summons,  ibid.  237. 

^  7  Bom.  H.C.,  A.C.  109  (petition 
for  new  trial  in  S.  C.  Court). 

'  Repealed  by  Act  VIII  of  1887. 

*  Read  now  Act  IX  of  1887. 

"  Read  now  Act  XII  of  1887. 
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Schedule 

II. 
Fixed  fees. 


Number. 


I.    Application     or 
petition — {continued) 


2.  Application*  for 
leave  to  sue  as  a  pau- 
per      


or  when  presented  to  any 
Civil,  Criminal  or  Revenue 
Court,  or  to  any  Board  or 
executive  officer  for  the 
purpose  of  obtaining  a  copy 
or  translation  of  any  judg- 
ment, decree  or  order 
passed  by  such  Court, 
Board  or  officer,  or  of  any 
other  document  on  record 
in  such  Court  or  Office '. 
(ft)  When  containing  a  com- 
plaint or  charge  of  any 
offence^  other  than  an 
offence  for  which  Police 
officers  may,  under  the 
Code  of  CriminalProcedure, 
1882,  arrest  without  war- 
rant, and  presented  to  any 
Criminal  Court ; 

or  when  presented  to  a 
Civil,  Criminal  or  Revenue 
Court,  or  to  a  Collector,  or 
any  revenue  officer  having 
jurisdiction  equal  or  sub- 
ordinate to  a  Collector,  or 
to  any  Magistrate  in  his 
executive  capacity,  and 
not  otherwise  provided  for 
by  this  Act  ^ ; 

or  to  deposit  in  court  re- 
venue or  rent ; 

or  for  determination  by  a 
Court  of  the  amount  of 
compensation  to  be  paid  by 
a  landlord  to  his  tenant. 
(c)  TNTien  presented  to  a  Chief 
Commissioner  or  other 
chief  controlling  revenue 
or  executive  authority,  or 
to  a  Commissioner  of  Re- 
■  venue  or  Circuit,  or  to  any 
chief  officer  charged  with 
the  executive  administra- 
tion of  a  Division  and  not 
otherwise  provided  for  by 
this  Act 
{d)  When  presented  to  a  High 
Court 


Proper  Fee. 


V  One  anna. 


Eight  annas. 


One  rupee. 
Two  rupees. 

Eight  annas. 


»  6  Ben.  Appx.  137  (fees  for  trans-  «  8  Mad.  15  (application  to  with- 

lations).  draw  suit). 

*  8  Bom.  H.  C.  Cr.  22.  *  in  writing. 
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3.  Application^  for 
leave  to  appeal  as  a 
pauper 

4.  Plaint  or  memor- 
andum of  appeal  in  a 
suit  to  obtain  posses- 
sion under  Act  No. 
XVIof  1838,  or  Bom- 
bay Act  No.  V  of  1 864* 
{to  give  Mdmlatddrs' 
Courts  Jurisdiction  in 
certain  cases  to  main- 
tain existing  posses- 
sion, or  to  restore  pos- 
session to  any  party 
dispossessed  otherwise 
than  by  course  of  law) 

5.  Plaint  or  mem- 
orandum of  appeal  in 
a  suit  to  establish  or 
disprove  a  right  of 
occupancy 

6.  Bail-bond  or  other 
instrument  of  obliga- 
tion not  otherwise  pro- 
vided for  by  this  Act, 
when  given  by  the 
direction  of  any  Court 
or  executive  authority 

7.  Undertaking  un- 
der section  49  of  the 
Indian  Divorce  Act... 

8.  Petition  of  objec- 
tion to  assessment  un- 
der the  Indian  Income 
TaxAct^       

9.  Repealed  by  Act 
XFIofi8j4. 

10.  Mukhtdm^ma  or 
Waktllatn^ma. 


(a)  When  presented  to  a  Dis- 
trict Court 

(6)  When  presented  to  a  Com- 
missioner or  a  High  Court 


> 


When  presented  for  the  conduct 
of  any  one  case — 

(a)  to  any  Civil  or  Criminal 
Court  other  than  a  High 
Court,  or  to  any  Revenue 
Court,  or  to  any  Collector 
or  Magistrate,  or  other 
executive  officer,  except 
such  as  are  mentioned  in 
clauses  (6)  and  (c)  of  this 
Number  *  


Proper  Fee. 


Schedule 

II. 
Fixed  fees. 


One  rupee. 
Two  rupees. 


Ei<;ht  annas. 


Eight  annas. 


'  in  writing. 

=•  Repealed  by  Bom.  Act  III  of  1876. 

=  Repealed  by  Act  XVI  of  1874. 


*  9  Mad.  146  (power  to  vakfl  to 
obtain  copies  of  records  from  Collec- 
tor's office). 
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Schedule 

II. 
Fixed  fees. 


Number. 


10.  Mukht^rn^ma 
or  Wak^latnama  — 
{continued.) 


II.  Memorandum  of 
appeal  when  the  ap- 
peal is  not  from  an 
orderrejecting  a  plaint 
or  from  a  decree  or  an 
order  having  the  force 
of  a  decree,  and  is 
presented — 


12.  Caveat    ... 

13.  Application  un- 
der Act  No.  X  of 
1859,  section  26,  or 
Bengal  Act  No.  VI  of 
1862,  section  9,  or 
Bengal  Act  No.  VIII 
of  1869,  section  37'^ 

14.  Petition  in  a 
suit  under  the  Native 
Converts'  Marriage 
Dissolution  Act,  1866 

15.  Plaint  or  me- 
morandum of  appeal 
in  a  suit  to  obtain 
possession  of  a  wife. 

16.  Administration- 
bond. 

17.  Plaint  or  me- 
morandum of  appeal 
in  each  of  the  following 
suits : — 

i.  to  alter  or  set 
aside  a  summary  de- 


(6)  to  a  Commissioner  of  Reve- 
nue, Circuit  or  Customs,  or 
to  any  oflficer  charged  with 
the  executive  administra- 
tion of  a  Division,  not 
being  the  chief  revenue  or 
executive  authority 

(c)  to  a  High  Court,  Chief 
Commissioner,  Board  of 
Kevenue,  or  other  chief 
controlling  revenue  or  ex- 
ecutive authority 

(a)  to  any  Civil  Court  other 
than  a  High  Court,  or  to 
any  Revenue  Court  or  ex- 
ecutive officer  other  than 
the  High  Court  or  chief 
controlling  revenue  or  ex- 
ecutive authority 

(6)  to  a  High  Court  ^  or  Chief 
Commissioner,  or  other 
chief  controlling  executive 
or  revenue  authority    . . . 

\ 


\ 


Proper  Fee. 


One  rupee. 


Two  rupees. 


Eight  annas. 
Two  rupees. 


Five  rupees. 


Eight  rupees. 


Ten  rupees. 


^  8  Bom.  H.  C,  A.  C.  1 7  (application 
to  High  Court  to  set  aside  an  order  of 
a  District  Court  as  to  filing  an  award) : 
8  Cal.  720. 


"  The  Acts  mentioned  in  this  num- 
ber have  been  repealed.  See  Acts 
VIII  of  1885,  XVIII  of  1873,  IX  of 
1883,  and  Ben.  Act  I  of  1879. 
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Number. 


cision  or  order  *  of  any 
of  the  Civil  Courts  not 
established  by  Letters 
Patent  or  of  any 
Revenue  Court  ^ : 

ii.  to  alter  or  cancel 
any  entry  in  a  register 
of  the  names  of  pro- 
prietors of  revenue- 
paying  estates : 

iii.  to  obtain  a  de- 
claratory decree  where 
no  consequential  relief 
is  prayed ' : 

iv.  to  set  aside  an 
award : 

V.  to  set  aside  an 
adoption : 

vi.  every  other  suit 
where  it  is  not  possible 
to  estimate  at  a  money- 
value  the  subject-mat- 
ter in  dispute,  and 
which  is  not  otherwise 
provided  for  by  this 
Act* 

18.  Application*  un- 
der section  326'*  of 
tlie  Code  of  Civil  Pro- 
cedure 

19.  Agreement  un- 
der section  328'  of  the 
same  Code     ... 

20.  Every  petition 
under  the  Indian 
Divorce  Act  except 
petitions  under  section 
44  of  the  same  Act, 


Proper  Fee. 


Schedule 

II. 
Fixed  fees. 


Ten  ru](ees. 


Twenty  rupees. 


*  i.e.  a  decision  or  order  not  made 
in  a  regular  suit  or  appeal,  4  Bom . 
515)  e.g.  a  decision  as  to  the  removal 
or  retention  of  an  attachment.  See 
4  Bom.  535  :  9  Bom.  20  :  10  Bom.  610 
6  All.  341,  466. 

"  4  Mad.  204.  (Suit  to  control  the 
award  of  a  settlement  officer.) 

^  For  illustrations  of  this  clause, 
see  2  Bom.  219 :  5  All.  331  :  15  Suth. 
Civ.  R.  412:  8  Ben.  Appx.  32:  16 
Suth.  Civ.  R.  156,  259  :  15  Ben.  167  : 
13  Cal.  162:  7  Mad.  134:  10  Mad. 
187. 

VOL.    II.  o 


*■  See  infra,  the  Suits  Valuation  Act, 
1887,  sec.  4.  Appeals  to  the  High 
Court  arising  out  of  suits  brought 
under  the  Registration  Act,  sec.  77, 
come  under  art.  1 7,  8  Cal.  515;  and 
see  8  Mad.  22  as  to  claims  under  the 
local  Forest  Act.  For  a  case  in 
which  it  was  held  that  cl.  vi  did  not 
apply,  see  10  Cal.  380. 

*  in  writing. 

^  sees.  523  and  524  of  the  present 
Code. 

^  sees.  527  and  528  of  the  present 
Code. 
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Schedule 

II. 
Fixed  fees. 


Number. 

Proper  Fee. 

and   every   memoran- 
dum of  appeal  under 
section  55  of  the  same 
Act. 

21.  Plaint    or    me- 
morandum  of   appeal 
under  the  PiCrsl  Mar- 
riage and  Divorce  Act, 
1865. 

Twenty  rupees. 

SCHEDULE   III. 

ENACTMENTS  REPEALED. 
[RejyeaM  by  Act  XIV  of  1870.] 


ACT  No.  VII  OF  1887. 

Passed  by  the  Goveenob  Genebal  of  India  in  Council. 
(^Eeceived  the  assent  of  the  Governor  General  on  the  nth  February,  1887.) 


Ax  Act  to  pbescribe  the  mode  of  valuing  cebtain  Suits  for 

THE  PURPOSE  OF  DETERMINING  THE  JURISDICTION  OF  CoURTS 
WITH  RESPECT  THERETO. 

"Whereas  it  is  expedient  to  prescribe  the  mode  of  valuing 
certain  suits  for  the  purpose  of  determining  the  jurisdiction  of 
Courts  with  respect  thereto  ;  It  is  hereby  enacted  as  follows : — 

1.  This  Act  may  be  called  the  Suits  Valuation  Act,  1887.  '^'*^^- 

PART  I. 

SUITS    RELATING   TO   LAND. 

2.  This  Part  shall  extend  to  such  local  areas,  and  come  into  Extent  and 
force  therein  on  such  dates,  as  the  Governor  General  in  Council,  by  j^g^j  ^f 
notification  ^  in  the  Gazette  of  India,  directs.  Part  I. 

3.  (i)  The  Local  Government  may,  with  the  previous  sanction  Power  to 
of  the  Governor  General  in  Council  ^  make  rules  for  determining  ^gtermin- 
the  value  of  land  for  purposes  of  jurisdiction  in  the  suits  mentioned  ing  value 
in  the  Court-fees  Act,  1870,  section  7,  paragraphs  v  and  vi,  and  ?   .  ^.  f^ 
paragraph  x,  clause  {dy.  tional  pur- 

(2)  The  rules  may  determine  the  value  of  any  class  of  land,  or  po^es. 
of  any  interest  in  land,  in  the  whole  or  any  part  of  a  local  area, 
and  may  prescribe  different  values  for  different  places  within  the 
same  local  area. 

4.  Where  a  suit  mentioned  in  the  Court-fees  Act,  1870,  section  Valuation 

7,  paragraph  iv,  or  Schedule  II,  article  17,  relates  to  land  or  an  of  re  le  m 

interest  in  land  of  which  the  value  has  been  determined  by  rules  suits  re- 

under  the  last  foregoing  section,  the  amount  at  which  for  purposes  1*^'?^*?. 

of  jurisdiction  the  relief  sought  in  the  suit  is  valued  shall  not  exceed  the 

exceed  the  value  of  the  land  or  interest  as  determined  by  those  rules,  value  of 

the  land. 

^  No  such  notification  appears  to  *  i.  e.  suits  for  possession  of  land,  to 

have  issued.  enforce  a  right  of  preemption  and  for 

*  and   after    consulting   the  High      specific  performance  of  an  award  re- 
Court,  sec.  5.  lating  to  land. 

3    X    « 
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Making  5.  (i)  The  Local  Government  shall,  before  making  rules  under 

forcement    ^^ction  3,  consult  the  High  Court  with  respect  thereto, 
of  rules.  (2)  A  rule  under  that  section  shall  not  take  effect  till  the  ex- 

piration of  one  month  after  the  rule  has  been  published  in  the  local 
official  Gazette. 

Kepeal  of        6.  On  and  from  the  date  on  which  rules  under  section  3  take 

iSt^  a  ^A  ^^^^^  ^"  ^^y  P^^^  ^^  ^^®  territories  under  the  administration  of  the 

Governor  of  Fort  Saint  George  in  Council  to  which  the  Madras 

Civil  Courts  Act,  1873,  extends,  section  14  of  that  Act  shall  be 

repealed  as  regards  that  part  of  those  territories. 


Extent  and 
commence- 
ment of 
Part  II. 
Court- fee 
value  and 
jurisdic- 
tional 
value  to  be 
the  same 
in  certain 
suits. 

Determin- 
ation of 
value  of 
certain 
suits  by 
High 
Court. 


Repeal. 


PART  II. 

J 

OTHER    SUITS. 

7.  This  Part  extends  to  the  whole  of  Britisii  India,  and  shall 
come  into  force  on  the  first  day  of  July,  1887. 

8.  Where  in  suits  other  than  those  referred  to  in  the  Court-fees 
Act,  1870,  section  7,  paragraphs  v,  vi  and  ix,  and  paragraph  x, 
clause  (d),  court-fees  are  payable  ad  valorem  under  the  Court-fees 
Act,  1870,  the  value  as  determinable  for  the  computation  of  court- 
fees  and  the  value  for  purposes  of  jurisdiction  shall  be  the 
same  \ 

9.  When  the  subject-matter  of  suits  of  any  class,  other  than 
suits  mentioned  in  the  Courts-fees  Act,  1870,  section  7,  paragraphs 
V  and  vi,  and  paragraph  x,  clause  {d),  is  such  that  in  the  opinion 
of  the  High  Court  it  does  not  admit  of  being  satisfactorily  valued, 
the  High  Court  may,  with  the  previous  sanction  of  the  Local 
Government,  direct  that  suits  of  that  class  shall,  for  the  purjioses 
of  the  Court-fees  Act,  1870,  and  of  this  Act  and  any  other  enact- 
ment for  the  time  being  in  force,  be  treated  as  if  their  subject- 
matter  were  of  such  value  as  the  High  Court  thinks  fit  to  specify 
in  this  behalf  ^ 

10.  Section  32  of  the  Panjdb  Courts  Act,  1884,  is  hereby  re- 
pealed. 


*  Under  the  previous  law,  in  a  suit 
for  foreclosure  or  sale  the  principal 
and  interest  due  under  the  mortgage- 
deed  represented  the  value  of  the  suit 


court-fees  was  the  principal  only. 

^  The  Panjab  Chief  Court  has  issued 
directions  under  this  section.  See 
Punjab    Record,    vol.   xxii.   part  II. 


for  the  purposes  of  jurisdiction,  while      p.  19. 
the   value    for    the    computation    of 
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PART  III. 

SUPPLEMENTAL    PROVISIONS. 

11.  (i)  Notwithstanding  anything  in  section  578  of  the  Code  of  Procedure 
Civil  Procedure,  an  objection  that  by  reason  of  the  over-valuation  y^iere  ob- 
or  under-valuation  of  a  suit  or  appeal  a  Court  of  first  instance  or  taken  on 
lower  appellate  Court  which  had  not  jurisdiction  with  respect  to  appeal  or 
the  suit  or  appeal  exercised  jurisdiction  with  respect  thereto  shall  ^j^^^  ^  gyj^ 
not  be  entertained  by  an  appellate  Court  unless —  or  appeal 

(a)  the  objection  was  taken  in  the  Court  of  first  instance  at  or  ^^^    , 

^    '  ''     _  ^  properly 

before  the  hearing  at  which  issues  were  first  framed  and  recorded,  valued  for 

or  in  the  lower  appellate  Court  in  the  memorandum  of  appeal  to  jyirisdic- 
,        ^  tional  pur- 

that  Court,  or  poses. 

(6)  the  appellate  Court  is  satisfied,  for  reasons  to  be  recorded  by 
it  in  writing,  that  the  suit  or  appeal  was  over-valued  or  under- 
valued, and  that  the  over-valuation  or  under-valuation  thereof  has 
prejudicially  affected  the  disposal  of  the  suit  or  appeal  on  its 
merits. 

(2)  If  the  objection  was  taken  in  the  manner  mentioned  in 
clause  (a)  of  sub-section  (i),  but  the  appellate  Court  is  not 
satisfied  as  to  both  the  matters  mentioned  in  clause  (b)  of  that 
sub-section  and  has  before  it  the  materials  necessary  for  the  deter- 
mination of  the  other  grounds  of  appeal  to  itself,  it  shall  dispose  of 

I  the  appeal  as  if  there  had  been  no  defect  of  jurisdiction  in  the 
[Court  of  first  instance  or  lower  appellate  Court'. 

(3)  If  the  objection  was  taken  in  that  manner  and  the  appellate 
[Court  is  satisfied  as  to  both  those  matters  and  has  not  those 
[materials  before  it,  it  shall  proceed  to  deal  with  the  appeal  under 
[the  rules  applicable  to  the  Court  with  respect  to  the  hearing  of 
[appeals  ;  but  if  it  remands  the  suit  or  appeal,  or  frames  and  refers 
[issues  for  trial,  or  requires  additional  evidence  to  be  taken,  it 
iphall  direct  its  order  to  a  Court  competent  to  entertain  the  suit  or 

appeal. 

(4)  The  provisions  of  this  section  with  respect  to  an  appellate 
[Court  shall,  so  far  as  they  can  be  made  applicable,  apply  to  a 
tCourt  exercising  revisional  jurisdiction  under  section  622  of  the 

Code  of  Civil  Procedure  or  other  enactment  for  the  time  being  in 
force. 

'  This  gives  the  appellate  Court  a      in  a  Court  without   jurisdiction  a* 
discretion  as  to  proceeding  with  an      regards  the  value, 
appeal  in  a  suit  which  was  instituted 
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(5)  This  section  extends  to  the  whole  of  British  India,  and  shall 
come  into  force  on  the  first  day  of  July,  1887. 

Proceed-         12.  Nothing  in  Part  I  or  Part  II  shall  be  construed  to  affect  the 

ings  pend.   jurisdiction  of  any  Court- 
ing at  com-  "  •' 
mencement      (a)  with  respect  to  any  suit  instituted  before  rules  under  Part  I 

P  rt  II  ^^PPl'cable  to  the  valuation  of  the  suit  take  effect,  or  Part  II  has 

come  into  force,  as  the  case  may  be,  or 

(6)  with  respect  to  any  appeal  arising  out  of  any  such  suit. 


THE   STAMP  ACT,  1879. 


CONTENTS. 
CHAPTER  I. 

PRELIMINARY. 

8ECTI01T 

Short  title i 

Local  extent     ............  ib. 

Commencement         ...........  ib. 

Repeal  of  enactments 2 

Interpretation-clause         ..........  3 

Schedules  to  be  read  as  part  of  Act 4 

CHAPTER  II. 

STAMP-DDTIES. 

A. — Of  the  Liability  of  Inslruments  to  Duty. 


Instruments  chargeable  with  duty    .         .         .         .         , 
Several  instruments  used  in  single  transactions 
Instruments  relating  to  several  distinct  matters 
Instruments  coming  within  several  descriptions  in  schedule  I 
Power  to  reduce  or  remit  duty  ..... 


5 
6 

7 
ib. 


B. — Of  Stamps  anclthe  Mode  of  using  them. 

Duties  how  to  be  paid       ..........       9 

Use  of  adhesive  stamps    .         .         .         .         .         .         .         .         .         .10 

Cancellation  of  adhesive  stamps 11 

How  instruments  stamped  with  impressed  stamps  are  to  be  written  .     1 2 

Only  one  instrument  to  be  on  same  stamp  .  .  .  .  .  -13 
Instrument  written  contrary  to  section  12  or  13  deemed  unstamped  .     14 

Denoting  duty .         ...........     15 

C — Of  the  Time  of  stamping  Instruments. 

Instruments  executed  in  British  India 16 

Instruments  other  than  bills,  cheques  and  notes  executed  out  of  British 

India         .         .         .         .         .         .         .         .         .         .         .         •     i? 

Bills,  cheques  and  notes  drawn  out  of  British  India  .         .         .         .18 

D. — Of  Valuations  for  Duty. 

Conversion  of  amount  expressed  in  certain  currencies  .  .  .  •19 
Conversion  of  amount  expressed  in  other  foreign  currencies  .  .  .20 
Stock  and  marketable  securities  how  to  be  valued  .  .  .  .  .21 
Effect  of  statement  of  rate  of  exchange  or  average  price  ,  .  .  .22 
Instruments  reserving  interest 23 
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SECTIOS 

How  transfer  in  consideration  of  debt,  or  subject  to  future  payment,  etc, 

to  be  charged     ...........     24 

Valuation  in  case  of  annuity,  etc.     ........     25 

Stamp  where  value  of  subject-matter  is  indeterminate       .  .         .         .26 

facts  affecting  duty  to  be  set  forth  in  instrument     .         .         .         .         .27 

Direction  as  to  duty  in  case  of  certain  conveyances  .         .         .         .         .28 

JE. — Duty  hy  whom  payable. 
Duties  by  whom  payable 29 


1 


CHAPTER  III. 

ADJUDICATIONS    AS    TO    STAMPS. 


Adjudication  as  to  proper  stamp 

Collector  may  call  for  abstract  and  evidence 

Proviso    ....... 


Certificate  by  Collector     .... 
Payment  of  fees  under  section  30  how  made 


30 
ib. 
ib. 


31 
32 


CHAPTER  IV. 


INSTRUMENTS    NOT   DULY    STAMPED. 

Examination  and  impounding  of  instruments    .... 
Instruments  not  duly  stamped  inadmissible  in  evidence,  etc.  . 

Proviso     .         .         .         . 

ist,  Instruments  admissible  on  payment  of  duty  and  penalty  . 
2nd,  and  in  certain  criminal  proceedings  ..... 
2,rd,  Admission  of  instrument  not  to  be  questioned  . 
instruments  impounded  how  dealt  with    ..... 
Collector's  power  to  refund  penalty  paid  under  section  35,  ist  para 
Collector's  power  to  stamp  instruments  impounded  . 
Instruments  unduly  stamped  by  accident  .... 

Endorsement  of  instruments  on  which  duty  has  been  paid  under  section 

34»37»or38 

Prosecution  for  offence  against  stamp-law  .... 

Proviso 

Persons  paying  duty  or  penalty  may  recover  same  in  certain  cases 

Remission  of  penalty  paid  under  section  34  or  37 

Non-liability  for  loss  of  instruments  sent  under  section  35 

Copy  may  be  made  of  instrument  so  sent  .... 

Power  of  presentee  to  stamp  bills,  notes  and  cheques  received  by  him 

unstamped 


33 
34 
ib. 
ib. 
ib. 
ib. 
3.') 
36 
37 
38 

39 
40 
ib. 

41 

42 

43 
ib. 

44 


CHAPTER  V. 

EEFEEENCE   AND  REVISION. 
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ACT   No.  I  OF  1879. 

Passed  by  the  Governor  General  of  India  in  Council. 
{Received  the  assent  of  the  Governor  General  on  the  I'jth  January,  1879). 


Ax  Act  to  consolidate  axd  amexd  the  law  kelating  to 

Stamps. 

(As   AMENDED   BY   ACTS    IX   OF    1884   AND    I    OF    1888.) 


CHAPTER  I. 


preliminaky. 


Short  title. 

Local  ex- 
tent. 

Commence- 
ment. 
Repeal  of 
enact- 
ments. 


Interpre- 
tation- 
clause. 
'  Banker.' 
'  Bill  of 
exchange.' 
'  Bill  of 
lading.' 


1.  This  Act  may  be  called  '  The  Indian  Stamp  Act,  1879  : ' 
It  extends  to  the  whole  of  British  India  ^ ; 
And  it  shall  come  into  force  on  the  first  day  of  April,  1879. 

2.  On  and  after  that  day,  the  Acts  specified  in  the  third  schedul 
shall  be  repealed  to  the  extent  specified  in  the  third  column  of  the 
same  schedule.  But  all  rules  made  under  the  General  Stamp  Act, 
1869,  and  then  in  force  shall,  so  far  as  they  are  consistent  with 
this  Act,  be  deemed  to  have  been  made  hereunder.  And  all  refer- 
ences made  to  the  General  Stamp  Act,  1869,  in  enactments  passed 
subsequently  thereto,  shall  be  deemed  to  be  made  to  this  Act. 

3.  In  this  Act,    unless  there  is  something   repugnant  in  the 
subject  or  context, — 

(i)  '  Banker  '  includes  a  bank  and  any  person  acting  as  a  banker : 

(2)  '  Bill  of  exchange  ^ '  includes  a  hundi : 

(3)  '  Bill  of  lading  '  means  any  instrument  signed  by  the  owner 
of  a  vessel  or  liis  agent,  acknowledging  the  receipt  of  goods  therein 


I 


*  It  has  been  declared  in  force  in 
Upper  Burma  generally.  Act  XX  of 
1886.  Outside  British  India,  it  is  in 
force,  with  a  few  necessary  modifica- 
tions, in  the  Haidarsibjtd  Assigned 
Districts :  the  civil  and  military 
station  of  Bangalore :  the  parganas 
in  the  Rajputana  Agency  under 
British  administration :  the  canton- 
ments of  Sikandarabad    and   DIsah, 


probably  also  those  at  Baroda  and 
Abu  and  in  the  Central  India  Agency : 
the  Ilajput£(na-Malwa  State  Railway, 
The  greater  part  of  the  Act  is  in 
force  in  Mysore. 

On  the  other  hand,  the  Act  was  in 
1884  excluded  from  certain  districts 
of  Assam. 

2  See  Act  XXVI  of  188 1,  sec.  5. 
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described,  and  undei-taking  to  deliver  the  same  at  a  place  and  to  a 
person  therein  mentioned  or  indicated  : 

(4)  'Bond' means—  <Bond.' 

(a)  any  instrument  whereby  a  person'  obliges  himself  to  ])ay 
money  to  another,  on  condition  that  the  obligation  shall  be  void  if  a 
specified  act  is  performed,  or  is  not  performed,  as  the  case  may  be^ : 

(b)  any  instrument  attested  by  a  witness  and  not  payable  to 
order  or  bearer,  whereby  a  person  obliges  himself  to  pay  money  to 
another  ^ ;  and 

(c)  any  instrument  so  attested  whereby  a  person  obliges  himself 
to  deliver  grain  or  other  agricidtural  produce  to  another  * : 

(5)  *  Chargeable  '  means,  as  applied  to  an  instrument  executed  or  <  Charge- 
first  executed  after  this  Act  comes  into  force,  chargeable  under  this  able.' 
Act,  and,  as  applied  to  any  other  instrument,  chargeable  under  the 

law  in  force  in  British  India  when  such  instrument  was  executed 
or,  where  several  persons  executed  the  instrument  at  different 
times,  first  executed  : 

(6)  '  Cheque  '  means  a  bill  of  exchange  drawn  on  a  banker  and  '  Cheque.' 
payable  on  demand  : 

(7)  'Chief    Controlling    Kevenue- Authority '    means,    in    the 'Chief 
Presidency  of  Fort  St.  George  and  the  territories  respectively  under  9*'°*P^* 
the  administration  of  the  Lieutenant-Govei'nors  of   Bengal  and  enue-Au- 
the  North-Western  Provinces,  the  Board  of  Revenue  :  in  the  Presi-  thority.' 
dency  of  Bombay,   outside  Sind  and  the  limits  of  the  town  of 
Bombay,  a  Revenue  Commissioner  :  in  Sind,  the  Commissioner : 

in  the  Panjab,  the  Financial  Commissioner  ;  and  elsewhere,  the 
Local  Government  or  such  officer  as  the  Local  Government  may,  by 
notification  in  the  official  Gazette,  appoint  in  this  behalf  by  name 
or  in  virtue  of  his  office  : 

(8)  *  Collector '  means,  within  the  limits  of  the  towns  of  Calcutta,  'Collector.' 
Madras  and  Bombay,  the  Collector  of  Calcutta,  Madras  and  Bom- 
bay, respectively,  and,  without   those  limits,  the  Collector  of  a 
District,    and  includes  a  Deputy  Commissioner  and   any  officer 

whom  the  Local  Government  may,  by  notification  in  the  official 
Gazette,  appoint  in  this  behalf  by  name  or  in  virtue  of  his  office  "  : 

(9)  '  Conveyance '    means  any  instrument    by  which    property  '  Convey- 
(whether  moveable  or  immoveable)  is  transferred  on  sale  * :  *°°®* 

'  Tbis   includes  'persons,'   e.g.   a  July  1879,  p.  488:  2nd  Sept.   1879, 

principal  and  his  surety,  5  Bom.  191.  p.  587  :  30  Nov.  i88i,  p.  699. 

»  See  8  Cal.  284.  «  7  Mad.  350  :    7  Cal.  ai.     For  a 

'  See  8  Bom.  297  :   lo  Mad.  158.  definition  of  '  sale,'  see  the  Transfer  of 

*  7  Bom.  137,  and  see  9  All.  585.  Property  Act,  sec.  54. 
'  See  Fort  St.  George  Gazette,  15 
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♦Duly 

stamped.' 


'  Instru- 
ment of 
partition.' 


'  Lease.' 


*  Mortgage- 
deed.' 


'  Paper.' 


'  Policy  of 
insurance.' 


(lo)  'Duly  stamped,'  as  applied  to  an  instrument,  means 
stamped,  or  written  upon  paper  bearing  an  impressed  stamp,  in 
accordance  with  the  law  in  force  in  British  India  when  such 
instrument  was  executed  or  first  executed  ^ : 

(ii)  'Instrument  of  partition'  means  any  instrument  whereby 
co-owners  of  any  property  divide  or  agree  to  divide  such  property 
in  severalty  ^,  and  includes  also  a  final  order  for  effecting  a  partition 
passed  by  any  Kevenue-Authority  * : 

(12)  'Lease'  means  a  lease  of  immoveable  property*  and 
includes  also 

(a)  a  pattA, 

(6)  a  kabuiiyat  or  other  undertaking  in  writing,  not  being  a 
counterpart'  of  a  lease,  to  cultivate,  occupy  or  pay  or  deliver  rent 
for,  immoveable  property, 

(c)  any  instrument  by  which  tolls  of  any  description  are  let, 
and 

(d)  any  writing  on  an  application  for  a  lease  intended  to  signify 
that  the  application  is  granted  : 

(13)  'Mortgage-deed'  includes  eveiy  instrument  whereby,  for 
the  purpose  of  securing  money  advanced,  or  to  be  advanced,  by 
way  of  loan,  or  an  existing  or  future  debt,  or  the  performance  of 
an  engagement,  one  person  transfers,  or  creates,  to  or  in  favour  of 
another,  a  right  over  specified  property  ® : 

(14)  'Paper'  includes  vellum,  parchment  or  any  other  material 
on  which  an  instrument  may  be  written : 

(15)  '  Policy  of  insurance '  means  any  instrument  by  which  one 
person,  in  consideration  of  a  premium,  engages  to  indemnify  another 
against  loss,  damage  or  liability  arising  from  an  unknown  or  con- 
tingent event : 

It  includes  a  life-policy,  [and  includes  also  any  writing  evidenciuf 
the  renewal  of,  for  the  purpose  of  keeping  in  force,  a  policy  of  fire-^ 
insurance  in  respect  of  which,  and  of  the  previous  renewal  wherec 


»  7  Mad.  176:  8  Mad.  532.  The 
actual  time  of  the  execution,  not  the 
date  on  which  the  instrument  pur- 
ports to  have  been  executed,  is  to  be 
regarded,  see  Clarke  v.  Roche,  3  Q.B.D. 
170. 

^  9  Bom,  50 :  but  see  7  Mad.  385. 

^  i.  e.  the  order  passed  after  the 
partition  has  been  made  and  declaring 
the  various  allotments,  2  All.  664, 
667. 

*  See  the  definition  in  the  Transfer 


of  Property  Act,  sec.  105. 

*  See  as  to  counterparts,  sched.  I,,i 
art.  23  :  sched.  II,  13  (c). 

«  9  All.  585:  II  Mad.  39.  The' 
property  may  apparently  be  infuturo, 
as  when  a  crop  of  indigo  not  then  in 
existence  is  assignedby  way  of  security 
for  a  loan.  See  8  Bom.  H.  C.  180 
and  2  Cal.  58,  decisions  under  the 
Stamp  Act  of  1869,  which  defined 
'  property '  as  *  being  in  British  India. 


I 


THE    STAMP   ACT.  IO53 

(if  any),  there  has  not  already  been  paid  the  stamp-duty  which 
would  have  been  chargeable  if  the  policy  had  originally  been  granted 
for  a  longer  term  than  six  months  ^]  : 

{16)  '  Power-of-attorney '  means  any  instrument  (not  chargeable  'Power  of- 
with  a  fee  under  the  law  relating  to  court-fees  for  the  time  being  ^^^^"i^y- 
in  force  ^)  empowering  a  specified  person  to  act  in  the  stead  of  the 
jiierson  executing  it  ^ : 

(17)  'Receipt'   means   any  note,    memorandum,  writing*   or'Eeceipt.' 
advertisement  whereby  any  money  or  any  bill  of  exchange,  cheque 

»or  promissory  note  is  acknowleged  to  have  been  received,  or 
-  whereby  any  other  moveable  property  is  acknowledged  to  have 
been  received  in  satisfaction  of  a  debt  ^  or  whereby  any  debt  or 
demand,  or  any  part  of  a  debt  or  demand,  is  acknowledged  to  have 
been  satisfied  or  discharged,  or  which  signifies  or  imports  any  such 
acknowledgment,  whether  the  same  is  or  is  not  signed  with  the 
name  of  any  person  ® : 

(18)  '  Schedule  '  means  a  schedule  to  this  Act  annexed:  'Schedule.' 

(19)  '  Settlement '    means  any  non-testamentary  disposition  in  '  Settle- 
writing,  of  moveable  or  immoveable  property,  made —  ment. 

(a)  in  consideration  of  marriage, 

(b)  for  the  purpose  of  distributing  property  of  the  settlor  among 
his  family  or  those  for  whom  he  desires  to  provide,  or 

(c)  for  any  religious  or  charitable  purpose  : 

It  includes  an  agreement  in  writing  to  make  such  a  disposition  "^  : 

(20)  '  Vessel'  means  anything  made  for  the  conveyance  by  water  'Vessel.' 
of  human  beings  or  property  : 

(21)  'Written'    and   'writing'    include  every  mode    in    which  '  Written,' 
words  or  figures  can  be  expressed  upon  paper  *.  writing. 

4.  The  schedules  and  everything  therein  contained  shall  be  read  Schedules 
and  construed  as  part  of  this  Act.  ^  nart^of 

Act. 

'  Added  by  Act  I  of  188^.  *  See  the  exemptions,  infra,  sched. 

^  3  Cal.  767  :  9  Mad.  146.  II,  15. 

'  3  Bom.  49.  '  7  Mad.  349. 

*  This  includes  ft  letter,  8  Mad.  II.  *    This    includes    parchment    and 

'  See   4  Cal.  829  (bank  memo.):  palm-leaves  (carf;'a«*):  see  the  delini- 

n   Cal.    267   (entry  by   creditor  in  tion  of  '  paper,' supra,  cl.  (14). 
debtor's  Mdita-hook) :  6  All.  253. 
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CHAPTER  II. 


STAMP-DUTIKS. 


A. — 0/  the  Liability  of  Instrwments  to  Dviy. 


Instru- 
ments 


5.  Subject  to  the  exemptions  contained  in  the  second  schedule, 
hargeable  ^^^  following  instruments  shall  be  chargeable  with  duty  of  the 
with  duty,  amount  indicated  in  the  first  schedule  as  the  proper  duty  therefor 
respectively,  that  is  to  say — 

(rt)  every  instrument  mentioned  in  the  first  schedule,  and  which^ 
not  having  been  previously  executed  by  any  person',  is  executed  in 
British  India  on  or  after  the  first  day  of  April,  1879 ; 

(6)  every  bill  of  exchange,  cheque  or  promissory  note  *  drawn  or 
made  out  of  British  India  on  or  after  that  day  and  accepted  or 
paid,  or  presented  for  acceptance  or  payment,  or  endorsed,  trans- 
ferred or  otherwise  negotiated,  in  British  India  ;  and 

(c)  every  instrument  (other  than  a  bill  of  exchange,  cheque  or 
promissory  note)  mentioned  in  the  first  schedule,  which,  not  having 
been  previously  executed  by  any  person,  is  executed  out  of  British 
India  on  or  after  that  day,  relates  to  any  property  situate,  or  to 
any  matter  or  thing  done  or  to  be  done  ^,  in  British  India,  and  is 
received  in  British  India  '^. 


4 


i 


Several  in- 
struments 
used  in 
single 
transac- 
tions. 


Instru- 
ments re» 
lating  to 


6.  "Where,  in  the  case  of  any  sale,  lease,  mortgage  or  settlement, 
several  instruments  are  employed  for  completing  the  transaction, 
the  principal  instrument  only  shall  be  chargeable  with  the  duty 
prescribed  for  the  conveyance,  lease,  mortgage  or  settlement  in  the 
first  schedule,  and  each  of  the  other  instruments  shall  be  chargeable 
with  a  duty  of  one  rupee  instead  of  the  duty  (if  any)  prescrib 
for  it  in  tliat  scheduled 

The  parties  may  determine  for  themselves  which  of  the  instru- 
ments so  employed  shall,  for  the  purposes  of  this  section,  be 
deemed  to  be  the  principal  instrument. 

7.  Any  instrument  comprising  or  relating  to  several  distinct 
matters  *  shall  be  chargeable  with  the  aggregate  amount  of  the 


»  See  Act  XXVI  of  188 1,  sec.  4, 
and  8  Cal.  647.  In  8  Mad.  87  the 
note  was  attested.  '  Promissory  note ' 
does  not  include  a  conditional  promise 
to  pay.  Otherwise  under  the  English 
Stamp  Act,  33  &  34  Vic.  c.  97,  eec.  49. 

*  I  Mad.  134. 


^  Cf.  33  k  34  Vic.  0.  97,  sees.  76,  77. 

*  i.e.  transactions  so  distinct  in 
their  nature  as  to  be  capable  of  being 
cairied  out  by  two  or  more  instru- 
ments instead  of  one,  8  Cal.  254,  259  ; 
see  4  Bom.  19:  10  Bom.  47;  cf.  33 
&  34  Vic.  c.  97,  sec  8,  cl.  (i). 
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several 
distinct 
matters. 
Instru- 
ments com- 
ing within 
several 
descrip- 
tions in 
schedule  I. 


duties  with  which  separate  instruments,  each  comprising  or  relating 
to  one  of  such  matters,  would  be  chargeable  under  this  Act. 

Subject  to  the  provisions  of  the  first  clause  of  this  section,  an 
instrument  so  framed  as  to  come  within  two  or  more  of  the  de- 
scriptions in  the  first  schedule  shall,  where  the  duties  chargeable 
thereunder  are  difierent,  be  chargeable  only  with  the  highest  of 
such  duties  ^ ;  but  nothing  herein  contained  shall  render  charge- 
able with  duty  exceeding  one  rupee  a  counterpart  or  duplicate  of 
any  instrument  chargeable  with  duty  and  in  respect  of  which  the 
proper  duty  has  been  paid. 

8.  The  Governor  General  in  Council  may,  by  order  published  in  Power  to 
[the  Gazette  of  India,  reduce  or 

/  \         1  .1  •     1  .     1       .     remit  duty, 

(a)  reduce  or  remit,  whether  prospectively  or  retrospectively,  m 

fthe  whole  or  any  part  of  British  India,  the  duties  with  which  any 

instruments  or  any  particular  class  of  instruments,  or  any  of  the 

instruments    belonging  to  such   class,  or   any  instruments    when 

executed  by  or  in  favour  of  any  particular  class  of  persons,  or  by  or 

in  favour  of  any  members  of  such  class,  are  chargeable  ^,  and 

(6)  cancel  or  vary  such  order  to  the  extent  of  the  powers  hereby 

fivem 

B. — Of  Stamps  and  the  mode  of  using  them. 

9.  Except  as  otherwise  expressly  provided  in  this  Act,  all  duties  Duties  how 
^vith  which  any  instruments  are  chargeable  shall  be  paid,  and  such  ^      paid. 

payment  shall  be  indicated  on  such  instruments,  by  means  of 
stamps — 

(a)  according  to  the  provisions  herein  contained,  or 

(6)  when  no  such  provision  is  applicable  thereto — as  the  Governor 
Jeneral  in  Council  may  by  rule  direct '. 

The  rules  made  under  this  section  may,  among  other  matters, 
regulate — 

(i)  in  the  case  of  each  kind  of  instrument — the  description  of 
stamps  which  may  be  used, 

(2)  in  the  case  of  instruments  stamped  with  impressed  stamps 
-the  number  of  stamps  which  may  be  used, 

(3)  in  the  case  of  hundis — the  size  of  the  paper  on  which  they 
re  written. 


'  9  AH.  585. 

*  This  power  has  been  frequently 

Eercised.     See  a  list  of  examples  in 

Jonogh's    Stamp    Lata    of   Briti»h 

tndia,  Calcutta  1886,  pp.  97-10 r,  and 

lacpherson's  Lists,  pp.  69-74. 


^  See  Notification  No.  1288,  3rd 
March,  1882  ;  Gazette  of  India,  il 
March,  1882,  Part  I,  p.  131.  See  also 
liazetfe  of  India,  Part  I,  4  Nov. 
1882,  p.  450:  17  March  1883,  p.  159. 
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Use  of 

adhesive 

stamps. 


Cancella- 
tion of 
adhesive 
stamps. 


How  in- 
struments 
stamped 
with  im- 
pressed 
stamps 
are  to  be 
written. 
Only  one 
instrument 
to  be  on 
same 
stamp. 


10.  The  following  instruments  may  be  stamped  with  adhesive 
stamps,  namely : — 

(a)  instruments  chargeable  with  the  duty  of  one  anna,  except 
parts  of  bills  of  exchange  payable  otherwise  than  on  demand  and 
drawn  in  sets ; 

(6)  bills  of  exchange,  cheques  and  promissory  notes  drawn  or 
made  out  of  British  India  ^ ; 

(c)  entry  as  an  advocate,  vakil  or  attorney  on  the  roll  of  a  High 
Court; 

(d)  notarial  acts  ;  and 

(e)  transfers  by  endorsement  of  shares  of  public  Companies  ant 
Associations. 

11.  Whoever  affixes  any  adhesive  stamp  to  any  instrument 
chargeable  with  duty  and  which  has  been  executed  by  any  person, 
shall,  when  affixing  such  stamp,  cancel  the  same  so  that  it  cannot 
be  used  again  ^, 

and  whoever  executes  any  instrument  on  any  paper  bearing  an 
adhesive  stamp  ^  shall,  at  the  time  of  execution,  unless  such  stamp^ 
has  been  already  cancelled  in  manner  aforesaid,  cancel  the  same  soj 
that  it  cannot  be  used  again. 

Any  instrument  bearing  an  adhesive  stamp  which  has  not  been! 
cancelled  so  that  it  cannot  be  used  again  shall,  so  far  as  such  stamp] 
is  concerned,  be  deemed  to  be  unstamped. 

12.  Every  instrument  written  upon  paper  stamped  with  ai 
impressed  stamp,  shall  be  written  in  such  manner,  that  the  stamj 
may  appear  on  the  face  of  the  instrument  *  and  cannot  be  used  foi 
or  applied  to  any  other  instrument  ^. 

13.  No  second  instrument  chaigeable  with  duty  shall  be  writteu 
upon  a  piece  of  stamped  paper  upon  which  an  instrument  chargeable 
with  duty  had  already  been  written:  provided  tliat  nothing  in' 
this  section  shall  prevent  any  endorsment  which  is  duly  stamped 
or  is  not  chargeable  with  duty  being  made  upon  any  instrument 
for  the  purpose   of  transferring  any  right   created  or  evidenced. 


^  The  words  'drawn  ....  India' 
apply  to  the  entire  clause,  2  Mad.  173. 

*  This  paragraph  applies  to  cases  in 
which  the  instrument  chargeable  with 
duty  may  be  stamped  after  execution, 
9  All.  210. 

*  Tliis  meets  the  case  of  a  cheque 
contained  in  the  cheque-books  issued 
by  some  of  the  Indian  banks  to  their 
customers. 


*  From  33  &  34  Vic.  c.  97,  sec.  7. 
As  to  the  objects  of  sec.  12  of  the 
Indian  Act,  see  5  Bom.  194. 

*  This  does  not  require  that  thi 
document  should  commence  on  the 
side  on  which  the  stamp  is  impressed, 
or  that  both  sides  of  the  paper  or 
parchment  may  not  be  written  upon, 
5  Bom.  188. 
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thereby,  or  of  acknowledging  the  receipt  of  any  naoney  or  goods 
the  payment  or  delivery  of  which  is  secured  thereby. 

14.  Every  instrument  written  in  contravention  of  section  1 2  or  Instru- 
1 3  shall  be  deemed  to  be  unstamped  ^  °^®.^* 

15.  Where  the  duty  with  which  an  instrument  is  chargeable,  or  contrary  to 

.  s.  1 2  or  1^. 

its  exemption  from  duty,  depends  in  any  manner  upon  the  duty  _ 

actually  paid  in  respect  of  another  instrument,  the  payment  of  such  duty. 

last-mentioned   duty    shall,    if    application    be    made    in    writing 

to  the  Collector  for  that  purpose,  and  on  production  of  both  the 

instruments,  be  denoted  upon  such  first-mentioned  instrument  ^  in 

such  manner  as  the  Governor  General  in  Council  may  by  rule 

prescribe  ^, 

C— Of  the  Time  of  stamping  Instrwments. 

16.  All  instruments  chargeable  with  duty  and  executed  by  any  Instru- 

person  in  British  India  shall  be  stamped  before  or  at  the  time  of  ^^^^\ 
^  ,  *  executed 

execution.  in  British 

17.  Every  instrument  chargeable  with  duty  executed  only  out  of  ^ 
British  India,  and  not  being  a  bill  of  exchange,  cheque  or  pro-  ments 
missory  note,  may  be  stamped  within  three  months  after  it  has  been  ^J^^^  *^*^ 
first  received  in  British  India  ;  or,  where  such  instrument  cannot,  executed 
with  reference  to  the  description  of  stamp  prescribed  therefor,  be  "ut  of 
duly  stamped  by  a  private  person,  it  may  be  taken  within  the  said  i^dia 
period  of  three  months  to  the  Collector,  and  he  shall  stamp  the 

same,  in  such  manner  as  the  Governor  General  in  Council  may  by 
rule  prescribe  *,  with  a  stamp  of  such  value  as  the  person  so  taking 
such  instrument  may  require  and  pay  for. 

18.  The  first  holder  in  !British  India  of  any  bill  of  exchange,  Bills  etc. 
cheque  or  promissory  note  drawn  or  made  out  of  British  India   J^^x-*^!^* 
shall,  before  he  presents  the  same  for  acceptance  or  payment,  or  India, 
endorses,  transfers  or  otherwise  negotiates  the  same  in    British 

India,  affix  thereto  the  proper  stamp  and  cancel  the  same  : 

Provided  that  if,  at  the  time  any  such  bill,  cheque  or  note  comes 
into  the  hands  of  any  holder  thereof  in  British  India,  the  proper 
adhesive  stamp  is  affixed  thereto  and  cancelled  in  manner  pre- 
scribed by  section  11,  and  such  holder  has  no  reason  to  believe 

'  1 1  Mad.  40.  Any  hardship  which  *  The  denoting  must  be  by  endorse- 

might  otherwise  arise  from  this  pro-  ment  under  the  hand  of  the  Collector, 

vision  is  prevented  by  the  provisions  NotificationNo.1288, 3d  March,  1883, 

of  Chap.  IV  and  of  sec.  52.  §  iS- 

'  From   the   English   Stamp   Act,  *  See   Notification    No.    1288,    3d 

1870,  sec.  14.  March,  18S2. 
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Conversiou 
of  amount 


in  certain 
currencies. 


that  such  stamp  was  affixed  or  cancelled  otherwise  than  by  the 
person  and  at  the  time  required  by  this  Act,  such  stamp  shall,  so  far 
as  relates  to  such  holder,  be  deemed  to  have  been  duly  affixed  and 
cancelled^.  But  nothing  contained  in  this  proviso  shall  relieve 
any  person  from  any  penalty  incurred  by  him  for  omitting  to  affix 
or  cancel  a  stamp. 

D. — Of  Valuations  for  Duty. 

19.  Where  an  instrument  is  chargeable  with  ad  valorem  duty  in 
respect  of  an  amount  expressed  in  pounds  sterling,  pounds  cur- 
rency, francs  or  dollars,  such  duty  shall  be  calculated  on  the  value 
of  such  money  in  the  currency  of  British  India  according  to  the 
following  scale  :^ 

One  pound  sterling  or  pound  currency  is   equivalent   to   ten 

rupees : 

One  hundred  francs  are  equivalent  to  forty  rupees  : 

One  Mexican  or  China  dollar  is  equivalent  to  two  rupees  four 

annas. 

20.  Where  an  instrument  is  chargeable  with  ad  valorem  duty  in 
respect  of  any  money  expressed  in  any  other  foreign  or  colonial 
currency,  such  duty  shall  be  calculated  on  the  value  of  such  money 
in  the  currency  of  British  India  according  to  the  current  rate  of 
exchange  on  the  day  of  the  date  of  the  instrument. 

Stock  and        21.  Where  an  instrument  is  chargeable  with  ad  valorem  duty  in 

marketable  j.ggpegi;  gf  ^ny  stock  or  of  any  marketable  security,  such  duty  shall 
securities.  r  j  j  jy  j^ 

be  calculated  on  the  value  of  such  stock  or  security  according  to 

the  average  price  thereof  on  the  day  of  the  date  of  the  instrument^. 

22.  Where  an  instrument  contains  a  statement  of  current  rate 
of  exchange,  or  average  price,  as  the  case  may  require,  and  is 
stamped  in  accordance  with  such  statement,  it  shall,  so  far  as 
regards  the  subject-matter  of  such  statement,  be  presumed,  until 
the  contrary  be  proved,  to  be  duly  stamped '. 

23.  Where  interest  is  expressly  made  payable  by  the  terms  of 
an  instrument,  such  instrument  shall  not  be  chargeable  with  duty 
higher  than  that  with  which  it  would  have  been  chargeable  had  no 
mention  of  interest  been  made  therein  *. 


Amount 
expressed 
in  other 
foreign 
currencies. 


Eifect  of 
statement 
of  rate  of 


or  average 
price. 

Instru- 
ments 
reserving 
interest. 


*  This  protects  a  person  who  in 
good  faith  takes  a  foreign  bill  bearing 
a  proper  stamp,  which  afterwards 
turns  out  not  to  have  been  aflSxed  in 
accordance  with  the  law. 


*  From  33  &  34  Vic.  c.  97,  sec. 
2. 

'  From  the  same,  sec.  13. 

*  4  Bom.  326  :  5  Bom.  470,  474. 
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24.  "Where  any  property  is  transferred^  to  any  person  in  con- 
sideration, wholly  or  in  part,  of  any  debt  due  to  him,  or  subject 
either  certainly  or  contingently  to  the  payment  or  transfer'^  of  any 
money  or  stock,  whether  being  or  constituting  a  charge  or  incum- 
brance upon  the  property  or  not,  such  debt,  money  or  stock  is  to 
be  deemed  the  whole  or  part,  as  the  case  may  be,  of  tl^e  considera- 
tion in  respect  whereof  the  transfer  is  chargeable  with  ad  valorem 
duty'. 

25.  Where  an  instrument  is  executed  to  secure  the  payment  of 
an  annuity,  or  other  sum  payable  periodically*,  or  where  the  con- 
sideration for  a  conveyance  is  an  annuity  or  other  sum  payable 
periodically,  the  amount  secured  by  such  instrument,  or  the  con- 
sideration for  such  conveyance  (as  the  case  may  be),  shall,  for  the 
purposes  of  this  Act,  be  deemed  to  be — 

(a)  where  the  sum  is  payable  for  a  definite  period  so  that  the 
total  amount  to  be  paid  can  be  previously  ascertctined — such  total 
amount ; 

(6)  where  the  sum  is  payable  in  perpetuity  or  for  an  indefinite 
time  not  terminable  with  any  life  in  being  at  the  date  of  such  in- 
strument or  conveyance — the  total  amount  which,  according  to  the 
terms  of  such  instrument  or  conveyance,  will  or  may  be  payable 
during  the  period  of  twenty  years  next  after  the  date  of  such  in- 
strument or  conveyance;  and 

(c)  where  the  sum  is  payable  for  an  indefinite  time  terminable 
with  any  life  in  being  at  the  date  of  such  instrument  or  convey- 
ance— the  total  amount  which  will  or  may  be  payable  as  aforesaid 
during  the  period  of  twelve  years  next  after  the  date  of  such 
instrument  or  conveyance  '. 

26.  Where  the  amount  or  value  of  the  subject-matter  of  any 
instrument  chargeable  with  ad  valorem  duty  cannot  be,  or  (in  the 
case  of  an  instrument  executed  before  this  Act  comes  into  force) 
could  not  have  been,  ascertained,  at  the  date  of  its  execution  or 
first  execution,  nothing  shall  be  claimable  under  such  instrument 
more  than  the  highest  amount  or  value  for  which,  if  stated  in  an 
instrument  of  the  same  description,  the  stamp  actually  used  would, 
at  the  date  of  such  execution,  have  been  sufficient®. 

'  otherwise   than   by  operation  of     takes  a  liability.  But  see  5  Bom.  470. 


Transfer  in 
considera- 
tion of 
debt,  or 
subject  to 
future  pay- 
ment, etc. 


Valuation 
in  case  of 
annuity, 
etc. 


Stamp 
where 
value  of 
subject- 
matter  is 
indeter- 
minate. 


law. 

*  5  Mad.  18,  followed  in  10  Cal.  9a : 
and  see  7  Mad.  421  as  to  the  stamp  on 
a  certificate  of  sale  of  a  right  to  re- 
deem. The  words '  subject  ...  to  the 
payment  or  transfer '  etc.  apply  only 
to  cases  in  which  the  purchaser  under- 


From  3:^  &  34  Vic.  c.  97,  sec.  73. 

*  See  Limmer  Afphalte  Paving  Co. 
Commrs.  of  Inland  Mevenue,  L.  K., 
Ex.  211. 

°  Cf.  33  &  34  Vic.  c.  97,  8.  72. 

*  3  Mad.  342. 
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Facts  27.  The  consideration  (if  any)  and  all  other  facts  and  circum- 

duty  to  be  stances  affecting  the  chargeability  of  any  instrument  with  duty,  or 

Bet  forth  the  amount  of  the  duty  with  which  it  is  chargeable,  shall  be  fully 

ment      "  ^^^  truly  set  forth  therein  \ 

Direction  28.  (a)  Where  any  property  has  been  contracted  to  be  sold  for 

in  case^of  ^^^^  consideration  for  the  whole,  and  is  conveyed  to  the  purchaser 

certain  in  separate  parts  by  different  instruments,  the  consideration  shall 

convey-       y^g  apportioned  in  such  manner  as  the  parties  think  fit,  so  that  a 
ances.  ....  .  . 

distinct  consideration  for  each  separate  part  is  set  forth  in   the 

conveyance  relating  thereto,  and  such  conveyance  shall  be  charge- 
able with  ad  valorem  duty  in  respect  of  such  distinct  consideration, 
(i)  Where  property  contracted  to  be  23urchased  for  one  con- 
sideration for  the  whole,  by  two  or  more  persons  jointly,  or  by  any 
person  for  himself  and  others,  or  wholly  for  others,  is  conveyed  in 
parts  by  separate  instruments  to  the  persons  by  or  for  whom  the 
same  was  purchased,  for  distinct  parts  of  the  consideration,  the 
conveyance  of  each  separate  part  shall  be  chargeable  with  ad 
valorem  duty  in  respect  of  the  distinct  part  of  the  consideration 
therein  specified. 

(c)  Where  a  person  having  contracted  for  the  purchase  of  any 
property,  but  not  having  obtained  a  conveyance  thereof,  contracts 
to  sell  the  same  to  any  other  person,  and  the  property  is  in 
consequence  conveyed  immediately  to  the  sub -purchaser,  the  convey- 
ance shall  be  chargeable  with  ad  valorem  duty  in  respect  of  the  con- 
sideration for  the  sale  by  the  original  purchaser  to  the  sub-purchaser. 

(d)  Where  a  person  having  contracted  for  the  purchase  of  any 
property,  but  not  having  obtained  a  conveyance  tliereof,  contracts 
to  sell  the  whole,  or  any  part,  thereof,  to  any  other  person  or 
persons,  and  the  projjerty  is  in  consequence  conveyed  by  the 
original  seller  to  different  persons  in  jiarts,  the  conveyance  of  each 
part  sold  to  a  sub-purchaser  shall  be  chargeable  with  ad  valorem 
duty  in  respect  only  of  the  consideration  paid  by  such  sub- 
purchaser, without  regard  to  the  amount  or  value  of  the  original 
consideration,  and  the  conveyance  of  the  residue  (if  any)  of  such 
property  to  the  original  purchaser  shall  be  chargeable  with  ad 
valorem  duty  in  respect  only  of  the  excess  of  the  original  con- 
sideration over  the  aggregate  of  the  considerations  paid  by  the 
Bub-purchasers : 

Provided  that  the  duty  on  such  last-mentioned  conveyance  shall 
in  no  case  be  less  than  one  rupee.  S 

*  Sec.  63  infra  provides  a  sanction  for  this  rule,  which  i«  taken  from  33  &  34 
Vic.  c.  97,  s.  10. 
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(c)  Where  a  sub-purchaser  takes  an  actual  conveyance  of  the 
interest  of  the  person  immediately  selling  to  him,  which  is  charge- 
able with  ad  valorem  duty  in  respect  of  the  consideration  paid  by 
him,  and  is  duly  stamped  accordingly,  any  conveyance  to  be 
afterwards  made  to  him  of  the  same  property  by  the  original 
seller  shall  be  chargeable  with  a  duty  equal  to  that  which  would 
be  chai'geable  on  a  conveyance  for  the  consideration  obtained  by 
such  original  seller ;  or  where  such  duty  would  exceed  five  rupees, 
with  a  duty  of  five  rupees. 

E. — Duty  hy  whom  ^;a^&Ze. 

29.  In  the  absence  of  an  agreement  to  the  contrary,  the  fexpense  Duties  by 
of  providing  the  proper  stamp  shall  be  borne —  whom  pay- 

(a)  in  the  case  of  any  instrument  described  in  numbers  2,  11, 
13.  1 4,  15,  24,  28,  29,  30,  44,  53,  54,  55,  57  and  60  (a)  and  (h) 
of  the  fiirst  schedule — by  the  person  drawing,  making  or  executing 
such  instrument : 

(h)  in  the  case  of  a  policy  of  insurance^ — by  the  insured  : 

(c)  in  the  case  of  a  conveyance^ — by  the  grantee  :  in  the  case  of 
a  lease^  or  agreement  to  lease — by  the  lessee  or  intended  lessee  : 

{d)  in  the  case  of  a  counterpart  of  a  lease — by  the  lessor : 

(e)  in  the  case  of  an  instrument  of  partition* — by  the  parties 
thereto  in  proportion  to  their  resj)ective  shares  in  the  property 
comprised  therein,  or  when  the  partition  is  made  in  execution  of 
an  order  passed  by  a  Kevenue-Authority,  in  such  proportion  as 
such  Authority  directs  ''' : 

{/)  in  the  case  of  an  instrument  of  exchange — by  the  pai"ties  in 
equal  shares;  and 

(gr)  in  the  case  of  a  certificate  of  sale — by  the  purchaser  of  the 
property  to  which  such  certificate  relates. 


CHAPTER  III. 

ADJUDICATION   AS    TO    STAMPS. 

30.  When  any  instrument,  whether  executed  or  not,  and  whether  Adjudica- 
previously  stamped  or  not,  is  brought  to  the  Collector,  and  the  *'on  as  to 
person  bringing  it  applies  to  have  the  opinion  of  that  officer  as  to  gtam). 
the  duty  (if  any)  with  which  it  is  chargeable,  and  pays  ®  a  fee  of 

»  Sec.  3,  cl.  (15).  *  Sec.  3,  cl.  (11). 

«  Sec.  3,  cl.  (9).  »  2  All.  666. 

'  Sec.  3,  cl.  (13).  •  in  cash,  see  below,  sec.  33,  note. 
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such  amount  (not  exceeding  five  rupees  and  not  less  than  eight 
annas)  as  the  Collector  may  in  each  case  direct,  the  Collector  shall 
determine  the  duty  (if  any)  with  which,  in  his  judgment,  the  in- 
strument is  chargeable : 
Collector         and  may  for    that  purpose  require  to   be   furnished  with   an 

may  call     abstract  of  the  instrument,  and  also  with  such  affidavit  or  other 

for  ah-  . 

Btract  and  evidence  as  he  may  deem  necessary  to  prove  that  all  the  facts  and 

evidence,  circumstances  aflfecting  the  chargeability  of  the  instrument  with 
duty,  or  the  amount  of  the  duty  with  which  it  is  chargeable,  are 
fully  and  truly  set  forth  therein,  and  may  refuse  to  proceed  upon 
any  such  application  until  such  abstract  and  evidence  have  been 
furnished  accordingly: 

Proviso.  Provided  that  no  evidence  furnished  in  pursuance  of  this  section 

shall  be  used  against  any  person  in  any  civil  proceeding,  except  in 
an  enquiry  as  to  the  duty  with  which  the  instrument  to  which  it 
relates  is  chargeable  ;  and  every  person  by  whom  any  such  evidence 
is  furnished  shall  on  payment  of  the  full  duty  with  which  the 
instrument  to  which  it  relates  is  chargeable,  be  relieved  from  any 
penalty  he  may  have  incuiTed  under  this  Act  by  reason  of  the 
omission  to  state  truly  in  such  instrument  any  of  the  facts  or 
circumstances  aforesaid  ^. 

Certificate       31.  When  an  instrument  brought  to  the  Collector  under  section 
by  Col-        go  is  in  his  opinion  one  of  a  description  chargeable  with  duty, 
and 

(a)  the  Collector  determines  that  it  is  already  fully  stamped,  or 

[b)  the  duty  determined  by  the  Collector  under  section  30, 
or  such  a  sum  as,  with  the  duty  already  paid  in  respect  of  the 
instrument,  is  equal  to  the  duty  so  determined,  has  been  paid, 

the  Collector  shall  certify  by  endorsement  on  such  instrument 
that  the  full  duty  (stating  the  amount)  with  which  it  is  chargeable 
has  been  paid. 

"When  such  instrument  is  in  his  opinion  not  chargeable  with 
duty,  the  Collector  shall  certify  in  manner  aforesaid  that  such 
instrument  is  not  so  chargeable. 

Any  instrument  upon  which  an  endorsement  has  been  made 
under  this  section  shall  be  deemed  to  be  duly  stamped,  or  not 
chargeable  with  duty,  as  the  case  may  be  ;  and  if  chargeable  with 
duty,  shall  be  receivable  in  evidence^  or  otherwise,  and  may  be 
acted  upon  and  registered  as  if  it  had  been  originally  duly 
stamped : 

Nothing  in  this  section  shall  authorise  the  Collector  to  endorse — 

'  33  &  34  Vic.  c.  97,  s.  20.  "  3  All.  115. 
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any  instrument  executed  or  first  executed  in  British  India  and 
brought  to  him  after  the  expiration  of  one  month  from  the  date  of 
its  execution  or  first  execution  (as  the  case  may  be)  ; 

any  instrument  executed  or  first  executed  out  of  British  India 
and  brought  to  liim  after  the  expiration  of  three  montlis  after  it 
has  been  first  received  in  British  India  ;  or 

any  instrument  chargeable  with  the  duty  of  one  anna,  or  any 
bill  of  exchange  or  promissory  note,  when  brought  to  him  after 
the  drawing  or  execution  thereof  on  paper  not  duly  stamped. 

32.  Every  payment  of  a  fee  under  section  30  shall  be  made  in  Payment 

stamps,  or  cash,  as  the  Governor  General  in  Council  may  by  rule  "'  ^^^^ 

.       ^  J  '  •'     •'  under  s.  30 

direct  .  how  made. 

CHAPTER  IV. 

INSTRUMENTS   NOT   DULY    STAMPED. 

33.  Every  person  having  by  law  or  consent  of  pai'ties  authority  Examina- 

to  receive  evidence  ^,  and  ^^^  ^°*i 

'  ,  impound- 

every  person  in  charge  of  a  public  office  except  an  officer  of  ing  of  in- 
Police,  Btruments. 

before  whom  any  instrument  chargeable  in  his  opinion  with 
duty  is  produced  or  comes,  in  tlie  performance  of  his  functions, 
shall,  if  it  appears  to  him  that  such  instrument  is  not  duly  stamped, 
impound  the  same. 

For  that  purpose  every  such  person  shall  examine  every  instru- 
ment so  chargeable  and  so  produced  or  coming  before  him,  in 
order  to  ascertain  whether  it  is  stamped  with  a  stamp  of  the  value 
and  description  required  by  the  law  in  force  in  British  India  when 
such  instrument  was  executed  or  first  executed '. 

Provided  that  nothing  herein  contained  shall  be  deemed  to 
require  any  Magistrate  or  Judge  of  a  criminal  Court  to  examine 
or  impound  any  instrument  coming  before  Jiim  in  the  course  of 
any  proceeding  other  than  a  proceeding  under  chapter  XL  or 
chapter  XLI  of  the  Code  of  Criminal  Procedure,  or  chapter  XVIII 
of  the  Presidency  Magistrates  Act  *  : 

'  The  Governor  General  in  Council  tliem  '  in  favour  of  the  subject,'  see 

has  ruled  that  the  payment  shall  be  8  Cal.  596-7  :  10  Cal.  280  :  9  Mad. 

made  in  cash,  Notification  No.  1288,  146,  see  148. 
3i8t  March,  1882.  As    to    stamped   paper   signed   in 

^  This   includes   not   only  judicial  blank,  see  5  Cal.  39. 
officers   but    arbitrators  and    special  *  Tliese  references  are  now  to  be 

commissioners.  read  as  if  they  were  made  to  Act  X 

^  See  above  for  a  list  of  the  laws  of  1882,  chapters  XII  and  XXXVI. 
here  referred  to.     As  to   construing 
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Instru- 
ments not 
duly 
stamped 
inadmis- 
sible in 
evidence, 
etc. 

Instru- 
ments ad- 
missible on 
payment 
of  duty  and 
penalty, 


and  in 
certain 
criminal 
proceed- 
ings. 


Admission 
of  instru- 
ment not 
to  be  ques- 
tioned. 


Provided  also  that,  in  the  case  of  a  Judge  of  a  High  Court,  the 
duty  of  examining  and  impounding  any  instrument  under  this 
section  may  be  delegated  to  such  officer  as  the  Court  appoints  in 
this  behalf. 

The  Local  Government  may  from  time  to  time,  in  cases  of 
doubt,  determine  who  shall  be  deemed  to  be,  for  the  purpose  of 
this  section,  persons  in  charge  of  public  offices. 

34.  No  instrument  chargeable  with  duty  shall  be  admitted  in 
evidence  for  any  purpose  ^  by  any  person  having  by  law  or  consent 
of  parties  authority  to  receive  evidence,  or  shall  be  acted  upon, 
registered  or  authenticated  by  any  such  person  or  by  any  public 
officer,  unless  such  instrument  is  duly  stamped  ^ : 

Provided  that — 

(i)  any  such  instrument,  not  being  an  instrument  chargeable 
with  a  duty  of  one  anna  only  or  a  bill  of  exchange  or  promissory 
note',  shall,  subject  to  all  just  exceptions*,  be  admitted  in  evidence 
on  payment  of  the  duty  with  which  the  same  is  chargeable  or  (in 
the  case  of  an  instrument  insufficiently  stamped)  of  the  amount 
required  to  make  up  such  duty,  together  with  a  penalty  of  five 
rupees,  or  when  ten  times  the  amount  of  the  proper  duty  or 
deficient  portion  thereof  exceeds  five  rupees,  of  a  sum  equal  to  ten 
times  such  duty  or  portion  * ; 

(2)  nothing  herein  contained  shall  prevent  the  admission  of  any 
instrument  in  evidence  in  any  proceeding  in  a  criminal  Court  other 
than  a  proceeding  under  chapter  XL  or  chapter  XLI  of  the  Code 
of  Criminal  Procedure,  or  chapter  XVIII  of  the  Presidency 
Magistrates  Act  ® ; 

(3)  when  an  instrument  has  been  admitted  in  evidence,  such 
admission  shall  not,  except  as  provided  in  section  50,  be  called  in 


'  not  even  for  a  collateral  purpose  : 
see  4  Bom.  349  on  the  Stamp  Act  of 
1869. 

'  See  above,  sec.  3,  cl.  10,  and  5 
Ben.  103  :  7  Mad.  178  :  3  Bom.  H.  C. 
A.  C.  J.  100. 

'  8  Mad.  87.  That  promissory 
notes  and  hundf s  not  '  duly  stamped ' 
(i.e.  at  or  before  execution)  cannot  be 
stamped  by  the  Court  and  received 
in  evidence,  see  13  Ben.  Appx.  33  : 
4  Cal.  269  :  8  Cal.  645  :  7  Mad.  H.  C. 
361 :  3  Mad.  251  :  7  Bom.  H.  C, 
0.  C.  J.  180. 

*  10  Bom.  H.  C.  408. 


'  Where  the  duty  and  penalty  have 
not  been  tendered  to  and  refunded  by 
a  Court  of  first  instance,  an  appellate 
Court  has  no  power  to  direct  recep- 
tion of  the  document  on  a  subsequent 
tender  of  that  amount,  4  Cal.  213: 
but  see  5  Mad.  2  20.  Where  penalty 
or  stamp-duty  is  improperly  levied, 
see  sees.  36,  42.  An  appeal  does  not 
lie  against  a  decision  erroneously 
directing  the  enforcement  of  such 
penalty,  the  error  not  affecting  tbe 
merits  or  the  jurisdiction,  5  Cal.  31 1- 

*  i.e.  Act  X  of  1882,  chapters  XII 
and  XXXVI. 
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question  at  any  stage  of  the  same  suit  or  proceeding  on  the  ground 
that  the  instrument  has  not  been  duly  stamped  ^. 

35.  When  the  person  impounding  an  instrument  under  section  Instru- 
33  has  by  law  or  consent  of  parties  aiithority  to  receive  evidence  ™®°*^  ™* 
and  admits  such  instrument  in  evidence  upon  payment  of  a  penalty  how  dealt 
as  provided   by  section    34,  he  shall   send    to    the    Collector   an  witb. 
authenticated  copy  of  such  instrument,  together  with  a  certificate 

in  writing,  stating  the  amount  of  the  duty  and  penalty  levied  in 
respect  thereof,  and  shall  send  such  amount  to  the  Collector,  or  to 
such  person  as  he  may  appoint  in  this  behalf. 

In  every  other  case,  the  person  so  impounding  an  instrument 
shall  send  it  in  original  to  the  Collector. 

36.  When  a  copy  of  an  insti'ument  is  sent  to  a  Collector  under  Power  to 
the  first  paragraph  of  section  35,  he  may,  if  he  thinks  fit,  upon  '"^^^"'^^ 
application  made  to  him  in  this  behalf,  refund  any  portion  of  the  paid  under 
penalty  in  excess  of  five  rupees  which  has  been  paid  in  respect  of  ^-  35>  P^ra- 
such  instrument,  or 

when  such  instrument  has  been  impounded  only  because  it  has 
been  written  in  contravention  of  section  12,  or  section  13,  he  may 
refund  the  whole  penalty  so  paid. 

37.  When  the  Collector  impounds  any  instrument  under  section  Power  to 

33,  or  receives  any  instrument  sent  to  him  under  the  second  clause  »**"»?  ^^- 

1        1    11  9     1  1      <•  n       •  struments 

01  section  35,  he  shall    adopt  the  following  procedure  : —  impound- 

(a)  If  he  is  of  opinion  that  such  instrument  is  duly  stamped,  or  ed. 
is  not  chargeable  with  duty,  he  shall  certify  by  endorsement  thereon 
that  it  is  duty  stamped,  or  that  it  is  not  so  chargeable  (as  the  case 
may  be),  and  shall  upon  application  made  to  him  in  this  behalf 
deliver  such  instrument  to  the  person  from  whose  possession  it 
came  into  the  hands  of  the  officer  impounding  it,  or  as  such  person 
may  direct. 

(6)  If  the  Collector  is  of  opinion  that  such  instrument  is  charge- 
able with  duty^  and  is  not  duly  stamped,  he  shall  require  the 
payment  of  the  proper  duty  or  the  amount  required  to  make  up  the 
same,  together  with  a  penalty  of  five  rupees  * ;  or  if  ten  times  the 
amount  of  the  proper  duty  or  of  the  deficient  portion  thereof 
exceeds  five  rupees,  then  such  penalty,  not  less  than  five  rupees  and 
not  more  than  ten  times  the  amount  of  such  duty  or  portion,  as  he 
thinks  fit. 

'  3  Cal.  787,  following  16  Suth.  Civ.  when  the  instrument  was  executed, 

R.  6  :  6  Mad.  220  :   12  Cal.  64.  5  Mad.  394. 

=•  8  Cal.  261.  ♦  8  Cal.  a6i  :  5  Mad.  394:  toBoin. 

•*  under  the   Stamp  Act   in    force  239. 
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Provided  that,  when  such  instrument  has  been  impounded  only 
because  it  has  been  written  in  contravention  of  section  12  or 
section  13,  the  Collector  may,  if  he  thinks  fit,  remit  the  whole 
penalty  prescribed  by  this  section. 

Every  certificate  under  clause  (a)  of  ihis  section  shall,  for  tlie 
purposes  of  this  Act,  be  conclusive  evidence  of  the  matters  stated 
therein. 

Nothing  in  this  section  applies  to  an  instrument  chargeable  with 
a  duty  of  -one  anna  only,  or  to  a  bill  of  exchange  or  promissory 
note. 

Instm-  38.  If  any  instmment  chargeable  with  duty  and  which  is  not 

ments  un-  (jyjy  stamped  is  jiroduced  by  any  person  of  his  own  motion  before 
Btampedby  the  Collector  within  one  year  from  the  date  of  its  execution  or  first 
accident,  execution,  and  such  jierson  brings  to  the  notice  of  the  Collector  the 
fact  that  such  instniment  is  not  duly  stamped,  and  offers  to  pay  to 
the  Collector  the  amount  of  the  proper  duty,  or  the  amount 
requii-ed  to  make  up  the  same,  and  the  Collector  is  satisfied  that 
the  omission  to  duly  stamp  such  instrument  has  been  occasioned 
by  accident,  mistake  or  urgent  necessity,  he  may,  instead  of  pro- 
ceeding under  sections  33  and  37,  receive  such  amount  and  proceed 
as  next  hereinafter  prescribed. 

Nothing  in  this  section  applies  to  an  instrument  chargeable  with 
a  duty  of  one  anna  only,  or  to  a  bill  of  exchange  or  promissory 
note. 

Endorse-         39.  "When  the  duty  and  penalty  (if  any)  leviable  in  respect  of  any 

mentof  m-  instrument  have  been  paid  under  section  ^4,  section  37  or  section 
Btruments       „     ^,  -,     ■     .  ,     ■      .  •  -,  x. 

on  which     3°)    the    person  admitting    sucli  instrument  in   evidence,  or  tlie 

duty  has     Collector  (as  the  case  may  be),  shall  certify  by  endorsement  thereon 

underr\4  t^i^t  the  proper  duty  or  (as  the  case  may  be)  the  pi'oper  duty  and 

37  or  38.     penalty  (stating  the  amount  of  each)  have  been  levied  in  respect 

thereof,  and  the  name  and  residence  of  the  person  paying  them. 

Every  instrument  so  endorsed  shall  thereupon  be  admissible  in 

evidence,  and  may  be  registered  and  acted  ujion  and  authenticated 

as  if  it  had   been    duly  stamped,  and   shall   be  delivered  on  his 

application  in  this  behalf  to  the  person  from  whose  possession  it 

came  into  the  hands  of  the  officer  impounding  it,  or  as  such  person 

may  direct : 

Provided   that    no    instrument    which    has    been    admitted    in 

evidence  upon  payment  of  duty  and  a  penalty  under  section  34  shall 

be  so  delivered  before  the  expiration  of  one  month  from  the  date  of 

Buch  impounding,  or  if  the  Collector  has  certified  that  its  further 

detention  is  necessary  and  has  not  cancelled  such  certificate : 
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Provided  also  that  nothing  in  this  section  shall  affect  the  Code 
of  Civil  Procedure,  section  144,  clause  3  ^ 

40.  The  payment  of  a  penalty  under  this  chapter  in  respect  of  Prosecu- 

an  instrument  shall  not  bar  the  prosecution  of  any  person  who  ^'^^ 

^  ,  •'    '■  .     onence 

appears  to  have  committed  an  offence  against  the  stamp-law  in  against 
respect  of  such  instrument :  stamp-law. 

But  no  such  prosecution  shall  be  instituted  in  the  case  of  any  Proviso, 
instrument  in  respect  of  which  such  a  penalty  has  been  paid,  unless 
it  appears  *  to  the  Collector  that  the  offence  was  committed  with 
an  intention  ^  of  evading  payment  of  the  proper  duty  *. 

41.  Wlien  any  duty  or  penalty  has  been  paid,  under  section  34,  Persons 
section  37  or  section  38,  by  any  person  in  respect  of  an  instrument,  P^J^'^S 
and  by  agreement,  or  under  the  provisions  of  section   29  or  any  penalty 
other  enactment  in  force  at  the  time  sucli  instrument  was  executed,  '"^J  ^®" 
some  other  person  was  bound  to  bear  the  expense  of  providing  the  jjj  certain 
proper  stamp  for  such  instrument,  the  first-mentioned  person  shall  cases. 

be  entitled  to  recover  from  such  other  person  the  amount  of  the 
duty  or  penalty  so  paid  ^ ;  and  for  the  purpose  of  such  recovery  any 
certificate  granted  in  respect  of  such  instrument  under  section  39 
shall  be  conclusive  evidence  of  the  matters  therein  certified  ®. 

42.  When  any  penalty  is  paid  under  section  34  or  37,  the  Remission 
Chief  Controlling  Revenue- Authority  may,  upon  application  in  °  ^a^^a^ 
writing  made  within  one  year  from  the  date  of  the  payment,  refund  g.  34  or  37. 
such  penalty  wholly  or  in  part. 

43.  If  any  instrument  sent  to  a  Collector  under  the    second  Non-lia- 
paragraph   of  section   35   be  lost,  destroyed  or  damaged  during  Di"ty  for 
transmission,   the  person    sending  the  same    shall   not   be   liable  struments 
for  such  loss,  destruction  or  damage.  sent  under 

When    any  instrument  is  about  to  be   sent,  the    person  from  q       „f 
whose  possession  it  came  into  the  hands  of  the  person  impounding  instru- 
the  same  may  require  a  copy  thereof  to  be  made  at  the  expense  of  n^®"*^  ^^ 

*  Supra,  p.  524.  sec.  69,  7  Bom.  82.  As  to  instruments 
^  This   does  not  require   the  Col-      chargeable   with    a   one-anna    stamp 

lector  to  hold  a  formal  enquiry  or  re-  duty,  bills  of  exchange  and  promissory 

cord  proceedings,  7  Mad.  5,^8.  notes  see  sec.  61. 

'  3  Ben.  A.  C.  J.  329  :  5  Bom.  629.  •'•  6  All.  70. 

Tlie  law  does  not  require  intention  to  "  The   object  of  this  section   is  to 

be  proved  as  part  of  the  offence,  7  stimulate   tlie   production  of  instru- 

Mad.  537.  menta  liable  to  stamp-duty  and  not 

*  2  Cal.  399:  8  Cal.  259.  The  effect  properly  stamped.  It  enables  the 
of  sees.  37  and  40  is  that  every  one  ))roducer  to  throw  the  cost  of  pro- 
must  be  allowed  an  opportimity  of  ducing  the  unstamped  document  upon 
paying  the  penalty  before   the  Col-  another  person. 

lector   exjBrcises  his  discretion  under 
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such  first-mentioned  person  and  authenticated  by  the  person  im- 
pounding such  instrument. 

Power  of         44.   When  any  bill  of  exchange  or  promissory  note  chargeable 

presentee    yf{{\i  the  duty  of  one  anna,  or  any  cheque,  is  presented  for  payment 

bills  etc.      unstamped,   the  person  to  whom   it  is  so  presented  ^  may   affix 

received      thereto  the  necessary  adhesive   stamp,  and  upon  cancelling   the 

stemped.     same  in  manner  hereinbefore  provided  may  pay  the  sum  payable 

upon  such  bill,  note  or  cheque,  and  may  charge  the  duty  against 

the  person  who  ought  to  have  paid  the  same,  or  deduct  it  from  the 

Bum  payable  as   aforesaid ;  and  such  bill,  note  or  cheque  shall,  so 

far  as  respects  the  duty,  be  deemed  good  and  valid. 

But  nothing  herein  contained  shall  relieve  any  person  from  any 
penalty  he  may  have  incurred  in  relation  to  such  bill,  note  or 
cheque. 


CHAPTER  V. 

REFERENCE   AND   REVISION. 

Procedure       45.  If  any  Collector  acting   under   section   30,  section  37   or 

where  Gol-  section  38  feels  doubt  as  to  the  amount  of  duty  with  which  any 

doubt  as      instrument  is  chargeable,  he  may  draw  up  a  statement  of  the  case, 

to  duty       and  refer  it,  with  his  own  opinion  thereon,  for  the  decision  of  the 

able.  Chief   Controlling  Revenue-Authority,  and  such  Authority  shall 

consider  the  case  and  send  a  copy  of  its  decision  to  the  Collector, 

and  he  shall  proceed  to  assess  and  charge  the  duty  (if  any)  in 

conformity  with  such  decision  ^. 

Refer-  46.  The  Chief  Controlling  Revenue-Authority  may  state  any 

^^   y       case   referred  to    it    under    section    45    or  otherwise    coming   to 

Authority  its  notice  and  refer  such  case  with  its  own  opinion  thereon,  if  the 

to  High       (.a,se  arises  in  the  territories  for  the  time  being  administered  by 

the  Governor  of  Fort  Saint  George  in  Council  or  the  Governor  of 

Bombay  in  Council — to  the  High  Court  of  Judicature  at  Madras 

or  Bombay  as  the  case  may  be  :  if  it  arises  in  the  North-Western 

Provinces   or   Oudh — to   the  High  Court  of  Judicature  for  the 

North-Western   Provinces :    if  it  arises  in  the  territories  for  the 

time  being  administered  by  the  Lieutenant-Governor  of  the  Pan- 

j4b — to  the  Chief  Court  of  the  Panjab :  if  it  arises  in  the  Central 

Provinces — to  the  High  Court  of  Judicature  at  Bombay  ;  and  if  it 

*  The  official  copy  of  Act  I  of  1879  '  i.e.  the  drawee,  acceptor  or  pro- 

has  *  payee ' — an  obvious  misprint  or      missor. 
clerical  error.  ^  7  Mad.  158. 


J 
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arises  in  any  other  part  of  British  India — to  the  High  Court  of 
Judicature  at  Fort  William. 

Every  such  case  shall  be  decided  by  not  less  than  three  Judges 
of  the  High  Court  or  Chief  Court  to  which  it  is  referred,  and  in 
case  of  difference  the  opinion  of  the  majority  shall  prevail. 

47.  If  the  High  Court  or  Chief  Court  is  not  satisfied  that  the  Power  of 
statements    contained    in   the   case   are   sufficient  to   enable  it   to  ^*'"^j'  *° 
determnie  the  questions  raised  thereby,  the  Court  may  refer  the  further 
case  back  to  the  Revenue-Authority  by  which  it  was  stated,  to  particu- 
make  such  additions  thereto  or  alterations  therein  as  the  Court 

may  direct  in  that  behalf. 

48.  The  High  Court  or  Chief  Court,  upon  the  hearing  of  any  Procedure 

such    case,   shall    decide   the    questions    raised  thereby  and   shall  '^  '?'^'    „ 
IT         ■      •    -I  ••  ii'i  posing  of 

deliver  its  judgment  thereon  containing  the  grounds  on  which  such  reference. 

decision  is  founded :  and  it  shall  send  to  the  Revenue- Authority 

by  which  the  case  was  stated,  a  copy  of  such  judgment  under 

the  seal  of  the   Court  and  the   signature  of  the   Registrar,   and 

the  Revenue-Authority  shall,  on  receiving  such  copy,  dispose  of 

the  case  conformably  to  such  judgment. 

49.  If  any  Court  other  than  a  Court  mentioned  in  section  46  Reference 
feels  doubt  ^  as  to  the  amount  of  duty  to  be  paid  in  respect  of  any  ~^  °A  f 
instrument  under  the  first  i>roviso  to  section  34,  the  Judge  may  High 
draw  up  a  statement  of  the  case  and  refer  it  with  his  own  opinion  Court, 
thereon  for  the  decision  of  the  High  Court  or  Chief  Court  to  which, 

if  he  were  the  Chief  Controlling  Revenue-Authority,  he  would 
under  section  46  refer  the  same,  and  such  Court  shall  deal  with 
the  case  as  if  it  had  been  referred  under  section  46,  and  send  a  copy 
of  its  judgment  under  the  seal  of  the  Court  and  the  signature  of 
the  Registrar  to  the  Judge  making  the  reference,  who  shall,  on 
receiving  such  copy,  dispose  of  the  case  conformably  to  such 
judgment. 

References  made  under  this  section,  when  made  by  a  Court 
subordinate  to  a  District  Court,  shall  be  made  through  the 
District  Court,  and  when  made  by  any  subordinate  Revenue  Court, 
shall  be  made  through  the  Court  immediately  superior. 

50.  When  any  Court  in  the  exercise  of  civil  or  revenue  juris-  Revision 

diction  makes  any  order  admitting  any  instrument  in  evidence  j    .®^*^*" 

•'  .   .  decisions 

as  duly  stamped  or  as  not  requiring  a  stamp,  or  upon  payment  of  of  Courts 

duty  and  a  penalty  under  section  34,  the  Court  to  which  appeals  regarding 
lie  from,  or  references  are  made  by,  such  first-mentioned  Court  ciency  of 

stamps. 
•  n  Mad.  38. 
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may,  of  its  owu  motion  or  on  the  application  of  the  Collector,  take 
such  Older  into  consideration  ^ ;  and  if  it  is  of  opinion  that  such 
instrument  should  not  have  been  admitted  in  evidence  without  the 
payment  of  duty  and  penalty  under  section  34,  or  without  the  pay- 
ment of  a  higher  duty  and  penalty  than  those  j-aid,  may  record  a 
declaration  to  that  effect,  and  determine  the  amount  of  duty  with 
which  such  instrument  is  chargeable,  and  may  require  any  ptrson 
in  whofce  possession  or  power  such  instrument  then  is  to  produce 
the  same,  and  may  impound  the  same  when  produced  ^. 

When  any  declaration  has  been  recorded  under  this  section,  the 
Couii  recording  the  same  shall  send  a  copy  thereof  to  the  Collector 
and,  where  the  instrument  to  which  it  relates  has  been  impounded 
or  is  otherwise  in  the  possession  of  such  Court,  shall  also  send  him 
such  instrument ;  and  thereupon  the  Collector  may,  notwith- 
standing anything  contained  in  the  order  admitting  such  instru- 
ment in  evidence,  or  in  any  certificate  granted  under  section  39,  or 
in  section  40,  prosecute  any  person  for  any  offence  against  the 
stamp-law  which  the  Collector  considers  him  to  have  committed  in 
respect  of  such  instrument : 

Provided  tbat  no  such  prosecution  shall  be  instituted  where  the 
amount  (including  duty  and  penalty)  ^hich  according  to  the 
determination  of  such  Court  was  payable  in  respect  of  the  instru- 
ment under  section  34  is  paid  to  the  Collector,  unless  he  thinks 
that  the  offence  was  committed  with  an  intention  of  evading  pay- 
ment of  the  proj^er  duty: 

Provided  also  that,  except  for  the  purposes  of  such  prosecution, 
no  declaration  made  under  this  section  shall  affect  the  validity  of 
any  order  admitting  any  instrument  in  evidence,  or  of  any  cer- 
tificate granted  under  section  39. 

CHAPTER  VI. 

ALLOWANCES   FOR   SPOILED   STAMPS   AND    STAMPS   NO 
LONGER   REQUIRED. 

Allowance       51.  Subject   to  such  lules  as  may  be  made  by  the  Governor 

for  spoiled  Qgugrai  y^  Council  ^  as  to  the  evidence  which  the  Collector  *  may 

stamps.  ,  .  "j 

require,  allowance  shall  be  made  by  the  Collector  for  impiessed 

stamps  spoiled  in  the  cases  hereinafter  mentioned  ®,  namely : — 

'  merely  for  the  purpose  of  ascer-  are  ultra  vires,  see  5  Bom.   197  :   7 

taining    whether     the    Government  Mad.  158  and  181  :    8  Mad.  532. 
revenue  has  sufi'eied,  12  Cal.  66.  *    That    he    cannot    delegate  this 

*  8  Mad.  564.  authority,  see  5  All.  17. 

*  See    Notification    No.    1288,   3d  *  11  Mad.  37. 
March,  1882.     As  to  when  such  rules 
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(a)  The  stamp  on  any  paper  inadvertently  and  undesignedly 
spoiled,  obliterated  or  by  any  means  rendered  unfit  for  the  purpose 
intended,  before  any  instrument  written  thereon  is  executed  by  any 
person : 

(6)  The  stamp  used  or  intended  to  be  used  for  any  bill  of 
exchange,  cheque  or  promissory  note,  signed  by  or  on  behalf  of  the 
drawer  or  intended  drawer,  but  not  delivered  out  of  his  hands  to 
the  payee  or  intended  payee,  or  any  person  on  his  behalf,  or 
deposited  with  any  person  as  a  security  for  the  payment  of  money, 
or  in  any  way  negotiated,  issued  or  put  in  circulation,  or  made  use 
of  in  any  other  manner,  and  which,  being  a  bill  of  exchange  or 
cheque,  has  not  been  accepted  by  the  drawee,  and  provided  that 
the  paper  on  which  any  such  stamp  is  impressed  does  not  bear  any 
signature  intended  as  or  for  the  acceptance  of  any  bill  of  exchange 
or  cheque  to  be  afterwards  written  thereon  : 

(c)  The  stamp  used  or  intended  to  be  used  for  any  bill  of  ex- 
change, cheque  or  promissory  note  signed  by,  or  on  behalf  of,  the 
drawer  thereof,  but  which  from  any  omission  or  error  has  been 
spoiled  or  rendered  useless,  although  the  same,  being  a  bill  of 
exchange  or  cheque,  may  have  been  presented  for  acceptance  or 
accepted  or  endorsed,  or,  being  a  promissory  note,  may  have  been 
delivered  to  the  payee ;  provided  that  another  completed  and  duly 
stamped  bill  of  exchange,  cheque  or  promissory  note  is  produced 
identical  in  every  particular,  except  in  the  correction  of  such 
omission  or  error  as  aforesaid,  with  the  spoiled  bill,  cheque  or 
note  : 

{(l)  The  stamp  used  for  any  of  the  following  instruments,  that  is 
to  say — 

(i)  an  instrument  executed  by  any  party  thereto,  but  afterwards 
found  by  a  competent  Court  to  be  absolutely  void  in  law  from  the 
beginning : 

(2)  an  instrument  executed  by  any  person,  but  afterwards  found 
unfit,  by  reason  of  any  error  or  mistake  therein  for  the  purj)ose 
originally  intended : 

(3)  an  instrument  executed  by  any  party  thereto,  but  which,  by 
reason  of  the  death  of  any  person,  by  whom  it  is  necessary  that  it 
should  be  executed,  without  having  executed  the  same,  or  of  the 
refusal  of  any  such  person  to  execute  the  same,  or  to  advance  any 
money  intended  to  be  thereby  secured,  cannot  be  completed  so  as 
to  effect  the  intended  transaction  in  the  form  proposed. 

(4)  an  instrument  executed  by  any  party  tliereto  which,  for 
want  of  the  execution  thereof  by  some  material  party,  and  his 
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inability  or  refusal  to  sign  the  same,  is  in  fact  incomplete  and 
insufficient  for  the  purpose  for  which  it  was  intended. 

(5)  an  instrument  executed  by  any  party  thereto  which,  by 
reason  of  the  refusal  of  any  person  to  act  under  the  same,  or 
by  the  refusal  or  non-acceptance  of  any  office  thereby  granted, 
totally  fails  of  the  intended  purpose  : 

(6)  an  instrument  executed  by  any  party  thereto  which  becomes 
useless  in  consequence  of  the  transaction  intended  to  be  thereby 
effected  being  effected  by  some  other  instrument  duly  stamped : 

(7)  an  instrument  executed  by  any  party  thereto  which  is 
inadvertently  and  undesignedly  spoiled,  and  in  lieu  whereof  another 
instrument  made  between  the  same  parties  and  for  the  same 
purpose  is  executed  and  duly  stamped : 

Provided  that,  in  the  case  of  an  executed  instrument — 
(a)  such  instrument  is  given  up  to  be  cancelled : 
(6)  the  application  for  relief  is  made  within  six  months  after  tlie 
date  of  the  instrument  or,  if  it  is  not  dated,  within  six  months 
after  the  execution  thereof  by  the  person  by  whom  it  was  first  or 
alone  executed,  except  where  from  unavoidable  circumstances  any 
instrument  for  which  another  instrument  has  been  substituted 
cannot  be  given  up  to  be  cancelled  within  the  aforesaid  period, 
and  in  that  case  within  six  months  after  the  date  or  execution  of 
the  substituted  instrument,  and  except  where  the  spoiled  instru- 
ment has  been  sent  out  of  British  India,  and  in  that  case  within 
six  months  after  it  has  been  received  back  in  British  India : 

Provided  also  that,  in  the  case  of  stamped  paper  not  having  any 
executed  instrument  written  thereon,  the  application  for  relief  is 
made  within  six  months  after  the  stamp  has  been  spoiled  as 
aforesaid  \ 

Allowance  52.  When  any  person  has  inadvertently  used,  for  an  instrument 
formisused  chargeable  with  duty,  a  stamp  of  a  description  other  than  that 
prescribed  for  such  instrument  by  the  rules  made  under  this  Act, 
or  a  stamp  of  greater,  value  than  was  necessary,  or  has  inadver- 
tently used  any  stamp  for  an  instrument  not  chargeable  with  any 
duty,  or  when  any  stamp  used  for  an  instrument  has  been  in- 
advertently rendered  useless  under  section  14  owing  to  such 
instrument  having  been  written  in  contravention  of  the  pi-ovisions 
of  section  12,  the  Collector  may,  on  application  made  within 
six  months  after  the  date  of  the  instrument  or,  if  it  is  not  dated, 
within  six  months  after  the  execution  thereof  by  the  person  by 
which  it  was  first  or  alone  executed,  and  upon  the  instrument,  if 

*  From  33  &  34  Vic.  c.  98,  sec.  14. 
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chargeable   with   duty,  being   restamped  with   the  proper  duty, 
cancel  and  allow  as  spoiled  the  stamp    so  misused  or  rendered 

useless  ^ 

53.  In  any  case  in  which  allowance  is  made  for  spoiled  or 
misused  .stamps,  the  Collector  may  give  in  lieu  thereof  (a)  other 
stamps  of  the  same  description  and  value,  or,  (6)  if  required,  and 
he  thinks  fit,  stamps  of  any  other  description  to  the  same  amount 
in  value,  or,  (c)  at  his  discretion,  the  same  value  in  money,  de- 
ducting one  anna  for  each  rupee  or  fraction  of  a  nipee  *. 

64.  When  any  person  is  possessed  of  a  stamp  which  has  not 
been  spoiled  or  rendered  unfit  or  useless  for  the  purpose  intended, 
but  for  which  he  has  no  immediate  use,  the  Collector  shall  repay 
to  such  person  the  value  of  such  stamp  in  money,  deducting  one 
anna  for  each  rupee  or  portion  of  a  rupee,  upon  such  person  de- 
I  liveriug  up  the  same  to  be  cancelled,  and  proving  to  the  Collector's 
1  satisfaction  that  it  was  purchased  by  such  person  with  a  bo7id  fide 
intention  to  use  it,  and  that  he  has  paid  the  full  price  thereof,  and 
that  it  was  so  purchased  within  the  period  of  six  months  next  pre- 
ceding the  date  on  which  it  is  so  delivered  ^ 


Allowance 
under  sees. 
51  and  52 
how  made. 


Allowance 
for  stamps 
not  re- 
quired for 
use. 


CHAPTER  VII. 


SUPPLEMENTAL    PROVISIONS. 

55.  The  Local  Government,  subject  to  the  control  of  the  Gover- 
[Dor  General  in  Council,  may  make  rules  consistent  herewith  for 
[regulating  the  supply  and  sale  of  stamps  and  stamped  papers,  the 
[persons  by  whom  alone  such  sale  is  to  be  conducted,  and  the  duties 
and  remuneration  of  such  persons  *. 

66.  The  Governor  General   in  Council  may  make  rules  con- 
'Sistent   herewith "   to  carry  out   generally  the   purposes   of  this 
Act^ 


'  33  &  34  Vic.  c.  98,  sec.  15. 

*  Ibid.  sec.  16. 
'  Ibid.  sec.  17. 

*  See  sec.  68,  infra,  for  the  punish- 
[ment  of  disobedience  to  the  rules  under 
(this  section,  which  have  been  made 

by  the  Local  Governments  of  Bengal 
'f25  April,  1881,  and  18  Dec,  1883), 
Madras  (24  July,  1883),  Bombay 
(13  Sept.  1 881),  N.  W.  Provinces  and 
Oudh  (22  Sept.  1882),  the  Panjiib 
VOL.    IT.  3 


(4  July,  1885,  '^i^d  2d  June,  1881), 
Assam  (23  March,  1882,  and  7  Jan., 
1884),  British  Burma  (2  Nov.,  1880)  : 
and  the  Central  Provinces  (9  Aug., 
1882) :  also  by  the  Eesident,  Haidar- 
libfid  (27  Sept..  1883). 

»  8  Mad.  532,  and  see  5  Bom.  197  : 
7  Mad.  158  and  181. 

*  See  Notification  No.  1288,  3d 
March,  1882. 
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Powers 
exercise- 
able  from 
time  to 
time. 
Publica- 
tion of 
rules. 


Obligation 
to  give 
stamped 
receipt. 


Saving  as 
to  court- 
fees. 

Act  to  be 
translated, 
indexed 
and  sold 
cheaply. 


Executing 
etc.  in- 
strument 
not  duly 
stamped. 


57.  AH  powers  to  make  appointments,  rules  and  orders  con- 
ferred by  this  Act  may  be  exercised  from  time  to  time  as  occasion 
requires. 

All  rules  made  under  this  Act,  other  than  rules  made  under 
section  55,  shall  be  published  in  the  Gazette  of  India,  and  all  rules 
made  under  section  55  shall  be  published  in  the  local  Gazetted 
All  rules  published  as  required  by  this  section  shall,  upon  such 
publication,  have  the  force  of  law. 

58.  Any  person  receiving  any  money  exceeding  twenty  rupees 
in  amount,  or  any  bill  of  exchange,  cheque  or  promissory  note  for 
an  amount  exceeding  twenty  rupees,  or  receiving  in  satisfaction  of 
a  debt  any  moveable  property  exceeding  twenty  rupees  in  value, 
shall,  on  demand  by  the  person  paying  or  delivering  such  money, 
bill,  cheque,  note  or  property,  give  a  duly  stamped  receipt  for  the 
same. 

59.  Nothing  herein  contained  shall  be  deemed  to  affect  the 
duties  chargeable  under  any  enactment  for  the  time  being  in  force 
relating  to  court-fees. 

60.  Every  Local  Government  shall  cause  this  Act  to  be  carefully 
translated  into  the  principal  vernacular  languages  of  the  territories 
administered  by  it.  A  full  alphabetical  index  shall  be  added  to 
every  such  translation,  and  the  translation  and  index  shall  be 
printed  and  sold  to  the  public  at  a  price  not  exceeding  four  annas 
per  copy. 


CHAPTER  VIII. 

CBIMIXAL   OFFJJNCES'   AND    PBOCEDUBE. 

61.  Any  person  drawing,  making,  is.suing,  endorsing  or  trans- 
ferring, or  signing  otherwise  than  as  a  witness,  or  presenting  for 
acceptance  or  payment,  or  accepting',  paying  or  receiving  payment 
of,  or  in  any  manner  negotiating,  any  bill  of  exchange,  cheque  or 
promissory  note  without  the  same  being  duly  stamped. 


9  Aug.  1882,  Part  II,  p.  149; 
Jiritii-h  Burma  Gazette,  22  Nov. 
1880,  Part  II,  p.  412. 

'■*  For   other    offences    relating  to 
stamps,   etc.,   see   the    Penal    Code,     \ 


1  See  FoH  St.  George  Gazette, 
7  Aug.  1883,  Part  I,  p.  490 :  Bombay 
Government  Gazette,  15  Sept.  1881, 
Part  I,  pp.  505-507  ;  18  Jan.  1883, 
Part  I,  p.    60 :    Calcutta    Gazette, 

Part  I,  27  April,  1881,  pp.  462,  463:       sees.  255-263.  supra  vol.  I,  pp.  190-     | 
10  Aug.  1 88 1,  p.  783  ;  19  April  1882,       192. 

p.  362  :  Panjdh  Gazette,  1 1  Feb.  1881 ,  ^  i.e.  executing  as  acceptor,  7  Mad. 

p.  92;    Central  Provinces   Gazette,       71. 
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any  person  executing^  or  signing  otherwise  than  as  a  witness 
any  other  instrument  chargeable  with  duty '^  without  the  same  being 
duly  stamped,  and 

any  person  voting  or  attemping  to  vote  under  any  proxy  not 
duly  stamped, 

shall  for  every  such  offence  be  punished  with  fine  which  may 
extend  to  five  hundred  rupees  ^ : 

Provided  that,  when  any  penalty  has  been  paid  in  respect  of  any 
instrument  under  section  34,  section  37  or  section  50,  the  amount 
of  such  penalty  shall  be  allowed  in  reduction  of  the  fine  (if  any) 
subsequentlj'  imposed  under  this  section  in  respect  of  the  same 
instrument  upon  the  person  who  paid  such  penalty. 

62.  Any  person  required  by  section   1 1  to  cancel  an  adhesive  Failure 
stamp  and  failing  to  cancel  such  stamp  in  manner  prescribed  by  to  cancel 
that  section,  shall  be  punished  with  fine  which  may  extend  to  one  stamp, 
hundred  i-upees*. 

63.  Any  person  who,  with  intent  to  defraud  the  Government  of  Omission 
any  duty,  to  comply 

(a)  executes  any  instrument  in  which  all  the  facts  and  circum-  visions  of 
stances  required  by  section  27  to  be  set  forth  in  such  instrument  sec.  27. 
are  not  fully  and  truly  set  forth,  or 

(b)  being  employed  or  concerned  in  or  about  the  preparation  of 
any  instrument,  neglects  or  omits  fully  and  truly  to  set  forth 
therein  all  such  facts  and  circumstances, 

shall  be  punished  with  fine  which  may  extend  to  five  thousand 
rupees  ^. 

'  As    to    drafting    or    engrossing  in    the    offences    described    in    the 

documents,  see  3  Mad.  H.  C.   Kul.  first    two    clauses    of    this    section, 

xxvii  ;  1  Bom.  H.  C.  37.     The  writ-  see    6   Mad.    H.  C.   Rulings,   v,   on 

ing  of  a  document  under  instructions  the    corresponding    section    of    the 

is  not  executing  it,  even  though  the  Stamp  Act  of  1869.     But  of  course 

writer  notes  the  fact  with  his  signa-  the  presence  or  absence  of  intention 

ture.  should  be   considered  in   fixing  the 

*  This  seems  to  include  all  instru-  amount  of  the  fine,  2  Cal.  399,  404, 
ments  (other  than  bills,  cheques  and  see  the  proviso  to  sec.  41.  The 
and  notes)  chargeable  with  stamp-  abetment  of  any  offence  under  sec- 
duty  of  any  amount.  But  the  proviso  tion  6i  is  punishable  under  the  Penal 
to  sec.  41  would  appear  to  restrict  Code,  which  now  provides  for  the 
clause  2  of  sec.  61  to  instruments  abetment  of  offences  under  special 
(other  than  bills  etc.)  chargeable  with  laws.  That  receiving  an  unstamped 
duty  of  one  anna  only.  As  to  letters  document  is  not  an  abetment  of  its 
acknowledging  receipt  of  more  than  execution,  etc.,  see  7  Bom.  82:  8  Ail. 
re.  20  in  payment  of  a  debt,  see  8  18.  Compare  33  &  34  Vic.  c.  97, 
Mad.  II.  sec.  54. 

^  That    intention    to    evade   pay-  *  33  &  34  Vic.  c.  97,  sec.  24. 

ment  is  not  an  essential  ingredient  *  Cf.  33  &  34  Vic.  c.  97,  sec.  10. 

3    Z  2 
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Eefusal 
to  give 
receipt. 

Evading 
duty  on 
receipts. 


Not 

making  out 
policy. 


Making 
etc.  policy 
not  duly 
stamped. 


Not 

drawing 
full  num- 
ber of  bills 
or  marine 
policies 
purporting 
to  be  in 
seta. 


Post- 
dating 
bills]  etc. 


Other 
devices  to 
defraud  the 
revenue. 


64.  Any  person  who,  being  required  under  section  58  to  give  a 
receipt,  refuses  or  neglects  to  give  the  same,  or  who,  with  intent  to 
defraud  the  Government  of  any  duty,  upon  a  payment  of  money  or 
delivery  of  property  exceeding  twenty  rupees  in  amount  or  value, 
gives  a  receipt  for  an  amount  or  value  not  exceeding  twenty 
rupees,  or  separates  or  divides  the  money  or  property  paid  or 
delivered,  shall  be  punished  with  fine  which  may  extend  to  one 
hundred  rupees  ^. 

65.  Every  person  who — 

(a)  receives,  or  takes  credit  for,  any  premium  or  consideration 
for  any  contract  of  insurance,  and  does  not,  within  one  month 
after  receiving,  or  taking  credit  for,  such  premium  or  considera- 
tion, make  out  and  execute  a  duly  stamped  policy  of  such  insur- 
ance ;  or 

(b)  makes,  executes  or  delivers  out  any  policy  which  is  not  duly 
stamped,  or  pays  or  allows  in  account,  or  agrees  to  pay  or  allow  in 
account,  any  money  upon,  or  in  respect  of,  any  such  policy, 

shall  be  punished  with  fine  which  may  extend  to  two  hundred 
rujiees  '. 

66.  Any  person  drawing  or  executing  a  bill  of  exchange  or  a 
policy  of  marine  insurance  purporting  to  be  drawn  or  executed  in 
a  set  of  two  or  more  ^  and  not  at  the  same  time  drawing  or 
executing  on  paper  duly  stamped  the  whole  number  of  bills  or 
policies  of  which  such  bill  or  policy  purports  the  set  to  consist, 
shall  be  punished  with  fine  which  may  extend  to  one  thousand 
rupees. 

67.  Wlaoever,  with  intent  to  defraud  the  Government  of  duty, 
draws,  makes  or  issues  any  bill  of  exchange  or  promissory  note 
bearing  a  date  subsequent  to  that  on  which  such  bill  or  note  is 
actually  drawn  or  made,  and  whoever,  knowing  that  such  bill  or 
note  has  been  so  post-dated,  endorses,  transfers,  presents  for 
acceptance  or  payment,  or  accepts,  pays  or  receives  payment  of, 
such  bill  or  note,  or  in  any  manner  negotiates  the  same, 

and  whoever,  with  the  like  intent,  practises  or  is  concerned  in 
any  act,  contrivance  or  device  not  specially  provided  for  by  this  Act 
or  any  other  law  for  the  time  being  in  force  *, 


*  33  &  34  Vic.  c.  97,  sec.  123.  This 
does  not  affect  sec.  61,  8  Mad.  11. 
And  the  previous  sanction  of  the 
Collector  under  sec.  69  is  necessary 
to  a  prosecution  for  an  offence  against 
sec.  64,  9  Bom    27. 

'  33  &  34  Vic.  c.  97,  sec.  118. 


*  As  to  drawing  bills  in  sets,  see 
vol.  I.  of  this  work,  p.  717. 

*  This  clause  is  not  controlled  by 
the  first  clause  ;  it  applies  to  all  cases 
in  which  a  document  is  executed  with 
intent  to  defraud  the  Government  of 
stamp  duty,  9  Mad.  13S. 


THE    STAMP   ACT.  IO77 

shall  be  punished  with  fine  which  may  extend  to  one  thousand 
rupees. 

68.  Any  person  appointed  to  sell  stamps  ^  who  disobeys  ^  any  Breach 

rule  made  under  section  55,  and  any  person  not  so  appointed  who  ^"^f  ^^' 

sells  or  offers  for  sale  any  stamp,  shall  be  punished  with  imprison-  g^ie  of 

ment  for  a  term  which  may  extend  to  six  months,  or  with  fine  stamps. 

which  may  extend  to  five  hundred  rupees,  or  with  both  ^.  Unauthor- 

"■  ised  sale. 

69.  No  prosecution  in  respect  of  any  offence  punishable  under  Institution 
this  Act,  or  the  General  Stamp  Act,   1869,  or  any  Act  thereby  ^'^'^/^'^°" 
repealed,  shall  be  instituted  without  the  sanction  of  the  Collector  *  prosecu- 
or  such  other  officer  as  the  Local  Government  generally,  or  the  tio^s. 
Collector  specially,  authorises  in  that  behalf®. 

The  Chief  Controlling  Revenue-Authority,  or  any  officer  au- 
thorised by  it  in  this  behalf,  may  stay  any  such  prosecution  or 
compound  any  such  ofience. 

70.  No  Magistrate  other  than  a  Presidency  Magistrate  and  a  Jurisdic- 
Magistrate  whose  powers  are  not  less  than  those  of  a  Magistrate  of  ^^  ? 
the  second  class  ®  shall  try  any  offence  under  this  Act.  trates. 

71.  Every  such  offence  committed  in  respect  of  any  instrument  Place  of 
may  be  tried  in  any  district  or  Presidency-town  in  which  such 
instrument  is  found,  as  well  as  in  any  district  or  Presidency-town 

ill  which  such  offence  might  be  tried  under  the  law  relating  to 
criminal  procedure  for  the  time  being  in  foice. 

72.  Nothing  in  this  Act  shall  be  deemed  to  prevent  any  person  Operation 
from  being  prosecuted  under  any  other  law  for  any  act  or  omission  ?  '^^'^^^ 
which  constitutes  an  offence  against  this  Act,  or  the  rules  made  barred, 
under  it : 

Provided  that  no  person  shall  be  punished  twice  for  the  same 
offence. 

^  Under  this  Act,  eec.  68  does  not  a   Magistrate   a    person   accused    of 

apply  to  the  sale  of  court-fee  stamps,  any  offence  under  the  Stamp  Act,  2 

4  AH.  216.  All.   806;    24  Suth.  Cr.  i.     And   a 

■^  whether  knowingly  or  not.  magistrate    authorised    by    the    Col« 

^  Cf.  33  &  34  Vic.  c.  98,  sec.  7.  lector  to  px'osecute  stamp-offenders  is 

*  The  effect  of  sees.  37  and  40  is  not   competent  also   to   try    persons. 

that  every  one  must  be  allowed  an  whom  he  prosecutes,  3  Cal.  623. 
opportunity   of  paying  the    penalty  '  supra,  p.  73.    The  Magistrate  has 

before  the  Collector  exercises  his  dis-  to    decide    (i)    whether  an    offence 

cretion  under  sec.  69,  7  Bom.  82.  against  the  Act  has  been  committed, 

^  9  Bom.  27,  where  West  J.  said  (2)  whether  the  prosecution  has  been 

that    the  record   of  the    conviction  brought   by  the    proper    officer,    24 

should  evidence  the  sanction.     The  Suth.  Cr.  I, 
Collector  should  not  himself  try  as 
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SCHEDULE   I. 

STAMP-DUTY   ON   INSTRUMENTS. 
{See  section  5.) 


Description 

of  Instrument. 

Pro}ier  Stamp-dnty. 

I.  Acknowledgment  of 

a     debt '     exceeding 

twenty     rupees     in 

amount     or     value, 

1 

written  or  signed  by 

\ 

or    on    behalf    of    a 

1 

debtor    in    order    to 

supply    evidence    of 

such  debt  in  any  book 

(other  than  a  banker's 

pass-book)  or  on  a  se- 

parate piece  of  paper, 

when   such    bock   or 

paper  is  left  in  the 

creditor's  possession 

One  anna. 

2.  Administration- 

The   same    duty    as    a 

bond. 

Security-Bond  (No. 
14). 

Adoption-Deed 

See  Instrument,  No.  38. 

3.  Affidavit  or  declara- 

tion   in    writing    on 

J 

oath    or    affirmation 

1 

made  before  a  person 

1 

authorised  by  law  to 

administer  an  oath  ' 



One  rupee. 

See  JExemptions,  Sched- 

ule II  {No.  I). 

4.  Agreement  to  lease 



The  same  duty  as  a 
Lease  (No.  39). 

5.  Agreement  or  Me- 
morandum    OF     an 

/  (a)  If  relating  to  the  sale 

I          of  any   Government 

Agreement  ^. 

security,    share  in  a 
Company  or  Associa- 

See Exemptions,  Sched- 

tion or  Bill   of  Ex- 

ule  II  {No.  2). 

\^         change         

One  anna. 

1 


*  4  Cal.  885 :  8  Cal.  282  (account 
signed  by  debtor  in  creditor's  books) : 
9  Cal.  127.  For  illustrations,  see 
4  Bom.  326 :  2  All.  641  :  25  Suth. 
Civ.  R.  361  :  15  Cal.  162. 

*  See  Act  X  of  1873,  sec.  4,  supra 
p.  937,  and  Act  II  of  1874,  sec.  60  A 
(Administrator  General)  :  ibid.  sec. 
47  (auditor  of  his  accounts):  VI  of 
1882,  sees.  112,  209  (arbitrators  be- 
tween companies) :  XXXVII  of  1 850, 
Eec.  17  (commissioners  to  enquire  into 


misbehaviour  of  public  servants) :  VII 
of  1880,  sec.  II  (^)(detaining-officers): 
X  of  1865,  sec.  250,  V  of  1881,  sec. 
69,  and  VI  of  1881,  sec.  9  (district 
delegates):  VI  of  18S2,  sees.  84,  86 
(inspector  of  affairs  of  companies) : 
III  of  1877,  sec.  63  (registering 
officers)  :  V  of  1873,860.  7  (secretary  to 
Govt.  Savings  Bank) :  26  &  27  Vic.  c. 
24.  sec.  2o(registiar  of  Vice-admiralty 
Court) ;  and  various  local  laws. 
3  15  Cal.  150. 
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Description  of  Instrument. 


5.  Agreement  ob  Me- 
moranddm     of    an 
Agreement. 
{continued.) 


6.  Appointment,  in  exe- 
cution of  a  power, 
whether  of  trustees 
or  of  property  move- 
able or  immoveable, 
where  made  by  any 
writing  not  being  a 
Will  

7.  Appraisement  or  val- 

uation  made    other- 
wise than  under  an 
order  of  the  Court  in 
the  course  of  a  suit 
SeeMxemptions,  Sched- 
ule  II  {Nos.  3  4*  4.)  - 
Apprenticeship-Deed 

8.  Articles  op  Asso- 
ciation of  a  com  pan  y 

9.  Articles  of  Clerk- 
ship or  contract 
wh«reby  any  person 
first  becomes  bound 
to  serve  as  a  clerk  in 
order  tohis  admission 
as  an  Attorney  in  any 
High  Court 

Assignment 


Adthobitt  to  Adopt 
10.  Award,  that  is  to 
say,  any  decision  in 
writing  by  an  arbi- 
trator or  umpire  on  a 
ref^ence  made  other- 
wise than  by  an  order 
of  the  Court  in  the 
course  of  a  suit. 
See  Exemption,  Sched- 
ule II  (No.  6.) 


(J)  Whereby  the  owner 
or  occupier  of  land 
in  a  village  in  the 
Bombay  Presidency 
agrees  to  relinquish 
his  rights  therein  to 
the  Government,  and 
to  accept  rights  in 
other  land  in  ex- 
change for  the  right 
so  relinquished 

(c)  If  not  otherwise 
provided  for  by  this 
Act'  


See  Instrument,  No.  31' 


See  Conveyance,  No.  21, 
and  Transfer,  No.  60. 

See  Instrument,  No.  38. 

(a)  Where  the  amount 
or  value  of  the  pro- 
perty to  which  the 
award  relates  as  set 
forth  in  such  award 
does  not  exceed  Es. 
1,000. 

V  (6)  In  any  other  case . . . 


Stamp- 
Proper  Stamp-duty.  j'^Jj.^^ 
ments. 


Four  annas. 


Eight  annas. 


Fifteen  rupees. 


The  same  duty  as  an 
Award  (No.  10). 


Twenty -five  rupees. 


Two  hundred  and  fifty 
rupees. 


The  same  duty  as  » 
Bond  (No.  13)  for 
such  amount. 


Five  rupees. 


1  3  All.  659  :  4  Bom.  328  :  5  Bom.  478  :  7  Mad.  209  :   23  Ruth.  Civ.  R.  403. 
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Stamp- 
duty  on 
Instru- 
ments. 


Description  of  Instrument. 


P 


/(a)  When  payable  on  demand 
and  the  amount  exceeds 
Rs.  20 


(i)  When  payable  otherwise  than 
on  demand,  but  not  more 
than  one  year  after  date 
or  sight. 

If  the  amount  of  the  bill  or  Rs. 
note  does  not  exceed  200 

If  it  exceeds  200  and  does 

not  exceed  400 


Proper  Stamp-duty. 


One  anna. 


If  drawn 
singly. 


400 

600 

1,000 

1,200 

1,600 


600 
1,000 
1,200 
1,600 

2,500 


V 


For  every  Es.  2,500  or  part 
thereof  in  excess  of  Es.  2,500 
up  to  E.S.  10,000 

For  every  E.s.  5,000  or  part 
thereof  in  excess  of  Rs.  ic,ooo 
up  to  Rs.  30,000 

And  for  every  Rs.  10,000  or 
part  thereof  in  excess  of 
Rs.  30,000     ... 


e)  When  payable  at  more  than 
one  yeai"  after  date  or  sight. 


Rs.  A.  P. 

020 


040 
060 
o  10    o 


I     S     o 


I     8     o 


300 


If  drawn  in 

set  of  two, 

for  each 

part  of  the 

set. 


Rs.  A.  P. 

010 


020 
030 
050 
060 


If  drawn  in 
set  of  three, 

for  each 
part  of  the 

set. 


600    300    200 


Rs.  A.  P. 

010 


020 
040 
040 
060 
080 

080 


The  same  duty  as  a  Bond  (^No.  13)  for 
the  amount  of  such  bill  or  note. 


'  8  Mad.  87. 
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Description  of  Instrument. 


12.  Bill  OF  Lading   ... 

See  'Exemption,  Sched- 
ule II  {No.  7). 


13.  Bond  (not  otherwise 
provided  for  by  this 
Act). 

See  Administration- 
Bond  {No.  2),  Cus- 
toms-Bond  (No.  24), , 
Indemnity-Bond  {No. 
28),  Security -Bond 
{No.  14). 

See  Exemptions,  Sched- 
ule II  {No.  8). 


I  When  the  amount 
or  value  secured     Rs. 
does  not  exceed  10 

When  such  amount 
or  value  exceeds 
Es.  10,  but  does 
not  exceed         ...       50 

When  such  amount 
or  value  exceeds 
Rs.  50,  but  does 
not  exceed         ...     100 

and  for  every  Rs. 
1 00  or  part  thereof 
in  excess  of  Rs. 
100  up  to  ...  1,000 

and  for  every  Rs. 
500  or  part  thereof 
\   in  excess  of       ...  1,000 


14.  Bond  OB  Mortgage- 
Deed  executed  by 
way  of  security  for 
the  due  execution  of 
an  office,  or  to  ac- 
count for  money  re- 
ceived by  vii-tue 
thereof 

See  Exemptions,  Sched- 
ule II  {Nos. Sand  12).  ' 

15.  Bottomey-Bond, 
that  is  to  say,  any 
instrument  whereby 
the  master  of  a  sea- 
going ship  borrowB 
money  on  the  security 
of  the  ship  to  enable 
him  to  preserve  the 
ship  or  prosecute  her 
voyage. 

16.  Certificate  of  sale 
granted  to  the  pur- 
chaser of  any  property 
sold  by  public  auction 
by  a  Civil  or  Revenue 
Court,  or  Collector  or 
other     Revenue-offi- 


{a)  When  the  amount 
secured  does  not     Rs. 
exceed 1,000 


(6)  In  any  other  case ,. . 


Stamp- 
Proper  Stamp-duty.  -^Jj.^ 
menta. 


Four  annas. 

If  a  Bill  of  Lading  is 
drawn  in  parts  the 
proper  stamp  there- 
for must  be  borne  by 
each  one  of  the  set. 


Two  annas. 


Four  annas. 


Eight  annas. 


Eight  annas. 

Two  rupees  eight  annas. 


The   same   duty    as 
Bond  (No.  13). 


Five  rupees. 


The    same    duty  as  a 
Bond  (No.  13). 


The  same  duty  as  a 
Conveyance  (No.  2 1 ) 
for  a  consideration 
equal  to  the  amount 
of  the  purchase- 
money. 


*  5  Mad.  18  :   7  Mad.  421  (sale  of  right  to  redeem) :  10  Cal.  92  (property 
sold  subject  to  a  mortgage).     But  see  5  Bom.  470 :  10  Bom.  58. 


I 
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Stamp- 
duty  on 
Instru- 
ments. 


Description  of  Instrument. 


1 7.  Cektificate  OB 
OTHER  Document  evi- 
dencing the  right  or 
title  of  the  holder 
thereof,  or  any  other 
person,  either  to  any 
shares,  scrip  or  stock 
in  or  of  any  Company 
or  Association,  or  to 
become  proprietor  of 
shares,  scrip  or  stock 
in  or  of  any  Company 
or  Association 

18.  Charter-Party, 
that  is  to  say,  any  In- 
strument (except  an 
agreement  for  the 
hire  of  a  tug-steamer) 
whereby  a  vessel  or 
some  specified  prin- 
cipal part  thereof  is 
let  for  the  specified 
purposes  of  the  char- 
terer 


19.   Cheque 
amount 


for      an 
exceeding 
twenty  rupees 


20.  Composition-  Deed, 
that  is  to  say,  any 
instrument  executed 
by  a  debtor  whereby 
he  conveys  his  pro- 
perty for  the  benefit 
of  his  creditors,  or 
whereby  payment  of 
a  composition  or  divi- 
dend on  their  debts  is 
secured  to  the  credi- 
tors, or  whereby  pro- 
vision is  made  for  the 
continuance  of  the 
debtor's  business,  un- 
der the  supervision 
of  inspectors  or  under 
letters  of  license,  for 
the  benefit  of  his 
creditors  ^    ... 


Proper  Stamp-duty. 


One  anna. 


One  rupee. 


One  anna. 


Ten  rupees. 


'  See  Davidson's  Precedents  in  Conveyandnfj,  3rd  ed.  vol.  v.  part  II,  p.  5i3» 
from  which  this  definition  was  taken. 
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Description  of  Instrument. 


w.  Conveyance*  not 
being  a  Transfer 
mentioned  in  No.  60  J 

See  Exemptions,  Sched- 
ule II  {Nos.  5  4*  17.) 


Es. 

50 


Co-Partnership 


22.  Copy  or  Extract, 
certified  to  be  a  true 
copy  or  extract,  by  or 
by  order  of  any  public 
officer  and  not  charge- 
able under  the  law 
for  the  time  being  in 
force  relating  to 
Court-fees    ... 

See  Exemptions,  Sched- 
ule II  {Nos.  9  <^  10). 

23.  Counterpart  or 
Duplicate  of  any 
instrument  charge- 
able with  duty,  and 
in  respect  of  which 
the  proper  duty  has 
been  paid  ... 

34.  Customs- Bond 

35.  Declaration  of  ANY 
Trust  of  or  concern- 
ing any  propei'ty, 
when  made  by  any 
writing  not  being  a 
will  


f  When  the  amount 
of  the  considera- 
tion for  such  con- 
veyance as  set 
forth  therein  does 
not  exceed 

When  it  exceeds 
lis.  50  but  does 
not  exceed 

For  every  Rs.  100 
or  part  thereof  in 
excess  of  Rs.  100 
up  to      ...         ...  i,coo 

and  for  every  Rs. 
500  or  part  thereof 
y    in  excess  of       . . .  i  ,000 

See  Instrument,  No.  32. 

(a)  If  the  original  was 
not  chargeable  with 
duty,  or  if  the  duty 
with  which  it  was 
chargeable  does  not 
exceed  one  rupee    ... 


(6)  In  any  other  case .. 


(a)  If  the  duty  with 
which  the  original 
instrument  is  charge- 
aljle  does  not  exceed 
one  rupee. 

(b)  In  any  other  case  . . . 


Proper  Stamp-duty. 


Stamp- 
duty  on 
Instru- 
ments. 


Eight  annas. 


100  I  One  rupee. 


One  rupee. 


Five  rupees. 


Eight  annas. 


One  rupee. 


The  same  duty  as  is 
payable  on  the  ori- 
ginal. 


One  rupee. 

The  same  duty  as  a  Se- 
curity Bond  (No.  14). 


Fifteen  rupees. 


*  This  includes  the  usual  covenants 
for  title,  I  Mad.  133.  See  7  Mad. 
350  (transfer  for  nominal  considera- 
tion by  executor  to  legatee) :  12  Cal. 
383  (shai-e  in  partnership):    13  Cal. 


43  (conveyance  by  A  under  one  de- 
nomination to  A  under  another  de- 
nomination). Where  the  property  is 
subject  to  a  mortgage,  see  10  Bom. 
68. 
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Stamp- 
duty  on 
Instru- 
ments. 


Description  of  Instrument. 


Proper  Stamp-duty. 


26.  DeLIVKKY- ORDER    IN 

KESPECT  OF  Goods, 
that  is  to  say,  any 
instrument  entitling 
any  person  therein 
named,  or  his  as- 
signs, or  the  holder 
thereof,  to  the  de- 
livery of  any  goods 
lying  in  any  dock  or 
port,  or  in  any  ware- 
house in  which  goods 
are  stored  or  de- 
posited on  rent  or 
hire,  or  upon  any 
wharf,  such  instru- 
ment being  signed 
by  or  on  behalf  of 
the  owner  of  such 
goods,  upon  the  sale 
or  transfer  of  the 
property  therein, 
when  such  goods  ex- 
ceed in  value  twenty 
rupees  ^      

DEP08IT  OF  Title- 
deeds       

di8solotion  of 

Partnership 

Duplicate 

27.  Entry  as  an    Ad- 

vocate, VAKfL  or 
Attorney  on  the 
Roll  of  any  High 
Court  in  exercise  of 
powers  conferred  on 
8  u  ch  Court  by  letters 
patent  or  by  the 
Legal  Practitioners 
Act,  1884. 
See  Exemption,  Sched 
vie  II  (ATo.  II.) 

Exchange . . . 
Extract     . . . 
Further  Charge 
Gift 

28.  Indemnity-Bond 

Inspectorship- 
Deed. 


I 


See  Instrument,  No.  29. 

See  Instrument,  Ao.  33. 
See  Counterpart,  No.  23. 


In  the  case  of  an  Ad- 
vocate or  Vakil. 


In  the  case  of  an   At- 
torney. 


See  Instrument,  No.  35. 
See  Copy,  No.  22, 
See  Instrument,  No.  30. 
See  Instrument,  No.  36, 


See     Composition-deed, 
No.  20. 


One  anna. 


Five  hundred  rupees. 


Two  hundred  and  fifty 
rupees. 


The  same  duty  as  a  Se- 
curity-Bond (No.  14). 


*  33  &  34  Vic.  c.  97,  8.  87. 


THE    STAMP   ACT. 


J08^ 


Description  of  Instrument. 


29. 


Instrument  Evi- 
dencing AN  Agree- 
ment TO  Secure  the 
Repayment  of  a 
Loan  made  upon 
the  deposit  of  title- 
deeds  or  other  valu- 
able security,  or 
upon  the  hypothe- 
cation of  moveable 
property. 


.^o- 


Instrument   Impos- 
ing      A        FURTHER   j 

Charge  on   Mobt-  \ 
GAGED  Property  .. 


'  (a)  When  such  loan  is 
repayable  more  than 
three  months,  but  not 
more  than  one  year, 
from  the  date  of  such 
instrument. 

(b)  When  such  loan  is 
repayable  not  more 
than  three  months 
from  the  date  of  such 
instrument. 

'  (a)  When  the  original 
mortgage  is  one  of 
the  description  re- 
ferred to  in  No.  44, 
clause  (a),  of  this 
schedule. 


(J)  When  such  mortgage 
is  one  of  the  descrip- 
tion referred  to  in 
No.  44,  clause  (6),  of 
this  schedule. 


31.  Instrument  of  ap- 

prenticeship, in- 
cluding every  writ- 
ing relating  to  the 
service  or  tuition  of 
any  apprentice,  clerk 
or  servant,  placed 
with  any  master  to 
learn  any  prof  essi  on, 
trade  or  employ- 
ment, except  articles 
of  clerkship  (No.  9 
of  this  schedule)  * . . . 

See  Exemption,  Sched- 
ule IK^No.  12  (c)). 

32.  Instrument  op  Co- 
partnership 

33.  Instrument  of  Dis- 
solution of  Part- 
nership     

34.  Instrument  of  Di- 
vorce, that  is  to  say, 
any  instrument  by 
which  any  person 
effects  the  dissolu- 
tion of  his  marriage 


■———————-—-— ^^^^=^  Stamp- 
Proper  Stamp-duty,  t  7  . 
ments. 


The  same  duty  as  a  Bill 
of  Exchange  (No.  11 
(6))  for  the  amount 
secured. 


Half  the  duty  payable 
on  a  Bill  of  Exchange 
(No.  II  (6))  for  the 
amount  secured. 


The  same  duty  as  a  Con- 
veyance (No.  21)  for  a 
consideration  equal  to 
the  amount  secured  by 
such  instrument. 


The  same  duty  as  a 
Bond  (No.  13)  for  the 
amount  secured  by 
such  instrument. 


Five  rupees. 


Ten  rupees. 


Five  rupees. 


One  rupee. 


'  33  &  34  Vic.  c.  97,  8.  39. 
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Stamp- 
duty  on 
Instru- 
ments. 


Description  of  Instrument. 


35.  Instrument  of  Ex- 
change of  any  pro- 
perty. 


36.  Instrdment  of  gift  * 
(otheb  than  a  set- 
TLEMENT OB  will). 


37.  Instrument  of  Par- 
tition. 


38.  Instrument  (other 
THAN  a  Will)  Con- 
ferring OR  Pur- 
porting TO  Confer 
AN  Authority  to 
Adopt       

Insurance 


39.  Lease         

tiee  Agreement  to  lease 

{No.  4). 
See  Exemptions,  Sched- 
uldll  {Wo.  13). 


See  Folicy,  No.  49. 

/  (a)  Where  by  such  lease 
the  rent  ^  is  fixed  and 
no  premium  *  is  paid 
or  delivered  and  such 
lease  purports  to  be 
for  a  term — 

of  less    than    one 
year. 


of  not  less  than  one 
year,  but  not  more 
than  three  years. 


Proper  Stamp-duty. 


The  same  duty  as  a  Con- 
veyance (No.  21)  for  a 
consideration  equal  to 
the  value  of  the  pro- 
perty of  greater  value 
as  set  forth  in  such 
instrument. 

The  same  duty  as  a  Con- 
veyance (No.  21)  for  a 
consideration  equal  to 
the  value  of  the  pro- 
perty as  set  forth  in 
such  instrument. 

The  same  duty  as  a 
Bond  (No.  13)  for  the 
amount  of  the  value  of 
the  property  divided''' 
as  set  forth  in  such 
instrument. 


Ten  rupees. 


The  same  duty  as  a 
Bond  (No.  13)  for  the 
whole  amount  payable 
or  deliverable  under 
such  lease. 

The    same    duty  as 
Bond  (No.  13)  for  the) 
average   annual    rent' 
reserved. 


*  7  Bom.  194. 

^  i.  e.  the  market-value  of  the 
entire  property  affected. by  the  par- 
tition proceedings,  2  All.  666-9.  ^^ 
award  directing  partition  if  signed  by 


assent,  becomes  thereby  an  'instru-. 
ment  of  partition,'  and  must  bcj 
stamped  accordingly,  9  Bom.  50. 

»  See  Transfer  of  Property  Act,  sec. 
105,  supra  vol.  I.  p.  800. 


the    persons    interested    by   way    of  *  Ibid.,  7  Mad.  203, 
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Description  of  Instrument. 


39.  Leask  {continued.) 


exceeding       three 
years. 


(i)  Where  by  such  lease 
the  rent  is  fixed  and 
no  premium  is  paid 
or  delivered  and  such 
lease  does  not  pur- 
port to  be  for  any 
definite  term  ^. 


(c)  Where  the  lease  is 
granted  for  a  fine  or 
premium,  and  where 
no  rent  is  reserved  '^. 


{d)  Where  the  lease  is 
granted  for  a  fine  or 
premium  in  addition 
to  rent  reserved '. 


^=======1.  Stamp- 
Proper  Stamp-duty.  ^^^^ 
.  ments. 


The  same  duty  as  a 
Conveyance  (No.  21) 
for  a  consideration 
equal  to  the  amount 
or  value  of  the  average 
annual  rent  reserved. 


The  same  duty  as  a 
Conveyance  (No.  21) 
for  a  consideration 
equal  to  the  amount 
or  value  of  the  average 
annual  rent  which 
would  be  paid  or  de- 
livered for  the  first  ten 
years  if  the  lease  con- 
tinued so  long. 


The  same  duty  as  a 
Conveyance  (No.  21) 
for  a  consideration 
equal  to  the  amount 
or  value  of  such  fine 
or  premium  as  set 
forth  in  the  lease. 


The  same  duty  as  a 
Conveyance  (No.  21) 
for  a  consideration 
equal  to  the  amount 
or  value  of  such  fine 
or  premium  as  set 
forth  in  the  lease,  in 
addition  to  the  duty 
which  would  have  been 
payable  on  such  lease 
if  no  fine  or  premium 
had  been  paid  or  de- 
livered : 

Provided  that,  when  an 
agreement  to  lease  is 
stamped  with  the  ad 
valorem  stamp  requir- 
ed for  a  lease,  and  a 
lease  in  pursuance  of 
such  agreement  is  sub- 
sequently executed, 
the  duty  on  such  lease 
shall  not  exceed  eight 
annas. 


7  Mad.  155. 


*  7  Mad.  203. 
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Stamp- 
duty  on 
Instru- 
ments. 


Description  of  Instrument. 


40.  Lettee  of  Allot- 
ment OF  Shares  in 
any  Company,  or 
proposed  Company, 
or  in  respect  of  any 
loan  to  be  raised  by 
any  Company  or  pro- 
posed Company    ... 


41.  Letter  of  Credit, 
that  is  to  say,  any 
instrument  by  which 
one  person  author- 
ises another  to  give 
credit  to  the  person 
in  whose  favour  it  is 
drawn 


42.  Letter  of  License, 
that  is  to  say,  any 
agreement  between 
a  debtor  and  his  cre- 
ditors that  the  latter 
shall,  for  a  specified 
time,  suspend  their 
claims  and  allow  the 
debtor  to  carry  on 
business  at  his  own 
discretion 


43.  Memorandum  of 
Association  of  a 
Company  


44.  Mortgage-Deed  not 
provided  for  by  No. 
14,  No.  15,  No.  29 
or  No.  55  of  this 
schedule. 

See  Exemptions,  Sched- 
ule II  {No.  1 2  and  No. 
14(5)). 


(a)  When  at  the  time 
/  of  execution  posses- 
sion of  the  property 
or  any  part  of  the 
property  comprised 
in  such  deed  is  given 
by  the  mortgagor  ^  or 
agreed  to  be^  given*. 

(h)  When  at  the  time  of 
execution  possession 
isnotgivenor  agreed 
to  be  given  as  afore- 
said *. 


Proper  Stamp-duty. 


One  anna. 


One  anna. 


Ten  rupees. 


Fifteen  rupees. 


The  same  duty  as  a 
Conveyance  (No.  21) 
for  a  consideration 
equal  to  the  amount 
secured  by  such  deed. 


The  same  duty  as  a 
Bond  (No.  13)  for  the 
amount  secured  by 
such  deed. 


I 


'  at  the  time  of  execution,  8  Bom.  310. 
'  10  Cal.  274:  8  Mad.  104. 


^  then,  8  Bom.  310. 
*  8  Mad.  104. 
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DescripHon  of  Instrument. 

Proper  Stamp-duty. 

45.  Notarial  act,   that 

is  to  say,  any  instru- 

ment, endorsement, 

note,       attestation. 

certificate  or  entry 

made  or  signed  by 

a  Notary  Public  in 

the  execution  of  the 

* 

duties  of  his  office 

or    by    any     other 

person         lawfully 

acting  as  a  Notary 

Public        



One  rupee. 

46.  Note  or   memoran- 

dum    sent     by     a 

Broker  or  Agent  to 

his  principal  intimat- 

ing the  purchase  or 

sale  on   account   of 

such     principal     of 

any  goods,  stock  or 

marketable  security 

exceeding  in  value 

twenty  rupees 

One  anna. 

47.  Note  of  protest  by 

THE      master    of    A 

SHIP               

Eight  annas. 

Partition 

See  Instrument,  No.  37. 

Partnership 

See  Instrument,  Nos.  32 
and  33. 

48.  Petition  for  leave 

TO  file  a  specifi- 

cation OF  an  inven- 

tion, or  for  the  ex- 

tension of  the  term 

of     the      exclusive 

privilege  of  making 

or  using   or  selling 

sucli    invention    in 

India'        

One  hundred  rupees  *. 

Stamp- 
duty  on  In- 
strument?. 


'  Repealed  from  July  i,  ij 

signs  Act). 

VOT,.  TI, 


J,  by  Act  V  of  1888  (the  Inventions  and  De- 


4  A 
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Stamp- 
duty  on  In- 
struments. 


Description  of  Instrument. 

Proper  Stamp-duty. 

r 

If  drawn  in 

If  draAvn 

duplicate, 

singly. 

for  each 

{a)  In  the  case  of  Sea-insurance —                    Rs. 

part. 

Es.A  P. 

Es.  A.  P. 

When  the  amount  insured  does  not 

exceed i,oco 

040 

020 

And  for  every  further  sum  of  Es.  1 ,000 

or  part  thereof  in  excess  of  .. .         ...    1,000 

040 

020 

(5)  In  case  of  Fire  insurance — 

I .  In  respect  of  an  original  policy  for 

a  month  or  any  shorter  term — 

^ 

When  the  amount  insured  does 

"5" 

not  exceed         i  ,000 

020 

■<j- 

And  for   every  further  sum   of 

Es.   1,000    or  part    thereof  in 

k 

excess    ...           .           ...         ...    1,000 

02c 

^ 

2.  In  respect  of  an  original  policy  for 

more  than  one  month  but  not  more 

-5J 

than  three  months — 

^ 

When  the  amount  insured  does 

not  exceed        ...         ...         ...    1,000 

030 

^ 

And  for  every  further  sum   of 

g 

Es.    1,000   or  part   thereof  in 

0 

excess  of           1,000 

030 

^^ 

3.  In  respect  of  an  original  policy  for 

more  than  three  months  but  not 

more  than  six  months — 

S 

When  the  amount  insured  does 

^ 

not  exceed        ...         ...          ...    1,000 

And  for   every  further  sum  of 

040 

t 

Es.    1,000   or  part   thereof    in 

(5 

excess  of           i  ,000 

040 

4.  In  respect  of  an  original  policy  for 

QQ 
9i 

a  longer  term  than  six  months — 

1— I 

When  the  amount  insured  does 

^ 
0 

not  exceed         ...         ...         ...    1,000 

060 

^ 

And  for   every  further   sum  of 

.J 

lis.    1000    or    part   thereof    in 

0 
Ah 

excess  of 

...    1,000 

060 

5.  In  respect  of  renewing  for  the  / 

The  same  duty  as  would  be  pay- 

purpose of  keeping  in  force. 

able  in  respect  of  an  original 

a    policy    which    has    been 

policy  for  the  amount  andteim  to 

granted   for   six    months    or 

which  the  renewal  extends  ;  or 

any  shorter  term  and  in  re- 

The excess  of  the  duty   whicli 

spect  of  which,   and  of  the 
previous  renewal  whereof  (if  A 

would  have  been  chargeable  if 

the  policy  had  originally  been 

any),  there  has  not  already 

granted  for  a  longer  term  than 

been  paid    the    duty   which 

six  months,  over  the  duty  al- 

would have  been  chargeable 

ready   paid   in   respect   of  the 

if  the  policy  had  originally 

policy,  and  of  the  previous  re- 

been   granted    for  a  longer  \ 

newal  thereof  (if  any)  ; 

1                term  than  six  months. 

Whicheve 

r  is  the  sma 

tiler  sum. 
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Description  of  Instrument. 


4).  Policy  of 
Insurance 
{continued) 


\c)  In  the  case  of  any  other  in- 
surance— 

When  the  amount  in- 
sured does  not  exceed 
And  for  every  further 
sum  of  Es.  1,000  or 
part  thereof  in  excess 
of        


Es. 

1,000 


1,000 


/ 


50.  Power  -  of  -  Attor-   i 
NEY  ',  not   being  a  -< 
proxy       chargeable    ' 
So- 


under No. 


{a)  When  executed  for 
the  sole  purpose  of 
procuring  the  pre- 
sentation of  one  or 
more  documents  for 
registration  in  re- 
lation to  a  single 
transaction  ... 

(S)  When  authorising  one 
person  or  more  to  act 
in  a  single  transaction 
other  than  that  men- 
tioned in  (a) 

(c)  Whenauthorisingnot 
more  than  five  persons 
to  act  jointly  and 
severally  in  more  than 
one  transaction  or 
generally 

{d)  When  authorising 
more  than  five  but 
not  more  than  ten 
persons  to  act  jointly 
and  severally  in  more 
than  one  transaction 
or  generally 

(e)  In  any  other  case  . . . 


Explanation. — For  the  purposes  of  this  number 
more  persons  than  one  when  belonging  to  the 
same  firm  shall  be  deemed  to  be  one  person. 

Promissory  note  . . .       See  Bill  of  Exchange, 


Protest,  that  is  to 
say,  any  declaration 
in  writing  made  by 
a  Notary  Public,  or 
other  person  law- 
fully acting  as  such, 
attesting  the  dis- 
honour of  a  bill  of 
exchange  or  promis- 
sory note    ... 


No.  II. 


See  Notarial  Act,No.  4^. 


Stamp - 
Proper  Stamp-duty,     duty  on  In- 
stroments. 


If  drawn 
singly. 


Es.  A.  P. 


If  drawn  in 

daplicate, 

for  each 

part. 


Es.  A.  P. 


o     6    o    '    o     ?.     o 


060 


Eight  annas. 


One  rupee  *. 


Five  rupees. 


Ten  rupees. 

One  rupee  for  each  per- 
son authorised. 


'  9  Mad.  358. 
4  A  2 
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Stamp- 

duty  on  In- 
struments. 

Description  of  Instrument. 

Proper  Stamp-duty. 

Protest  BY  the  Mas- 

ter OF  A  Ship,  that 

is  to  say,  any  declar- 

ation of  the   parti- 

culars of  her  voyage 

drawn    np    by   him 

with  a  view  to  the 

adjustment  of  losses 

or  the  calculation  of 

averages,  and  every 

declaration  in  writ- 

ing made    by  him 

against  charterers  or 

the   consignees    for 

not  loading  or  un- 

loading   the     ship. 

when  such  declara- 

tion  is  attested   or 

certified  by  a  Notary 

Public  or  other  per- 

son lawfully  acting 

as  such 

See  Notarial  Act,  N0.45. 

51.  Proxy     empowering 
any  person  to  vote 

at  any  one  meeting 

of— 

(a)  Members  of  a  Com- 

pany whose  stock  or 

funds     is     or     are 

divided  into  shares 

y 

One  anna. 

and  transferable : 

(i)  Municipal   Commis- 

sioners : 

(c)  Proprietor8,Members 

or    Contributors    to 

the  funds  of  any  In- 
stitution.                     ' 

52.  Receipt     for    any 

Money    or    other 

Property    the    a- 

MOUNT  OR  VALDE  OF 

WHICH             EXCEEDS    - 

Twenty  Rupees  * 

One  anna. 

See  Exemptions,  Sched- 

- 

ule  II  {No.  15). 

(a)  If  the  consideration 

The    same    duty  as  a 

for  which    the   pro- 

Conveyance  (No.  21) 

53.  Re-Con veyance    op 

perty  was  mortgaged 

for  the  amount  of  such 

Mortgaged      Pro- 

does       not       exceed 

consideration     as    set 

PBBTY           

Rs.  1000. 

forth    in    the    recon- 
veyance. 

^  {b)  In  any  other  case  . . . 

Ten  rupees. 

'  J 2  Bom.  103  (receipt  by  municipality):  6  All.  253. 
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Description  of  Instrument. 


58.  Shipping-Order  for 
or  relating  to  the 
conveyance  of  goods 
on    board     of    any 

vessel '' 

Specification 


59.  Surrender       op 
Lease. 
See  Exemp  tions,  Sched- 
ule  //(No.  16.) 


54.  Kelease,  that  is  to 

say,  any  instrument 
whereby  a  person 
renounces  a  claim  - 
upon  another  person 
or  against  any  speci- 
fied property '. 

55.  Respondentia  Bond, 

that  is  to  say,  any 
instrument  securing 
a  loan  on  the  cargo 
laden  or  to  be  laden 
on  board  a  ship  and 
making  repayment 
contingent  on  the 
arrival  of  the  cargo 
at  the  port  of  destin- 
ation 

56.  Revocation  op  any 

Trust  of  or  con- 
cerning any  property 
by  any  instrument 
other  than  a  Will. . . 

57.  Settlement 


(a)  If  the  amount  or 
value  of  the  claim 
does  not  exceed 
Bs.  1000. 


(i)  In  any  other  case 


See  Petition,  No.  48. 

(a)  When  the  duty  with 
which  the  lease  is 
chargeable  does  not 
exceed  five  rupees. 

(6)  In  any  other  case  . . . 


Proper  Stamp-duty. 


Stamp- 
duty  on  In- 
struments. 


The  same  duty  as  a 
Bond  (No.  13)  for  such 
amount  or  value  as 
set  forth  in  the  re- 
lease. 

Five  rupees. 


The   same    duty  as    a 
Bond  (No.  13). 


Ten  rupees. 

The  same  duty  as  a 
Bond  (No.  13)  for  a 
sum  equal  to  the 
amount  or  value  of 
the  property  settled 
as  set  forth  "  in  such 
settlement. 


One  anna. 


The  duty  with  which 
such  lease  is  charge- 
able. 

Five  rupees. 


'  9  Bom.  41 7.  See  7  Mad.  350  and 
25  Suth.  Civ.  R.  80,  col.  2,  for  cases  in 
which  instruments  were  held  not  to 
come  within  art.  54. 

'■'  The  words  '  as  set  forth '  refer  to 


'the  amount  or  value,'  not  to  'the 
property  settled,'  8  Mad.  453. 

*  See    the   definition   of    'vessel,' 
sec.  3  (30). 
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Stamp- 
duty  on  In- 
strumeiit3. 


Description  of  Instrument. ' 

Proper  Stamp-duty. 

,  (a)  Of  shares  in  a  Com- 
pany or  Association. 

One-quarter  of  the  duty 

payable  on  a  Convey- 

ance (No.  21.) 

(J)  Of  any  interest  se- 

cured   by    a    Bond, 

Lease ',      Mortgage- 

deed  or  Policy  of  In- 

surance— 

I.  If    the   duty    on 

The  duty  with   which 

such  Bond,  Lease, 

such      Bond,      Lease, 

60.  Transfer.                 -^ 

Mortgage-deed  or 

Mortgage-deed          or 

See  Exemptions,  Sched- 
ule II  {^0.  17). 

Policy    does    not 
exceed  fiverupees. 

Policy  of  Insurance  is 
chargeable. 

2.  In  any  other  case 

Five  rupees. 

(c)  Of  any  property  un- 

der    the      Adminis- 

trator General's  Act, 

^ 

1874,  section  31. 

Ten  rupees.                 ■ 

(d)  Of  any  trust-property 
from  one  trustee  to 

V 

another          trustee ' 

without  considerati  on 

Five  rupees. 

Trust        

See  Declaration,  No.  25 ; 
Revocation,  No.  56. 

1 

Valuation 

See  Appraisement,  No.  7. 

■ 

61.  Warrant     for 

■ 

Goods,  that    is   to 

• 

9 

say,  any  instrument 

9 

evidencing  the  title 

S 

of  any  person  therein 

H 

named,   or    his   as- 

signs, or  the  holder 

thereof,  to  the  pro- 

perty in  any  goods 

lying    in    or    upon 

any  dock,  warehouse 

or  wharf,  such   in- 

strumentbeing  sign- 

ed or  certified  by  or 

on    behalf    of    the 

person     in     whose 

custody  such  goods 

maybe^     ... 

Four  annas. 

*  5  Mad.  15  ;  but  see  12  Cal.  383, 
where  the  transaction  was  in  substance 
a  sale  of  a  share  in  a  partnership. 

*  A  transfer  of  trust- property  by 


the  trustees  to  the  beneficiary  is  lia- 
ble to  duty,  if  it  inserts  a  nominal 
consideration,  7  Mad.  350. 

'  From  33  &  34  Vic.  c.  97,  sec.  88. 
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SCHEDULE  II. 

INSTRUMENTS  EXEMPTED   FEOM   STAMP-DUTY. 

1.  AflBdavit  or  declaration  in  writing  when  made — 

(a)  as  a  condition  of  enlistment  under  the  Indian  Articles  of  War ; 

(5)  for  the  immediate  '  purpose  of  being  filed  or  used  in  any  Court  or 

before  the  officer  of  any  Court ;  or 
(c)  for  the  sole  purpose  of  enabling  any  person  to  receive  any  pension  or 
charitable  allowance. 

2.  Agreement  or  memorandum  of  agreement — 

(a)  for  or  relating  to  the  sale  of  goods  or  merchandize  exclusively, 
not  being  a  note  or  memorandum  chargeable  under  No.  46  of 
schedule  I^ ; 

(6)  for  service  in  British  Burma  under  the  Chief  Commissioner  of  that 

Province,   entered   into  between  Natives  of  India  emigrating  to 

British  Burma  and  the   Superintendent  of  State   Emigration  or 

other  Government  officer  acting  as  representative  of  the  said  Chief 

Commissioner ' ; 
(c)  made  by  raiyats  for  the  cultivation  of  the  poppy  for  Government ; 
{d)  made  in  the  form  of  tenders   to  the  Government  of  India  for  or 

relating  to  any  loan ; 
(c)  made  regarding  the  occupancy  of  land  denoted  by  a  survey-number, 

and  the  payment  of  revenue  therefor,   under  Bombay  Act  I  of 

1865; 
(J")  made  under  the  European  Vagrancy  Act,  1874,  section  17. 

3.  Appraisement  or  valuation  made  for  the  information  of  one  party  only,  and 

not  being  in  any  manner  obligatory  between  parties  either  by  agreement 
or  operation  of  law. 

4.  Appraisement  of  crops  for  the  purpose  of  ascertaining  the  amount  to  be 

given  to  a  landlord  as  rent. 

5.  Assignment  of  copyright  by  entry  made  under  Act  No.  XX  of  1847, 

section  5. 

6.  Award  under  Bombay  Act  VI  of  1873,  section  81,  or  Bombay  Act  III  of 

1874,  section  18. 

7 .  Bill  of  lading,  when  the  goods  therein  described  are  received  at  a  place 

within  the  limits  of  any  port  as  defined  under  the  Indian  Ports  Act, 

1875,  and  are  to  be  delivered  at  another  place  within  the  limits  of  the 
same  port. 

5).  Bond  when  executed  by — 

(a)  the    sureties    of    middlemen    (lambard^s    or    khattad^rs)    taking 

advances  for  the  cultivation  of  the  poppy  for  Government ; 

(b)  headmen  nominated  under  rules  framed  in  accordance  with  Bengal 

Act  III  of  1 876,  section  99,  for  the  due  performance  of  their  duties 
under  that  Act ; 

'  i3Bom.  2  76:  Maxwell  on  Statutes,  '  This  refers  to  Act  III  of  1876, 

and  ed.  p.  423.  which  has  been  repealed  by  Act  VII 

2  10  Mad.  27.  of  1883. 
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Instru- 
ments 
exempted 
from 
stamp 
duty. 


(c)  any  person  for  the  purpose  of  guaranteeing  that  the  local  income 
derived  from  private  subscriptions  to  a  charitable  dispensary  or 
hospital  or  any  other  object  of  public  utility  shall  not  be  less  than 
a  specified  sum  per  mensem. 

9.  Copy  of  any  paper  which  a  public  oflScer  is  expressly  required  by  law  to 

make  or  furnish  for  record  in  any  public  office  or  for  any  public  purpose. 

10.  Copy  of  registration  of  emigrants  furnished  under  section  27  or  section  29 
of  the  Indian  Emigration  Act,  1871 '. 

11.  Entry— 

(a)  of  an  advocate,  vakil,  or  attorney  on  the  roll  of  any  High  Court, 

when  he  has  been  previously  enrolled  in  a  High  Court  ^ ; 
(i)  on  the  roll  of  any  High  Court,  as  an  attorney,  of  an  articled  clerk 
bound  as  such  before  this  Act  comes  into  force. 

12.  Instruments — 

(o)  executed  by  persons  taking  advances  under  the  Land  Improvement 
Act,  1871  ^,  or  by  their  sureties,  as  security  for  the  repayment  of 
such  advances  ; 

(b)  executed  by  officers  of  Government  or  their  sureties  to  secure  the  due 

execution  of  an  office  or  the  due  accounting  for  money  received  by 
virtue  thereof; 

(c)  of  apprenticeship  executed  by  a  Magistrate  under  Act  XIX  of  1 850 

or  by  which  a  person  is  apprenticed  by  or  at  the  charge  of  any 
public  charity. 

13.  Leases  *  and  counterparts — 

(a)  Leases  of  fisheries  granted  under  the  Burma  Fisheries  Act,  1875  ; 

(6)  Lease,  executed  in  the  case  of  a  cultivator  *  without  the  payment  or 
delivery  of  any  fine  or  premium,  when  a  definite  term  is  expressed 
and  such  term  does  not  exceed  one  year,  or  when  the  annual  rent 
reserved  does  not  exceed  one  hundred  rupees  •  ; 

(c)  Counterpart  of  any  lease  granted  to  a  cultivator*. 

14.  Letter— 

(a)  of  cover  or  engagement  to  issue  a  policy  of  insurance  : 

Provided  that,  unless  such  letter  or  engagement  bear  the  stamp 
prescribed  by  this  Act  for  such  policy,  nothing  shall  be  claimable 
thereunder,  nor  shall  it  be  available  for  any  purpose  except  to 
compel  the  delivery  of  the  policy  therein  mentioned ; 

(5)  of  hypothecation  accompanying  a  bill  of  exchange. 

15.  Keceipt' — 

(a)  endorsed  on '  or  contained  in  any  instrument  duly  stamped,  or  ex- 
empted under  this  schedule,  No.  18,  acknowledging  the  receipt  of 
the  consideration-money  therein  expressed,  or  the  receipt  of  any 
principal-money,  interest  or  annuity  or  other  periodical  payment 
thereby  secured ; 


I  Repealed  by  Act  XXI  of  1883. 

'  as  an  advocate,  valdl,  or  attorney, 
8  Mad.  14  ;  see  Act  IX  of  1884,  sec. 
10.  (2). 

^  or  where  the  Land  Improvement 
Loans  Act,  1883,  is  in  force,  under 
tjiat  Act,  see  Act  XIX  of  1 883,  sees. 


I  and  2. 

*  including  patt^  and  kabulyats, 
sec.  3  (12), 


5  All.  360. 

6  Bom.  691  : 
4  Cal.  829. 
10  Mad.  64. 


10  Bom.  1 73. 
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(b  )  for  any  payment  of  money  without  consideration  ' ; 
(c)  for  any  payment  of  rent  by  a  cultivator  on  account  of  land  assessed 
to  Government  revenue,  or  (in  the  Presidencies  of  Fort  St.  George 
and  Bombay)  of  in^m  lands  ; 
{d)  for  pay  by  non-commissioned  officers  or  soldiers  of  Her  Majesty's 
Army,   or  Her   Majesty's   Indian  Army,   when   serving   in  such 
capacity ; 
(e)  for  pensions  or  allowances  by  persons  receiving   such  pensions  or 
allowances  in  respect  of  their  service  as   such  non-commissioned 
officers  or  soldiers,  and  not  serving  the  Government  in  any  other 
capacity ; 
(/)  given  by  holders  of  family-certificates  in  cases  where  the  person 
from  whose  pay  or  allowances  the  sum  comprised  in  the  receipt  has 
been  assigned  is  a  non-commissioned  officer  or  soldier  of  either  of 
the  said  Armies,  and  serving  in  such  capacity; 
(g)  given  by  a  headman  or  lambardiir  for  land-revenue  or  taxes  collected 

by  him ; 
(A)  given  for  money  or  securities  for  money  deposited  in  the  hands  of 
any  banker,  to  be  accounted  for  : 
Provided  the  same  be  not  expressed  to  be  received  of,  or  by  the 
hands  of,  any  other  than  the  person  to  whom  the  same  is  to  be 
accounted  for  ^ ; 
Provided  also,  that  this  exemption  shall  not  extend  to  a  receipt  or 
acknowledgment  for  any  sum  paid  or  deposited  for  or  upon  a 
letter  of  allotment  of  a  share,  or  in  respect  of  a  call  upon  any 
scrip  or  share  of  or  in  any  Company  or  Association,  or  proposed 
or  intended  Company  or  Association. 

16.  Surrender  of  lease  when  such  lease  is  exempted  from  duty. 

17.  Transfers  by  endorsement — 

(a)  of  a  bill  of  exchange,  cheque,  or  promissory  note ; 

(b)  of  a  bill  of  lading ; 

(c)  of  a  policy  of  insurance  ^ ; 

(d)  of  mortgages  of  rates  and  taxes  authorised  by  any  Act  for  the  time 

being  in  force  in  British  India ; 

(e)  of  securities  of  the  Government  of  India  ; 

(/)  of  a  warrant  for  goods  (No,  61  of  schedule  I). 

General  Exemption. 

18.  Any  instrument  executed  by,  or  on  behalf  of,  or  in  favour  of,  Government 

in  cases  where,  but  for  this  exemption,  the  Government  would  be  liable 
to  pay  the  duty  chargeable  in  respect  of  such  instrument. 

'  This  would    include    the    usual  acknowledging  a  payment  on  account 

acknowledgment  of  the  receipt  of  fees  of  a  club-bill,  lo  Mad.  85. 

by  counsel,  9  Mad.  140,  Re  Beavan,  *  4  Cal.  829. 

23  L.  J.,  Ch.  536,  but  not  a  receipt  by  ^3  Cal.  347. 
the  secretary  or  manager  of  a  club 
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THE   THIED   SCHEDULE. 


ACTS  REPEALED. 


Number  and 
year. 


XX  of  1847  ••• 
X  of  1866      ... 


XVIII  of  1869 
VIIofi86i  ... 

XIX  of  1873  .. 

n  of  1874    ... 

IX  of  1874    ... 
XV  of  1876  ... 


Subject  or  short  title. 


Copyright 


The  Indian  Companies 
Act. 


The  General  Stamp  Act. 

The  Indian  Emigration 
Act. 


The  North  -  Western 
Provinces  Land-Rev- 
enue Act,  1873. 

The  Administrator  Gen- 
eral's Act. 


The  European  Vt^ancy 
Act. 


Bombay  Municipal  De- 
bentures. 


Extent  of  repeal. 


In  section  five,  the  words  '  with- 
out being  subject  to  any  stamp 
or  duty.' 

In  section  eleven,  the  words  '  shall 
bear  the  same  stamp  as  if  it 
were  a  deed,  and'. 

In  section  sixteen,  the  words '  they 
shall  bear  the  same  stamp  as 
if  they  were  contained  in  a 
deed.' 

The  whole. 

In  sections  twenty-seven  and 
twenty-nine,  the  words  '  which 
shall  not  require  a  stamp.' 

In  section  one  hundred  and  eighty- 
three,  the  words  '  stamped  or '. 

In  section  thirty-one,  the  words^ 
*  bearing  a  stamp  of  ten  rupees 
and '. 

In  section  seventeen,  the  words 
'may  be  on  unstamped  paper 
and\ 

In  section  two,  the  words  '  and 
no  such  indorsement  shall  be 
chargeable  with  any  stamp- 
duty.' 
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Preamble. 


ARRANGEMENT   OF   SECTIONS. 


PART  I. 


PBELIMINAET. 

Short  title.     Local  extent.     Commencement 
Bepeal  of  enactments        .... 
Interpretation-clause         .... 
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OF   THE   REGISTRATION-ESTABLISHMENT, 


Inspector  General  of  Registration 

Branch  Inspector  General  of  Sind 
Districts  and  sub-districts 
Registrars  and  Sub-Registrars 
Offices  of  Registrar  and  Sub-Registrar 
Inspectors  of  registration-offices 

Cantonments  may  be  declared  sub-districts  or  districts 
Absence  of  Registrar  from  his  district  or  vacancy  in  his 
Absence  of  Registrar  on  duty  in  his  district 
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office 
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OP   REGISTRABLE   DOCOMENTS. 
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OF   THE    PLACE    OF   REGISTRATION. 
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Registration  by  Registrar 
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Registration  or  acceptance  for  deposit  at  private  residence 
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29 
30 
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31 
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OF   PRESENTING   DOCUMENTS  FOB   REGISTRATION. 

Persons  to  present  documents  for  registration  .         .  32 

Powers-of-attomey  recognisable  for  purposes  of  section  32        .         .         -33 
Proviso  as  to  persons  infirm,  or  in  jail,  or  exempt  from  appearing  in 
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Procedure  on  admission  of  execution 35 

Procedure  on  denial  of  execution,  etc ib, 

PART  VII. 

OF   ENFORCING   THE   APPEARANCE  OF  EXECUTANTS   AND  WITNESSES. 

Procedure  where  appearance  of  executant  or  witness  is  desired         .         .     36 
Issue  and  service  of  summons  .......     37 

Persons  exempt  from  appearance  at  registration-oflBce  .         .  38 

Law  as  to  summonses,  commissions  and  witnesses  .         .         .39 
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Registration  of  wills  and  authorities  to  adopt  ......     41 
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Deposit  of  wills 42 
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Withdrawal  of  sealed  cover  deposited  under  section  42    .         .         .         -44 
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Receipt  for  document        ..........  ib. 

Documents  admitted  to  registration  to  be  copied       .         .         .         .         .  ih. 

Entries  to  be  numbered  consecutively       .......  53 
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(J!).)  Special  Duties  of  Registrar. 
Procedm-e  on  registering  documents  relating  to  land         .         .         .         .66 
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{H.)  Of  the  Controlling  Powers  of  Registrars  and  Inspectors  General. 
Registrar  to  superintend  and  control  Sub-Registrars        .         .         .         .68 
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ACT  No.  Ill  OF  1877. 

As  amended  hy  Acts  No.  XII  of  1879,  XIX  of  1883,  VII  of  1886, 
and  VII  0/1888. 

Passed  by  the  Governor  General  op  India  in  Council. 

{Received  the  assent  of  the  Governor  General  on  the  \^ih  February,  1877.) 


An  Act  for  the  Registration  of  Documents. 

Whereas  it  is  expedient  to  amend  the  law   relating  to  the  Preamble, 
registration  of  documents ;  It  is  hereby  enacted  as  follows  : — 

PART  I. 

PEELIMINABY. 

1.  This  Act  may  be  called  'The  Indian  Registration  Act,  1877:'  Short  title. 
It  extends  to  the  whole  of  British  India  ^,  except  such  districts  Local 

or  tracts  of  country  as  the  Local  Government  may  from  time  to  ^^  ^°  " 
time,   with   the   previous  sanction  of  the    Governor   General   in 
Council,  exclude  from  its  operation  ^ ; 

And  it  shall  come  into  force  on  the  first  day  of  April  1877.  Commence- 

2.  On  and  from  that  day  Act  No.  VIII  of  1871  shall  be  re-  ^    \    f 
pealed.  enact- 
But  all  appointments,  notifications,  rules  and  orders  made,  and  "*e'^*'S- 

all  districts  and  sub-districts  formed,  and  all  offices  established,  and 
all  tables  of  fees  prepared,  under  such  Act  or  any  of  the  enact- 

'  It  also  applies  (with  the  necessary  Presidency  have  been  excluded  {Fort 

modifications)    to    the     Haidar^biid  St.    George    Gazette,   4   Oct.    1881, 

Assigned    Districts,    the    civil    and  Part  I,  p.  516).     In  exercise  of  the 

military  station  of  Bangalore  and  the  power  conferred   by   the    Scheduled 

rest  of  Mysore  :  the  parganas  in  the  Districts  Act,  1874,  sec.  3,  cl.  (i),  the 

Kajput^na  Agency  under  British  ad-  Registration  Act  has  been  declared 

ministration  :     the    cantonments    of  not  to  be  in  force  in  the  Garo  Hills, 

Sikandarab^d,  and  Dfsah:   the  lUj-  the    Nitga   Hills   District,    and    the 

put<4na-MiUwa   State   Railway  :    the  Khiisi  and  Jainti^  Hills  District  out- 

jcigir  territories  of  the  State  of  Jath.  side  the  civil  station  an  1  cantonment 

*  In   exercise  of   this   power,    the  of  Shillong. 
scheduled    districts   of    the    Madras 
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ments  thereby  repealed  shall  be  deemed  lo  have  been  respectively 
made,  formed,  established  and  prepared  under  this  Act,  except  in 
so  far  as  such  rules  and  orders  may  be  inconsistent  herewith. 

References  made  in  Acts  passed  before  the  first  day  of  April 
1877,  to  the  said  Act,  or  to  any  enactment  thereby  repealed,  shall 
be  read  as  if  made  to  the  coiTesponding  section  of  this  Act. 

Interpre-         3.  In  this  Act,   unless  there  be    something  repugnant  in  the 

^f*^"*^'        subject  or  context — 
clause.  ''  , 

<  Lease.'  *  Lease '  includes  a  counterpart  ^,  kabuliyat,  an  undertaking  ^  to 

cultivate  or  occupy,  and  an  agreement  to  lease  ^ : 

'  Signa-  '  Signature '  and  '  signed '  include  and  apply  to  the  affixing  of  a 

*"';«•'     ,     mark: 

igne  .  'Immoveable    property'   includes*   land,    buildings,    hereditary 

able  pro-     allowances,  rights  to  ways,  lights,  ferries,  fisheries  or  any  other ! 

perty.'         benefit  to  arise  out  of  land,  and  things  attached  to  the  earth  or- 
permanently  fastened  to  anything  which  is  attached  to  the  earth, 
but  not  standing  timber,  growing  crops,  nor  grass  : 

'Moveable       'Moveable  property'  includes  standing  timber ^,  growing  crops' 

property,  ^jj^  grass,  fruit  upon  and  juice  in  trees,  and  property  of  every 
other  description,  except  immoveable  property : 

♦Book.'  'Book'  includes  a  portion  of  a  book  and  also  any  number  of 

sheets  connected  together  w;ith  a  view  of  forming  a  book  or  portion 
of  a  book : 

'  Endorse-        '  Endorsement '  and  *  endorsed '  include  and  apply  to  an  entrj'  in 

,^     '      , ,  writing  by  a  reffistering  officer  on  a  rider  or  covering  slip  to  any 
'Endorsed.'  ,  ■,        -,  ^  .  •  ti.»  »^  -^ 

document  tendered  for  registration  under  this  Act  : 

'  Minor.'  '  Minor '  means  a  person  who,  according  to  the  personal  law  to 

which  he  is  subject,  has  not  attained  majority'^ : 

'  Represen-  '  Representative '  includes  the  guardian  of  a  minor  and  the  com- 
*  ^^^'         mittee  or  other  legal  curator  of  a  lunatic  or  idiot : 

'Addition.'  « Addition '  means  the  place  of  residence,  and  the  profession, 
trade,  rank  and  title  (if  any)  of  a  person  described,  and,  in  the 
case  of  a  Native,  his  caste  (if  any)  and  his  father's  name,  or  where 
he  is  usually  described  as  the  son  of  his  mother,  then  his  mother's 
name : 

'  5  Bom.  H.  C.  A.  C.  J.  92  {bhad-  fehrist). 

elcaf).  *  See '9  Bom.  H.  C.  99,    106,  per 

*  i.  e.    an     accepted    undertaking  Westropp  C.J. :   10  Bom.  H.  C.  281 : 

giving  the  lessee  an  interest  in  the  13  Ben.  254. 

thing  let,  3  Bom.  21.  '  10  All.  20. 

'  but  not  an  unaccepted  proposal  *  6  Mad.  H.  C.  71. 

in  writing  to  take  a  lease,  7  Cal.  703,  '  See  Act  IX  of  1875. 
708,  717,  and  see  3  Cal.  322  {daul 
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'  District  Court '  includes  the  High  Court  in  its  ordinary  original '  District 

civil  jurisdiction ;  and  Court. 

'  District '  and  '  Sub-District '  respectively  mean  a  district  and  '  District.' 

sub-district  formed  under  this  Act.  '  Sub-Dis- 

trict. 

PART  II. 

OF   THE    REGISTRATION-ESTABLISHMENT. 

4.  The  Local  Government  shall  appoint  an  officer  to  be  the  Inspector 
Inspector  General  of  Registration  for  the  territories  subject  to  such  ^^^^f^a^  of 
Government,  tion. 

or  may,  instead  of  making  such  appointment,  direct  that  all  or 

any  of  the  powers  and  duties  hereinafter  conferred  and  imposed 

'  upon  the  Inspector  General  shall  be  exercised  and  performed  by 

such  officer  or  officers,  and  within  such  local  limits,  as  the  Local 

Government  from  time  to  time  appoints  in  this  behalf. 

The  Governor  of  Bombay  in  Council  may  also,  with  the  previous  Branch  In- 
copsent  of  the  Governor  General  in  Council,  appoint  an  officer  to  ^P^^'^or 
be  Branch   Inspector  General  of  Sind,   who  shall   have  all  the  sind. 
powers  of  an  Inspector  General  under  this  Act  other  than  the 
power  to  frame  rules  hereinafter  conferred. 

Any  Inspector  General  or  the  Branch  Inspector  General  of 
Sind  may  hold  simultaneously  any  other  office  under  Government. 

5.  For  the  purposes  of  this  Act,  the  Local  Government  shall  Districts 
form  districts  and  sub-districts,  and  shall  prescribe,  and  may  from  ^^  !"J*' 
time  to  time  alter,  the  limits  of  such  districts  and  sub-districts. 

The  districts  and  sub-districts  formed  under  this  section,  together 
with  the  limits  thereof,  and  every  alteration  of  such  limits,  shall  be 
notified  in  the  local  official  Gazette. 

Every  such  alteration  shall  take  effect  on  such  day  after  the 
date  of  the  notification  as  is  therein  mentioned. 

6.  The  Local  Government  may  appoint  such  persons,  whether  Registrars 
public  officers  or  not,  as  it  thinks  proper,  to  be  Registrars  of  the  »i^d  Sub- 
several   districts,  and  to  be  Sub-Registrars  of  the  several  sub-      " 
districts,  formed  as  aforesaid,  respectively. 

7.  The  Local  Government  shall  establish  in  every  district  an  Offices  of 
office  to  be  styled  the  office  of  the  Registrar  and  in  every  sub-  ^gi^trar 
district  an  office  or  offices  to  be  styled  the  office  of  the  Sub-  Registrar. 
Registrar,  or  the  offices  of  the  Joint  Sub-Registrars,  and  may 
amalgamate  with  any  office  of  a  Registrar  any  office  of  a  Sub- 
Registrar  subordinate  to  such  Registrar, 
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and  may  authorise  any  Sub-Registrar  whose  oflSce  has  been  so 
amalgamated  to  exercise  and  perform,  in  addition  to  his  own 
powers  and  duties,  all  or  any  of  the  powers  and  duties  of  the 
Registrar  to  whom  he  is  subordinate  : 

Provided  that  no  such  authoiisation  shall  enable  a  Sub-Regis- 
trar to  hear  an  appeal  against  an  order  passed  by  himself  under 
this  Act. 
Inflpectorg       8.  The  Local  Government  may  also  appoint  officers  to  be  called 
tration^^'     Inspectors   of  Registration-offices,  and   may  from   time  to   time 
offices.         prescribe  the  duties  of  such  officers.     Every  such  Inspector  shall 
be  subordinate  to  the  Inspector  General. 

Canton-  9.  Every  military  cantonment   where  there  is  a  Cantonment 

ments  may  Magistrate  may  (if  the  Local  Government  so  directs)  be,  for  the 
Bub-dis-      purposes  of  this  Act,  a  sub-district  or  a  district,  and  such  Magis- 
tricts  or      trate  shall  be  the  Sub-Registrar  or  the  Registrar  of  such  sub- 
district  or  district,  as  the  case  may  be. 

Whenever  the  Governor  General  in  Council  declares  any  military 
cantonment  beyond  the  limits  of  British  India  to  be  a  sub-district 
or  a  district  for  the  purposes  of  this  Act,  he  shall  also  declare,  in 
the  case  of  a  sub-district,  what  authorities  shall  be  Registrar  of 
the  district  and  Inspector  General,  and  in  the  case  of  a  district, 
what  authority  shall  be  Inspector  General,  with  reference  to  such 
cantonment  and  the  Sub-Registrar  or  Registrar  thereof. 

Absence  of      10.  Whenever  any  Registrar  other   than   the  Registrar  of  a 

Registrar,  ^igtiict  including  a  Presidency-town,  is  absent  otherwise  than  on 

or  vacancy  .        .       .      T  .  . 

in  hia  office,  duty  in  his  district,  or  when  his  office  is  temporarily  vacant, 

any  person  whom  the  Inspector  General  appoints  in  this  behalf, 
or,  in  default  of  such  appointment,  the  Judge  of  the  District  Court 
within  the  local  limits  of  whose  jurisdiction  the  Registrar's  office 
is  situate, 

shall  be  the  Registrar  during  such  absence  or  until  the  Local 
Government  fills  up  the  vacancy. 

Whenever  the  Registrar  of  a  district  including  a  Presidency- 
town,  is  absent  otherwise  than  on  duty  in  his  district,  or  when  his 
office  is  temporarily  vacant, 

any  person  whom  the  Inspector  General  appoints  in  this  behalf 
shall  be  the  Registrar  during  such  absence,  or  until  the  Local 
Government  fills  up  the  vacancy. 
Absence  of  11.  Whenever  any  Registrar  is  absent  from  his  office  on  duty  in 
•^*8i8trar  j^jg  district,  he  may  appoint  any  Sub-Registrar  or  other  person  in 
in  his  dis-  his  district  to  perform,  during  such  absence,  all  the  duties  of  a 
trict.  Registrar,  except  those  mentioned  in  sections  ^8  and  72. 
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12.  Whenever  any  Sub-Registrar  is  absent,  or  when  his  office  is  Absence  of 
temporarily  vacant,  any  person  whom  the  Registrar  of  the  district  Sub-Regis- 
appoints  in  this  behalf  shall  be  Sub-Registrar  during  such  absence,  cancy  in 
or  until  the  Local  Government  fills  up  the  vacancy.  ^is  oflBce. 

13.  All  appointments  made  under   section    10,  section    11   or  Appoint- 
section   1 2   shall  be  reported   to   the  Local  Government  by  the  "^e^** 
Inspector  General.     Such  report  shall  be  either  special  or  general,  10  ii 
as  the  Local  Government  directs.  or  12. 

The  Local  Government  may  suspend,  remove  or  dismiss  any  Suspen- 

person  appointed  under  the  provisions  of  this  Act,  and  appoint  ^^°^'  ^®"  , 
,.■,.,■,  moval  and 

another  person  in  his  stead.  dismissal. 

14.  Subject  to  the  approval  of  the  Governor  General  in  Council,  Remunera- 
the  Local  Government  may  assign  such  salaries  as  such  Govern-  '^^"ul^t 
ment  from  time  to  time  deems  proper  to  the  registering  officers  ments. 
appointed  under  this  Act,  or  provide  for  their  remuneration  by 

fees,  or  partly  by  fees  and  partly  by  salaries. 

The  Local  Government  may  allow  proper  establishments  for  the 
several  offices  under  this  Act. 

15.  The  several  Registrars  and  Sub-Registrars  shall  use  a  seal  Seals, 
bearing  the  following  inscription  in  English  and  in  such  other 
language  as  the  Local  Government   directs  : — '  The  seal  of  the 
Registrar  {or  of  the  Sub-Registrar)  of  .' 

16.  The  Local  Government  shall  provide  for  the  office  of  every  Register- 
registering  officer  the  books  necessary  for  the  purposes  of  this  Act.  "^'^^^• 

The  books  so  provided  shall  contain  the  forms  from  time  to  time  Forms, 
prescribed  by  the  Inspector  General,  with  the  sanction  of  the  Local 
Government,  and  the  pages  of  such  books  shall  be  consecutively 
numbered  in  print,  and  the  number  of  pages  in  each  book  shall  be 
certified  on  the  title-page  by  the  officer  by  whom  such  books  are 
issued. 

The  Local  Government  shall  supply  the  office  of  every  Registrar  Fire-proof 
with   a  fire-proof  box,  and  shall  in  each  district  make  suitable  "°^^^' 
provision  for  the  safe  custody  of  the  records  connected  with  the 
registration  of  documents  in  such  district. 


PART  III. 

OF   EEGISTRABLE   DOCUMENTS. 

17.  The  documents  next  hereinafter  mentioned  shall  be  regis-  Documents 
tered,  if  the  property  to  which  they  relate  is  situate  in  a  district  ^  Y^*° 
in  which,  and  if  they  have  been  executed  on  or  after  the  date  on  tioniscom- 

4   B    2  pulsory. 
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which  Act  No.  XVI  of  1864  s  or  Act  No.  XX  of  1866  S  or  Act 
No.  VIII  of  1871,  or  this  Act^  came  or  comes  into  force  (that  is 
to  say), — 

(a)  Instruments  of  gift  of  immoveable  property* : 

(6)  Other   non-testamentary    instruments    which '   purport   or 
operate  to  create,  declare*,  assign,  limit  or  extinguish,  whether  in 
present  or  in  future  ',  any  right,  title  or  interest,  whether  vested  or 
contingent  *,  of  the  value  of  one  hundred  rupees '  and  upwards,  to - 
or  in  immoveable  property  ^° : 

(«)  Non-testamentary  instruments  which  "  acknowledge  the  re-] 
ceipt  or  payment  of  any  consideration  on  account  of  the  creation,! 
declaration*^,  assignment,  limitation  or  extinction  of  any  suchi 
right,  title  or  interest;   and 

{d)  Leases"  of  immoveable  property  from  year  to  year,  or  for] 
any  term  exceeding  one  year  ",  or  reserving  a  yearly  rent  *' : 


»  8  Suth.  Civ.  R.  269,  col.  a. 

•  Hicks  V.  Powell,  L.  E.,  4  Ch. 
App.  741. 

'  2  Bom.  273:  9  Cal.  68. 

*  whatever  be  the  value  of  the 
property,  a  Ben.  Appx.  46. 

'  in  themselves,  9  All.  108. 

•  4  Bom.  590.  The  word  '  declare ' 
here  implies,  not  a  mere  statement  of 
fact,  but  a  declaration  of  will  con- 
stituting a  right,  5  Bom.  232,  per 
West  J. 

'  The  words  *in  future*  refer  to 
estates  in  remainder  or  reversion  or 
otherwise  deferred  in  enjoyment,  2 
Bom.  353. 

*  If  a  document  only  entitles  a 
person  to  a  future  right  it  is  not 
within  this  clause,  8  Cal.  858,  per 
Wilson  J. 

»  10  Cal.  82.  The  value  of  the 
interest  created  by  a  mortgage-bond 
is  the  sum  by  paying  which  that 
interest  could  be  determined,  5  Mad. 
119:  6Mad.  422:  see5All.  447.  As 
to  determining  this  value,  see  also  1 5 
Suth.  Civ.  R.  364,  col.  2,  and  558  : 

4  Cal.  61 :  2  Bom.  353  ;   i  Mad.  378  : 

5  Mad.  119,  214.  But  in  the  N.  W. 
Provinces,  see  6  N.  W.  P.  257  :  i  All. 
374:  2  All.  40,  96,  216,  688  :  3  All. 
I,  157,  422.  The  Courts  now  appear 
to  agree  that  the  value  of  a  mort- 


gage is  to  be  estimated  by  the 
amount  of  the  principal  money  lentil 
and  without  any  regard  to  the 
duration  of  the  relation  of  mort- 
gagor and  mortgagee,  or  to  the  rate 
or  continuance  of  the  interest  pay- 
able. And  see  20  Suth.  Civ.  R. 
291,  col.  I  (instrument  operating  as 
a  charge) :  1 2  Bom.  H.  C.  141  Cfamilv  «»  m 
arrangement) :  i  Bom.  267  (as8ign-^|^|  I 
ment  of  decree  for  sale  of  mortgaged^^*  " 
premises  or  payment  of  mortgage 
money)  :  2  Bom.  97  (assignment  for 
less  than  rs.  icxj  of  mortgage  for 
more).  That  a  document  amounting 
merely  to  an  agreement  to  mort; 
does  not  require  registration  under 
sec.  17,  see  10  Cal.  315. 

'"  See  above,  p.  1104. 

"  on  their  face,  9  All.  108. 

"  5  Bom.  232. 

i»  See  9  Cal.  865.  The  word 
'  leases '  includes  an  agreement  if 
the  parties,  though  contemplating  the 
subsequent  execution  of  a  formal 
document,  intend  to  create  a  present 
demise,  10  Bom.  loi. 

"  13  Suth.  Civ.  R,  468  :  15  ibid. 
1 70,  col.  2 :  4  N.  W.  P.  36 :  3  Mad.  358. 

»  2  Ben.  A.  C.  J.  75 :  8  All.  405 
(tenancy  at  will).     As  to  the  docu- 
ments mentioned  in  clauses  (a),  (6] 
(c)  and  {d),  see  infra,  sec.  50. 
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Provided  that  the  Local  Government  may,  by  oi'der  published  in 
the  official  Gazette,  exempt  from  the  operation  of  the  former  part 
of  this  section  any  leases  executed  in  any  district,  or  part  of  a  dis- 
trict, the  terms  granted  by  which  do  not  exceed  five  years  and  the 
annual  rents  reserved  by  which  do  not  exceed  fifty  rupees  ^. 

Nothing  in  clauses  (6)  and  (c)  of  this  section  applies  to 

(e)  any  composition-deed  ;  Composi- 

(/)  any  instrument  relating  to  shares  in  a  Joint  Stock  Com-  *io^ 
pany,  notwithstanding  that  the  assets  of  such  Company  consist  in  ' 

whole  or  in  part  of  immoveable  property,  or 

{ff)  any   debenture   issued   by   any   such   Company,  and   not  Transfers 
creating,  declaring,  assigning,  limiting  or  extinguishing  any  right,      }^^^ 
title  or  interest  to  or  in  immoveable  property  except  in  so  far  as  it  tures  in 
entitles  the  holder  to  the  security  afforded  by  a  registered  instru-  Land  Com- 
ment whereby  the  Company  has  mortgaged,  conveyed  or  otherwise  ' 
transferred  the  whole  or  part  of  its  immoveable  property  or  any 
interest  therein  to  trustees  upon  trust  for  the  benefit  of  the  holders 
of  such  debentures  ^,  or 

{g)  any  endorsement  upon  or  transfer  of  any  debenture  issued  by 
any  such  Company ; 

(A)  any  document  not  itself  creating,  declaring,  assigning,  limit-  documents 
ing  or  extinguishing  any  right,  title  or  interest  of  the  value  of  one  merely 
hundred  rupees  and  upwards  to  or  in  immoveable  property,  but  right  to 
merely  creating  a  right  to  obtain  another  document  which  will  obtain 
when  executed  create,  declare,  assign,  limit  or  extinguish  any  such  ments. 
right,  title  or  interest  ^ ; 

{i)  decrees  *  and  orders  of  Courts  and  awards ; 

(i)  grants  of  immoveable  property  by  Government ; 

(Jc)  instruments  of  partition  made  by  revenue-officers ; 

{l)  certificates  and  instruments  of  collateral  security  granted 
under  the  Land  Improvement  Act,   1871  ^ 

{m)  orders  granting  loans  under  the  Agriculturists'  Loans  Act, 
1884  ^  and  instruments  for  securing  the  repayment  of  loans  made 
under  that  Act  '^. 

(n)  any  endorsement  on  a  mortgage-deed  acknowledging  the 
payment  of  the  whole  or  any  part  of  the  mortgage-money,  and  any 

1  4  Mad.  381  :   N.  W.  P.  Gazette,      Loans  Act,  XIX  of  1883,  is  in  force, 

5  July  1871,  p.  810:    Oudh  Gazette,      read  '{I)  orders  granting  loans  and 
17  June,  1871,  p.  372.  instruments    of    collateral     security 

'  Inserted  by  Act  VII  of  1886.  granted  under  the  Land  Improvement 

'  5  Bom.  143:    7  Bom.  310:   see      Loans  Act,  1883.' 

6  Mad.  115.  «  Act  XII  of  1884. 

*  II  Bom.  506.  ^  Inserted  by  Act  VII  of  1886. 

'  Where  the  Land  Improvement 
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Author- 
ities to 
adopt. 

Documents 
of  which 
registra- 
tion is 
optional. 


other  receipt  for  payment  of  money  due  under  a  mortgage  when 
the  receipt  does  not  purport  to  extinguish  the  mortgage  ^. 

(o)  a  certificate  of  sale  granted  to  the  purchaser  of  any  property 
sold  by  public  auction  by  a  civil  or  revenue  ofiicer  ^. 

Authorities  to  adopt  a  son,  executed  after  the  first  day  of 
January  1872  and  not  conferred  by  a  will,  shall  also  be  regis- 
tered ^. 

18.  Any  of  the  documents  next  hereinafter  mentioned  may  be 
registered  under  this  Act  (that  is  to  say), — 

(a)  instruments  (other  than  instruments  of  gift  and  wills)  which 
purport  or  operate  to  create,  declare,  assign,  limit  or  extinguish, 
whether  in  present  or  in  future,  any  right,  title  or  interest,  whether 
vested  or  contingent,  of  a  value  less  than  one  hundred  rupees,  to  or 
in  immoveable  property : 

(6)  instruments  acknowledging  the  receipt  or  payment  of  any 
consideration  on  account  of  the  creation,  declai'ation,  assignment, 
limitation  or  extinction  of  any  such  right,  title  or  interest  * : 

(c)  leases  of  immoveable  property  for  any  term  not  exceeding 
one  year  ^,  and  leases  exempted  under  section  1 7  : 

(c?)  instruments  (other  than  wills)  which  purport  or  operate  to 
create,  declare,  assign,  limit  or  extinguish  any  x'ight,  title  or 
interest  to  or  in  moveable  property : 

(e)  wills: 

(/)  all  other  documents  not  required  by  section  1 7  to  be  regis- 
tered ®. 


Documents 
in  lan- 


19.  If  any  document  duly  presented  for  registration  be  in  a 

not   ^^^8^^S^  which  the  registering  ofiicer  does  not  understand,  and 

understood  which  is  not  commonly  used  in  the  district,  he  shall  refuse  to ' 

by  regis-     register  the  document,  unless  it  be  accompanied  by  a  true  transla- 

officer.         tion  into  a  language  commonly  used  in  the  district  and  also  by  a 

true  copy. 


Documents      20.  The  registering  officer  may 
mS  ^^''  registration  any  document  in 
tions, 

>  Inserted  by  Act  VII   of   1886, 
sec.  4. 

2  Inserted   by   Act  VII   of   1888, 
sec.  65. 

^  Also  memoranda  appointing  new 
trustees  under  the  Religious  Societies' 
Act,  I  of  1880:  see  sec.  3  of  that  Act. 
*  As  to  the  documents  mentioned  in 
clauses  (a)  and  (i)  see  sec.  50  infra. 
It  will,  however,  be  remembered  that 


in  his  discretion  refuse  to  accept 
which  any  interlineation,  blank, 

in  every  part  of  British  India  except 
the  Presidency  of  Bombay,  the  Pan- 
j^b  and  Burma,  optional  registration 
is  now  virtually  abolished  by  the 
Transferof  Property  Act,  sec.  54.  See 
8  Cal.  597,  per  Garth  C.J. 

«  3  Bom.  21  :  14  Suth.  Civ.  R.  68 : 
5  Bom.  A.  C.  J.  92  :  8  All.  198. 

®  As  to  the  exceptions  under  sec.  1 7 
see  2  Bom.  281. 
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erasure  or  alteration  appears,  unless  the  persons  executing  the  blanks, 

document  attest  with  their  signatures  or  initials  such  interlinea-  erasures,  or 

.  .  alterations, 

tion,  blank,  erasure  or  alteration  ^.     If  he  register  such  document, 

he  shall,  at  the  time  of  registering  the  same,  make  a  note  in  the 

register  of  such  interlineation,  blank,  erasure  or  alteration. 

21.  (a)  No  non-testamentary  document  relating  to  immoveable  Descrip- 
property  shall  be  accepted  for  registration  unless  it  contains  a  ^"'J^.eig 
description  of  such  property  sufficient  to  identify  the  same. 

(b)  Houses  in  towns  shall  be  described  as  situate  on  the  north 
or  other  side  of  the  street  or  road  (mentioning  it)  to  which  they 
front,  and  by  their  existing  and  former  occupancies,  and  by  their 
numbers  if  the  houses  in  such  street  or  road  are  numbered  ^  Other 
houses  and  lands  shall  be  described  by  their  name,  if  any,  and  as 
being  in  the  territorial  division  in  which  they  are  situate,  and  by 
their  superficial  contents,  the  roads  and  other  properties  on  which 
they  abut,  and  their  existing  occupancies,  and  also,  whenever  it  is 
practicable,  by  reference  to  a  Government  map  or  survey  ^ 

(c)  No  non-testamentary  document  containing  a  map  or  plan  of  Documents 
any  property  com])rised  therein  shall  be  accepted  for  registration  ^anror"^ 
unless  it  be  accompanied  by  a  true  copy  of  the  map  or  plan,  or,  in  plans, 
case  such  property  is  situate  in  several  districts,  by  such  number  of 

true  copies  of  the  map  or  plan  as  are  equal  to  the  number  of  such 
districts. 

22.  Failure  to  comply  with  the  provisions  contained  in  section  Failure  to 
21,  clause  (&),  shall  not  disentitle  a  document  to  be  registered  if  ^^j-^jes 
the  description  of  the  property  to  which  it  relates  is  sufficient  to  as  to  de- 
identify  such  property  *.  scription  of 

•'  r     I       J  houses  and 

PART  IV.  1*°^ 

OF   THE   TIME   OF   PRESENTATION. 

23.  Subject  to  the  provisions  contained  in  sections  24,  25  and  Time  for 
26,  no  document  other  than  a  will  shall  be  accepted  for  registration  j^^!.^q^^^ 
unless  presented  for  that  purpose  to  the  proper  officer  within  four 
months  from  the  date  of  its  execution  ^, 

'  But  see  4  Mad.  H.  C.  loi.  in  time  owing  to  the  seller's  fraud, 

*  See  Davidson's  Precedents,  5th  ed.      he  cannot  avail  himself  of  sec.  23  to 
vol.  i.  p.  53.  *  Ibid.  pp.  64,  65.  defeat  his  own  contract,  3  Agra,  20(. 

*  4  Mad.  H.  C.  91,  loi.  Ab  to  the  procedure  where  a  document 
'  5  All.  84.     The  conduct  of  the      is  presented  for  registration  in  due 

parties  concerned  cannot  affect   this  time  by  one  of  the  executants,  but  the 

rule,  5  Cal.  820  ;  and  the  registering  others  fail  to  appear  within  the  time 

officer  acts  without  authority,  if  he  prescribed,  see  1 1  Ben.  20.     The  Act 

registers  a  document  presented  after  fixes  no  time  within  which  the  regis- 

the  proper  time,   10  Bom.  H.  C.  98.  tration  must  be  completed,  15  Ben. 

Where  a  sale-deed  was  not  presented  228  :  11  Cal.  750. 
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or,  in  the  case  of  a  copy  of  a  decree  or  order,  within  four  months 
from  the  day  on  which  the  decree  or  order  was  made,  or,  where  it 
is  appealable,  within  four  months  from  the  day  on  which  it  becomes 
final : 

Provided  that,  where  there  are  several  persons  executing  a  docu- 
ment at  different  times,  such  document  may  be  presented  for 
registration  and  re-registration  within  four  months  from  the  date 
of  each  execution. 

Where  de-       24.  If  owing  to  urgent  necessity  or  unavoidable  accident,  any 

^y^^'^.P^^'  document  executed,  or  copy  of  a  decree  or  order  made,  in  British 
sentation  _      ,  ...  .       . 

is  unavoid-  India  is  not  presented  for  registration  till  after  the  expiration  of 

able.  ^^Q  time  hereinbefore  prescribed  in  that  behalf,  the  Registrar,  in 

cases  where  the  delay  in  presentation  does  not  exceed  four  months, 
may  direct  that  on  payment  of  a  fine  not  exceeding  ten  times  the 
amount  of  the  proper  registration-fee,  such  document  shall  be  ac- 
cepted for  registration. 

Any  application  for  such  direction  may  be  lodged  with  a  Sub- 
Registrar,  who  shall  forthwith  forward  it  to  the  Registrar  to  whom 
he  is  subordinate. 

I^Q-  26.  When  a  document  purporting  to  have  been  executed  by  all 

executed     °^*  ^°y  °^  ^^®  parties  out  of  British  India  is  not  presented  for 
out  of         registration  till  after  the  expiration  of  the  time  hereinbefore  pre- 
^ntish        scribed  in  that  behalf,  the  registering  officer,  if  satisfied, 
(a)  that  the  instrument  was  so  executed,  and 
(6)  that   it   has  been    presented   for   registration   within   four 
months  after  its  arrival  in  British  India, 

may,  on  payment  of  the  proper  registration-fee,  accept  such 
document  for  registration. 

Where  26.  Whenever  a  registration-office  is  closed  on  the  last  day  of 

omce  18  ^  period  provided  in  this  Act  for  the  presentation  of  any  docu- 
closed  on  •'  ^  i  ^  ^  •' 

last  day  of  ment,  such  last  day  shall,  for  the  purposes  of  this  Act,  be  deemed 
period.        ^q  ^^  ^j^g  jg^y  qjj  which  the  office  re-opens. 

Wills  may       27.  A  will  may  at  any  time  be  presented  for  registration  or 

ted'        deposited  in  manner  hereinafter  provided. 

deposited 

at  any 

time.  PART  V. 

OF   THE   PLACE    OP   REGISTKATION. 

Place  for  28.  Save  as  in  this  Part  otherwise  provided,  every  document 
registering  mentioned  in  section  17,  clauses  (a),  (b),  (c)  and  {d),  and  section  18, 
relating  to  clauses  (a),  (6)  and  (c),  shall  be  presented  for  registration  in  the 
land. 
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office  of  a  Sub-Registrar  within  whose  sub-district  the  whole  or 
some  portion^  of  the  property  to  which  such  document  relates  is 
situate  '^. 

2&.  Every  document   other   than   a  document  referred   to   in  Place  for 
section  28  and  a  copy  of  a  decree  or  order,  may  be  presented  for  other  docif 
registration  either  in  the  office  of  the  Sub-Registrar  in  whose  sub-  ments. 
district  the  document  was  executed,  or  in  the  office  of  any  other 
Sub-Registrar   under   the   Local   Government   at   which   all  the 
persons  executing  and  claiming  under  the  document  desire  the 
same  to  be  registered. 

A  copy  of  a  decree  or  order  may  be  presented  for  registration  in 
the  office  of  the  Sub-Registrar  in  whose  sub-district  the  original 
decree  or  order  was  made,  or,  where  the  decree  or  order  does  not 
affect  immoveable  property,  in  the  office  of  any  other  Sub-Registrar 
under  the  Local  Government  at  which  all  the  persons  claiming 
under  the  decree  or  order  desire  the  copy  to  be  registered. 

30.  (a)  Any  Registrar  may  in  his  discretion  receive  and  register  Registra- 
any  document  which  might  be  registered  by  any  Sub-Registrar  Kedstear. 
subordinate  to  him '. 

(&)  The  Registrar  of  a  district  including  a  Presidency-town  and  Kegistra- 
the  Registrar  of  the  Lahore  district  may  receive  and  register  any  B^^gig^^r 
document  referred  to  in  section  28  without  regard  to  the  situation  at  Presi- 
in  any  part  of  British  India  of  the  property  to  which  the  document  ^®°°y" 
relates.  Lahore. 

31.  In  ordinary  cases  the  registration  oY  deposit  of  documents  Kegistra- 

under  this  Act  sball  be  made  only  at  the  office  of  the  officer  *'""  """  '^' 

•'  ^  ^  ceptance 

authorised  to  accept  the  same  for  registration  or  deposit.  for  deposit 

But  such  officer  may  on  special  cause  being  shown  attend  at  the  **  P"vate 
,     :  .  ,  «  .      residence, 

residence  of  any  person  desiring  to  present  a  document  for  regis- 
tration *  or  to  deposit  a  will,  and  accept  for  registration  or  deposit 
such  document  or  will. 


PARI?  VI. 

OF    PRESENTING    i:)OCUMENTS    FOR    REGISTRATION. 

32.  Except  in  the  cases  mentioned  in  section  31  and  section  89,  Persons  to 
every  document  to  be  registered  under  this  Act,  whether  such  documenta 

*  i.  e.  some  substantial  portion,  7  '  There   ia  no  appeal  against  an 

All.  590,  sed  qu.  order  refusing  to   exercise  this   au- 

^  As  to  non-compliance  with  this  thority,  14  Suth.  Civ.  R.  194;    and 

rule,  see  7  N.  W.  P.  X19 :  4  All.  14  :  see  i  Ben.  F.  B.  58 ;  3  Ben.  O.C.  J.  60. 

7  All.  590.  *  6  Bom.  96. 
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for  regis-     registration  be  compulsory  or  optional,  shall  be  presented  at  tlie 

proper  registration-office, 

by  some  person  executing  or  claiming  under  the  same,  or,  in  the 

case  of  a  copy  of  a  decree  or  order,  claiming  under  the  decree  or 

order, 

or  by  the  representative  or  assign  of  such  person, 

or  by  the  agent  of  such  person,  representative  or  assign,  duly 

authorised   by  power-of-attorney  executed  and   authenticated  in 

manner  hereinafter  mentioned  *. 

Powers-of-       33.  For   the   purposes   of  section    32,   the   powers-of-attorney 

a     mey     j^^y^^  hereinafter  mentioned   shall  alone  be  recognised^  (that  is 
recognis-  ®  ^ 

able  for       to  say), — 

purposes  of  ^^^  jf  ^^le  principal  at  the  time  of  executing  the  power-of- 
attorney  resides  in  any  part  of  British  India  in  which  this  Act  is 
for  the  time  being  in  force,  a  power-of-attorney  executed  before 
and  authenticated  by  the  Registrar  or  Sub-Eegistrar  within  whose 
district  or  sub-district  the  principal  resides ' : 

(6)  if  the  principal  at  the  time  aforesaid  resides  in  any  other 
part  of  British  India,  a  power-of-attorney  executed  before  and 
authenticated  by  any  Magistrate  : 

(c)  if  the  principal  at  the  time  aforesaid  does  not  reside  in 
British  India,  a  power-of-attorney  executed  before  and  authen- 
ticated  by  a   Notary  Public,  or  any  Court,  Judge,  Magistrate, 
British  Consul  or  Vice-Consul,  or  representative  of  Her  Majesty  or 
of  the  Government  of  India : 
Proviso  as       Provided  that  the  following  persons  shall  not  be  required  to 
infam**or    ^^^end  at  any  registration-office  or  court  for  the  purpose  of  ex- 
in  jail,  or    ecuting  any  such  power-of-attomey  as  is  mentioned  in  clauses  (a) 
STa^p-     and  (6)  Of  this  section:- 

pearing  in       persons  who  by  reason  of  bodily  infirmity  are  unable  without 
court.  pigjf  Qj.  serious  inconvenience  so  to  attend  ; 

persons  who  are  in  jail  under  civil  or  criminal  process  ;  and 
persons  exempt  by  law  from  personal  appearance  in  court. 
In  every  such  case  the  Registrar  or  Sub-Eegistrar  or  Magistrate 
(as  the  case  may  be),  if  satisfied  that  the  power-of-attorney  has 
been  voluntarily  executed  by  the  person  purporting  to  be  the 
principal,  may  attest  the  same  without  requiring  his  personal 
attendance  at  the  office  or  Court  aforesaid. 

To  obtain  evidence  as  to  the  voluntary  nature  of  the  execution, 

*  The  stamp  on  such  powers  is  eight      would  appear  that  these  words  are  a 
annas  ;  see  supra,  p.  IC591.  mere  direction  to  the  restoring  officer. 

*  But  see  4  All.  384,  from  which  it  ^  See  above,  p.  479,  note  i. 
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the  Registrar  or  Sub-Registrar  or  Magistrate  may  either  himself 
go  to  the  house  of  the  person  purporting  to  be  the  principal,  or  to 
the  jail  in  which  he  is  confined,  and  ^  examine  him,  or  issue  a 
commission  for  his  examination. 

Any  power-of-attorney  mentioned  in  this  section  may  be  proved 
by  the  production  of  it  without  further  proof,  when  it  purports  on 
the  face  of  it  to  have  been  executed  before  and  authenticated  by 
the  person  or  Court  hereinbefore  mentioned  in  that  behalf. 

34.  Subject  to  the  provisions  contained   in  this  Pai-t  and  in  Enquiry 
sections  41,  43,  45,  69,  75,  77,  88  and  89,  no  document  shall  be  ^fJj'^^^Yon' 
registered  under  this  Act,  unless  the  persons  executing  such  docu-  by  regis- 
ment  ^,  or  their  representatives,  assigns  or  agents  authorised  as  ^^^^^S 
aforesaid,  appear   before  the   registering  officer  within  the  time 
allowed  for  presentation  under  sections  23,  24,  25  and  26  ^: 

Provided  that  if  owing  to  urgent  necessity  or  unavoidable 
accident  all  such  persons  do  not  so  appear,  the  Registrar,  in  cases 
where  the  delay  in  appearing  does  not  exceed  four  months,  may 
direct  that  on  payment  of  a  fine  not  exceeding  ten  times  the  amount 
of  the  proper  registration-fee  in  addition  to  the  fine,  if  any,  payable 
under  section  24,  the  document  may  be  registered. 

Such  appearances  may  be  simultaneous  or  at  different  times. 

The  Registering  officer  shall  thereupon — 

(a)  enquire  whether  or  not  such  document  was  executed  by  the 
persons  by  whom  it  purports  to  have  been  executed, 

(6)  satisfy  himself  as  to  the  identity  of  the  persons  appearing 
before  him  and  alleging  that  they  have  executed  the  document, 
and 

(c)  in  the  case  of  any  'person  appearing  as  a  representative, 
assign  or  agent,  satisfy  himself  of  the  right  of  such  person  so  to 
appear. 

Any  application  for  a  direction  under  the  proviso  in  this  section 
may  be  lodged  with  a  Sub-Registrar,  who  shall  forthwith  forward 
it  to  the  Registrar  to  whom  he  is  subordinate. 

Nothing  in  this  section  applies  to  copies  of  decrees  or  orders. 

*  after  satisfying  himself  as  to  the      Suth.  Civ.  R.  68,  col.  3. 

identity  of  the  person  purporting  to  *  These  words  are  merely  a  direc- 

be  principal:  see  17  Suth.  P.  C.  523,  tion  to  the  registering  officer  for  the 

534.  benefit  of  the  parties ;  and  if  he  regis- 

*  When  a  document  is  executed  by  ters  without  the  appearance  of  the 
one  of  two  parties  on  behalf  of  himself  executants  this  is  only  a  defect  of 
and  the  other  it  is  sufficient  if  the  procedure  within  the  meaning  of  sec. 
person     actually    executing     appear  87  infra.     See  15  Ben.  328,  followed 

li     before    the    registering    officer,     23      in  11  Cal.  750. 
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Procedure 
on  admis- 
Bion  of 
execution. 


Procedure 
on  denial 
of  execu- 
tion, etc. 


35.  If  all  the  persons  executing  the  document  appear  personally 
before  the  registering  officer  and  are  personally  known  to  him,  or 
if  he  be  otherwise  satisfied  that  they  are  the  persons  they  represent 
themselves  to  be,  and  if  they  all  admit  the  execution  ^  of  the 
document ; 

or,  in  the  case  of  any  person  appearing  by  a  representative, 
assign  or  agent,  if  such  representative,  assign  or  agent  admits  the 
execution ; 

or,  if  the  person  executing  the  document  is  dead,  and  his  repre- 
sentative or  assign  appears  before  the  registering  officer,  and  admits 
the  execution, 

the  registering  officer  shall  register  the  document  as  directed  in 
sections  58  to  61,  inclusive'. 

The  registering  officer  may,  in  order  to  satisfy  himself  that  the 
persons  appearing  before  him  are  the  persons  they  represent  them- 
selves to  be,  or  for  any  other  person  contemplated  by  this  Act, 
examine  any  one  present  in  his  office. 

If  any  of  the  persons  by  whom  the  document  purports  to  be 
executed  deny  its  execution  ',  or 

if  any  such  person  appears  to  the  registeiing  officer  *  to  be  a 
minor  ^  an  idiot^  or  a  lunatic,  or 

if  any  person  by  whom  the  document  purports  to  be  executed  is 
dead,  and  his  representative  or  assign  denies  its  execution, 

the  registering  officer  shall  refuse  to  register  the  document  as  to 
the  person  so  denying,  appearing  or  dead  * :  Provided  that,  where 
such  officer  is  a  Registrar,  be  shall  follow  the  procedure  prescribed 
in  Part  XII  of  this  Act. 


»  4  All.  40. 

'  He  has  nothing  to  do  with  the 
recitals  in  the  document,  or  its  possible 
operation  as  regards  third  parties,  16 
Suth.  Civ.  R.  180.  And  he  cannot 
refuse  to  register  because  the  full 
consideration  has  not  been  paid,  i 
Ben.  O.  C.  J.  47,  or  because  an  ex- 
ecutant sets  up  a  collateral  agreement 
which  would  render  the  document  of 
no  legal  force,  4  Mad.  H.  C.  425,  or 
says  that  he  executed  under  compul- 
sion, 8  Ben.  Appx.  26 :  and  see  1 2  Ben. 
492.  But  if  an  instrument  charge- 
able with  stamp-duty  is  not  properly 
stamped,  the  registering  officer  must 
refuse  to  register  and  impound  the 
instrument,  Act  I  of  1879,  secs.33,  34. 


'  Befusal  or  n^lect  to  admit  exe- 
cution is  a  denial  of  execution,  5  Cal. 
445  :  II  Bom.  691.  As  to  suing  in 
such  cases  to  have  the  document 
registered,  see  sec.  77  infra. 

*  See  Act  No.  XII  of  1879,  section 
104.  The  amendments  made  thereby 
were  suggested  by  the  remarks  of  the 
Judicial  Committee  in  i  All.  465. 
When  a  father  executed  a  mortgage- 
bohd  on  his  minor  son's  behalf,  but  for 
the  purposes  of  registration  the  minor 
was  not  represented  by  any  one,  the 
Allahabad  High  Court  held  that  the 
bond  did  not  affect  the  property  com- 
prised therein,  so  far  as  the  minor 
was  interested,  5  All.  599, 

»  8  Cal.  967. 
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PART  VII. 

OF   ENFOKCING    THE    APPEAEANCE    OP    EXECUTANTS 

AND    WITNESSES. 

36.  If  any  person  presenting  any  document  for  registration,  or  Procedure 
claiming  under  any  document  which  is  capable  of  being  so  presented,  ^^®^®  *P" 
desires  the  appearance  01  any  person  whose  presence  or  testimony  executant 
is  necessary  for  the  registration  of  such  document,  the  registering  ?^  witness 
officer  may,  in  his  discretion,  call  upon  such  officer  or  Court  as  the 

Local  Government  from  time  to  time  directs  in  this  behalf  to  issue 
a  summons  requiring  him  to  appear  at  the  registration-office,  either 
in  person  or  by  duly  authorised  agent,  as  in  the  summons  may  be 
mentioned,  and  at  a  time  named  therein. 

37.  The  officer  or  Court,  upon  receipt  of  the  peon's  fee  payable  issue  and 

in  such  cases,  shall  issue  the  summons  accordingly,  and  cause  it  to  service  of 
,  1  ,1  1  .  .      ,  summons, 

be  served  upon  the  person  whose  appearance  is  so  required. 

38.  A    person   who   by   reason  of  bodily  infirmity   is    unable  Persons  ex- 

without  risk  or  serious  inconvenience  to  appear  at  the  registration-  ®™P*  ^°^ 

„  appearance 

omce,  at  registra- 

a  person  in  jail  under  civil  or  criminal  process,  tion-ofl&ce. 

and  persons  exempt  by  law  from  personal  appearance  in  court  ^, 
and  who  would  but  for  the  provision  next  hereinafter  contained  be 
required  to  appear  in  person  at  the  registration-office, 

shall  not  be  required  so  to  appear. 

In  every  such  case,  the  registering  officer  sball  either  himself  go 
to  the  house  of  such  person,  or  to  the  jail  in  which  he  is  confined, 
and  examine  him,  or  issue  a  commission  for  his  examination  ^. 

39.  The  law  in  force  for  the  time  being  as  to  summonses,  com-  Law  as 
missions  and  compelling  the  attendance  of  witnesses,  and  for  their  ***  ^"™' 

II10I1869 

remuneration  in  suits  before  Civil  Courts,  shall,  save  as  aforesaid  and  commis- 
mutatis  mutandis,  apply  to  any  summons  or  commission  issued,  "ons  and 
and  any  person  summoned  to  appear  under  the  provisions  of  this 
Act. 

PART  VIII. 

OF   PRESENTING   WILLS    AND   AUTHORITIES    TO    ADOPT. 

40.  The  testator,  or  after  his  death  any  person  claiming  as  Persons 
executor  or  otherwise  under  a  will,  may  present  it  to  any  Registrar  p^gg^^f  ^ 
or  Sub-Registrar  for  registration,  wills  and 

and  the  donor,  or  after  his  death  the  donee,  of  any  authority  to  a"tl>o"t'e8 

*  Supra,  p.  709.  '  4  All.  40. 
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adopt,   or  the  adoptive  son,  may  present  it  to  any  Eegistrar  or 
Sub-Eegistrar  for  registration. 

Registra-         41.  A  will  or  an  authority  to  adopt,  presented  for  registration 
'■U  °    d     ^y  ^^®  testator  or  donor,  may  be  registered  in  the  same  manner  as 
authorities  any  other  document. 

to  adopt.  ^  ^j]j  Qj.  authority  to  adopt  presented  for  registration  by  any 

other   person   entitled    to  present  it,  shall  be  registered   if  the 
registering  officer  is  satisfied, 

(a)  that  the  will  or  authority  was  executed  by  the  testator  or 
donor,  as  the  case  may  be ; 

(6)  that  the  testator  or  donor  is  dead,  and 

(c)  that  the  person  presenting  the  will  or  authority  is,  under 
section  40,  entitled  to  present  the  same  ^. 

PART  IX. 

OF  THE    DEPOSIT   OF   WILLS. 

Deposit  of       42.  Any  testator  may,  either  personally  or  by  duly  autlioi-ised 
^'  ^'  agent,  deposit  with  any  Eegistrar  his  will  in  a  sealed  cover  super- 

scribed with  the  name  of  the  testator  and  that  of  his  agent  (if  any) 
and  with  a  statement  of  the  nature  of  the  document. 

Procedure  43.  On  receiving  such  cdver,  the  E/Cgistrar,  if  satisfied  that  the 
on  deposit  ppj.gQu  presenting  the  same  for  deposit  is  the  testator  or  his  agent, 
shall  transcribe  in  his  Eegister-book  No.  5  the  superscription 
aforesaid  and  shall  note  in  the  same  book  and  on  the  said  cover 
the  year,  month,  day  and  hour  of  such  presentation  and  receipt, 
and  the  names  of  any  persons  who  may  testify  to  the  identity  of 
the  testator  or  his  agent,  and  any  legible  inscription  which  may 
be  on  the  seal  of  the  cover. 

The  Eegistrar  shall  then  place  and  retain  the  sealed  cover  in  his 
fire-proof  box. 

With-  44.  If  the  testator,  who  has    deposited  such  cover  wishes  to 

f      1  fl  withdraw  it,  he  may  apply  either  personally  or  by  duly  authorised 

cover  agent  to  the  Eegistrar  who  holds  it  in  deposit,  and  such  Eegistrar, 

deposited  jf  satisfied  that  the  applicant  is  actually  the  testator  or  his  agent, 

8.  42.  shall  deliver  the  cover  accordingly. 

Proceed-  45.  If,  on  the  death  of  a  testator  who  has  deposited  a  sealed 

IT^h^f  cover  under  section  42,  application  be  made  to  the  Eegistrar  who 

depositor,  holds  it  in   deposit  to  open   the   same,  and    if  the  Eegistrar  is 

'  A  sub-registrar  acting  under  this  section  is  a  'Court'  within  sec.  195  of 
the  Code  of  Cr.  Proc,  10  Mad.  154. 
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satisfied  that  the  testator  is  dead,  he  shall,  in  the  applicant's 
presence,  open  the  cover,  and,  at  the  applicant's  expense,  cause  the 
contents  thereof  to  be  copied  into  his  Book  No.  3. 

When  such  copy  has  been  made,  the  Registrar  shall  re-deposit  Re-deposit, 
the  original  will. 

46.  Nothing  hereinbefore  contained  shall  affect  the  provisions  Saving  of 
of  the  Indian  Succession  Act,  section  259,  or  the  power  of  any  jgg    ^^ 
Court  by  order  to  compel  the  production  of  any  will  ^    But  when-  259. 
ever  any  such  order  is  made,  the  Eegistrar  shall,  unless  the  will 
has  been  already  copied  under  section  45,  open  the  cover  and 
cause  the  will  to  be  copied  into  his  Book  No.  3  and  make  a  note 
on  such  copy  that  the  original  has  been  removed  into  Court  in 
pursuance  of  the  order  aforesaid. 


PART  X. 


OF   THE   EFFECTS   OF   KEGISTEATION   AND   NON-REQISTEATION. 

47.  A  registered  document  shall  operate  from  the  time  from 
which  it  would  have  commenced  to  operate  if  no  registration 
thereof  had  been  required  or  raade^  and  not  from  the  time  of  its 
registration. 

48.  All  non-testamentary  documents  duly  registered  under  this 
Act,  and  relating  to  any  property  whether  moveable  or  immove- 
able, shall  take  effect  against  any  oral  agreement'  or  declaration  * 
relating  to  such  property,  unless  where  the  agreement  or  declaration 
has  been  accompanied  or  followed  by  delivery  of  possession  *. 


»  3  Bom.  0.  C.  J.  135. 

»  8  Bom.  182. 

^  i.  e.  something  which,  if  correct 
in  point  of  form,  is  binding  on  the 
maker,  3  Ben.  A.  C.  J.  315.  An  oral 
agreement'  means  an  agreement 
merely  oral,  not,  for  instance,  a 
mortgage  by  deposit  of  title-deeds 
under  a  verbal  agreement  to  secure 
payment  of  a  debt. 

*  i.e.  a  declaration  of  his  wishes 
by  the  owner  with  reference  to  his 
property,  not  amounting  to  a  contract, 
and  which  the  maker  is  at  liberty  to 
recall,  3  Ben.  A.  C.  J.  315  ;  but  see  10 
Cal.  250,  where  it  was  held  that  when 
A  purchases,  even  under  a  registered 
deed  of  sale,  with  notice  of  a  prior 


agreement  for  sale  to  B  of  the  same 
property,  A  will  not  be  allowed  to 
retain  the  property  as  against  B :  see 
also  1 2  Bom.  H.  C.  1 79. 

'  i.e.  the  only  oral  alienations  of 
which  the  law  can  take  notice  in 
competition  with  registered  instru- 
mento,  are  those  which  are  properly 
established  by  evidence  of  possession, 

5  Cal.  336,  per  Pontifex  J. ;  and  see 

6  Cal.  538  :    4  Bom.  126. 

Where  A  pursuant  to  an  agreement 
to  sell  certain  land  to  jB  directs  the 
tenants  to  pay  the  rent  to  B,  and  the 
tenants  agree  to  pay  accordingly, '  pos- 
session' is  delivered  within  the  mean- 
ing of  this  section,  9  Mad.  367. 


Time  from 

which 

registered 

document 

operates. 

Registered 
documents 
relating  to 
property 
when  to 
take  effect 
against 
oral  agree- 
ments. 
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Effect  of         49.  No  document  reqtiired  by  section  17  to  be  registered, 
trSioifof        shall  affect  any  immoveable  property  comprised  therein, 
documents       or  confer  any  power  to  adopt, 

required  to      ^j,   ^  received  as  evidence  of  any  transaction  affecting^  snch 
tered?         property  or  conferring  such  power  '^, 

unless  it  has  been  registered  in  accordance  with  the  provisions 
of  this  Act. 


Registered 
documents 
relating  to 
land,  of 
which 
registra- 
tion is 
optional,  to 
take  effect 
against  un- 
registered 
docu- 
ments. 


50.  Every  document  of  the  kinds  mentioned  in  clauses  (a),  (6), 
(c)  and  (cl)  of  section  17,  and  clauses  (a)  and  (6)  of  section  18, 
shall,  if  duly  registered,  take  effect  as  regards  the  property  com- 
prised therein,  against  every  unregistered '  document  relating  to 
the  same  property,  and  not  being  a  decree  or  order,  whether  such 
unregistered  document  be  of  the  same  nature  as  the  registered 
document  or  not  *. 

Nothing  in  the  former  part  of  this  section "  applies  to  leases 
exempted  under  the  proviso  in  section  17,  or  to  the  documents 
mentioned  in  clauses  (e),  (/),  (ff),  {g),  (h),  (i)«,  (j),  {k),  (1),  (w), 
(to),  and  (0)'  of  the  same  section. 


*  i.e.  so  far  as  it  affects,  9  Cal.  524. 

*  See  for  illustrations  4  Cal.  83 :  8 
Mad.  182 :  2  Bom.  273 :  4  Bom. 
590  :  4  All.  232  ;  and  then  the  Evi- 
dence Act,  sec.  91,  excludes  secondary 
evidence  of  its  contents  :  but  where 
the  transaction  is  divisible,  see  5 
Cal.  611:  3  All.  229:  4  All.  3. 
So  an  unregistered  bond  creating  an 
interest  in  land  in  excess  of  rs.  100 
may  be  received  as  evidence  of  the 
personal  obligation,  9  Cal.  520:  7 
Mad.  H.  C.  296:  5  Mad.  119.  So 
where  the  unregistered  document  is 
tendered  as  proof  of  an  acknowledge- 
ment of  liability,  from  the  date  of 
which  a  fresh  period  of  limitation  runs, 
5  Cal.  215;  and  see  3  All.  523. 

'  The  Act  assumes  that  the  two  are 
antagonistic,  6  Bom.  193,  and  see  9 
Mad.  495. 

*  This  section  and  the  corresponding 
section  of  Act  VIII  of  1871  havegiven 
rise  to  much  discussion  in  the  Courts. 
See  in  Bengal,  5  Cal.  336 :  7  Cal.  753  : 
8  Cal.  597  :  10  Cal.  424:  11  Cal.  667: 
in  Madras,  3  Mad.  46:  5  Mad.  73, 
139  :  6  Mad.  88,  153,  174  :  8  Mad. 
167:  in  Bombay,  6  Bom.  495,  and 
515  :  9  Bom.  427  :  10  Bom.  105  :  in 
the  N,  W,  Provinces,  6  All,  164,  444 : 


8  All.  23,  540. 

Where  both  documents  are  regis- 
tered, see  2  Bom.  299  and  662  :  9 
Bom.  165. 

Where  document  A  executed  while 
Act  VIII  of  1 87 1  was  in  force  was 
optionally  registrable  thereunder, 
and  was  not  registered,  and  where 
document  B  relating  to  the  same  pro- 
perty executed  after  Act  III  of  1877 
had  come  into  force  was  compul- 
sorily  registrable  thereunder,  and 
was  registered,  see  2  All.  431,  851: 
5  All.  593  :  7  Cal.  570  :  11  Cal.  661. 

Fortunately,  as  above  remarked, 
optional  registration  is  now  virtually 
abolished,  by  the  Transfer  of  Property 
Act,  except  in  the  Bombay  Presi- 
dency, the  PanJ^b  and  Burma,  to 
which  teri'itories  that  Act  has  not 
yet  been  extended. 

That  sec.  50  has  no  retrospective 
effect,  see  4  All.  227  :  5  Bom.  442 
and  653.     But  see  3  Mad.  73. 

°  9  Mad.  119. 

*  Therefore  the  omission  to  regis- 
ter a  decree  does  not  render  it  in- 
effectual as  against  subsequent  regis- 
tered assignments  or  decrees.  See  3 
Mad.  71  and  6  Mad.  88. 

'  See  Act  VII  of  1888,  s.  65,  cl.  (3). 


ill 


THE    EEGISTRATION   ACT.  I  1 2 1 

Explanation. — In  cases  where  Act  No.  XVI  of  1864  or  Act  No. 
XX  of  1866  was  in  force  in  the  place  and  at  the  time  in  and  at 
which  such  unregistered  document  was  executed,  '  unregistered ' 
means  not  registered  according  to  such  Act  ^,  and,  where  the 
document  is  executed  after  the  first  day  of  July  1871,  not  registered 
under  Act  No.  VIII  of  187 1  or  this  Act  2. 

PART  XI. 

OF   THE    DUTIES   AND    POWERS    OF   EEGISTEEING   OFFICERS. 

[A).   As  to  tlie  Register-hooks  and  Indexes. 

51.  The  following  Books   shall  be  kept  in  the    several  offices  Kegister- 

hereinafter  named  (that  is  to  say) —  books  to  be 

.  m  Kept  m  the 

In  all  registration-offices —  several 

Book  I,  'Kegister  of  non-testamentary  documents  relating  to  offices. 

immoveable  property ; ' 
Book  2,  *  Record  of  reasons  for  refusal  to  register  ; ' 
Book  3,  '  Register  of  wills  and  authorities  to  adopt; '  and 
Book  4,  '  Miscellaneous  Register.' 
In  the  offices  of  Registrars — 

Book  5,  '  Register  of  deposits  of  wills.' 
In  Book  I  shall  be  entered  or  filed  all  documents  or  memoranda 
registered  under  sections  17,  18  and  89^  which  relate  to  immove- 
able property,  and  are  not  wills. 

In  Book  4  shall  be  entered  all  documents  registered  under 
clauses  [d)  and  (/)  of  section  18,  which  do  not  relate  to  immove- 
able property*. 

Nothing  in  the  former  part  of  this  section  shall  be  deemed  to 
require  more  than  one  set  of  books  where  the  office  of  the  Registrar 
has  been  amalgamated  with  the  office  of  a  Sub-Registrar. 

52.  The  day,  hour  and  place  of  presentation,  and  the  signature  Endorse- 
of  every  person  presenting  a  document  for  registration,  shall  be  dJ)c°ment 
endorsed  on  eveiy  such  document  at  the  time  of  presenting  it :  a  presented, 
receipt  for  such  document  shall  be  given  by  the  registering  officer  Receipt  for 

1   to  the  person  presenting  the  same ;  and,  subject  to  the  provisions  document. 

contained  in  section  62,  every  document  admitted  to  registration  Documents 

shall  without  unnecessary  delay  be  copied  in  the  book  appropriated  ^  registra- 

therefor  according  to  the  order  of  its  admission.  tion  to  be 

copied. 

'  and  'registered'    means   'regis-      means  document  legally  enforceable, 
tered  according  to  any  such  Act,'  see      8  All.  542,  per  Straight  J. 
2  Mad.  147.  '  See  Act  No.  XII  of  1879,  sec.  105. 

"  '  document '  as  used  in  this  section  *  7  Cal.  196. 

VOL.  II.  4  C 
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And  all  such  books  shall  be  authenticated  at  such  intervals  and 

in  such  manner  as  is  from  time  to  time  prescribed  by  the  Inspector 

General. 

Entries  to        53.  All  entries  in  each  book  shall  be  numbered  in  a  consecutive 

be  num-      geries,  which  shall  commence  and  terminate  with  the  year,  a  fresh 
bered  eon-         .     '      ,  .      .  " 

secutively.  series  being  commenced  at  the  beginning  of  each  year. 

Current  in-  54.  In  every  office  in  which  any  of  the  books  hereinbefore 
exes  and    mg^^ioned  are  kept,  there  shall  be  prepared  current  indexes  of  the 

therein.  contents  of  such  books ;  and  every  entry  in  such  indexes  shall  be 
made,  so  far  as  practicable,  immediately  after  the  registering 
officer  has  copied,  or  filed  a  memorandum  of,  the  document  to 
which  it  relates. 

Indexes  to       55.  Four  such  indexes  shall  be  made  in  all  registration-offices, 

be  made  by  g^^j  gj^^^jj  \^q  named,  respectively,  Index  No.  I,  Index  No.  II,  Index 

registering 

officers.        No.  Ill,  and  Index  No.  IV. 

Index  No.  I  shall  contain  the  names  and  additions  ^^of  all  persons 
executing'^  and  of  all  persons  claiming  under  every  document 
entered  or  memorandum  filed  in  Book  No.  I. 

Index  No.  II  shall  contain  such  particulars  mentioned  in  section 
21  relating  to  every  such  document  and  memorandum  as  the 
Inspector  General  from  time  to  time  directs  in  that  behalf. 

Index  No.  Ill  shall  contain  the  names  and  additions  ^  of  all 
persons  executing  every  will  and  authority  entered  in  Book  No.  3, 
and  of  the  executors  and  persons  respectively  appointed  thereunder, 
and  after  the  death  of  the  testator  or  the  donor  (but  not  before) 
the  names  and  additions  of  all  persons  claiming  under  the  same. 

Index  No.  IV  shall  contain  the  names  and  additions  ^  of  all 
persons  executing  and  of  all  persons  claiming  under  every  document 
entered  in  Book  No.  4. 
Extra  par-       Indexes  Nos.  I,  II,  III  and  IV  shall  contain  such  other  par- 
ticulars m  ticulars,  and  shall   be  prepared  in  such  form,   as   the  Inspector 

General  from  time  to  time  directs. 
Copy  of  56.  Every  Sub-Registi'ar  shall  send  to  the  Registrar  to  whom  he 

entnes  in    jg  subordinate,  at  such  intervals  as  the  Inspector  General  from 
sub-regis-      .  .  »     n  •  ■,  1      -<   i 

trars'  time  to  time  directs,  a  copy  of  all  entries  made  by  such  bub- 

Indexes       Registrar,  during  the  last  of  such  intervals,  in  Indexes  Nos.  I,  II 
Nos.  I,  II         ,  jjj 
and  III  to  and  III. 

be  sent  to        Every  Registrar  receiving  such  copy  shall  file  it  in  his  office. 
Registrar, 

and  filed.  1  gee  above,  p.  1 104.  might  otherwise  arise  from  a  docu- 

*  This  provides  for  disclosing  the       ment  being  registered  when  some  only 

parties  who  have  really  executed,  and      of  the  parties  have  executed  it. 

precludes   the    inconvenience    which 


i, 
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57.  Subject  to  the  previous  payment  of  the  fees  payable  in  that  luspection 
behalf,  the  Books  Nos.  i  and  2  and  the  Indexes  relating  to  Book  ^  ''!'^^'\ 
No.    I   shall  be  at  all  times  open  to   inspection  by  any  person  indexes, 
applying  to  inspect  the  same ;    and  subject  to  the  provisions  of 
section  62,  copies  of  entries  in  such  Books  shall  be  given  to  all 
persons  applying  for  such  copies. 

Subject  to  the  same  provisions,  copies  of  entries  in  Book  No.  3  Certified 
and  in  the  Index  relating  tliereto  shall  be  given  to  the  persons  '^^^ 
executing  the  documents  to  which  such  entries  relate,  or  to  their 
agents,  and  after  the  death  of  the  executants  (but  not  before)  to 
any  person  applying  for  such  copies. 

Subject  to  the  same  provisions,  copies  of  entries  in  Book  No.  4 
and  in  the  Index  relating  thereto  shall  be  given  to  any  person 
executing  or  claiming  under  the  documents  to  which  such  entries 
respectively  refer,  or  to  his  agent  or  representative.  The  requisite 
search  under  tliis  section  for  entries  in  Books  Nos.  3  and  4  shall 
be  made  only  by  the  registering  officer. 

All  copies  given  under  this  section  shall  be  signed  and  sealed  by  Copies  ad- 
the  registering  officer,  and  shall  be  admissible  for  the  purpose  of  ™^^jg  p^° 
proving  the  contents  of  the  original  documents. 

(B).  As  to  the  Procedure  on  admitting  to  Registrat  ion. 

58.  On  every  document  admitted  to  registration,  other  than  a  Particulars 
copy  of  a  decree  or  order,  or  a  copy  sent  to  a  registering  officer  °   ^  f^' 
under  section  89  ^,  there  shall  be  endorsed  from  time  to  time  the  documents 
following  particulars  (that  is  to  say), —  admitted 

(a)  the  signature  and  addition  "^  of  every  person  admitting  the  tioQ* 
execution  of  the  document ;  and,  if  such  execution  has  been  ad- 
mitted by  the  representative,  assign  or  agent  of  any  person,  the 
signature  and  addition  of  such  representative,  assign  or  agent ; 

(6)  the  signature  and  addition  of  every  person  examined  in 
reference  to  such  document  under  any  of  the  provisions  of  this 
Act ;  and 

(c)  any  payment  of  money  or  delivery  of  goods  made  in  the 
presence  of  the  registering  officer  in  reference  to  the  execution  of 
the  document,  and  any  admission  of  receipt  of  consideration,  in 
whole  or  in  part,  made  in  his  presence  in  reference  to  such 
execution '. 

•  Act  VII  of  i886,  sec.  3,  cl.  (a).        strong,   is  not    conclusive    e\idence 

*  Supra,  p.  1 104.  of  the  receipt,  15  Suth.  280:   1  Agra, 
^  An  admission  so  endorsed,  though      1 60. 

4  C  3 
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Endorse- 
mentB  to 
be  dated 
and  signed. 

Certificate 
showing 
that  docu- 
ment has 
been  regis- 
tered. 


Endorse- 
ments and 
certificate 
to  be 
copied. 

Document 
to  be  re- 
turned. 


Procedure 
on  present- 
ing docu- 
ment in 
language 
unknown 
to  register 
ing  officer. 


If  any  person  admitting  the  execution  of  a  document  refuses  to 
endorse  the  same,  the  registering  officer  shall  nevertheless  register 
it,  but  shall  at  the  same  time  endorse  a  note  of  such  refusal  ^. 

59.  The  registering  officer  shall  affix  the  date  and  his  signature 
to  all  endorsements  made  under  sections  52  and  58,  relating  to  the 
same  document  and  made  in  his  presence  on  the  same  day. 

60.  After  such  of  the  provisions  of  sections  34,  35,  58  and  59 
as  apply  to  any  document  presented  for  registration  have  been 
complied  with,  the  registering  officer  shall  endorse  thereon  a 
certificate  containing  the  word  '  registered,'  together  with  the 
number  and  page  of  the  book  in  which  the  document  has  been 
copied. 

Such  certificate  shall  be  signed,  sealed  and  dated  by  the  regis- 
tering officer,  and  shall  then  be  admissible  for  the  purpose  of 
proving  that  the  document  has  been  duly  registered  ^  in  manner 
provided  by  this  Act ',  and  that  the  facts  mentioned  in  the  endorse- 
ments referred  to  in  section  59  have  occurred  as  therein  mentioned. 

61.  The  endorsements  knd  certificate  referred  to  and  mentioned 
in  sections  59  and  60  shall  thereupon  be  copied  into  the  margin 
of  the  Register-book,  and  the  copy  of  the  map  or  plan  (if  any) 
mentioned  in  section  21  shall  be  filed  in  book  No.  i. 

The  registration  of  the  document  shall  thereupon  be  deemed 
complete,  and  the  document  shall  then  be  returned  to  the  person 
who  presented  the  same  for  registration,  or  to  such  other  person 
(if  any)  as  he  has  nominated  in  writing  in  that  behalf  on  the 
receipt  mentioned  in  section  52. 

62.  When  a  document  is  presented  for  registration  under  section 
19,  the  translation  shall  be  transcribed  in  the  register  of 
documents  of  the  nature  of  the  original,  and,  together  with  the 
copy  referred  to  in  section  1 9,  shall  be  filed  in  the  registration- 
office. 

The  endorsements  and  certificate  respectively  mentioned  in 
sections  59  and  60  shall  be  made  on  the  original,  and  for  the 
purpose  of  making  the  copies  and  memoranda  required  by  sections 


^  See  4  Mad.  H.  C.  101  :  3  Ben. 
O.  C.  J.  60. 

^  not  that  it  was  executed,  6  Suth. 
Civ.  E.  105,  col.  I  :  18  ibid.  238 : 
and  see  15  ibid.  15.  The  mere 
registration  of  a  document  does  not 
bar  a  suit  to  contest  the  fact  of  its 
execution,    8    Ben.    Appx.     28.      If 


the  Court  find  that  a  document  re- 
quiring registration  has  been  regis- 
tered by  an  ofiicer  who  had  no 
jurisdiction  to  do  so,  it  will  refuse  to 
receive  it  in  evidence,  14  Cal.  449. 

3  6  Cal.  25:1  All.  465  (S.  C.  L.  R. 
4 1.  A.  166) :  4  All.  14  and  384 ;  5  All. 
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57)  64,  65  and  66,  the  translation  shall  be  treated  as  if  it  were  the 
original. 

63.  Every  registering  officer  may  at  his  discretion  administer  Power  to 
an  oath  ^  to  any  person  examined  by  him  under  the  provisions  of  *<i™ini8ter 
this  Act. 

He  may  also  at  his  discretion  record  a  note  of  the  substance  Record  of 
of  the  statement  made  by  each  such  person,  and  such  statement  ^""^**°°® 
shall  be  read  over,  or  (if  made  in  a  language  with  which  such  ments. 
person  is  not  acquainted)  interpreted  to  him  in  a  language  with 
which  he  is  acquainted,  and  if  he  admits  the  correctness  of  such 
note,  it  shall  be  signed  by  the  registering  officer. 

Every  such  note  so  signed  shall  be  admissible  for  the  purpose  of 
proving  that  the  statements  therein  recorded  were  made  by  the 
persons  and  imder  the  circumstances  therein  stated, 

((7),  Special  Duties  of  Svh- Registrar. 

64.  Every  Sub- Registrar  on  registering  a  non-testamentary  Procedure 
document  relating  to  immoveable  property  not  wholly  situate  in  onregistra- 
his  own  sub-district,  shall  make  a  memorandum  thereof  and  of  the  document 
endorsement  and  certificate  (if  any)  thereon,  and  send  the  same  to  relating  to 
every  other  Sub-Eegistrar  subordinate  to  the  same  Registrar  as  him-  ^^e  in 
self  in  whose  sub-district  any  part  of  such  property  is  situate,  and  severalsub- 
such  Sub-Registrar  shall  file  the  memorandum  in  his  Book  No.  i. 

65.  Every    Sub-Registrar   on    registering   a  non-testamentary  Procedure 
document  relating  to  immoveable  property  situate  in  more  districts  J"*''^ 
than  one,  shall  also  forward  a  copy  thereof  and  of  the  endorsement  relates  to 
and  certificate  (if  any)  thereon,  together  with  a  copy  of  the  map  or  ^*°4  ^^'^°" 
plan  (if  any)  mentioned  in  section  21,  to  the  Registrar  of  every  several 
district  in  which  any  part  of  such  property  is  situate  other  than  districts, 
the  district  in  which  his  own  sub-district  is  situate. 

The  Registrar  on  receiving  the  same  shall  file  in  his  Book  No.  i 
the  copy  of  the  document  and  the  copy  of  the  map  or  plan  (if  any), 
and  shall  forward  a  memorandum  of  the  document  to  each  of  the 
Sub-Registrars  subordinate  to  him  within  whose  sub-district  any 
part  of  such  property  is  situate  ;  and  every  Sub-Registrar  receiving 
such  memorandum  shall  file  it  in  his  Book  No.  i. 

(Z>).  Special  Duties  of  Registrar. 

66.  On  registering  any  non-testamentary  document  relating  to  Procedure 

immoveable  property,  the  Registrar  shall  forward  a  memorandum  ?i^  ""egister- 

*     *  .  11.  1  .  ing  docu- 

of  such  document  to  each  Sub-Registrar  subordinate  to  himself  m  ments  re- 

whose  sub-district  any  part  of  the  property  is  situate.  lating  to 

'  This  includes  affinration,  supra,  vol.  I.  p.  489. 
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He  shall  also  forward  a  copy  of  such  document,  together  with  a 
copy  of  the  map  or  plan  (if  any)  mentioned  in  section  21,  to  every 
other  Eegistrar  in  whose  district  any  part  of  such  property  is 
situate. 

Such  Eegistrar  on  receiving  any  such  copy  shall  file  it  in  his 
Book  No.  I,  and  shall  also  send  a  memorandum  of  the  copy  to  each 
of  the  Sub-Registrars  subordinate  to  him  within  whose  sub- 
district  any  part  of  the  property  is  situate. 

Every   Sub-Registrar  receiving   any  memorandum    under   this 

section  shall  file  it  in  his  Book  No.  i. 

Procedure       57,  Qn  any  document  being  registered  under  section  30,  clause 

tioiT^nder  (^)'  ^  ^^W  ^^  ^^^^^  document  and  of  the  endorsements  and  certificate 

section  30,  thereon    shall   be    forwarded    to   every   Registrar   within   whose 

clause  (6).   ji^g^j-ict  any  part  of  the  property  to  which  the  instrument  relates 

is  situate,  and  the  Registrar  receiving  such  copy  shall  follow  the 

procedure  prescribed  for  him  in  the  fiist  clause  of  section  66. 


J 


(E).  Of  tite  controlling  Powers  of  Registrars  and 
Insjiectors  General. 
Eegistrar         68.  Every  Sub-Registrar  shall  perforin  the  duties  of  his  office 
*°  ^i"'^'^!^^'  under  the  superintendence  and  control  of  the   Registrar  in  whose 
control        district  the  office  of  such  Sub-Registrar  is  situate. 
Sub- Regis-       Eveiy   Registrar    shall    have  authority   to    issue    (whether   on 
complaint  or  otherwise)  any  order  consistent  with  this  Act  which 
he  considers  necessary  in  respect  of  any  act  or  omission  of  any 
Sub-Registrar  subordinate  to  him,  or  in  respect  of  the  rectification 
of  any  error  regarding  the  book  or  the  office  in  which  any  docu- 
ment shall  have  been  registered. 
Inspector         69.  The   Inspector   General    shall   exercise    a    general   super- 
uenera    o  jjjtendence  over  all  the  registration-offices  in  the  territories  under 

Bupei-m-  * 

tend  regis-  the  Local  Government,  and  shall  have  power  from  time  to  time  to 

tration-       make  rules  consistent  with  this  Act — 

onices.  •  ^'         o         ^ 

His  power  providing  for  the  safe  custody  of  books,  papers  and  documents, 
to  make  and  also  for  the  destruction  of  such  books,  papers  and  documents 
"^     '''  as  need  no  longer  be  kept ; 

declaring  what  languages  shall  be  deemed  to  be  commonly  used 
in  each  district ; 

declaring  what   territorial  divisions  shall  be  recognised   under 
section  21  ; 

regulating  the  amount  of  fines  imposed  under  sections  24  and  34, 
respectively ; 

regulating  the  exercise  of  the  discretion  reposed  in  the  regis- 
tering officer  by  section  63  ; 
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regulating  the  form  in  which  registering  officers  are  to  make 
memoranda  of  documents ; 

regulating  the  authentication  by  Registrars  and  Sub-Registrars 
of  the  books  kept  in  their  respective  offices  under  section  51; 

declaring  the  particulars  to  be  contained  in  Indexes  Nos.  I,  II, 
III  and  IV,  respectively ; 

declaring  the  holidays  that  shall  be  observed  in  the  registration- 
offices  ; 

and,  generally,  regulating  the  proceedings  of  the  Registrars  and 
Sub-Registrars. 

The  rules  so  made  shall  be  submitted  to  the  Local  Government 
for  approval,  and,  after  they  have  been  approved,  they  shall  be 
published  in  the  official  Gazette  ^  and  shall  then  have  the  same 
force  as  if  they  were  inserted  in  this  Acf*. 

70.  The  Inspector  General  may  also,  in  the  exercise  of  his  dis-  His  power 
cretion,  remit  wholly  or  in  part  the  difference  between  any  iine  *°  remit 
levied  under  section  24  or  section  34,  and  the  amount  of  the  proper 
registration-fee. 

PART  XII. 

OF   EEFUSAL    TO    REGISTER. 

71.  Eveiy  Sub-Registrar  refusing  to  register  a  document.  Reasons 
except  ou  the  ground  that  the  propei'ty  to  which  it  relates  is  not  ^°^  refusal 

situate  within  his  sub-district,  to  be  re- 

shall  make  an  order  of  refusal  and  record  his  reasons  for  such  corded, 
order  in  his  Book  No.  2,  and  endorse  the  words  'registration 
refused '  on  the  document ;  and  on  application  made  by  any  person 
executing  or  claiming  under  the  document,  shall,  without  payment 
and  unnecessary  delay,  give  hitn  a  copy  of  the  reasons  so  recorded. 
No  registering  officer  shall  accept  for  registration  a  document 

1  See  Fort    St.    Georr/e    Gazette,  29  Dec.  1877,  Part  I,  p.  476. 
Supplement,  13  March,  1883:    Bom-  '■'  This  section   does  not   empower 

bat/  Government   Gazette,   7  March,  the  Registrar  General  to  make  a  rule 

1878,  Part  I,  pp.  127-156,  and  the  directing  by  what  particular  descrip- 

numbersof  theCa^cM/^a  Gazette  cited  tion  of  evidence  a  person  producing 

in  Macpherson's  Lists,  p.   347 :    the  a  deed  to  be  registered  shall   prove 

Panjdb  Gazette,  16  Dec.  1880,  Part  his  right  to  have  it  registered.     Nor 

I,    p.   427  :    the    Central    Fronnces  can  he  frame  a  special  law  different 

Gaze^c,  13  April  1881, 30  Nov.  1883:  from  the  ordinary  law  of  evidence, 

the  British  Burma  Gazette,  Part  II,  as  to  what  fact  shall  be  proved  by 

2  Dec.  1879,  P-   2^°-    ^  Nov.   1880,  oral,  and  what  by  documentary  evi- 

P-  39.'i=    29  Aug.   1881,  p.  254:   31  dence,  16  Suth,  Civ.  R.  180. 
July  1883,  p.  236:  the  Assam  Gazette, 
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80  endorsed  unless  and  until,  under  the  provisions  hereinafter  con- 
tained ^,  the  document  is  directed  to  be  registered. 

Power  to  72.  Except  where  the  refusal  is  made  on  the  ground  of  denial 
reverse  or  ^^  execution*^,  an  appeal  shall  lie  against  an  order  of  a  Sub-Eegistrar 
of  Sub-  refusing  to  admit  a  document  to  registration  (whether  the  registra- 
Registrar  ^Jqjj  ^f  gy^h  document  is  coinpulsory  or  optional)  to  the  Registrar 
registra-  to  whom  such  Sub-Registrar  is  subordinate,  if  presented  to  such 
tion  on  Registrar  within  thirty  days  from  the  date  of  the  order ;  and  the 
other  than  Registrar  may  reverse  or  alter  such  order : 

denial  of  and  if  the  order  of  the  Registrar  directs  the  document  to  be 
registered  and  the  document  is  duly  presented  for  registration 
within  thirty  days  after  the  making  of  such  order,  the  Sub- 
Registrar  shall  obey  the  same,  and  thereupon  shall,  so  far  as  may 
be  practicable,  follow  the  procedure  prescribed  in  sections  58,  59 
and  60 ;  and  such  registration  shall  take  effect  as  if  the  docu- 
ment liad  been  registered  when  it  was  first  duly  presented  for 
registration. 

Applica-  73.  When  a  Sub-Registrar  has  refused  to  register  a  document 

S  b  R  ^^^  ^^  *^®  ground  that  any  person  by  whom  it  purports  to  be  executed, 
trarrefnses  or  his  representative  or  assign,  denies  its  execution, 
to  register  ^^^y  person  claiming  under  such  document,  or  his  representative, 
of  denial  assign  or  agent  authorised  as  aforesaid,  may,  within  thirty  days 
of  execu-  after  the  making  of  the  order  of  refusal,  apply  to  the  Registrar  to 
whom  such  Sub-Registrar  is  subordinate  in  order  to  establish  his 
right  to  have  the  document  registered. 

Such  application  shall  be  in  writing  and  shall  be  accompanied 
by  a  copy  of  the  reasons  recorded  under  section  71,  and  the  state- 
ments in  the  application  shall  be  verified'  by  the  applicant  in 
manner  required  by  law  for  the  verification  of  plaints  *. 

Procedure  74.  In  such  casc,  and  also  where  such  denial  as  aforesaid  is 
traro?^'  ^^^^  before  a  Eegistrar  in  respect  of  a  document  presented  for 
such  appli-  registration  to  him,  he  shall  as  soon  as  conveniently  may  be 
enquire — 

(a)  whether  the  document  has  been  executed  ^ ; 
(6)  whether  the  requirements  of  the  law  for  the  time  being  in 
force  have  been  complied  with  on  the   part  of  the  applicant  or 
person  presenting  the  document  for  registration,  as  the  case  may 
be,  80  as  to  entitle  the  document  to  registration. 

*  See  sec.  73.  *  As  to  the  absence  of  verification, 

*  As  to  what '  denial  of  execution  '       see  10  Cal.  604. 
includes,  see  5  Cal.  445.  *  Supra,  p.  495.  '  7  Cal.  736- 


cation. 
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75.  If  the  Registrar  finds  that  the  document  has  heen  executed  Order  to 
and  that  the  said  requirements  have  been  complied  with,  he  shall  ^^gj^*^"" 
order  the  document  to  be  registered.  cedure 

And  if  the  document  be  duly  presented  for  registration  within  thereon, 
thirty  days  after  the  making  of  such  order,  the  registering  officer 
shall   obey   the   same,   and   thereupon   shall,   so  far   as   may  be 
practicable,  follow  the  procedure  prescribed   in  sections   58,  59 
and  60. 

Such  registration  shall  take  effect  as  if  the  document  had  been 
registered  when  it  was  first  duly  presented  for  registration. 

The  Registrar  may,  for  the  purpose  of  any  enquiry  under 
section  74,  summon  and  enforce  the  attendance  of  witnesses,  and 
compel  them  to  give  evidence  as  if  he  were  a  Civil  Court ;  and  he 
may  also  direct  by  whom  the  whole  or  any  part  of  the  costs  of  any 
such  enquiry  shall  be  paid,  and  such  costs  shall  be  recoverable  as 
if  they  had  been  awarded  in  a  suit  under  the  Code  of  Civil 
Procedure, 

76.  Every  Registrar  refusing —  Refusal  by 

(a)  to  register  a  document  except  on  the  gi'ound  that  the  pro-  Registrar, 
perty  to  which  it  relates  is  not  situate  within  his  district  or  that 

the   document   ought   to   be   registered    in  the  office  of  a  Sub- 
Registrar,  or 

(b)  to  direct  the  registration  of  a  document  under  section  7  2  or 
section  75, 

shall  make  an  order  of  refusal  and  record  the  reasons  for  such 
order  in  his  Book  No.  2,  and  on  application  made  by  any  person 
executing  or  claiming  under  the  document,  shall,  without  un- 
necessary delay,  give  him  a  copy  of  the  reasons  so  recorded. 

No  appeal  lies  from  any  order  under  this  section  or  section  72. 

77.  Where  the  Registrar  refuses '  to  order  the  document  to  be  Suit  in 
registered,  under  section  72  or  section  76,  any  person  claiming  *"'^®  *^[ 
under  such  document  ^  or  his  representative,  assign  or  agent,  may, 
within  thirty  days  after  the  making  of  the  order  of  refusal,  in- 
stitute in  the  Civil  Court  within  the  local  limits  of  whose  original 
jurisdiction  is  situate  the  office  in  which  the  document  is  sought  to 

be  registered,  a  suit'  for  a  decree  directing  the  document  to  be 

*  13  Cal.  264.  Bom.   269.     An  appeal  lies  from    a 

'  I  All.  318.  decree  in  such  a  suit,  which  must  be 

^  5  Cal.  445  :  7  Mad.  535  :  3  All.  brought  in  the  Court  of  the   lowest 

397,  followed  in  9  Cal.  150,  851,  and  competent  jurisdiction,  8  Bom.  369. 

6  All.  460.     The  Limitation  Act,  sec.  As  to  the  court-fee  (rs.  10)  payable 

5,  applies,  8  Cal.  910.     The  Registrar  on  such  appeals,  see  8  Cal.  515. 

need  not  be  a  party,  5  C.1I.  445  :  8 
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registered  in  such  office,  if  it  be  duly  presented  for  registration 
within  thirty  days  after  the  passing  of  such  deci'ee ;  and  the 
provisions  contained  in  the  second  and  third  paragraphs  of  section 
75  shall,  mutatis  mutandis,  apply  to  all  documents  so  presented, 
and  notwithstanding  anything  contained  in  this  Act,  the  document 
shall  be  receivable  in  evidence  in  such  suit. 

PART  XIII. 

OF   THE    FEES   FOR   EEGISTRATION,    SEABCHES 
AND   COPIES. 

Fees  to  be       78.  Subject  to  the  approval  of  the  Governor  General  in  Council, 
■^^l  ^      the  Local  Government  shall  prepare  a  table  of  fees  payable — 
Govern-  for  the  registration  of  documents : 

ment.  f^j.  searching  the  registers  : 

for  making  or  granting  copies  of  reasons,  entries  or  documents, 
before,  on  or  after  registration  : 

And  of  exti*a  or  additional  fees  payable — 

for  every  registration  under  section  30 : 

for  the  issue  of  commissions  : 

for  filing  translations : 

for  attending  at  private  residences  : 

for  the  safe  custody  and  return  of  documents ; 

and  for  such  other  matters  as  appear  to  the  Local  Government 
necessary  to  effect  the  purposes  of  this  Act. 
Alteration       The  Local  Government  may  from  time  to  time,  subject  to  the 
of  fees.        jjjj^g  ai)proval,  alter  such  table. 

Publica-  79.  A  table  of  the  fees  so  payable  shall  be  published  in  the 

tionoffees.  o^g^ial  Gazette  ^  and  a  copy  thereof  in  English  and  the  vernacular 

language  of  the  district  shall  be  exposed  to  public  view  in  ever}' 

registration-office. 

Fees  pay-        80.  All  fees  for  the  registration  of  documents  under  this  Act 

able  on  pre-  gj^^jj  ]j^  payable  on  the.  presentation  of  such  documents, 
sentation.  ^  •'  ^ 

PART  XIV. 

OF    PENALTIES. 

Incor-  81.  Every  registering   officer   appointed  under  this    Act    and 

'"^•,  y  .        every  person  employed  in  his  office  for  the  purposes  of  this  Act, 

'  See  Macpherson's  LUts,  1884,  Oudh),  465  (Panj^b),  510  (Central 
pp.  114  (Madras),  232  (Bombay),  347  Provinces),  538  (Burma),  575  (Coorg), 
(Bengal),  433  (N.  W.  Provinces  and      597  (Andaman  and  Nicobar  Islands). 
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who,  being  charged  with  the  endorsing,  copying,  translating  or  copying, 
registering  of  any  document   presented   or   deposited   under  its  ^^-  <locu- 
provisions,    endorses,    copies,    translates   or  registers  such    docu-  intent  to 
ment  in  a  manner  which  he  knows  or  believes   to  be  incorrect,  injure, 
intending   thereby   to    cause,   or   knowing   it   to    be    likely   that 
he   may  thereby   cause,   injury,  as   defined   in  the   Indian   Penal 
Code^,  to  any  person,  shall  be  punished  with  imprisonment  for 
a  term  which  may  extend  to  seven  years,  or  with  fine,  or  with 
both^ 

82.  Whoever  commits  any  of  the  following  offences  shall  be  Making 
punishable  with  imprisonment  ^  for  a  term  which  may  extend  to  ^*^^® 
seven  years,  or  with  fine,  or  with  both  : 

(a)  intentionally  makes  any  false  statement,  whether  on  oath  or 
not,  and  whether  it  has  been  recorded  or  not,  before  any  ofl&cer  * 
acting  in  execution  of  this  Act,  in  any  proceeding  or  inquiry® 
under  this  Act ; 

(6)  intentionally  delivers  to  a  registering  officer,  in  any  pro-  Delivering 
ceeding  under  section  19  or  section  21,  a  false  copy  or  translation  false  copy 
of  a  document,  or  a  false  copy  of  a  map  or  plan  ;  ^jq^ 

(c)  falsely  personates  another,  and  in  such  assumed  character  False  per- 
presents  any  document,  or  makes  any  admission  or  statement,  or  sonation, 
causes  any  summons  or  commission  to  be  issued,  or  does  any  other 

act  in  any  proceeding  or  enquiry  under  this  Act  ^ ; 

(d)  abets  within  the  meaning  of  the  Indian  Penal  Code'  anything  Abetment 
made  punishable  by  this  Act  ^  of  oflFences. 

83.  A  prosecution  for  any  offence  under  this  Act  coming  to  the  Commence- 
knowledge  of  a  registering  officer  in  his  official  capacity  may  be  ™^°*  "^ 
commenced  by  or  with  the  permission  of  the  Inspector  General,  the  tions. 
Branch   Inspector  General   of  Sind,  the    Registrar  or  the  Sub- 
Registrar,  in  whose  territories,  district  or  sub-district,  as  the  case 

may  be,  the  offence  has  been  committed  *. 

'  sec.  44.  where    Macpherson   J.   held    (under 

*  20  Suth.  Cr.  R.  49.  the  corresponding  section  of  Act  XX 
^  including  a  sub-registrar,  6  Suth.      of  1866)  that  the  abettor  might  be 

Cr.  R.  81.  punished    more     severely    than    his 

*  rigorous  or  simple,  Act  I  of  1868.      principal. 

No  sanction  is  necessary  to  instituting  '  10  Suth.  Cr.  R.  5.    As  to  trial  by 

a  prosecution  under  sect.  82,  il  Cal.  a  magistrate  who  has  instituted  the 

566,  dissenting  on  this  point  from  10  prosecution  in  his   capacity  of  sub- 

Cal.  604.  registrar,  see  8  Ben.  422.     As  to  a 

'  23  Suth.  Cr.  R.  55.  sub-registrar's  duty  when  an  offence 

*  2  Ben.  App.  Cr.  35,  in  the  registration   of    a   document 
'  sec.  107  et  seq.  is  committed  before  him,  see  4  Ben. 

*  7   Suth.  Cr.  R.  99:    8  ibid.    16,  Appx.  69. 
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Jtirisdic-         Offences  punishable  under  this  Act  shall  be  triable  by  any  Court 
^°^'  or  officer  exercising  powers  not  less  than  those  of  a  Magistrate  of 

the  second  *  class  :  ^ 

Provided  that,  in  imposing  penalties  under  this  Act,  no   such 
Court  or  officer  shall  exceed  the  limits  of  jurisdiction  prescribed 
by  the  law  for  the  time  being  in  force  as  to  such  Court  or  officer. 
Fines.  All    fines    imposed    under   this   Act   may   be  recovered,  if  for 

offerees  committed  outside  the  limits  of  the  Presidency- towns,  in 
the  manner  prescribed  by  the  Code  of  Criminal  Procedure ',  and  if 
for  offences  committed  within  those  limits,  in  the  manner  prescribed 
by  any  Act  regulating  the  police  of  such  towns  for  the  time  being 
in  force  *. 
Kegister-  84.  Every  registering  officer  appointed  under  this  Act  shall  be 
+«^^  deemed  a  public  servant  within  the  meaning  of  the  Indian  Penal 

Code". 

Every  person  shall  be  legally  bound  to  furnish  information  to 
such  registering  officer  when  required  by  him  to  do  so.  And  in 
section  228  of  the  same  Code,  the  words  'judicial  proceeding'  shall 
include  any  proceeding  under  this  Act. 

A  Registrar  shall,  but  a  Sub-Registrar  shall  not^  as  such,  be 
deemed  a  Court  within  the  meaning  of  sections  435  and  436  of  the 
Code  of  Criminal  Procedure. 


to  be 
'  public 
Bervants.' 


Unclaimed 
docu- 
ments. 

Exemption 
of  register- 
ing oflBcere. 

Their  acta 
not  invali- 
dated by 
defect  in 
appoint- 
ment, etc. 


PART  XV. 

MISCELLANEOUS. 

85.  Documents  (other  than  wills)  remaining  unclaimed  in  any 
registration-office,  for  a  period  exceeding  two  years,  may  be 
destroyed. 

86.  No  registering  officer  shall  be  liable  to  any  suit,  claim  or 
demand  by  reason  of  anything  in  good  faith  done  or  refused  in  his 
official  capacity. 

87.  Nothing  done  in  good  faith  pursuant  to  this  Act,  or  any 
Act  hereby  repealed,  by  any  registering  officer,  shall  be  deemed 
invalid  merely  by  reason  of  any  defect  in  his  appointment  or 
procedure  ^. 


^  See  Act  No.  XII  of  1879,  section 
106.  As  to  the  former  law  see  6 
Ben.  692 :  5  Bom.  H.  C,  Cr.  Ca.  7. 

'  Act  XII  of  1872,  sec.  106. 

'  Supra,  p.  200. 

*  See  Act  V  of  i86i,  sees.  37-40 : 
in  Madras,  XXIV  of  1859,  sec.  52. 

*  See  20  Suth.  Cr.  E.  49. 


*  Inserted  in  consequence  of  13 
Ben.  Appx.  40.  But  clause  3  of  sec. 
84  of  the  Registration  Act  seems  now 
impliedly  repealed  by  Act  X  of  1882, 
sec.  483,  supra,  p.  233. 

^  For  illustrations  of  defects  in 
procedure  see  15  Ben.  228 :  (S.  C.  L.  R. 
3  I.  A,  2IO)  :  6  Bom.  96 :  7  N.  W.  P. 
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88.  Notwithstanding  anything  herein  contained,  it  shall  not  be  Eegistra- 
necessaiy  for  any  officer  of  Government,  or  for  the  Administrator  ^^^  °      . 
General  of  Bengal,  Madras  or  Bombay,  or  for  any  Official  Trustee,  executed 
or  Official  Assignee,  or  for  the  Sheriff,  Receiver  or  Registrar  of  a  ^^  Govera- 
High  Court,  to  appear  in  person  or  by  agent  at  any  registration-  officers  etc. 
office  in  any  proceeding  connected  with  the  registration  of  any  in- 
strument executed  by  him  in  his  official  capacity,  or  to  sign  as 
provided  in  section  58. 

But  when  any  instrument  is  so  executed,  the  registering  officer 
to  whom  such  instrument  is  presented  for  registration  may,  if  he 
think  fit,  refer  to  any  Secretary  to  Government  or  to  such  officer 
of  Government,  Administrator  General,  Official  Trustee,  Official 
Assignee,  Sheriff,  Receiver  or  Registrar,  as  the  case  may  be,  for 
information  respecting  the  same,  and,  on  being  satisfied  of  the 
execution  thereof,  shall  register  the  instrument. 

89.  Every  officer  granting  a  certificate  under  the  Land  Improve-  Certifi- 
ment  Act,  1871,  shall  send  a  copy  of  such  certificate^  to  the  regis-  j^mj  jj^. 
teriug  officer  within  the  local  limits  of  whose  jurisdiction  the  whole  provement 
or  any  part  of  the  land  to  be  improved,  or  of  the  land  to  be  granted     ^  '  ^  '^' 
as  collateral  security,  is  situate,  and  such  registering  officer  shall  file 

the  copy^  in  his  Book  No.  i. 

Every  Court  granting  a  certificate  under  section  3 1 6  of  the  Code  Certificate 
of  Civil  Procedure  shall  send  a  copy  of  such  certificate   to  the  ^j^^  pj.^_ 
registering  officer  within  the  local  limits  of  whose  jurisdiction  the  cedure 
whole  or  any  part  of  the  immoveable  property  comprised  in  such  '^^®' 
certificate  is  situate,  and  such  officer  shall  file  the  copy  in  his  Book 
No.  I  \ 

Every  officer  granting  a  loan  under  the  Agriculturists'  Loans  Mortgages 
Act,   1884,  shall   send   a   copy  of  any  instrument   whereby  i^i- Aaricul- 
movcable  property  is  mortgaged  for  the  purpose  of  securing  the  turists' 
repayment  of  the  loan,  and  if  any  such  j)roperty  is  mortgaged  for  T^^^^joo 
the  same  purpose  in  the  order  granting  the  loan,  a  copy  also  of 
that  order  to  the  registering  officer  within  the  local  limits  of  whose 
jurisdiction  the  whole  or  any  part  of  the  property  so  mortgaged  is 
situate,  and  such  registering  officer  shall  file  the  copy  or  copies,  as 
the  case  may  be,  in  his  Book  No.  i '. 

119  ;  4  All.  40.    For  instances  of  de-  under  the  Land  Improvement  Loans 

fects   not  cured  by  sec.   87,  see  10  Act,   1883,  shall  send  a  copy  of  his 

Bom.  H.  C.  98 :  4  All.  87.  order.' 

*  Where   the  Land   Improvement  '  See  Act  No.  XII  of  1879,  sec. 

Loans  Act  XIX  of  1883  is  in  force,  107 :  3  Mad,  41  :  5  All.  84. 
read  :  'Every  officer  granting  a  loan  '  Act  VII  of  1886,  sec.  3,  cl.  (3). 
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Exemption 
of  certain 


by  or  in 
favour  of 
Govern- 
ment, 


Exem2)tions  from  Act. 

90.  Nothing  contained  in  this  Act  or  in  Act  No.  VIII  of  187 1 
documents  °^  ^^  ^^^  -^^^  thereby  repealed  shall  be  deemed  to  require,  or  to 
executed     have  at  any  time  required,  the  registration  of  any  of  the  following 
documents  or  maps  :  — 

(a)  Documents  issued,  received  or  attested  by  any  officer  en- 
gaged in  making  a  settlement  or  revision  of  settlement  of  land- 
revenue,  and  which  form  part  of  the  records  of  such  settlement. 

(b)  Documents  and  maps  issued,  received  or  authenticated  by 
any  officer  engaged  on  behalf  of  Government  in  making  or  revising 
the  survey  of  any  land,  and  which  form  part  of  the  record  of  such 
survey, 

(c)  Documents  which,  under  any  law  for  the  time  being  in  force, 
are  filed  periodically  in  any  revenue-office  by  patwdris  or  other 
officers  charged  with  the  preparation  of  village-records. 

{d)  Sanads,  inam  title-deeds  and  other  documents  purporting  to 
be  or  to  evidence  grants  or  assignments  by  government  of  land  or 
of  any  interest  in  land. 

(e)  Notices  given  under  section  74  or  section  76  of  the  Bombay 
Land  Revenue  Code,  1879,  of  relinquishment  of  occupancy  by 
occupants,  or  of  alienated  land  by  holders  of  such  land  ^ 

But  all  such  document^  and  maps  shall,  for  the  purposes  of 
sections  48  and  49,  be  deemed  to  have  been  and  to  be  registered  in 
accordance  with  the  provisions  of  this  Act. 

Inspection       91.  Subject  to  such  rules  and  the  previous  payment  of  such  fees 

and  copies  ^g   j.|jg  Local  Government  from  time  to  time  prescribes  in  this 

of  such  .  .       ^     , 

docu-  behalf,  all  documents  and  maps  mentioned  in  section  90,  clauses 

(a),  (6),  (c)  and  (e),  and  all  registers  of  the  documents  mentioned 

in   clause  (^d),  shall    be   open   to    the   inspection   of  any  person 

applying  to  inspect  the  same,  and,  subject  as  aforesaid,  copies  of 

such  documents  shall  be  given  to  all  persons  applying  for  such 

copies. 

92.  All  rules  relating  to  registration  heretofore  enforced  in 
British  Burma  shall  be  deemed  to  have  had  the  force  of  law,  and 
no  suit  or  other  proceeding  shall  be  maintained  against  any  officer 
or  other  person  in  respect  of  anything  done  under  any  of  the  said 
rules. 

'  Act  VII  of  1886,  sec.  6. 


ments. 
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Each  of  the  two  Acts,  VI  and  VII  of  1888,  comprised  in  this  Appendix 
makes  important  amendments  in  the  Code  of  Civil  Procedure.  Un- 
fortunately these  Acts  arrived  in  England  after  the  body  of  the  Code 
had  been  printed  off,  too  late,  therefore,  for  the  amendments  to  be 
inserted  in  their  proper  places. 

Act  VI  of  1888  alters  the  rules  relating  to  imprisonment  for  debt.  Act  VI  of 
It  prohibits  the  arrest  or  imprisonment  of  women  in  execution  of  ^888. 
decrees  for  money,  and  thus  makes  the  law  what  it  is  assumed  to 
be  in  the  Married  Women's  Property  Act,  1874,  sec.  8.  In  the  case  of 
male  debtors,  it  gives  every  Court  executing  a  decree  a  discretionary 
power  to  refuse  a  warrant  of  arrest  at  the  pleasure  of  a  decree- 
holder,  and  section  4  (based  on  the  Presidency  Small  Cause  Courts'  Act, 
1882,  sec.  30,  and  on  the  Debtors'  Bill,  1886,  sec.  4)  provides  that  when 
a  judgment-debtor  who  has  been  arrested  is  brought  before  the  Court 
before  being  committed  to  prison,  the  Court  may  order  his  release 
if  he  is  unable  to  pay  the  amount  of  the  decree  and  there  is  no 
reason  to  suppose  that  he  has  obstructed  or  will  obstruct  the  decree- 
holder  in  the  execution  of  the  decree. 

Section  8  provides  that  when  a  person  in  ill-health  has  been 
arrested,  it  shall  be  in  the  discretion  of  the  Court  to  refuse  to  commit 
him  to  prison,  and  that  when  a  person  has  been  released  from  arrest 
or  imprisonment  on  the  ground  of  illness,  he  is  liable  to  be  re- 
arrested. 

Of  Act  VII  of  1888  the  following  sections  require  special  notice  : —  Act  VII  of 

Section  3  is  intended  to  preserve  the  summary  character  of  rent-  1888. 
litigation,  which  the  rulings  reported  in  9  Cal.  295  and  5  All.  406  would 
otherwise  have  destroyed. 

Section  5  removes  one  of  the  objections  to  maintaining  suits  in 
British  India  on  judgments  of  foreign  Courts. 

The  need  of  section  6  is  felt  where,  as  in  the  Panjdb  and  the 
Lower  Provinces,  large  areas  are  subject  to  fluvial  action. 

Sections  10,  11,  15  and  16  are  intended  to  accommodate  the  lan- 
guage of  the  Code  more  closely  to  the  system  of  process-serving  which 
prevails  in  some  parts  of  India. 

Section  12  admits  of  summonses  being  sent  for  service  to  Superin- 
tendents of  foreign  States  and  to  Courts  established  or  continued  by 
the  Governor-General  in  Council  in  foreign  territory,  as  well  as  to 
British  Residents  and  Agents. 

Section  17  empowers  the  Local  Government  to  require  evidence  to 
be  recorded  in  English.  It  follows  the  Code  of  Criminal  Procedure, 
sec.  357  et  seq.,  as  well  as  local  provisions  in  the  Central  Provinces, 
Oudh,  and  Bui-ma. 
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Section  21  makes  sec.  216  of  the  Code  applicable  not  only  to  the 
equitable  cases  of  set-off  mentioned  in  7  All.  284,  but  also  to  any 
equitable  right  to  set-oft'  a  sum  which  is  not  a  debt. 

Section  24  empowers  Courts  in  British  India  to  send  decrees  for 
execution  to  those  Courts  out  of  British  India  which  are  authorised, 
by  sec.  229  of  the  Code,  to  cause  their  decrees  to  be  executed  by  British 
Indian  Courts. 

Section  28  exempts  from  liability  to  sale  in  execution  of  a  decree 
of  a  civil  Court  any  moveable  property  which  any  local  law  exempts 
from  liability  to  sale  in  satisfaction  of  an  arrear  of  land-revenue. 

Section  31,  sub-section  4,  declares  Chapter  XX  of  the  Code  inap- 
plicable to  the  Presidency  towns.  The  inconvenience  of  having  two 
different  systems  of  insolvency-law  in  force  in  the  same  place  is 
obvious. 

The  object  of  sections  37,  38,  40,  and  41  is  to  remove  the  diflBculties 
which  have  recently  attended  litigation  on  behalf  of  the  minor  Raja 
of  Kapurthala,  one  of  the  ruling  chiefs  of  the  Panjab,  and  a  landholder 
in  that  Province  and  in  Oudh. 

Sections  49-52  extend  the  discretion  of  Appellate  Courts,  which 
was  thought  to  be  unduly  limited  by  the  parts  of  the  Code  to  which 
these  sections  refer. 

Section  60  gives  power  to  refer  to  the  High  Court  questions  as  to 
jurisdiction  in  small  causes,  and  enables  the  District  Courts  to  submit 
for  revision  proceedings  had  under  mistake  at.  to  such  jurisdiction. 

Act  YII  of  1888  also  amends  the  Limitation  Act  and  the  Registra- 
tion Act.  Of  these  amendments  the  most  important  is  that  made  by 
sections  32,  53,  and  66,  which  extend  to  six  months  the  period  of 
limitation  for  applications  under  sections  365,  366,  and  368  of  the  Code, 
and  provide  for  such  applications  being  admitted  after  that  period  in 
exceptional  cases.  They  have  been  made  in  their  proper  places,  supra, 
pp.  1000,  1001,  II 10,  1 120. 


ACT   No.   VI   OF   1888. 

Passed  by  the  Govebnoe  General  of  India  in  Council. 
{Eeceived  the  assent  of  the  Governor  General  on  the  23rd  March,  i888.) 
An  Act  to  Amend  the  Law  Relating  to  Imprisonment  for  Debt. 

Whereas  it  is  expedient  to  amend  the  law  relating  to  imprison- 
ment for  debt ;  It  is  hereby  enacted  as  follows  : — 

1.  (1)  This  Act  may  be  called  the  Debtors  Act,  1888  ;  and  Title,  com- 

(2)  It  shall  come  into  force  at  once.  ment^and 

(3)  The  several  portions  thereof  have  the  same  local  extent  as  ®^teiit- 
the  enactments  to  which  they  respectively  relate. 

2.  After  section  245  of  the  Code  of  Civil  Procedure  the  follow-  Prohibi- 

ing  sections  shall  be  inserted,  namely: —  *^°°  ° 

°  '  •'  arrest  or 

'245  A.  Notwithstanding  anything  in  the  last  foregoing  section  imprison- 

or  in  any  other  section  of  this  Code,  the  Court  shall  not  order  the  '^®°  °  . 
•'  _  ^  '  women  m 

arrest  or  imprisonment  of  a  woman  in  esiccution  of  a  decree  for  execution 
money.  f  decrees 

.  .  ...  for  money. 

'  245  B.  (i)  Notwithstanding  anything  in  section  245  or  in  any  Power 
other  section  of  this  Code,  when  an  application  is  for  the  execution  to  permit 
of  a  decree   for   money  by  the   arrest   and   impi-isonment  of  a  judgment- 
judgraent-debtor  who  is  liable  to  be  arrested  in  pursuance  of  the  debtors  to 
application,  the  Court  may,  instead  of  issuing  a  warrant  for  liis  against  im- 
arrest,  issue  a  notice  calling  upon  him  to  appear  before  the  Court  prison- 
on  a  day  to  be  specified  in  the  notice  and  show  cause  why  he  ™®'^** 
should  not  be  committed  to  jail  in  execution  of  the  decree. 

'(2)  If  appearance  is  not  made  in  obedience  to  the  notice,  the 
Court  shall,  if  the  decree-holder  so  requires,  issue  a  warrant  for  the 
arrest  of  the  judgment-debtor.' 

3.  In  section  250  of  the  said  Code,  between  the  word  'shall'  Amend- 
and  the  word  *  issue,'  the  following  shall  be  inserted,  namely : —      ^^^^  ^^. 

'  °_  '  *'  8.  250  of 

'subject  to  the  provisions  of  sections  245  A  and  245  B  '.  the  Code. 

VOL.    II.  4   u 
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Proceed-         4.  After  section  337  of  the  said  Code  the  following  shall  be 
ings  on  ap-  •         ■    j  i 

pearance     inserted,  namely  :— 

of  judg-  '337  A.  (i)  When  a  judgment-debtor  appears  before  the  Court 

debtor  in  ^^  obedience  to  a  notice  issued  under  section  245  B,  or  is  brought 

obedience  before  the  Court  after  being  arrested  in  execution  of  a  decree  for 

under  s.  nioney,  and  it  appears  to  the  Court  that  the  judgment-debtor  is 

245  B,  unable  from  poverty  or  other  sufficient  cause  to  pay  the  amount  of 

"'"     ^^  the  decree  or,  if  that  amount  is  payable  by  instalments,  the  amount 

execution  of  any  instalment  thereof,  the  Court  may,  upon  such  terms,  if  any, 

of  decree     ^g  |^  thinks  fit,  make  an  order  disallowing  the  application  for  his 
for  money.  ,    .         .  , .        .         ,  .  , 

arrest  and   imprisonment,  or  directing   his   release,  as  the  case 

may  be. 

'(2)  Before  making  an  order  under  sub-section  (i),  the  Court 
may  take  into  consideration  any  allegation  of  the  decree-holder 
touching  any  of  the  following  matters,  namely : — - 

'(a)  the  decree  being  for  a  sum  for  which  the  judgment-debtor 
was  bound  as  a  trustee  or  as  acting  in  any  other  fiduciary  capacity 
to  account ; 

'  (6)  the  transfer,  concealment  or  removal  by  the  judgment-debtor 
of  any  part  of  his  property  after  the  date  of  the  institution  of  the 
suit  in  which  the  decree  was  made,  or  the  commission  by  him  after 
that  date  of  any  other  act. of  bad  faith  in  relation  to  his  property, 
with  the  object  or  effect  of  obstructing  or  delaying  the  decree-holder 
in  the  execution  of  the  decree ; 

'  (c)  any  undue  or  unreasonable  preference  given  by  the  judg- 
ment-debtor to  any  of  his  other  creditors  ; 

'  (d)  his  refusal  or  neglect  to  pay  the  amount  of  the  decree  or 
some  part  thereof  when  lie  has  or  since  the  date  of  the  decree  has 
had  the  means  of  paying  it ; 

*  (e)  the  likelihood  of  his  absconding  or  lieaving  the  jurisdiction  of 
the  Court  with  the  object  or  effect  mentioned  in  clause  (b)  of  this 
sub-section. 

*  (3)  While  any  of  the  matters  mentioned  in  sub-section  (2)  are 
being  considered,  the  Court  may  in  its  discretion  order  the  judg- 
ment-debtor to  be  imprisoned,  or  leave  him  in  the  custody  of  an 
officer  of  the  Court,  or  release  him  on  his  furnishing  sufficient 
security  for  his  appearance  on  the  requisition  of  the  Court. 

'  (4)  A  judgment-debtor  released  under  this  section  may  be  re- 
arrested. 

'  (5)  If  the  Court  does  not  make  such  an  order  as  is  mentioned 
in  sub-section  (i),  it  shall  cause  the  judgment-debtor  to  be  arrested 
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if  he  has  not  already  been  arrested  and,  subject  to  the  other 
provisions  of  this  Code,  commit  him  to  jail.' 

5.  To  section  380  of  the  said  Code  the  following  shall  be  added,  Security 
namely:—  for  costs  in 

•^  _  money-suit 

'  On  the  application  of  any  defendant  in  a  suit  for  money  in  by  woman. 

which  the  plaintiff  is  a  woman  the  Court  may  at  any  stage  of  the 
suit  make  a  like  order  if  it  is  satisfied  that  such  plaintiff  does  not 
possess  any  sufficient  immoveable  property  within  British  India  in- 
dependent of  the  property  in  suit.' 

6.  In  section  640  of  the  said  Code,  after  the  words  *  from  arrest  Amend- 
in  execution  of  civil  process '  the  words  '  in  any  case  in  which  the  ^^^^ 
arrest  of  women  is  not  prohibited  by  this  Code '  shall  be  added. 

7.  In  section  642  of  the  said  Code,  for  the  words  and  figures  Amend- 
'  except  as  provided  in  sections  256  and  643'  the  following  shall  be  ^g^j*^ 
substituted,  namely: — 

*  except  as  provided  in  section  337  A,  sub-section  (5),  and  sections 
256  and  643'. 

8.  After  section  652  of  the  said  Code  the  following  shall  be 
added,  namely: — 

'  653*  (i)  -^^  any  time  after  a  warrant  of  arrest  has  been  issued  Cancella- 
under  this  Code,  the  Court  may  cancel  it  on  the  ground  of  the  ^^n-ant  of 
serious  illness  of  the  person  against  whom  the  warrant  was  issued,    arrest. 

'  (2)  When  a  judgment-debtor  has  been  arrested  under  this  Code  Release 
the  Court  may  release  him  if  in  its  opinion  he  is  not  in  a  fit  state  of  ^f  niness 
health  to  undergo  imprisonment.  of  judg- 

'(3)  When  a  judgment-debtor  has  been  committed  to  jail,  he  jebtor^ 
may  be  released  therefrom — 

'  (a)  by  the  Local  Government,  on  the  ground  of  his  suffering 
from  any  infectious  or  contagious  disease,  or 

*  (b)  by  the  committing  Court,  or  any  Court  to  which  that  Court 
is  subordinate,  on  the  ground  of  his  euffering  from  any  serious 
illness. 

*  (4)  A  judgment-debtor  released  under  this  section  may  be  re- 
arrested, but  the  period  of  his  imprisonment  shall  not  in  the 
aggregate  exceed  that  prescribed  in  section  342  or  section  481,  as 

the  case  may  be.' 

Partial 

9.  The  last  sixteen  words  of  section  8  of  the  Married  Women's  repeJ^of 
Property  Act,  1874,  and  the  whole  of  section  31  of  the  Ajmere  1874  and 
Courts  Regulation,  1877,  are  hereby  repealed.  Reg.  I  of 

4  D  a  '  ^'' 
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10.  (i)  For  the  first  fifty-five  words  of  section  48  of  the  Act  of 
the  Governor  of  Fort  St.  George  in  Council,  No.  VIII  of  1865,  the 
following  shall  be  substituted,  namely: — 

'  No  person  shall  be  imprisoned  as  a  defaulter  for  a  longer  period 
than  six  months  whatever  the  amount  of  the  arrears  may  be,  nor 
for  a  longer  period  than  six  weeks  if  the  arrears  do  not  exceed 
fifty  rupees.* 

(2)  For  the  proviso  to  section  163  of  the  North-Western 
Provinces  Rent  Act,  1881,  the  following  shall  be  substituted, 
namel)': — 

*  Provided  that  the  time  for  which  a  debtor  may  be  confined  in 
execution  of  a  decree  under  this  Act  shall  not  exceed  six  weeks 
when  the  amount  decreed  (exclusive  of  costs)  does  not  exceed  fifty 
rupees,  or  six  months  in  any  other  case.' 


ACT  No.  VII  OF   1888. 

Passed  by  the  Governor  General  of  India  in  Council. 
{Beceived  the  assent  of  the  Governor  General  on  the  23rd  March,  1888.) 

An  Act  to  Auend  the  Code  of  Civil  Pbocedube,  the  Indian 
Registration  Act,  1877,  and  the  Indian  Limitation  Act,  1877. 

Whereas  it  is  expedient  to  amend  the  Code  of  Civil  Procedure, 
the  Indian  Registration  Act,  1877,  and  the  Indian  Limitation 
Act,  1877  ;  I^  's  hereby  enacted  as  follows  : — 

1.  (i)  This  Act  may  be  called  the  Civil  Procedure  Code  Amend-  Title  and 
ment  Act,  1888;   and  commence- 

(2)  It  shall  come  into  force  on  the  first  day  of  July,  1888. 

2.  (i)  In  this  Act,  unless  there  is  something  repugnant  in  the  Construc- 
subject  or  context,  'section'  means  a  section,  'schedule'  a  schedule,  *^°'^' 
and  '  Chapter '  a  Chapter,  of  the  Code  of  Civil  Procedure. 

(2)  Any  reference  in  any  enactment  heretofore  passed  or  here- 
after to  be  passed  to  any  Act  amended  by  this  Act  shall,  so  far  as 
may  be,  be  read  as  if  made  to  that  Act  as  so  amended. 

3.  The  following  shall  be  inserted  after  section  4,  namely  : — 

'4  A.  (i)  Where   any   Eevenue    Courts   are    governed   by   the  Power  to 
provisions   of  the   Code  of  Civil  Procedure  in   those  matters  of  ™^j  \  7  .  ® 
procedure  upon  which  any  special  enactment  applicable  to  them  application 
is  silent^  the  Local  Government,  with  the  previous  sanction  of  the  t^J^e^enao 
Governor  General  in  Council,  may,  by  notification  in  the  official 
Gazette,  declare  that  any  portions  of  those  provisions  shall  not  apply 
to  those  Courts,  or  shall  only  apply  to  them  with  such  modifications 
as  the  Local  Government,  with  the  sanction  aforesaid,  may  pre- 
scribe. 

'  {2)  "  Eevenue  Court  "  in  sub-section  (i)  means  a  Court  having 
jurisdiction  under  any  local  law  to  entertain  suits  relating  to  the 
rent,  revenue  or  profits  of  land  used  for  agricultural  purposes,  but 
does  not  include  a  Civil  Court  having  original  jurisdiction  under  this 
Code  to  try  such  suits  as  being  suits  of  a  civil  nature  of  which 

'  9  Cal.  295  :  5  All.  406. 
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uncertain. 


Where 
cause  of 
action 
arises  in 
suits  on 
contract. 


its  cognizance  is  not  barred  by  any  enactment  for  the  time  being  in 
force.' 

4.  The  second  paragraph  of  section  8  is  hereby  repealed. 

5.  To  section  14  the  following  shall  be  added,  namely: — 

'  AVhere  a  suit  is  instituted  in  British  India  on  the  judgment  of 
any  foreign  Court ^  in  Asia  or  Africa  except  a  Court  of  Record 
established  by  Letters  Patent  of  Her  Majesty^  or  any  predecessor 
of  Her  Majesty  or  a  Supreme  Consular  Court  established  by  an 
Order  of  Her  Majesty  in  CounciP,  the  Court  in  which  the  suit 
is  instituted  shall  not  be  precluded  from  inquiry  into  the  merits 
of  the  case  in  which  the  judgment  was  passed.' 

6.  The  foUoAving  shall  be  inserted  after  section  1 6,  namely : — 

'  i6a.  (i)  When  it  is  alleged  to  be  uncertain  within  the  local 
limits  of  the  jurisdiction  of  which  of  two  or  more  Courts  any 
immoveable  property  is  situate,  any  one  of  those  Courts  may,  if 
satisfied  that  there  is  ground  for  the  alleged  uncertainty,  record  a 
statement  to  that  effect  and  thereupon  proceed  to  entertain  and 
dispose  of  any  suit  relating  to  that  property,  and  its  decree  in  the 
suit  shall  have  the  same  effect  as  if  the  property  were  situate 
within  the  local  limits  of  its  jurisdiction  : 

'  Provided  that  the  suit  is  one  with  respect  to  which  the  Court 
is  competent  as  regards  the  nature  and  value  of  the  suit  to  exercise 
jurisdiction. 

*  (2)  "Where  a  statement  has  not  been  recorded  under  sub-section 
(i),  and  an  objection  is  taken  before  an  appellate  or  revisional 
Court  that  a  decree  or  order  in  a  suit  relating  to  such  property 
was  made  by  a  Court  not  having  jurisdiction  where  the  property 
is  situate,  the  appellate  or  revisional  Court  shall  not  allow  the 
objection  if  in  its  opinion  there  was,  at  the  time  of  the  institution 
of  the  suit,  any  reasonable  ground  for  uncertainty  as  to  the  Court 
having  jurisdiction  with  respect  thereto.' 

7.  In  section  17,  after  Explanation  II,  the  following  .shall  be 
inserted,  namely : — 

'  Explanation  III. — In  suits  arising  out  of  contract,  the  cause 
of  action  arises  within  the  meaning  of  this  section  at  any  of  the 
following  places,  namely  : — 

*  (i)  the  place  where  the  contract  was  made ; 

'(ii)  the  place  where  the  contract  was  to  be  performed  or 
performance  thereof  completed ; 


*  6  Bom.  292  :  6  Mad.  191. 
'  Such  as  the  Supreme  Court  of  the 
Straits  Settlement. 


'  e.g.  Her  Majesty's  Supreme  Court 
for  China  and  Japan  at  Shanghai. 
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'  (iii)  the  place  where  in  lierformance  of  the  contract  any  money 
to  which  the  suit  relates  was  expressly  or  impliedly  payable^.' 

8.  In  section  27  there  shall  be  inserted  after  the  words  'theAmend- 
Court  may '  the  words  '  at  any  stage  of  the  suit^/  and  after  the  °^®°*' 
words  '  any  other  person  or  persons '  the  words  '  with  his  or  their 
consent.' 

9.  For  section  53  the  following  shall  be  substituted,  namely  : —  When 

'  53.  The  plaint  may,  at  the  discretion  of  the  Court, —  plamt  1^ 

'  (a)  at,  or  at  any  time  before,  the  settlement  of  issues  be  rejected  returned 

if  it  does  not  disclose  a  cause  of  action  :  °^  amend- 

,  '  ,  ment,  or 

'  (&),  at,  or  at  any  time  before,  the  settlement  of  issues  be  re-  amended. 

turned  for  amendment  within  a  time  to  be  fixed  by  the  Court,  and 

upon  such  terms  as  to  the  payment  of  costs  occasioned  by  such 

amendment  as  the  Court  thinks  fit,  if  it — 

'  (i)  is  not  signed  and  verified  as  hereinbefore  required, 

'(ii)  does  not  state  correctly  and  without  prolixity  the  several 

particulars   hereinbefore   required,  or  contains    particulars    other 

than  those  so  required, 

*  (iii)  is  wrongly  framed  by  reason  of  nonjoinder  or  misjoinder  of 
parties,  or  joins  causes  of  action  which  ought  not  to  be  joined  in  the 
same  suit,  or 

'  (iv)  is  not  framed  in  accordance  with  the  provisions  of  sec- 
tion 42  ; 

'  (c)  at  any  time  before  judgment  be  amended  by  the  Court 
upon  such  terms  as  to  the  payment  of  costs  as  the  Court  thinks 
fit': 

'  Provided  that  a  plaint  shall  not  be  amended  either  by  the 
party  to  whom  it  is  returned  for  amendment,  or  by  the  Court,  so 
as  to  convert  a  suit  of  one  character  into  a  suit  of  another  and 
inconsistent  character  *. 

'  When  a  plaint  is  amended  under  this  section  the  amendment 
shall  be  attested  by  the  signature  of  the  Judge.' 

10.  For  section  72  the  following  shall  be  substituted,  namely  : —  Delivery 

'  72.  (i)  If  the  defendant  resides  within  the  jurisdiction  of  the  °'*. *"■.*"*" 
I      \  /  _  J  nusBion  of 

Court  in  which  the  suit  is  instituted,  or  has  an  agent  resident  summons 
within  that  jurisdiction  who  is  empowered  to  accept  the  sei-vice  of  f"r  service. 
the  summons,  the  summons  shall  ordinarily  be  delivered  or  sent  to 
the  proper  ofiicer  to  be  served  by  him  or  one  of  his  subordinates. 

*  4  All.  423  :  5  All.  277.  '  9  Cal.  695  :  6  Mad.  239  :  5  Bom. 
'  6  Cal.  370  :  cf.  rules  under  Judi-      609  :  7  All.  79. 

cature  Acts,  XVI,  r.  2.  .         *  L.  R.,  14  I.  A.  in. 
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'  (2)  The  proper  officer  may  be  an  officer  of  another  Court  than 
that  in  which  the  suit  is  instituted,  and,  where  he  is  such  an  officer, 
the  summons  may,  subject  to  any  rules  which  the  High  Court  may 
make  in  this  behalf,  be  sent  to  him  by  post  or  in  such  other  manner 
as  the  Court  may  direct.' 

11.  In  section  82,  for  the  first  twenty  words  the  following  shall 
be  substituted,  namely  : — 

'  When  a  summons  is  returned  under  section  80,  the  Court  shall 
if  the  return  under  that  section  has  not  been  verified  by  the  affi- 
davit of  the  serving-officer,  and  may  if  it  has  been  so  verified, 
examine  the  serving-officer  on  oath,  or  cause  him  to  be  so  examined 
by  another  Court,  touching  his  proceedings.' 

12.  For  section  90  the  following  shall  be  substituted,  namely : — 
'  90.  If  there  is  a  British  Resident  or  Agent,  or  a  Superintendent 

appointed  by  the  British  Government,  or  a  Court  established  or 
continued  by  the  authority  of  the  Governor  General  in  Council, 
in  or  for  the  territory  in  which  the  defendant  resides,  the  summons 
may  be  sent  to  such  Eesident,  Agent,  Superintendent  or  Court,  by 
post  or  otherwise,  for  the  purpose  of  being  served  upon  the  de- 
fendant; and,  if  the  Resident,  Agent  or  Superintendent  or  the  Judge 
of  the  Court  returns  the  summons  with  an  endorsement  under  his 
hand  that  the  summons  has  been  served  on  the  defendant  in  manner 
hereinbefore  directed,  such  endorsement  shall  be  evidence  of  the 
eervice.' 

Endorse-         13.  For  sections  141  and  142  the  following  shall  be  substituted, 

ment  of       namelv  • 

documents  ^  ' 

'  141.  (i)  Subject  to  the  provisions  of  the  next  following  sub- 
section, there  shall  be  endorsed  on  every  document  which  has  been 
admitted  in  evidence  in  the  suit  the  following  particulars, 
namely : — 

*  (a)  the  number  and  title  of  the  suit, 
'(6)  the  name  of  the-person  producing  the  document, 
'  (c)  the  date  on  which  it  was  produced,  and 
'  (d)  a  statement  of  its  having  been  so  admitted, 
and  the  endorsement  shall  be  signed  by  the  Judge. 

'  (2)  If  a  document  so  admitted  is  an  entry  in  a  book,  account  or 
record  and  a  copy  thereof  has  been  substituted  for  the  original 
under  the  next  following  section,  the  particulars  aforesaid  shall  be 
endorsed  on  the  copy  and  the  endorsement  thereon  shall  be  signed 
by  the  Judge. 


admitted 
in  evi- 
dence. 
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'  141  A.  (i)  If  a  document  admitted  in  evidence  in  the  suit  is  an  Endoree- 
entry  in  a  shop-book  or  other  account  in  current  use,  the  party  on  ^ents  on 
whose  behalf  the  account  is  produced  may  furnish  a  copy  of  the  admitted 
entry.  entries  in 

'  (2)  If  such  a  document  is  an  entry  in  a  public  record  produced  co^ntg  ^nd 
from  a  public  office  or  by  a  public  officer,  or  an  entry  in  a  book  or  records, 
account  belonging  to  a  person  other  than  a  party  on  wliose  behalf 
the  book  or  account  is  produced,  the  Court  may  require  a  copy  of 
the  entry  to  be  furnished — 

'  (i)  where  the  record,  book  or  account  is  produced  on  behalf  of 
a  party,  then  by  that  party,  or 

'  (ii)  where  the  record,  book  or  account  is  produced  in  obedience 
to  an  order  of  the  Court  acting  of  its  own  motion,  then  by  either 
or  any  party. 

*  (3)  When  a  copy  of  an  entry  is  furnished  under  the  foregoing 
provisions  of  this  section,  the  Court  shall,  after  causing  the  copy 
to  be  examined,  compared  and  attested  in  manner  mentioned  in 
section  62,  mark  the  entry  and  cause  the  book,  account  or  record 
in  which  it  occurs  to  be  returned  to  the  person  producing  it. 

'142.  When  a  document  relied  on  as  evidence  by  either  party  is  Endorse- 

considered  by  the  Court  to  be  inadmissible  in  evidence,  there  shall  ^^^^  ^^ 

.  ,  .  documents 

be  endorsed  thereon  the  particulars  mentioned  in  clauses  (a),  (6)  rejected 

and  (c)  of  section  141,  subsection  (i),  and  a  statement  of  its  having  "'^^"*^' 

been  rejected,  and  the  endorsement  shall  be  signed  by  the  Judge. 

*  142  A.  (i)  Every  document  which  has  been  admitted  in  evidence.  Recording 
or  a  copy  thereof  where   a  copy   has  been  substituted   for   the  ?  f     !'" 
original  under  section  1 4 1  A,  shall  form  part  of  the  record  of  the  return  of 
suit.  rejected 

'(2)  Documents  not  admitted  in  evidence  shall  not  form  part  of  ^5^43 
the  record  and  shall  be  returned  to  the  parties  respectively  pro- 
ducing them.' 

14.  In  section  143,  for  the  words  and  figures  'sections  62,  141  Amend- 
and  142'  there  shall  be  substituted  the  following,  namely: —  ment  of 

'  section  62,  section  141  A,  sub-section  (3),  or  section  142  A,  sub- 
section (2).' 

15.  In  section  159  the  words  'or  sent'  shall  be  inserted  after  Amend- 
the  word  '  delivered.'  ^7^*^°^ 

16.  In  section  i68,  for  the  words  'shall  examine  the  serving- Amend- 
officer  on  oath '  the  following  shall  be  substituted,  namely : — '  shall  ™®gg°^ 
if  the  certificate  of  the  serving-officer  has  not  been  verified  by 
affidavit,  and  may  if  it  has  been  so  verified,  examine  the  serving- 
officer  on  oath,  or  cause  him  to  be  so  examined  by  another  Court.' 
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17.  The  followiDg  shall  be  insei-ted  after  section  185,  namely: — 
'185  A.  (i)  The  Local  Government  may,  by  notification  in  the 

official  Gazette,  direct,  with  respect  to  any  Judge  specified  in  the 
notification,  or  falling  under  a  description  set  forth  therein,  that 
evidence  in  cases  in  which  an  appeal  is  allowed  shall,  instead  of 
being  taken  down  in  the  manner  prescribed  in  the  foregoing  sections, 
be  taken  down  by  him  with  his  own  hand  in  the  English  language^ 

'(2)  Where  a  Judge  is  prevented  by  any  sufficient  reason  from 
complying  with  a  direction  under  sub-section  (i),  he  shall  record 
the  reason  and  cause  the  evidence  to  be  taken  down  in  writing 
from  his  dictation  in  open  Court. 

'(3)  Evidence  taken  down  under  sub-section  (i)  or  sub-section 
(2)  shall  be  in  the  form  mentioned  in  section  182,  and  be  read  over 
and  signed,  and,  as  occasion  may  require,  interpreted  and  corrected, 
as  if  it  were  evidence  taken  down  under  that  section. 

'(4)  The  Local  Government  may,  by  notification  in  the  official 
Gazette,  revoke  or  vary  a  direction  notified  under  sub-section  (i).' 

18.  For  section  191  the  following  shall  be  substituted, 
namely : — 

'191.  (i)  Where  the  Judge  taking  down  any  evidence,  or 
causing  any  memorandum  to  be  made,  under  this  Chapter,  is 
prevented  by  death,  transfer  or  other  cause  from  concluding  the 
trial  of  the  suit,  any  successor  to  such  Judge  may  deal  with  such 
evidence  or  memorandum  as  if  he  himself  had  taken  it  down  or 
caused  it  to  be  made,  and  proceed  with  the  suit  from  the  stage  at 
which  his  predecessor  left  it  ^ 

'  (2)  The  provisions  of  sub-section  (i)  shall  apply,  so  far  as  they 
can  be  made  applicable,  to  a  suit  transferred  under  section  25^ : 

'Provided  that  a  Court  transferring  a  suit  under  that  section 
may,  if  it  thinks  fit,  direct  that  the  Court  to  which  the  suit  is 
transferred  shall  recall  all  or  any  of  the  witnesses  who  have  been 
examined  and  take  their  evidence  afresh.' 

19.  To  section  193  the  following  shall  be  added,  namely : — 

'A  Court  continuing  a  suit  under  section  191  may  recall  and 
re-examine  a  witness  who  has  departed  in  accordance  with  section 
1 73-' 


»  Cf.  Act  X  of  1882,  sees.  357  et 
teqq.:  XVII  of  1875,  sec.  20:  XX  of 

1875,  sees.  II  and  12,  and  XVIII  of 

1876,  sec.  19. 

'  Sections  18  and  19  were  thought 
necessary  in  view  of  the  administra- 


tive inconvenience  and  the  trouble 
and  expense  to  suitors,  which  would 
have  resulted  from  the  decisions  in 
7  All.  857  and  8  All.  35  and  576. 

='  13  Suth.  Civ.  R.  398  :  6  N.W.  P. 
80  :  7  All.  343. 
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20.  (i)  In  section  209,  for  the  first  thirteen  words  the  words  Amend- 
'  When  a  decree  is  for  the  payment  of  money '  shall  be  sub-  ^^^^  °' 
stituted  \ 

(2)  To  the  same  section  the  following  shall  be  added,  namely : — 
"  Where  such  a  decree  is  silent  with  respect  to  the  payment  of 
further  interest  on  such  aggregate  sum  as  aforesaid  from  the  date 
of  the  decree  to  the  date  of  payment  or  other  earlier  date,  the 
Court  shall  be  deemed  to  have  refused  such  interest,  and  a  separate 
suit  therefor  shall  not  lie/ 

21.  (i)  In  section  216,  for  the  first  twenty -four  words  the  Amend- 
following  shall  be  substituted,  namely  : —  ment  of 

'  If  the  defendant  has  been  allowed  a  set-oiF  against  the  claim  of 

the  plaintiff  V 

(i)  To  the  same  section  the  following  shall  be  added,  namely: — 
'  The  provisions  of  this  section  shall  apply  whether  the  set-off  is 

admissible  under  section  1 1 1  or  otherwise.' 

22.  In  section  223,  for  the  words  'in  a  case  cognisable  by  a  Amend- 

Court   of    Small   Causes'    the    following   shall    be    substituted,  ™®°*  ^^ 

»  's.223. 

namely : — 

'  in  a  suit  of  which  the  value  as  set  forth  in  the  plaint  did  not 
exceed  two  thousand  rupees  and  which,  as  regards  its  subject- 
matter,  is  not  excepted  by  the  law  for  the  time  being  in  force 
from  the  cognisance  of  either  a  Presidency  or  a  Provincial  Court 
of  Small  Causes.' 

23.  In  section  229,  after  the  word  'established'  the  words  *  or  Amend- 
continued  '  shall  be  inserted  ^  f  t°l*'^ 

8.  229. 

24.  After  section  229  the  following  shall  be  inserted,  namely: —  Sending 
'2 29  A.  So  much  of  the  foregoing  sections  of  this  Chapter  as  British 

empowers  a  Court  to  send  a  decree  for  execution  to  another  Court  Indian 
shall  be  construed  as  empowering  a  Court  in  British  India  to  send  British 
a  decree  for  execution  to  any  Court  established  or  continued  by  Courts  in 
the  authority  of  the  Governor  General  in  Council  in  the  territories  g^^^* 
of  any  Foreign  Prince  or  State  to  which  the  Governor  General  in 
Council  has,  by  notification  in  the  Gazette  of  India,  declared  this 
section  to  apply.* 

25.  The  last  paragraph  of  section  230  is  hereby  repealed*.  Repeal  of 

part  of 
8.  330. 
'  L.  R.  2  I.  A.  219  :  L.  R.  5  I.  A.  78.      which  were  established  by  the  Go- 
'^  7  All.  284.  vemor  of  Bombay  in  Council. 

^  There  are   courts  in  K^thiawiir  *  The  paragraph  refeiTed  to  is  spent. 
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26.  (i)  In  section  244,  for  clause  (c)  the  following  shall  be 
substituted,  namely: — 

'(c)  any  other  questions  arising  between  the  parties  to  the  suit 
in  which  the  decree  was  passed,  or  their  representatives,  and 
relating  to  the  execution,  discharge  or  satisfaction  of  the  decree  or 
to  the  stay  of  execution  thereof  ^.' 

(2)  To  the  same  section  the  following  shall  be  added,  namely: — 
*  If  a  question  arises  as  to  who  is  the  representative  of  a  party 
for  the  purposes  of  this  section,  the  Court  may  either  stay  execution 
of  the  decree  until  the  question  has  been  determined  by  a  separate 
suit  or  itself  determine  the  question  by  an  order  under  this 
section.' 

27.  For  the  last  paragraph  of  section  258  the  following  shall  be 
substituted,  namely : — 

'Unless  such  a  payment  or  adjustment  has  been  certified  as 
aforesaid,  it  shall  not  be  recognised  as  a  payment  or  adjustment  of 
the  decree  by  any  Court  executing  the  decree  ".' 

28.  (i)  In  the  first  proviso  to  section  266,  clause  (o),  the  words 
'  and  bedding '  shall  be  inserted  after  the  word  '  apparel.' 

(2)  In  the  same  proviso,  clause  (b),  after  the  word  '  cattle'  the 
words  '  and  seed -grain  '  shall  be  inserted  ^ 

(3)  In  the  same  proviso,  for  clause  (/i)  the  following  shall  be 
substituted,  namely : — 

'  (/i)  the  salary  of  a  public  officer  or  of  any  servant  of  a  Railway 
Company  or  local  authority  to  the  extent  of — 

'  (i)  the  whole  of  the  salary  where  the  salary  does  not  exceed 
twenty  rupees  monthly ; 

'  (ii)  twenty  rupees  monthly  where  the  salary  exceeds  twenty 
rupees  and  does  not  exceed  forty  rupees  monthly ;  and 

'  (iii)  one  moiety  of  the  salary  in  any  other  case.' 

(4)  To  the  same  proviso,  after  clause  {I),  the  following  shall  be 
added,  namely :  — 

'  (m)  any  allowance  declared  by  any  law  passed  under  the  Indian 
Councils  Act,  1861  S  by  a  Governor  or  a  Lieutenant-Governor  in 
Council  to  be  exempt  from  liability  to  attachment  or  sale  in 
execution  of  a  decree  : 


'  7  Cal.  733  :  8  Cal.  477  :   7  All. 

73- 

*  Necessitated  by  the  conflicting 
rulings  of  the  Courts  reported  in 
9  Cal.  788:  10  Cal.  354:  5  Mad. 
397:    6   Mad.  41:    8  Mad.    277:    6 


Bom.  146:  10  Bom.  288:  11  Bom.  6: 
3  All.  533,  538  :  5  All.  269 :  7  All. 
124. 

»  Act  XVII  of  1887,  sec.  70. 

*  24  &  25  Vic,  c.  67. 
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'(«-)  where  the  judgment-debtor  is  a  person  liable  for  the 
payment  of  land-revenue,  any  moveable  property  which  under  any 
law  ^  applicable  to  him  is  exempt  from  sale  for  the  recovery  of  an 
arrear  of  such  revenue.' 

(5)  In  the  Explanation  to  the  same  proviso,  for  the  word  and 
letter  'and  {j)'  the  letters  and  word  ^[j)  and  (m)'  shall  be  sub- 
stituted. 

29.  In  section  289  the  words  'on  the  spot  where  the  property  Amend- 
is  attached '  are  hereby  repealed  ^.  "'®^*  °^ 

30.  To  section  320  the  following  shall  be  added,  namely  : —        Powers  as 
'  Kules  under  this  section  may  confer  upon  the  Collector  or  any  !?  «^®cu- 

gazetted  subordinate  of  the  Collector  all  or  any  of  the  powers  femble  on 

which  the  Coui't  might  exercise  in  the  execution  of  the  decree  if  collector. 

the  execution  thereof  had  not  been  transferred  to  the  Collector, 

including  the  powers  of  the  Court  under  sections  294  and  312,  and 

may  provide  for  orders  passed  by  the  Collector  or  any  gazetted 

subordinate  of  the   Collector,  or  orders   passed  on  appeal  with 

respect  to  such  orders,  being  subject  to  appeal  to  and  revision  by  Appeal 

superior  Kevenue-authorities  as  nearly  as  may  be  as  the  orders  *    .  . 

'■  .  revision, 

passed  by  the  Court,  or  orders  passed  on  appeal  with  respect  to 

such  orders,  would  be  subject  to  appeal  to  and  revision  by  appellate 
or  revisional  Courts  under  this  Code  or  other  law  for  the  time 
being  in  force  if  the  decree  had  not  been  transferred  to  the  Col- 
lector. 

'  A  power  conferred  by  the  rules  upon  the  Collector  or  any 
gazetted  subordinate  of  the  Collector,  or  upon  any  appellate 
or  revisional  authority,  shall  not  be  exerciseable  by  the  Court  or 
by  any  Court  in  exercise  of  any  appellate  or  revisional  juris- 
diction which  it  has  with  respect  to  decrees  or  orders  of  the 
Courts 

'  In  executing  a  decree  transferred  to  the  Collector  under  this 
section,  the  Collector  and  his  subordinates  shall  be  deemed  to  be 
acting  judicially  within  the  meaning  of  Act  No.  XVIII  of  1850 
{an  Act  for  the  protection  of  Judicial  Officers) '.' 

31.  (i)  In  section  349,  for  the  words  'is  under  arrest'  the  Araend- 
words  '  is  in  custody  under  the  foregoing  provisions  of  this  Code  '  q^^^ 
shall  be  substituted  *.  XX. 

(2)  In  section  354,  between  the  word  '  and '  and  the  words  '  shall 

'  e.g.  Act  XVII  of  1887,  sec.  70.  *  1 1  Cal.  451  :  8  Mad.  503:  I  a  Bom. 

'■'  14  Cal.  631.  46. 

=•  This  section  follows  5  All.  314. 
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operate'  the  words  'every  order  under  that  section  appointing 
a  Receiver '  shall  be  inserted. 

(3)  For  the  second  paragraph  of  section  360  the  following  shall 
be  substituted,  namely  : — 

'  A  Court  so  invested  may  entertain  an  application  under 
section  344  by  any  person  who  has  been  arrested  or  imprisoned, 
or  against  whose  property  an  order  of  attachment  has  been  made, 
in  execution  of  a  decree  for  money  passed  by  that  Court '. 

(4)  At  the  end  of  Chapter  XX  the  following  shall  be  inserted, 
namely : — 

'360  A.  Nothing  in  this  Chapter  shall  apply  to  any  Court 
having  jurisdiction  within  the  limits  of  the  town  of  Calcutta, 
Madras  or  Bombay.' 

Procedure       32.  (i)  For  sections  363  and  364  the  following  shall  be  substi- 

plaintifls  '363.  If  there  are  more  plaintiffs  than  one,  and  any  of  them 

•^M*t  ''^^^'  ^^^  ^^  *^®  right  to  sue  does  not  sui-vive  to  the  surviving 
sue  does  plaintiff  or  plaintiffs  alone,  but  survives  to  him  or  them  and  the 
not  sur-  legal  representative  of  the  deceased  plaintiff  jointly,  the  Court 
surviving  "^^7  cause  the  legal  representative,  if  any,  of  the  deceased  plaintiff 
plaintiffs     to  be  made  a  party,  and  shall  thereupon  cause  an  entry  to  that 

effect  to  be  made  on  the  record  and  proceed  with  the  suit.' 

Procedure        (2)  For  section  365  the  following  shall  be  substituted,  namely  : — 

d^*t1ii^f  '  3^^"  ^^  ^^^^  ^^  ^^®  death  of  a  sole  plaintiff  or  sole  surviving 

sole  or  sole  plaintiff,  the  legal  representative  of  the  deceased  may,  where  the 

Buryivmg    j.[g\^\^    ^o    sue    survives,  apply  to   the  Court    to    have   his    name 

entered  on  the  record  in  place  of  the  deceased  plaintiff,  and  the 

Court   shall   thereupon   enter  his  name    and   proceed    with   the 

suit.' 

(3)  To  section  368  the  following  shall  be  added,  namely: — 
'  The  legal  representative  of  a  deceased  defendant  may  apply  to 
have  himself  made  a  defendant  in  place  of  the  deceased  defendant, 
and  the  provisions  of  this  section,  so  far  as  they  are  api:)licable, 
shall  apply  to  the  application  and  to  the  proceedings  and  conse- 
quences ensuing  thereon '.' 
Power  for        (4)  After  section  372  the  following  shall  be  added,  namely  : — 
Court  to  '372  A.    The  provisions  of  section  5  of  the  Indian  Limitation 

period  of     ^^t,  1 87 7,  applicable  to  appeals  shall  apply  to  applications  under 

limitation    sections  365,  366,  368  and  371.' 

prescribed 

for  certain 

applica-  '  8  Bom.  196  :  7  Mad.  510.  ment  No.  81 :  Eules  under  Judicature 

tions.  ^12  Cal.  590:    9  Mad.  i:    7  All.       Acts,  Order  XVII. 

693 :  Punjab  RecordXXI,  Civil  judg-  '  9  Bom,  56  :  7  All.  396. 
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33.  To  section  381  the  following  shall  be  added,  namely  : —         Addition 
*  or   show  good  cause   why  such  time   should  be  extended,  in  ^  ^"  ^^^' 

which  case  the  Court  may  extend  it  ^ 

'  Where  a  suit  is  dismissed  under  this  section,  the  plaintiff  may 
apply  for  an  order  to  set  the  dismissal  aside,  and,  if  it  is  proved  to 
the  satisfaction  of  the  Court  that  he  was  prevented  by  any  suffi- 
cient cause  from  furnishing  the  security  within  the  time  allowed, 
the  Court  shall  set  aside  the  dismissal  upon  such  terms  as  to 
security,  costs  or  otherwise  as  it  thinks  fit,  and  shall  appoint  a  day 
for  proceeding  with  the  suit. 

'  The  dismissal  shall  not  be  set  aside  unless  the  plaintiff  has 
served  the  defendant  with  notice  in  writing  of  his  application. 

'The  provisions  of  the  Indian  Limitation  Act,  1877^,  with 
respect  to  an  application  under  section  103,  and  of  this  Code  with 
respect  to  an  appeal  from  an  order  rejecting  such  an  application, 
shall  apply,  so  far  as  they  can  be  made  applicable,  to  an  application 
under  this  section  for  an  order  to  set  aside  the  dismissal  of  a 
suit,  and  to  an  appeal  from  an  order  rejecting  such  an  ajiplication, 
respectively.* 

34.  In  section  386,  for  the  words  '  or  to  any  pleader  of  a  High  Amend- 

Court   whom   the    Court   issuing   the   commission   thinks   fit   to  ™eiit  of 

.  8. 380. 

appoint '  the  following  shall  be  substituted,  namely  : — 

'  or  to  any  pleader  or  other  person  whom  the  Court  issuing  the 

commission  may,  subject  to  any  rules  of  the  High  Court  in  this 

behalf,  think  fit  to  appoint.' 

35.  In  section  419,  after  the  words  *  Government  Pleader  in  any  Amend- 
Court '  the  words  *  or  such  other  person  as  the  Local  Govern-  ™®°*  °^ 
ment  may  for  any  Court  appoint  in  this  behalf '  shall  be  inserted. 

36.  In  section  424,  after  the  words  'intending  plaintiff'  the  Amend- 

words  '  and  the  relief  which  he  claims  '  shall  be  inserted.  ™®'^*  '^^ 

8.  434. 

37.(1)  In  section  432,  after  the  words  'British  India'  the  Amend- 
foUowing  shall  be  inserted,  namely  : —  ment  of 

'  or  at  the  request  of  any  person  competent  in  the  opinion  of  the 
Government  to  act  on  behalf  of  such  Prince  or  Chief.' 

(2)  To  the  same  section  the  following  shall  be  added,  namely  : — 

'An  appointment  under  this  section  may  be  made  for  the 
purpose  of  a  specified  suit  or  of  several  specified  suits,  or  for  the 

'  6  Bom.  482  and  Act  VIII  of  1859,  163,  supra,  p.  999.  Of.  Act  XIV  of 
Bee.  35.  1883,  sec.  588  C8). 

»  Act  XV  of  1877,  Sched.  II,  No. 


im2 


THE    SECOND   APPENDIX. 


Snits 
against 
Princes, 
Chiefs, 
ambassa- 
dors and 
envoys. 


Transposi- 
tion and 


purpose  of  all  such  suits  as  it  may  from  time  to  time  be  uecessai 
to  prosecute  or  defend  on  behalf  of  the  Prince  or  Chief. 

'  A  person  ajjpointed  under  this  section  may  authorise  or  appoint 
persons  to  make  and  do  appearances,  applications  and  acts  in 
any  such  suit  or  suits  as  if  he  were  himself  a  party  to  the  suit 
or  suits.' 

38.  For  section  433  the  following  shall  be  substituted,  namely  : — 
'433.  (1)  Any  such  Piince  or  Chief,   and  any  ambassador  or 

envoy  of  a  Foreign  State,  may,  with  the  consent  of  the  Governor 
General  in  Council,  certified  by  the  signature  of  one  of  the 
Secretaries  to  the  Government  of  India  (but  not  without  such 
consent),  be  sued  in  any  competent  Court. 

'  (2)  Such  consent  may  be  given  with  respect  to  a  specified  suit  or 
to  several  specified  suits,  or  with  respect  to  all  suits  of  any  speci- 
fied class  or  classes,  and  may  specify,  in  the  case  of  any  suit 
or  class  of  suits,  the  Court  in  which  the  Prince,  Chief,  ambassador 
or  envoy  may  be  sued ;  but  it  shall  not  be  given  unless  the  Prince, 
Chief,  ambassador  or  envoy — 

'  (a)  has  instituted  a  suit  in  the  Court  against  the  person  desiring 
to  sue  him,  or 

'  (6)  by  himself  or  another  trades  within  the  local  limits  of  the 
jurisdiction  of  the  Court,  or 

*  (c)  is  in  possession  of  immoveable  property  situate  within  those 
limits  and  is  to  be  sued  with  reference  to  such  possession  or  for 
money  charged  on  that  property. 

'  (3)  No  such  Prince,  Chief,  ambassador  or  envoy  shall  be  arrested 
under  this  Code,  and,  except  with  the  consent  of  the  Governor 
General  in  Council  certified  as  aforesaid,  no  decree  shall  be 
executed  against  the  property  of  any  such  Prince,  Chief,  ambassador 
or  envoy. 

*  (4)  The  Governor  General  in  Council  may,  by  notification  in 
the  Gazette  of  India,  authorise  a  Local  Government  and  any 
Secretary  to  that  Government  to  exercise,  with  respect  to  any 
Prince,  Chief,  ambassador  or  envoy  named  in  the  notification,  the 
functions  assigned  by  the  foregoing  sub-sections  to  the  Governor 
General  in  Council  and  a  Secretary  to  the  Government  of  India, 
respectively. 

'  (5)  A  person  may,  as  a  tenant  of  immoveable  property,  sue, 
without  such  consent  as  is  mentioned  in  this  section,  a  Prince, 
Chief,  ambassador  or  envoy  from  whom  he  holds  or  claims  to  hold 
the  property.' 

39.  (i)  Section  434  shall  become  section  229  b,  and  any  reference 
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made  before  the  commencement  of  this  Act  in  any  notification  or  amend- 
other  document  to  section  434   shall  be   read  as  a  reference  to  ™®°.*  °^ 

section 
section  229  B.  .^.^ 

(2)  In  section  229  b,  the  words  '  or  continued'  shall  be  inserted 
after  the  word  '  established.' 

40.  After  section  433  the  following  section  shall  be  inserted,  Style  of 

namely  :—  P"/?.!f.  , 

»   or  •       T^  •  1'       ^1  '  ^^°^  Chiefs 

'434.  A  Sovereign  Prince  or  ruling  Chief  may  sue,  and  shall  be  as  parties 

sued,  in  the  name  of  his  State  :  to  ^'^i*''- 

'Provided  that  in  giving  the  consent  referred  to  in  the  last 

foregoing   section    the    Governor   General   in   Council   or   Local 

Government,  as  the  case  may  be,  may  direct  that  any  such  Prince 

or  Chief  shall  be  sued  in  the  name  of  an  agent  or  in  any  other 

name  ^.'  . 

41.  To  section  464  the  following  shall  be  prefixed,  namely  : —       Princes 

*  Nothing  in  this  Chapter  applies  to  a  Sovereign  Prince  or  ruling  *°^^^  '^^' 
Chief  suing  or  being  sued  in  the  name  of  his  State  or  being  sued,  of  Court, 
by  direction  of  the  Governor  General  in  Council  or  a  Local  Govern- 
ment, in  the  name  of  an  agent  or  in  any  other  name,  and.' 

42.  In  section  503,  clause  [d),  the  words  '  as  the  Court  thinks  Amend- 
fit '  shall  be  inserted  after  the  words  '  by  way  of  remuneration.'        I^^co^** 

43.  In  section  504,  for  the  words  '  the  Coui-t  may  appoint  the  Amend- 
Collector '  the  words  '  the  Court  may,  with  the  consent  of  the  "®°*  ^"^ 
Collector,  appoint  him    shall  be  substituted. 

44.  In  section  539,  for  the  words  'having  a  direct  interest'  the  Amend- 
words  '  having  an  interest '  shall  be  substituted  \  T^I^^n° 

"•  Soy' 

45.  To  section  540  the  following  shall  be  added,  namely : —         Addition 
'  An  appeal  may  lie  under  this  section  from  an  original  decree  ^  *'  ^^°' 

passed  ex  parte  ^.' 

46.  To  section  549  the  following  shall  be  added,  namely : —         Addition 
'  If  such  security  be  furnished,  any  costs  for  which  a  surety  may  ^  *•  ^'♦9- 

have  rendered  himself  liable  may  be  recovered  from  him  in  execution 
of  the  decree  of  the  Appellate  Court  in>  the  same  manner  as  if 
he  were  the  appellant.' 

47.  (i)  For  section  551  the  following  shall  be  substituted  *,  Power  to 
1  dismiss 

namely:—  ^      ^pp^^l 

'  551-  (i)  The  Appellate  Court,  if  it  thinks  fit,  may,  after  fixing  without 

»  2  All.  690  :  7  Bom.  H.  C,  0.  C.  J.  »  2  Cal.  272  :   2  Bom.  644 :  4  All, 

150.  387- 

"  Se  Bedford  Charity,  2  Swanst.  *  Punjab  Record,  Civil  Judgment, 

518 :  8  Cal.  32  :  7  All.  178.  No.  76  of  1882. 
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sending 
notice  to 
lower 
Court. 


Amend- 
ment of, 
and  ad- 
dition to, 
8.  56 1 . 


Amend- 
ment of 
8.  562. 


a  day  for  hearing  the  appellant  or  his  pleader  and  hearing  him  ac- 
cordingly if  he  appears  on  that  day,  dismiss  the  appeal  without 
sending  notice  of  the  appeal  to  the  Court  against  whose  decree  the 
appeal  is  made  and  without  serving  notice  on  the  respondent  or  his 
pleader. 

'  (2)  If  on  the  day  fixed  under  sub-section  (i)  or  any  other  day 
to  which  the  hearing  may  be  adjourned  the  appellant  does  not 
attend  in  person  or  by  his  pleader,  the  appeal  shall  be  dismissed  for 
default. 

'  (3)  The  dismissal  of  an  appeal  under  this  section  shall  be  noti- 
fied to  the  Court  against  whose  decree  the  appeal  is  made.' 

(2)  For  the  first  paragraph  of  section  552  the  following  shall  be 
substituted,  namely : — 

'  Unless  the  Appellate  Court  dismisses  the  appeal  under  the  last 
foregoing  section,  it  shall  fix  a  day  for  hearing  the  appeal.' 

(3)  In  section  558  the  words  and  figures  'section  551,  sub- 
section (2),'  shall  be  inserted  before  the  word  and  figures  '  section 
556.' 

48.  (i)  For  the  proviso  to  the  first  paragraph  of  section  561  the 
following  shall  be  substituted,  namely: — 

'  Provided  he  has  filed  the  objection  in  the  Appellate  Court 
within  one  month  from  the  date  of  the  service  on  him  or  Iiia 
pleader  under  section  553  of  notice  of  the  day  fixed  for  hearing  the 
appeal,  or  within  such  further  time  as  the  Appellate  Court  may  see 
fit  to  allow '.' 

(2)  To  the  same  section  the  following  shall  be  added,  namely': — 

'  Unless  the  respondent  files  with  the  objection  a  written  acknow- 
ledgment from  the  appellant  or  his  pleader  of  having  received 
a  copy  thereof,  the  Appellate  Court  shall  cause  such  a  copy  to  be 
served,  as  soon  a<3  may  be  after  the  filing  of  the  objection,  on 
the  appellant  or  his  pleader,  at  the  expense  of  the  respondent. 

'  The  provisions  of  Chapter  XLIV  shall,  so  far  as  they  can  be 
made  applicable,  apply  to  an  objection  under  this  section ''. 

49.  (i)  In  section  562  the  words  'so  as  to  exclude  any  evidence 
of  fact  which  appears  to  the  Appellate  Court  essential  to  the  deter- 
mination of  the  rights  of  the  paiiies'  are  hereby  repealed. 

(2)  In  the  same  section,  for  the  word  '  investigate  '  the  word 
'  determine  '  shall  be  substituted  *. 


248. 


14  Cal.  610 :  8  P>om.  559  :  4  All. 


*  4  AJl.  430. 

'  I  Bom.  75  :  8  Mad.  214. 

*  The  sections  of  the  Code  affected 


by  sees.  49,  50,  51  and  52  of  Act  VII 
of  1888  had  been  found  to  limit 
unduly  the  discretion  of  appellate 
courts. 
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50.  Section  563  is  hereby  repealed.  Repeal  of 

8.  563.  . 

51.  In  section  565,  for  tlie  word  '  shall '  the  word  '  may '  shall  be  Amend- 
substituted.  ment  of 

8.  565. 

52.  (i)  In  section  566  the  words  'and  the  evidence  upon  the  Amend- 
record  is  not  sufficient  to  enable  the  Appellate  Court  to  determine  ^^°*  ^^ 
such  issue  or  question '  are  hereby  repealed. 

(2)  In  the  same  section,  between  the  words  'the  Appellate 
Court  may '  and  the  words  'frame  issues  '  the  words  '  if  necessary  ' 
shall  be  inserted. 

53.  (i)  In   section  582,  for  the  words  'the  words  " plaintiff,"  ^inend- 
" defendant"  and  "suit"  shall  be  held  to  include  an  appellant,  a  ^^gj*^ 
respondent   and   an   appeal,  respectively,'  the   following  shall  be 
substituted,  namely : — 

'  the  word  "plaintiff"  shall  be  held  to  include  a  plaintiff-appellant 
to  defendant-appellant,  the  word  "  defendant "  a  plaintiff-respondent 
or  defendant-respondent,  and  the  word  "  suit  "  an  appeal  *.' 

(2)  In  the  same  section,  the  words  and  figures  *  including  those 
of  section  372  A,'  shall  be  inserted  after  the  words  '  The  provisions 
hereinbefore  contained.' 

54.  To  section  584  the  following  shall  be  added,  namely: —         Addition 
'  An  appeal  may  lie  under  this  section  from  an  appellate  decree      ^'  ^^^' 

passed  ex  2>cirle  '^.' 

55.  (i)  In  section  588,  clause  (9),  for  the  word  'or'  the  word  Araend- 
'  for '  shall  be  substituted.  "'^"ss"^ 

(2)  In  the  same  section,  clause  (16),  for  the  words  'the  first 
paragraph  of  the  words  'and  orders  under'  shall  be  substi- 
tuted. 

56.  The  first  paragraph  of  section  589,  and  the  word  *  other '  in  Repeal  of 
the  second  pai'agraph  of  that  section,  are  hereby  repealed.  P    g" 

57.  Section  599,  and  in  section  601  the  words  '  within  thirty  Repeal  of 
doys  from  the  date  of  the  order,'  are  hereby  repealed.  ^-  .'^99  ai^«* 

58.  After  the  second  paragraph  of  section  610  the  following  «•  60 1. 
shall  be  inserted,  namely : — 

*  In  so  far  as  the  order  awards  costs  to  the  respondent,  it  may  Addition 
be  executed  against  a  surety  therefor,  to  the  extent  to  whidi  he  "^  ^'    *°* 
has  rendered  himself  liable,  in  the  same  manner  as  it  may  be 
executed  against  the  appellant : 

'  Provided  that  such  notice  in  writing  as  the  Court  in  each  case 
thinks  sufficient  has  been  given  to  the  surety '.' 

'  7  All.  693.  '•  2  Mad.  75.  =  2  All.  604:   12  C:vl.  403. 

4  E  2 
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Addition 
to  s.  626. 


Power  to 
refer  to 
High 
Court 
questions 
as  to  juris- 
diction 
in  small 


Power  of 
District 
Court  to 
submit  for 
revision 
proceed- 
ings had 
under  mis- 
take as 
to  jurisdic- 
tion in 
small 
Causes. 


Amend- 
ment of, 
and  ad- 
dition to, 
8.  648. 


69.  To  section  626  the  following  proviso  shall  be  added, 
namely : — 

'and 

'  (c)  an  application  made  under  section  624  to  the  Judge  who 
delivered  the  judgment  may,  if  the  Judge  has  ordered  notice  to 
issue  under  proviso  (a)  to  this  section,  be  disposed  of  by  his 
successor '.' 

60.  After  section  646  the  following  shall  be  inserted,  namely: — 
'  646  A.  (i)  If  at  any  time  before  judgment  a  Court  in  which 

a  suit  has  been  instituted  doubts  whether  the  suit  is  cognizable 
by  a  Court  of  Small  Causes  or  is  not  so  cognizable,  it  may  submit 
the  record  to  the  High  Court  with  a  statement  of  its  reasons  for 
the  doubt  as  to  the  nature  of  the  suit. 

'  (2)  On  receiving  the  record  and  statement  the  High  Court 
may  order  the  Court  either  to  proceed  with  the  suit  or  to  return 
the  plaint  for  presentation  in  such  other  Court  as  it  may  in  its 
order  declare  to  be  competent  to  take  cognizance  of  the  suit. 

'  646  B.  (i)  If  it  appears  to  a  Disti'ict  Court  that  a  Court 
subordinate  thereto  has,  by  reason  of  erroneously  holding  a  suit 
to  be  cognizable  by  a  Court  of  Small  Causes  or  not  to  be  so 
cognizable,  failed  to  exercise  a  jurisdiction  vested  in  it  by  law,  or 
exercised  a  jurisdiction  not  so  vested,  the  Distiict  Court  may,  and, 
if  required  by  a  party,  shall,  submit  the  record  to  the  High  Court 
with  a  statement  of  its  reasons  for  considering  the  opinion  of  the 
subordinate  Court  with  respect  to  the  nature  of  the  suit  to  be 
erroneous. 

'  (2)  On  receiving  the  record  and  statement,  the  High  Court 
may  pass  such  order  in  the  case  as  it  thinks  fit. 

'  (3)  With  respect  to  any  proceeding  subsequent  to  decree  in 
any  case  submitted  to  the  High  Court  under  this  section,  the  High 
Court  may  make  such  order  as  in  the  circumstances  appears  to  it 
to  be  just  and  proper. 

'  (4)  A  Court  subordinate  to  a  District  Court  shall  comply  with 
any  requisition  which  the  District  Court  may  make  for  any  record 
or  information  for  the  purposes  of  this  section.' 

61.  (i)  For  the  third  paragraph  of  section  648  the  following 
shall  be  substituted : — 

'  and  the  Court  making  an  arrest  under  this  section  shall  send 
the  person  arrested  to  the  Court  by  which  the  warrant  of  arrest 
was   issued,  unless  he    shows   cause   to   the    satisfaction   of  the 

»  10  Cal.  80  :  4  All.  278. 


ill 
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former  Court  why  he  should  not  be  sent  to  the  latter  Court,  or 
unless  he  furnishes  sufficient  security  for  his  appearance  before 
the  latter  Court  or  (where  the  case  is  one  under  Chapter  XXXIV) 
for  satisfying  any  decree  that  may  be  passed  against  him  by  that 
Court,  in  either  of  which  cases  the  Court  making  the  arrest  shall 
release  him.' 

(2)  To  section  648  the  following  shall  be  added,  namely  : — 
'  Where  a  person  to  be  arrested  or  moveable  property  to  be 
attached  under  this  section  is  within  the  local  limits  of  the 
ordinary  original  civil  jurisdiction  of  the  High  Court  of  Judicature 
at  Fort  William  in  Bengal  or  at  Madras  or  Bombay,  or  of  the 
Court  of  the  Recorder  of  Eangoon,  the  copy  of  the  warrant  of 
arrest  or  of  the  order  of  attachment,  and  the  probable  amount 
of  the  costs  of  the  arrest  or  attachment,  shall  be  sent  to  the 
Court  of  Small  Causes  of  Calcutta,  Madras,  Bombay  or  Rangoon, 
as  the  case  may  be,  and  that  Court,  on  receipt  of  the  copy  and 
amount,  shall  proceed  as  if  it  were  the  District  Court/ 

62.  In  section  650 A,  the  words  'or  continued'  shall  be  inserted  Amend- 
after  the  word  '  established.'  °^t:°*  °f 

8.  O50A. 

63.  To  section 652  the  following  shall  be  added,  namely: —  Addition 
'A  High  Court  not   established  under  the  Statute   24   &   25*°  ^-^52 

Victoria,  chapter  104  {an  Act  for  establishing  High  Courts  of 
Judicature  in  India),  may,  from  time  to  time,  with  the  previous 
sanction  of  the  Local  Government,  make,  with  respect  to  any 
matter  other  than  procedure,  any  rule  which  any  High  Court  so 
established  might  under  section  15  of  that  Statute  make  with 
respect  to  any  such  matter  for  any  part  of  the  territories  under 
its  jurisdiction  which  is  not  included  within  the  limits  of  a  presi- 
dency-town. Rules  so  made  shall  be  published  in  the  same  manner, 
and  shall  thereupon  have  the  same  force,  as  rules  made  and 
published  under  this  section  for  the  regulation  of  matters  connected 
with  procedure.' 

64.  In  form  No.  137  of  the  fourth  schedule  the  words  'bound  Amend- 
by  the  decree '  shall  be  inserted  after  the   words   '  remove  any  f^^^ 
person.'  No.  137. 

65.  (i)  After  claus   (n)  of  section  17  of  the  Indian  Registration  Ameud- 
Act,  1877,  as  amended  by  the  Indian  Registration  Act,  i886,  the  ^^l^^l. 
following  clause  shall  be  added,  namely  : —  tion  Act. 

'  (0)  a  certificate  of  sale  granted  to  the  purchaser  of  any  property 
sold  by  public  auction  by  a  Civil  or  Revenue  officer.' 

(2)  In  the  second  paragraph  of  section  50  of  the  same  Act,  for 
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the  word  and  letter  'and  (n)'  the  letters  and  word  '  (n)  and  (0)' 
shall  be  substituted. 

(3)  The  Indian  Registration  Act,  1877,  shall  be  construed  as  if 
the  amendments  made  in  it  by  this  section  had  been  made  therein 
by  Act  XII  of  1879  (<^'*  ■^'^^  ^  amend  the  Code  of  Civil  Procedure, 
the  Registration  Act,  iS'j'j,  and  the  Limitation  Act,  1877)  : 

Provided  that  nothing  in  this  sub-section  shall  be  deemed  to 
a£Fect  a  decree  or  order  made  by  any  Court  before  the  commence- 
ment of  this  Act^ 


*  The  remaining  section  (66)  of  Act  which  it  effects  have  been  made 
VII  of  1 888  is  here  omitted,  as  the  in  their  proper  places,  supra,  pp.  looo, 
amendments  of  the  Limitation  Act       looi. 


ADDENDA. 

VOL.   I. 

P.  ix,  1.  3,  after  Council  insert  '  in  exercise  of  the  powers  delegated  by  the 
Charter  Act  of  1833,  and  the  Indian  Councils  Act,  1861 '.' 

P.  xvi,  note  i,  add  'Practically  speaking,'  said  Sir  James  Stephen,  when 
presenting  the  report  on  the  Bill  which  became  the  Indian  Evidence  Act, 
'  these  attractive  words  mean  little  more  than  an  imperfect  understanding 
of  imperfect  collections  of  not  very  recent  editions  of  English  text-books.* 

P.  xxii,  note  4,  add  14  Cal.  183. 

P.  xxiii,  note  4,  I.  2,  after  164  insert  Livingston  also  used  them  in  his  draft 
code  of  evidence.     See  his  Works,  ii.  463,  470,  512. 

P.  XXV,  1.  27,  as  to  the  effect  of  illustrations,  see  7  Cal.  135,  and  Co.  Litt.  24": 
'  Exempla  illustrant,  non  restringunt  legem.' 

P.  xxvi,  last  line,  after  performance  insert  public  nuisances  and  challenging 
jurors :  in  the  Registration  Act,  sec.  3,  where  '  addition '  is  defined  with 
reference  to_the  practice  of  the  polyandrous  tribes  of  Malabar  ; 

P.  xxvii,  1.  4,  add  For  these  districts,  in  some  of  which  blood-feuds,  border- 
raids  and  cattle-lifting  still  prevail,  and  the  legislature  has  to  recognise 
tribal  responsibility,  the  decisions  of  elders,  periodical  redistribution  of 
land,  and  migi-atory  cultivation,  provision  is  made  by  regulations  framed 
by  the  Local  Governments  under  33  Vic.  c.  3,  and  by  executive  notifica- 
tions under  Act  XIV  of  1874. 
11.  6,  8,  9.  As  to  referring  to  statements  of  objects  and  reasons,  see  8  Bom. 
247,  and  In  re  Mew,  31  L.  J.  Btcy.  87.  As  to  reports  of  Select  Com- 
mittees, see  14  Cal.  729.     As  to  speeches  in  council,  5  Mad.  384. 

P.  4,  note  2,  add  The  Indian  Code  of  Civil  Procedure,  sec.  433,  exempts  them 
from  arrest  on  civil  process. 

P.  5, 1.  10,  after  1879  insert  sec.  8  expressly  declares  that  the  law  relating  to 
offences  for  the  time  being  in  force  in  British  India  shall  extend  to  all 
native  Indian  subjects  of  Her  Majesty  in  any  place  beyond  the  limits  of 
British  India  and  to  all  European  British  subjects  in  the  dominions  of 
Provinces  and  States  in  India  in  alliance  with  Her  Majesty.  The  same 
Act 

P.  7 J  insert  in  their  alphabetical  order : — 
Distresses,  illegal  (XV  of  1882,  sec.  68). 
Electricity  (XIII  of  1887,  sec.  5). 
Land-acquisition,  mines  (XVIII  of  1885,  sec.  12). 
Native  Passenger  Ships  (X  of  1887,  chap.  v). 

Presidency  Small  Cause  Courts  (XV  of  1882,  sec.  68,  and  cc.  xi  and  xii). 
Registration  of  births,  deaths  and  marriages  (VI  of  1886,  sec.  27). 

'  3  &  4  Wm,  IV,  c.  85,  and  24  of   the    former    statute,   the   proviso 

&  25  Vic.  c.  67.     For  the  limitations  in  sec.  22  of  the  latter   statute,  and 

on  the  legislative  power  of  the  Gover-  the  cases  reported  in  L.  R.,  3  I.  A.  loa, 

nor  General  in  Council,  see  sec.  46  and  3  Cal.  63. 
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Reserve  Forces  (IV  of  1888  sec.  6). 

Steamships,  Inland  (VII  of  1884,  sec.  6). 

Tramways  (XI  of  1886,  sees.  25,  27). 

Wild  birds  and  game  (XX  of  1887). 
V.  8,  under  '(«)  Madras  Presidency^  insert: — 

Game  and  Fish,  Nflgiris  (Mad.  Act  II  of  1879). 

Gunpowder  (Mad.  Act  I  of  1880,  sec.  8). 

Landing  and  Shipping  fees  (Mad.  Act  III  of  1885,  sec.  9). 

Madras  Harbour  (Mad.  Act  II  of  1886,  sees.  76-85). 

Vaccination  and  Inoculation  (Mad.  Act  V  of  1884,  sees.  112-1 16). 
Under  '  (i)  Bombay  Presidency^  insert : — 

District  Municipalities  (Bom.  Act  II  of  1884,  sec.  45). 

Kariichi  Port-trust  (Bom.  Act  VI  of  1886,  sees.  58,  70-78). 

Kar£ichi  Tramways  (Bom.  Act  II  of  1883,  sees.  17-21,  24). 

Khoti  settlement  (Bom.  Act  I  of  1880,  sec.  15). 

Landing  and  wharfage  fees  (Bom.  Act  VII  of  1882,  sec.  7). 

Local  Boards  (Bom.  Act  I  of  1884,  sec.  70). 

Matsld^rs  (Bom.  Act  VI  of  1887,  sees.  31,  32). 

Pilgrims,  Aden  (Reg.  XI  of  1887). 

Pilgrims'  protection  (Bom.  Act  II  of  1887). 
Pp.  8,  9,  under  '  (c)  Lower  Provinces,^  insert : — 
•  Calcutta  Survey  (Ben.  Act  I  of  1887,  sec.  25). 

Chittagong  Port  Commissioners  (Ben.  Act  IV  of  1887,  sec.  30  and  c.  viii). 

Local  Self-government  (Ben.  Act  III  of  1885,  sees.  140,  144). 

Produce,  illegal  interference  with  (VIII  of  1885,  sec.  186). 

Vaccination  (Ben.  Act  II  of  1887,  sec.  8). 
P.  9,  col.  1, 1.  2,  add  Ben.  Act  IV  of  1876  amended  by  Ben.  Act  I  of  1882. 

L  6,  add  V  of  1887,  sec.  32. 
P.  9,  under  '  (rf)  North  Western  Provinces,^  insert : — 

Canals  and  Drainage  (VIII  of  1873,  sec.  70). 

Chaukfd^  (XX  of  1856,  sees.  45,  48,  49,  53,  55). 

Courts  Martial  (Ben.  Reg.  XX  of  1810). 

Foreign  Emigrants  (Ben.  Reg.  XI  of  1812). 

Hackney  carriages  (XIV  of  1879). 

High  Court  (XIII  of  1869,  sec.  4). 

Jhiinsf  Encumbered  Estates  (XVI  of  1882,  sec.  6). 

Lending  to  covenanted  civil  servants  (Ben.  Reg.  VII  of  1823,  sec.  4). 

Land-revenue  (XIX  of  1873,  sees,  loo,  142). 

Local  Boards  (XIV  of  1883,  sec.  51). 

Minors  (XL  of  1858,  sec.  22). 

Opium  (Ben.  Reg.  XX'of  1817  :  Act  XIII  of  1857). 

Passage  of  troops  (Reg.  VI  of  1825). 

Rent  (XII  of  1881,  sees.  51,  87,  92,  107,  131). 

State  Offences  (Reg.  X  of  1804). 
Under  '  (c)  Panj'db,'  insert : — 

Courts  (XVIII  of  1884,  sees.  14,  37,  60). 

District  Boards  (XX  of  1883,  sees.  57,  82). 

European  British  minors  (XIII  of  1874,  sec.  14). 

Frontier  crossing  (Reg.  VII  of  1873). 

Haz^ra  forests  (Reg.  II  of  1879,  sees.  25,  26,  28). 
Land-revenue  (XVII  of  1887,  sees.  39,  108,  149). 
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Under  '  (/)  Oudh,'  insert  :— 

Civil  Courts  (XIII  of  1879,  sees.  32-36). 

European  British  Minors  (XIII  of  1874,  sec.  14). 

Land-revenue  (XVII  of  1876,  sees.  64,  104). 

Laws  (XVIII  of  1876,  sees.  37  and  42). 

Minors  (XL  of  1858,  sec.  52). 

Rent  (XXII  of  1886,  gee.  107). 
Under  '  {g)  Central  Provinces,^  insert : — 

Civil  Courts  (XVI  of  1885,  sec.  19,  cl.  (3),  (4). 

European  British  Minors  (XIII  of  1S74,  sec.  14). 

Tenancy  (IX  of  1883,  sec.  24). 
Under  '  (h)  Burma,^  insert : — 

European  British  Minors  (XIII  of  1874,  sec.  14). 

Forests,  Upper  Burma  (Reg.  VI  of  1887). 

Frontier  crossing,  Upper  Burma  (Reg.  IX  of  1887). 

Land-acquisition,  Upper  Burma  (Reg.  IX  of  1886,  sees.  28,  29). 

Laws,  Upper  Burma  (XX  of  1886). 

Military  police  (Reg.  II  of  1887). 

Pilots  (XII  of  1883,  sees.  4,  5). 

Rangoon  Tramways  (XXII  of  1883,  sec.  14  et  seq.). 

Registration  of  documents,  Upper  Burma  (Reg.  I  of  1887,  sec.  7). 

Ruby  Regulation,  Upper  Burma  (Reg.  XII  of  1887), 
P.  10,  col.  I,  1.  3,  add  sec.  37  :  Reg.  V  of  1887,  sec.  21. 
P.  10,  under  '  (i)  Coorg,'  insert  :  — 

European  British  Minors  (XIII  of  1874,860.  14). 
Under  '  (_;)  Ajmer  and  Merwdra,'  insert :  — 

European  British  Minors  (XIII  of  1874,  sec.  14). 

Land  and  revenue  (Reg.  II  of  1877,  sec.  iii). 

Laws  (Reg.  Ill  of  1877,  sees.  37,  41). 

Municipalities  (Reg.  V  of  1886,  sees.  121-139,  146). 
Under  '  (J)  Assam'  insert : — 

European  British  minors  (XIII  of  1874,  sec.  14). 

G^ro  Hills  (Reg.  I  of  1882,  sees.  3,  5,  6). 

Land  and  revenue  (Reg.  I  of  1886,  sees.  25,  58,  142,  156). 
P.  17,  note  2,  add  and  see  the  Madras  Hackney  Carriages  Act  (Mad.  Act 

III  of  1879,  sec.  49). 
P.  18,  note  3,  add  4  Mad.  410. 
P.  19,  1.  37,  add  note  5,   Under  Act  V  of  1871,  sec.  33,  as  amended  by 

Act  IX  of  1882,  the  Governor  General  in  Council  has  appointed  the 

penal  settlements  of  Port  Blair  and  the  Nicobar  Islands,  see  Macpherson's 

Lists,  595. 
P.  20, 1.  33,  add  A  definite  period  must  be  stated  in  the  sentence.    An  order, 

for  instance,  directing  the  accused  to  be  imprisoned  until  he  gives  security 

is  bad  (8  Cal.  644). 
P.  21,  1.  29,  add  note  As  to  forfeiture  of  watana  in  Bombay,  see  Bom.  Acts  III 

of  1874  and  V  of  1886, 
P.  23,  note  i,  add  See  also  Ben.  Reg.  VII  of  1833,  sees.  2  and  3,  and  Acts  XIII 

of  1857,  sec.  9,  and  XIII  of  1879,  sees.  32-34. 
note  3,  add  In  Burma  see  Acts  XVI  of  1886,  sec.  6,  XX  of  1886,  tec.  7 

and  sched.  iii,  and  XV  of  1887,  sec.  8. 
P.  33,  1.  4,  after  '  sufficient '  insert  (7  Suth.  Civ.  R.  299). 
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1-  3i>   oft^r  'vaccination'  insert  and  as  to  the  sale  and  seizure  of  un- 
wholesome food. 

P.  56,  note  i,  add  see  9  Ben.  229,  per  Couch,  C.J. 

P.  96,  note  3,  insert  Conservators  of  Rivers,  etc.  (Mad.  Act  VI  of  1884, 
sec.  23) :  Inspectors  under  the  Glanders  and  Farcy  Act  (XX  of  1879,  sec. 
4) ;  Members  of  Local  Boards,  etc.  (Mad.  Act  V  of  1884,  sec.  43,  and 
Bom.  Act  I  of  1884,  sec.  71) :  Officers  appointed  under  the  Inland 
Emigration  Act  I  of  1S82,  sec.  8  :  Registrars  of  births  and  deaths  (VI 
of  1886,  sec.  14)  ;  and  see  Act  XVI  of  1882,  sec.  29;  VI  of  1884,  sec. 
42,  cl.  (3) :  Bom.  Act  II  of  1884,  sec.  46  :  Ben.  Act  IV  of  1887,  sec.  63. 

P.  97,  note  3,  add  see  and  consider  10  Mad.  255,  where  A  dug  up  and  dis- 
honestly removed  some  cartloads  of  earth,  part  of  a  piece  of  waste  land 
belonging  to  Government,  and  the  High  Court  {ratione  dissentiente 
Brandt  J.)  held  that  A  was  not  guilty  of  theft. 

P.  98,  note  4,  where  the  actual  possession  is  in  a  ryot  paying  rent  directly  to 
the  landowner,  see  9  Ben.  229. 

P.  107,  note  i,  add  Mad.  Act  VIII  of  1878,  sec.  13. 
note  1,  add  9  Bom.  A.  C.  Cr.  9. 

Pp.  110,  111.  The  provisions  of  sees.  67,  68,  69  apply  to  previous  offences 
committed  and  persons  punished  under  the  Madras  Excise  law.  Mad. 
Act  I  of  1886,  sec.  68. 

P.  Ill,  note  5,  see  10  All.  58,  62,  67,  69. 

P.  141,  after  138  insert  the  following  section: — 

1 38  A.    The  foregoing  sections  of  this  chapter  shall  apply  as  if  Her  Majesty's 
Indian  Marine  Service  were  comprised  in  the  Navy  of  the  Queen '. 

P.  149,  note  21,  I.  4,  after  31  insert,  and  see  Acts  XVII  of  1885,  sec.  12,  and 
XVIII  of  1887,  sec.  18. 

P.  150,  note  i,  add  and  see  Acts  XVII  of  1885,  sec.  12,  and  XVIII  of  1887, 
sec  18. 

P.  153,  note  3,  add  Acts  XIV  of  1883,  sec.  51  ;  XV  of  1883,  sec.  65  ;  XX  of 
1883,  sec.  62  ;  XIII  of  1884,  sec.  35  ;  XVII  of  1884,  sec.  37  :  Mad.  Acts 
IV  of  1884,  sec.  260,  and  V  of  1884,  sec.  158 ;  and  R^.  V  of  1886,  sec. 
146. 
note  5,  add  and  see  10  All.  65. 

P.  157,  note  i,  add  12  Bom.  63. 

P .  158,  note  i ,  add  In  the  second  branch  of  the  section  '  an  offence '  means '  some 
particular  offence,'  1 5  Cal.  386. 

P.  159,  sec.  179,  see  10  Bom.  185. 

note  4,  add  That  no  suit  lies  against  a  witness  making  a  false  statement  in 
the  course  of  a  judicial  proceeding,  see  10  Mad.  87. 

P.  160,  note  i,  add  In  14  Cal.  314  Petheram  C.J.  held  that  the  section 
applied  to  those  cases  in  which  the  police  are  induced  upon  the  informat'on 
supplied  to  them  to  do  or  omit  something  which  might  affect  some  third 
person,  and  which  they  would  not  have  done  if  they  had  known  the  true 
state  of  things. 

P.  161,  note  3,  add  and  see  Act  VI  of  1883,  sec.  I. 

P.  162,  sec.  188,  1.  I,  The  'order'  must  be  actually  in  force,  10  All.  115. 
note  3,  1.  4,  after  144  insert,  or  the  Telegraph  Act  XIII  of  1885,  sec.  16. 

P.  164,  sec.  191,  see  Act  V  of  1884,  sec.  2. 

'  Act  XIV  of  1887,  sec.  79. 
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P.  166,  note  2, 1.  9,  add  see  also  li  Bom.  702  :  14  Cal.  653. 

note  5,  Acts  XI  of  1841  and  XII  of  1842  are  now  repealed  by  Act  VIII  of 
1887. 
P.  169,  note  3,  add  And  see  14  Cal.  653. 
P.  170,  notes,  col.  i,  1.  4,  after  749  insert  8  All.  252. 
P.  173,  note  8,  add  and  see  5  All.  598  :   14  Cal.  633. 
P.  174,  note  3, 1.  5,  after  compounded  insert  (Crim.  Proc.  Code,  sec.  346). 
P.  193,  note  i,  add  As  to  weights  and  measures  in  the  Presidency  Towns  see 

Ben.  Act  IV  of  1886,  sees.  55,  56 :  Mad.  Act  IV  of  1884,  sec.  205  :  Bouj. 

Act  IV  of  1882. 
P.  194,  note  5,  add  A  Muhammadan  who  sacrifices  a  cow  before  sunrise  in  his 

own  compound  is  not  guilty  of  a  public  nuisance,  though  the  compound  is 

visible  from  a  public  road,  10  All.  44. 
P.  195,  note  4,  add  The  Madras  Excise  Act  (Mad.  Act  I  of  1886),  sec.  57,  cl.  a, 

provides  for  cases  in  which  the  admixture  does  not  amount  to  adul 

teration. 
note  6,  add  see  Bengal  Act  III  of  1886. 
P.  200,  note  2, 1.  8,  after  244  insert  and  see  10  All.  46. 
P.  202,  sec.  295,  see  10  Mad.  126,  where  a  Hindii  had  sexui^l  intercourse  at 

9  P.M.  within  an  enclosure  surrounding  the  tomb  of  a  Muhammadan  faqir. 

The  'object'  mentioned  in  1.  2  is  an  inanimate  object,  10  All.  150. 
P.  207,  note  2, 1.  3,  after  wife  insert  and  see  8  All.  622  and  635. 
P.  211,  sec.  304  A,  see  for  an  illustration  14  Cal.  566,  where  a  quack  (kdbirdj), 

untaught  in  matters  of  surgery,  operated  for  internal  piles  by  cutting 

them  out  with  a  common  knife,  and  the  patient  died  from  haemorrhage. 
P.  235,  note  3,  add  10  Mad.  255,  259. 

note  5,  as  to  fish  see  also  10  Bom.   194:    15  Cal.  388  and  402.     A  bull 

dedicated  to  an  idol,  and  then  set  free,  is  not  res  nullias,  but  prima  facie 

belongs  to  the  trustee  of  the  temple  where  the  idol  is  worshipped,  1 1  Mad. 

145.    Otherwise,  apparently,  where  the  bull  is,  on  the  death  of  a  relative 

of  its  owner,  let  loose  as  part  of  the  funeral  ceremony,  9  All.  348,  following 

8  All.  51. 
note  8,  add  10  Mad.  186. 
P.  238,  sec.  379,  see  10  Bom.  193. 
P.  248,  note  i,  add  and  see  9  All.  670. 

P.  250,  sec.  410,  last  clause,  see  9  All.  348,  following  8  All.  51. 
P.  256,  note  3,  add  see  also  12  Cal.  660,  where  the  Court  held,  in  accordance 

with  ill.  (d),  that  the  damage  contemplated  in  sec.  435  need  not  consist  in 

the  infringement  of  an  existing  present  and  complete  right,  but  might  be 

caused  by  an  act  done  now  with  intent  to  defeat  a  right  about  to  come 

into  existence. 
P.  258,  note  4,  add  And  now  see  Act  V  of  1888,  sec.  4,  cl.  (6). 
1'.  259,  note  5,  add  The  imjjosition  of  a  fine  under  the  PanjiCb  Land  llevenue 

Act,  XVII  of  1887,  sec.  108,  for  destroying  etc.  survey-marks  does  not  bar 

a  prosecution  under  sec.  434  of  the  Code. 
P.  261,  note  10,  add  Illegal  interference  with  the  produce  of  a  holding  is  made 

'  criminal  trespass  '  by  the  Bengal  Tenancy  Act,  VIII  of  1885,  sec.  186. 
P.  268,  sec.  463,  see  1 2  Bom.  36. 

note   II,  add  As  to   intention   in   fabricating   a   false    document  see    13 

Cal.  349  and  14  Cal.  513,  following  Ileg.  v.  Ilillman,  l  Leigh  &  Cave, 

C.  C.  243. 
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P.  27*2,  sec.  467,  see  12  Bom.  36. 

P.  276,  note  4,  add  see  the  Madras  Excise  Act  (Mad.  Act  I  of  1886),  sec.  57, 

cl.  (c). 
P.  277,  sec.  486,  see  the  same  Act,  sec.  57,  clause  (d). 
P.  281,  note  2,  add  But  see  10  Mad.  218. 

P.  285,  note  2,  add  There  is  no  exception  in  favour  of  a  second  or  third  publi- 
cation as  compared  with  a  first,  12  Bom.  167. 
P.  286,  As  to  Expl.  4,  see  9  AU.  420. 
P.  290,  note  3,  add  See  11  Bom.  376. 

sec.  504.  1.  3,  'will  cause  him,'  i.e.  under  ordinary  circumstances,  10  Mad. 

353,  where  A's  abusive  language  had  reduced  ^to  such  a  state  of  abject 

terror  that  the  provocation  was  unlikely  to  cause  B  to  break  the  public 

peace. 
P.  293,  sec.  511,  ill.  (6)  :  see  11  Bom.  376. 

note  5,    add  No   criminal    liability  can  be  incurred    under  the  Code  by 

an  attempt  to  do  an  act  which,  if  done,  would  not  be  an  offence  under  the 

Code,  II  Bom.  381. 
P.  295,  note  2,  add  As  to  their  domestic  tribunal,  see  11  Bom.  185. 

note  5,  add  see  10  Mad.  69. 
P.  301,  1.  13,  add  For  tenants  in  the  Panjsib  having  rights  of  occupancy  in 

laud  rules  are  provided  by  Act  XVI  of  1887,  sec.  59. 
P.  309,  last  line,  add  As  to  Muhammadan  donations  mortis  causa  see  9 

All.  357. 
P.  311,  note  3,  add  and  see  10  Mad.  251. 

note  3,  for  rules  as  to  expounding  Hindd  wills,  see  1 1  Bom.  69, 
P.  319, 1.  2.   As  to  sees.  16  and  50  of  the  Probate  and  Administration  Act,  see 

12  Bom.  164. 
1.  33.  As  to  sees.  37  and  45  of  the  same  Act,  see  12  Cal.  375. 
P.  339,  note  6,  add  It  renders  a  married  woman  domiciled  in  England  able  to 

sue  without  her  husband  in  India,  15  Cal.  39. 
P.  343,  sec.  19.     Whoever  seeks  to  have  the  succession  regulated  by  some 

other  law  is,  therefore,  under  the  burden  of  proving  another  domicile. 
P.  364,  note  i,  add  The  presumption  is  that  they  were  made  after  the  execu- 
tion of  the  will,  Simmons  v.  Sudall,  1  Sim.  N.  S.  136. 
P.  367,  note  i ,  add  That  a  Hindd  child  bom  in  wedlock  is  legitimate,  though 

begotten  before  marriage,  see  L.  R,,  i  I.  A.  282,  293. 
P.   374,  note   3,  add  See  11   Bom.    573,   578,   following   5    Cal.   684,   and 

consider  whether  sec.  82  does  not  abrogate  the  rule  that  in  the  absence 

of  express  words  showing  such  an  intention,  a  Hindd's  devise  to  his  wife 

does  not  confer  an  estate  of  inheritance,  but  carries  only  a  widow's  estate 

as  understood  by  Hindd  law. 
P.  390,  note  5,  add  1  Cal.  303. 
P.  406,  note  2,  add  The  section  leaves  no  room  for  presumption.       Tlie  Court 

cannot   decide  whether  the  legacy  is   given   to  .^  as  executor  or  not, 

15  Cal.  83. 
P.  426,  note  i,  add  And  sec.  164  is  at  variance  with  Muhammadan  law, 

see  7  Ben.  P.  C.  643. 
P.  439,  note  1,  add  No  provision  seems  made  for   the  case  of  a  will  lost 

or   mislaid   in  the  testator's  lifetime,   a   copy   or   draft  being  still  in 

existence, 
note  3, 1.  2,  after  See  insert  8  Cal.  864  and 
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P.  449,  note  3,   add   On  the  application  for  probate  the  Court  should  not 

go  into  questions  of  title  to  property  or  validity  of  bequests,  4  Cal.  I  : 

12  Bom.  166. 
P.  456,  note  i,  add  Asia  the  damages  recoverable  on  the  bond,  see  10  All.  29. 
P.  486,1.  3,  after  1868  insert   is  not  a  Code,  but  is  here  printed  because 

it  is  necessary  for  the  right  understanding  of  the  Codes  which  follow  in 

this  work.     It 
1-  33>  after  X  of   1886  insei-t  (repealed  and  replaced  by  Bom.  Act  III 

of  1886). 
1.   35,   add   A  similar  effect  will   doubtless  be  produced   by  the   N.  W. 

Provinces  Act  I  of  1888,  which  combines  the  Indian  Acts  I  of  1868 

and  I  of  1887. 
P.  487,  note  3,  add  As  to  standing  timber,  see  10  All.  160  and  cases  there 

cited. 
P.  488,  1.  I,  as  to  *  moveable  property,'  see  10  All.  2. 
P.  490,  note  2,  1.  5,  after  disposal  insert  13  Cal.  86  :  15  Cal.  107. 

1.  10,  after  679  insert  whether  ministerial  or  judicial,  15  Cal.  357,  and  add 

to  the  note  2  Bom.  I48  :  3  Bom.  214  :  8  Bom.  294. 
P.  495,  note  i,  add  in  the  case  of  members  of  a  Hindd  family,  1 1  Bom.  608. 
P.  497,  1.  8,  add  contracts   made  by  or   on   behalf  of  municipalities,   local 

boards  and  port-trustees  by  various  local  enactments,  such  as  XV  of  1873, 

sec.  33;  XVof  1883,  sec.40;  XVIIof  1884,  sec.  36:  Mad.  Act  IVof  1884, 

sec.  45  :  Bom.  Act  I  of  1884,  sec.  35  :    Ben.  Act  IV  of  1887,  sec.  65  : 

Eegs.  V  of  1886,  sec.  40,  and  V  of  1887,  sec.  17. 
P.  498.  1.  23,  after  transfer  insert  but  subject,  of  course,  to  his  right  to  call 

upon  the  claimants  to  interplead, 
note  1,  add  and  see  9  All.  228. 
P.  499.  1.  13,  Debenture-bonds  issued  by  municipalities  etc.  are  generally  made 

transferable  by  endorsement,  which  is  sometimes  required  to  be  registered 

in  the  office  of  the  body  issuing  the  bonds.    See  e.  g.  Mad.  Acts  I  of  1884, 

sec.  209,  and  II  of  1886,  sec.  36  :  Bom.  Act  I  of  1881 :  Ben.  Act  IV  of 

1887,  sec.  72. 
P.  501,  1.  1 1 .     A  seventh  mode  is  by  legislative  cancellation  :  see,  for  example, 

the  Inland  Emigration  Act,  I  of  1882,  sees,  iii,  140,  177. 
P.  501,  note  1,  for  Indian  cases  on  the  subject  see  L.  R.,  7  I.  A.  107  (lessor's 

covenant)  :   12  I.  A  i  (mortgage-deed) :   2  Agra  150  (grant)  :  9  All.  i6a 

(bond)  :  2  Mad.  H.  C.  177  (power  of  attorney) :  I3  Bom.  17  (conditions 

of  sale). 
P.  502, 1.  10,  addhxxt  subject  to  the  provisions  of  the  Evidence  Act  (I  of  187a), 

sec.  92,  prov.  4. 
P.  505,  note  i,  add  As  to  the  construction  of  stipulations  as  to  time,  see 

Tilley  v.  Thomas,  L.  R.,  3  Ch.  App.  61. 
P.  608,  note  3,  1.  3,  after  487  itisert  As  to  merger  of  securities,  see  lo 

Mad.  163. 
P.  511,  note  I,  add  As  to  sales  of  liquor  and  intoxicating  drugs,  see  Mad.  Act 

I  of  1886,  sees.  15,  16. 
P.  513, 1.  15.  As  to  Hindd  marriages,  see  11  Bom.  252,     As  to  contracts  of 

betrothal,  11  Bom.  412. 
P.  516.  1.  14,  after  case  insert  The  English  rules  as  to  solicitors  apply  gener- 
ally to  pleaders  (12  Bom.  85,  per  West  J), 
note  3,  after  3  Mad.  X40  insert  9  Mad.  140 :  10  Mad.  33. 
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P.  617,  1.  12,  after  service  insert  except  in  cases  provided  for  by  the  Inland 

Emigration  Act,  I  of  1882,  sec.  11. 
note  5.     The  Bill  here  referred  to  is  now  Act  VI  of  1887. 
note  7,  add  Ben.  Act  V  of  1883  provides  for  the  registration  and  control 

of  porters  and  d^ndiw^las  at  Darjlling  and  Kurseong. 
P.  519, 1.  3,  add  And  as  to  labourers  in  Assam  and  the  districts  of  Chittagong 

etc.,  see  Act  I  of  1882. 
P.  524, 1.  17,  As  to  marine  insurance  see  also  the  Sea  Passengers  Act,  XII  of 

1885,  sec.  7. 
P.  529, 1.  1 1 ,  after  no  insert  general. 

1.  12,  add  But  see  Ben.  Act  IV  of  1866,  sees.  53,  54,  which  require  pawn- 
brokers in  Calcutta  to  give  information  as  to  stolen  property,  and  not  to 

take  pledges  from  children, 
note  2,  add  As  to  pawning  military  decorations,  see  10  Mad.  108. 
■     note  5,  add  \atosk  shipowner's  lien  for  freight,  see  Mad.  Act  II  of  1886,  sec. 

Ki2etseq. :  Bom.  Act  VI  of  1886,  sec.  47;  and  Ben.  Act  IV  of  1887,  sec.  35. 
P.  530,  1.  II,  add  But  see  i4Cal.  809.     Other  statutory  liens  are  conferred  by 

Ben.  Reg.  VI  of  1823,  sec.  2  (advances  to  indigo-cultivators)  and  the 

enactments  relating  to  harbour-rates  (Mad.  Act  II  of  1886,  sec.  48  :  Bom. 

Act  VI  of  i886,  sec.  46  :  Ben.  Act  IV  of  1887,  sec.  34). 
1.  14,  after  Courts  insert  (10  Ben.  444  :   14  Cal.  374). 
P.  532,  1.  33,  after  mouth  insert  But  the  adjustment  must  be  assented  to  by 

both  parties  (6  Cal.  451). 
P.  546,  note  I,  1.  11,  after  83  insert  14  Cal.  781. 

1.  21,  add  or  a  custom  of  a  caste  to  expel  a  member  in  his  absence  without 

notice  given  or  opportunity  of  explanation  offered,  10  Mad.  133. 
P.  549,  sec.  4,  11.  4,  5,  Though  a  letter  of  acceptance  is  posted  to  the  proposer 

it  is  not  '  pat  in  course  of  transmission  to  him '  if  it  is  not  correctly 

addressed,  9  All.  366,  385. 
P.  553,  note  i,  add  A  guardian  cannot  contract  on  behalf  of  his  infant  ward 

so  as  to  bind  him  personally,  11  Bom.  551,  per  Lord  Hobhouse.     But 

see  an  exception  in  the  Emigration  Act,  XXI  of  1883,  sec.  40. 
Pp.  554,  .')55,  sees.  16,  17,  see  11  Bom.  666. 
P.  558,  sec.  21,  see  II  Bom.  174. 
P.  559,  note  2,  1.  30,  insert  nor  to  a  mortgage  subsequent  to  a  temporary 

injunction,  9  All.  497. 
note  3,  add  So  is  an  agreement  for  which  the  consideration  is  abstention 

from  taking  criminal  proceedings,  1 1  Bom.  566,  following  Williams  v. 

Bayley,  L.  R.,  1  H.L.  200,  220. 
P.  562,  note  7,   add  nor  a  conditional  promise  to  pay  when  the  promisor  is 

able,  II  Bom.  580. 
note  8,  add  It  must  not  be  a  promise  to  pay  by  instalments  or  in  (e.  g.)  two 

years,  or  out  of  a  particular  fund,  Chasemore  v.  Turner,  L.  E.,  10  Q.  B. 

505,  per  Coleridge  C.J.,  citing  Williams  J.  in  Backmaster  v.   liussell, 

10  C.  B.  N.  S.  at  pp.  749-740. 
P.  573,  note  3,  1.  2,  after  633  insert  The  obligation  enforced  by  them  arises 

from  a  jKa^i-contract,  see  i  M£.d.  H.  C.  41 1  :  5  Mad.  H.  C.  200. 
P.  574,  sec.  45,  see  9  All.  486. 
P.  577,  sec.  53,  see  11  Bom.  412. 
Pp.  581,  582,  sees.  62,  63,  see  15  Cal.  319,  326,  where  the  High  Court  said 

that  the  provisions  of  sec.  62  do  not  apply  after  there  has  been  a  breach 
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of  the  original  contract,  and  that  sec.  63  is  in  direct  antagonism  to  the 
law  of  England. 
P.  5^83,  sec.  65,  see  9  All.  340,  where  Edge  C.J.  said  that  the  section  includes 
any  person  whatever  who  has  obtained   any  advantage   under  a  void 
agreement. 
P.  588,  As  to  the  damages  recoverable  by  the  lender  for  breach  of  an  agreement 

to  lend  money,  see  12  Bom.  242. 
P.  592,  sec.  74,  see  9  All.  690  :  as  to  the  exception,  10  All.  29. 

note  2,  1.  6,  add  But  see  10  Cal.  305,  and  14  Cal.  248,  where  the  Court 

thought  the  cases  in  9  Cal.  615  and  689  were  overruled, 
note  2,  1.   15,  add  See  also  10  Mad.  203,  dissenting  from  8  All.   185  and 
following  4  Cal.  137. 
P.  595,  1.  4,  'part  of  the  goods,'  gee  15  Cal.  1. 
P.  605,  note  2,  add  see  11  Bom.  704. 
P.  622,  note  i,  add  As  to  want  of  care,  see  9  All.  398. 
P.  651,  note  4,  1.  6,  after  divided  insert  (a  case  overlooked  by  the  Act). 
P.  695,  sec.  67,  see  i  Cal.  130. 

P.  700,  sec.  85  is  founded  on  16  &  17  Vic.  c.  59,  sec.  19  (as  to  which  see  L.  R., 
9  C.  P.  513  :   I  C.  P.  D.  57S  :  2  C.  P.  D.  151);  compare  also  45  &46  Vic. 
c.  61,  sec.  60. 
P.  726,  last  line,  after  income  insert  No  mention  is  here  made  of  title-deeds, 

as  to  which  see  11  Bom.  485. 
P.  738, 1.  4,  add  Special  rules  as  to  gifts  by  the  Oudh  taluqd^rs  aud  grantees 
are  contained  in  Act  I  of  1869,  sees.  16,  17,  18. 
1.  9,  after  declares  insert  (sec.  135). 

1.  12,  after  payment  insert  The  principle  embodied  in  this  section  is  fully 
stated  in  Story's  Equity  Jurisprudence,  1886,  §§  1048-105 7. 
P.  746,  note  5,  see  15  Cal.  362. 

note  6,  add  14  Cal.  451  and  599. 
P.  748,  sec.  6,  cl.  (d):  '  property'  here  includes  an  actionable  claim,  14  Cal. 
241. 
note  3,  add  Mad.  Act  VIII  of  1878,  sec.  4  (coffee) :  Bom.  Acts  IV  of  1881, 
sec.  7  (salary  of  village-officers),  and  V  of  1886  (watans) :  Reg.  II  of  1877, 
sec.  36  (bhum). 
P.  751,  sec.  10,  As  to  the  proviso,  see  11  Bom.  354  :   13  Ben.  383  ;  12  Cal.  522. 

It  limits  the  Married  Women's  Property  Act,  III  of  1874,  sec.  8. 
P.  766,  note  5,  Recent  cases  on  lis  pendens  are  in  15  Cal.  94  and  9  Mad.  92. 
P.  767,  note  4,  add  in  the  parts  of  British  India  to  which  it  applies.   As  to 

13  Eliz.  -c.  5  in  Bombay,  see  11  Bom.  666,  at  p.  675. 
P.  774,  sec.  68,  cl.  (6),  1.  6,  '  sold,'  i.e.  otherwise  than  through  the  intervention 
of  a  court,  10  Mad.  515. 
note  I,  1.  5,  after  11  hueit  10  All.  133  and  cases  there  cited, 
note  2,  add  See  too  11  Bom.  462. 

note  3,  add  But  as  to  the  former  case  see  10  Mad.  514  and  6  Bom.  719. 
P.  780,  sec.  67.     See  10  Mad.  130. 

note  4,  add  A  Court   of  Small  Causes  is   not  such  a  Court,  Acts  XV 
of  1S82,  sec.  19,  cl.  (/)  and  IX  of  1887,  sec.  15,  and  sched.  I^I,  cl.  (6). 
P.  781,  note  3,  add  11  Mad.  88. 

note  7,  add  For  an  instance  of  a  '  default'  under  this  clause,  see  10  All. 

47- 
P.  782,  note  3,  1.  7,  after  252  imert  and  see  14  Cal.  479-480. 
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P.  791,  sec.  85, 1.  5,  *  notice.'     Aa  to  presuming  this,  see  9  All.  125,  at  p.  139. 
note  2,  add  In  11  Bom.  428  the  reason  for  the  rule  is  said  to  be,  that  other- 
wise the  possessor  might  be  exposed  to  many  suits  on  the  same  cause  of 
action. 
P.  792,  sec.  87,  para.  2,  see  9  All.  504. 

P.  793, 11.  6-14,  see  II  Mad.  90;  and  compare  44  &  45  Vic.  c.  41,  sec.  25. 
P.  796,  sec.  94.     That  costs  distinctly  and  separately  awarded  on  foredosare 

are  not  part  of  the  mortgage-money,  see  10  All.  179. 
P.  797,  sec.  99,  see  10  Mad.  129. 

P.  798, 1.  I,  'made  security,'  i.e.  immediately  on  execution,  14  Cal.  687. 
P.  802,  note  6,  add  Mad.  Act  II  of  1884,  sec.  7,  expressly  empowers  a  tenant, 
who  has  been  compelled  to  pay  the  expense  of  constructing  or  repairing 
boundary-marks,  to  deduct  the  amount  from  his  rent. 
P.  804,  clause  (o),  see  10  Mad.  351. 
P.  810,  note  5, 1.  5,  after  855  insert  14  Cal.  446. 

P.  812,  note  3,  1.  6,  after  285  insert  in  Madras,  10  Mad.  196 :  in  Bombay,  il 
Bom.  517.  1 

sec.  129,  1.  4:   sec.  123  abrogates  the  rule  of  Hindd  law  that  delivery  of 
possession  is  essential  to  complete  a  gift  of  immoveable  property,  14  Cal.  450. 
P.  813,  sec.  131,  1.  I,  'transfer,'  whether  in  writing  or  by  word  of  mouth,  9 
All.  251.    ^  In  case  of  transfer  by  sale  they  are  provided  for  by  sec.  55  (3). 
sec.  131, 1.  7,  see  10  Mad.  289. 
note  5, 1.  I,  after  506  insert  10  All.  20,  26. 
P.  814,  note  4,  add  followed  in  10  Mad.  289.     But  see  9  All.  476. 

note  5,  1.  I,  after  9  insert  11  Mad.  56,  61. 
P.  821, 1.  27,  after  another  insert  in  his  own  name. 
P.  822, 1.  II,  after  11  insert  the  Official  Trustee  Act,  XVII  of  1864. 
P.  838,  note  i,  add  The  proper  way  to  make  provision  for  the  mainteniuice 
of  an  animal  during  its  life  is  to  give  an  annuity  to  a  person  to  cease  at 
the  animal's  death. 
P.  839,  note  3,  add  and  11  Bom.  441. 
P.  850,  note  2,  1.  2,  after  which  insert  illustration. 

P,  888,  note  i,  add  As  to  the  control  of  public  streams  etc.  in  the  Lower  Pro- 
vinces, see  Ben.  Act  III  of  1885,  sec.  89  :  in  Madras,  Mad.  Act  VI  of  1884. 
P.  898,  11.  17-20  :  see  II  Mad.  19. 
P.  901, 1.  21,  see  14  Cal.  797  (light  and  air). 
P.  906,  sec.  17,  cl.  (c),  see  11  Mad.  22. 
P.  907,  note  4, 1.  7,  after  253  insert  10  All.  162. 
P.  928,  1.  3,  before  remedies  insert  judicial  *. 

P.  933,  1.  26.    The  words  '  in  writing '  are  repealed  wherever  the  Transfer 
of  Property  Act  is  in  force, 
note  1, 1.  2,  after  J.  insert  and  see  i  All.  82  :  2  Bom.  133  at  p.  138. 
P.  934,  1.  32.  For  the  present  English  rule  as  to  declaratory  decrees,  see  Order 
XXV,  r.  5. 
L  37,  As  to  suits  in  England  to  perpetuate  testimony,  see  Order  XXXVII, 
rr.  35-38. 
P.  945,  note  2.     The  whole  Act  has  been  extended  to  the  Chief  Commissioner- 
ships  of  Sind  and  Coorg  :  to  West  Jalpaigori,  Haz^rfbagh,  Loh^daga  and 

*  Extra-judicial  remedies  recognised  by  Indian  law  are  distress  and  arbi- 
tration. 
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Miinbhum,  and  to  the  pargana  D^lbhum  in  Singbhiim  ;  to  the  Jh^nsi 
Division ;  to  the  Scheduled  Districts  of  the  Pahjab,  and  to  those  of  the 
Central  Provinces  ;  and  in  Assam  to  the  districts  of  Kamrup,  Naugong, 
Durrung,  Sfbs^gur,  Lakhimpur,  Go^lpar^  (excluding  the  Eastern  Dv^rs), 
Silhat  and  K^h^*  (excluding  the  North  K^h^r  Hills) . 

P.  949,  sec.  9,  1.  2.     That  '  immoveable  property '  here  includes  common  of 
fishery  and  right  of  way,  see  12  Bom.  221,  dissenting  from  17  Suth.  Civ. 
R.  70,  col.  2. 
note  I,  1.  16,  after  446  insert  Mere  discontinuance  of  payment  of  rent  by  a 

tenant  is  not  a  'dispossession,'  14  Cal.  649. 
note  I,  add.  But  no  suit  for  possession  of  immoveable  property  lies  in  a 
Court  of  Small  Causes,  Acts  XV  of  1882,  sec.  19,  cl.  (cJ),  and  IX  of  1887, 
sec.  15  and  sched.  II,  cl.  (4).  In  the  Panj^b  a  tenant  dispossessed  of 
his  tenancy,  or  of  any  land  comprised  therein,  cannot  avail  himself  of 
sec.  9  ;  see  Act  XVI  of  1887,  sec.  51. 

P.  952,  sec.  12,  1.  3.    'Court' :  this  does  not  include  a  Court  of  Small  Causes, 
see  Acts  XV  of  1882,  sec.  19,  cl.  (Ji)  and  IX  of  1887,  sec.  15,  sched.  II, 

cl.  (15). 
P.  959,  1.  13,  see  9  All.  168  :  11  Bom.  199. 

P.  964,  note  6,  add  When  the  plaintiff  insisted  on  having  that  to  which  he  had 
no  right,  and  ou  that  account  delayed  performing  his  part  of  the  agree- 
ment  for  payment   of  the    purchase-money,   specific  performance   was 
refused,  9  All.  705>  71 1- 
P.  967,  sec.  25,  cl.  (6),  see  14  Cal.  518  and  11  Bom.  280. 
P.  973,  sec.  31, 1.  6,  see  14  Cal.  308. 

note  4,  add  Such  suits  are  excluded  from  the  cognizance  of  Courts  of  Small 

Causes,  Acts  XV  of  1884,  sec.    19,  cl.  (J)  and   IX  of  1887,  sec.   15, 

,cl.  (16). 

P.  974,  sec.  34,  see  in  England,  Tayl.  Ev.,  8th  ed.  §  1140,  and  iJrwi^ v.  Parker, 

L.  R.  5  Eq.  131. 

sec.  35, 1.  I.    The  words  'in  writing'  are  repealed  wherever  the  Transfer 

of  Property  Act  is  in  force, 
sec.  35, 1.  3.     '  Court'  here  does  not  include  Court  of  Small  Causes,  Acts  XV 

of  1882,  sec.  19,  cl.  (h)  and  IX  of  1887,  sec.  15,  cl.  (15). 
sec.  35,  note  2,  add  See  the  Evidence  Act,  sec.  92,  ill.  (e). 
P.  976,  1.  I.     The  words  'in  writing'  are  repealed  wherever  the  Transfer  of 
Property  Act  is  in  force, 
sec.  39,  para.  i.     See  9  All.  439,  440;  and  as  to  the  court-fee,  5  All.  331  ; 
'  the  Court'  does  not  include  a  Court  of  Small  Causes,  Acts IX  of  1882, 
sec.  19,  cl.  {j)  and  IX  of  1887,  sec.  15,  cl.  (16). 
P.  978,  chap.  VI.     Persons  deeming  themselves  aggrieved  by  entries  in  a 
record  of  rights  or  an  annual  record  may,  in  the  Panj^b,  sue  under  thia 
chapter.  Act  XVII  of  1887,  sec.  45. 
sec.  42,  proviso,    'further  relief,*  see   14  Cal.    586:    i.e.   as   against   the 
defendant  in  the  suit,  not  as  against  third  parties  who  may  possibly 
support  some  of  his  contentions,  11  Mad.  116,  at  p.  I  a  a. 
P.  979,  ill.  (e),  see  10  Mad.  90,  dissenting  from  8  Cal.  12. 

note  1, 1.  5,  (tfler  right  insert  But  this  was  not  the  intention  of  the  legisla- 
ture; and  see  10  Mad.  90. 
note  3,  add  As  to  improper  exercise  of  this  discretion,  see  8  All.  365  :  9  All. 
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P.  980,  sec.  45,  see  ii  Bom.  691. 

P.  982,  sec.  51.     For  rules  framed  by  the  Bombay  High  Court,  see  Bombay 
Government  Gazette,  11  Oct.  1887,  part  I,  p.  902. 
note  2,  add  None  will  issue  to  compel  a  magistrate  to  commit  where  he 
has  not  declined  jurisdiction,  but  merely  erred  in  law,  2  Cal.  278. 

P.  983,  sec.  54,  see  14  Cal.  199.     As  to  injunctions  in  cases  between  co- 
sharers,  14  Cal.  236  and  15  Cal.  220. 
note  2,  add  Courts  of  Small  Causes  cannot  grant  injunctions.  Acts  XV  of 
1882,  sec.  19,  cl.  (t),  and  IX  of  1887,  sec.  15,  and  sched.  II,  cl.  (17). 

P.  987,  sec.  55,  ill.  (h).     So  if  one  co-owner  of  land  erect  a  building  thereon 
without  the  permission   of  the  other  co-owners,  they  may  obtain  its 
demolition  if  it  has  caused  such   substantial  injury  as  could   not  be 
remedied  in  a  suit  for  partition  of  the  land,  9  All.  661. 
note  7,  1.  4,  after  injury  insert  (14  Cal.  236). 

P.  989,  note  5, 1.  7,  afler  611  insert  and  see  9  All.  239  (estoppel  by  acqui- 
escence). 

VOL.  II. 

P.  14, 1.  36,  after  (196)  insert  for  keeping  lotteries  (ibid.). 

1.  39,  add  and  for  giving  false  evidence  in  statements  made  under  promise 
of  pardon,  (sec.  339). 
P.  16,  1.  18,  insert  Act  XIV  of  1887,  sec.  40  (Indian  Marine). 
1.  30,  insert  VI  of  1885,  sec.  4  (Amending  Excise  Act). 
1.  40,  insert  Reg.  V  of  1873,  sec.  10  (Bengal  Eastern  Frontier). 
Reg.  I  of  1876  (G^ro  HUls), 
P.  59,  note  a,  1.  3,  after  Appendix  A  insert  In  Upper  Burma,  exclusive  of  the 
Shan  States,  the  Code  is  in  force  with  certain  modifications,  for  which  see 
E^s.  VII  of  1886  and  XIV  of  1887.     So  on  tlie  Panjc^b  Frontier,  see 
Reg.  IV  of  1887. 
P.  61,  sec.  4,  cl.  (a),  see  10  All.  39  (charge  of  defamation  not  made  in  com- 
plaint, but  added  in  subsequent  examination). 
P.  74,  sec.  35, 1.  6,  see  10  All.  58. 

P.  81,  note  1,  add  and  the  Indian  Marine  Act,  XIV  of  1887,  sec.  78. 
P.  92,  sec.  94,  1.  9.     As  to  inspection  of  documents  so  produced,  see  15  Cal. 

109. 
Pp.  98,  100,  101,  sees.  107,  112,  117,  see  9  All.  452. 
P.  112,  sec.  145,  see  15  Cal.  31. 
P.  113,  sec.  147, 1.  2,  'likely,'  see  11  Bom.  584. 

note  6,  add  That  an  order  under  sec.  145  may  in  exercise  of  revisional 
jurisdiction  be  altered  into  one  under  sec.  146,  see  14  Cal.  361. 
P.  116,  note  5,  add  sec.  155  deals  only  with  the  powers  of  police-officers,  12  Bom. 

161. 
P.  118,  sec.  161,  see  11  Bom.  659. 
P.  121,  1.  9,   '  a  term  not  exceeding  fifteen  days,'  including  one  or  more 

remands,  1 1  Mad.  98. 
P.  127,  note  6,  add  and  9  All.  523. 
P.  131,  note  2,  add  14  Cal.  707. 

P.  133,  sec.  195.    That  sanctioning  a  prosecution  is  a  judicial  act,  see  10  Mad. 
232  :  but  see  11  Bom.  659. 
note  6,  add  but  not  a  sub-registrar  acting  under  sec.  34  of  the  same  Act,  1 1 
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Mad.  3:  see  12  Bom.  36.     As  to  'subordinate'  Courts,  see  2  Bom.  481, 
followed  in  II  Bom.  440. 

P.  135,  sec.  X98,  1.  4,  'complaint,'  see  10  All.  39. 

P.  137,  sec.  203,  see  9  All.  85  and  666. 

P.  146,  note  i,  add  In  9  All.  525  the  High  Court  dissented  from  8  Bom.  200, 
and  added  a  charge. 

P.  147,  note  4,  add  see  14  Cal.  395. 

P.  148,  sec.  235,  clause  III,  see  10  All.  62,  where  Mahmdd  J.  said  that  the 
clause  iii.  distinctly  contemplated  the  trial  of  the  accused  for  separate 
offences,  where  the  acts  complained  of,  when  combined,  would  constitute  a 
different  offence. 

P.  154,  notes,  col.  2, 1.  7,  after  94  insert  and  it  extends  to  all  summons  cases, 
whether  tried  summarily  or  not,  11  Mad.  142. 

P.  158,  note  i,  add  That  summary  jurisdiction  under  sec.  260  is  not 
necessarily  ousted  by  the  complaint  charging  offences  not  summarily 
triable,  see  10  All.  55. 

P.  172,  sec.  307,  cl.  3,  see  15  Cal.  269. 

P.  183,  sec.  342,  para,  i,  see  10  Mad.  295. 

P.  193,  1.  I,  'examined,'  see  10  Mad.  295,  per  Keman  J. 

P.  207,  note  2,  add  So  where  the  High  Court  dismisses  a  munsif  for  corrup- 
tion, 13  Moo.  I.  A.  343. 

P.  213,  note  i,  add  9  All.  528. 

P.  215,  sec.  435,  see  14  Cal.  887. 

P.  224,  sees.  454,  457,  see  10  All.  146. 

note  I,  add  That  an  E.  B.  subject  declared  a  vagrant,  or  convicted  under 

sec.  22  or  23  of  the  European  Vagrancy  Act,  is  subject,  in  the  mufassal, 

'    to  all  the  provisions  applicable  to  Europeans  not  being  British  subjects, 

except  those  relating  to  security  for  good  behaviour,  see  Act  IX  of  1874, 

sec.  30. 

P.  232,  sec.  480,  see  1 2  Bom.  63. 

P.  241,  sec.  497,  add  in  margin  Wlien  bail  may  be  taken  in  case  of  non- 
bailable  offences. 

P.  248,  sec.  517,  see  14  Cal.  834:  10  Bom.  197. 

P.  256,  sec.  537,  see  9  All.  666. 

P.  257,  note  2, 1.  i,  after  128  add  and  358. 

P.  258,  note  3,  see  also  Bom.  Act  IV  of  1883. 

P.  262,  sec.  554,  see  15  Cal.  122. 

note  2,  add  See  Acts  XIII  of  1884,  sec.  157  :  XVII  of  1884,  sec.  146  :  and 
Ben.  Act  III  of  1885,  sec.  141. 

P.  263,  note  2,  1.  2,  after  141  insert  and  see  Bom.  Act  II  of  188 1. 

P.  372, 1.  19,  after  Deoli  insert  Baroda  {Gazette  of  India,  24  March,  i888, 

P-  137)- 

P.  380,  note  i.  The  Protection  of  Pilgrims  Act  (Bom.  Act  II  of  1887),  sec.  16, 
enacts  that  the  penalties  to  which  masters  and  owners  of  vessels  are 
made  liable  thereby  shall  be  enforced  '  only  by  information  laid  at  the 
instance  of  the  Commissioners.'  The  draftsman  probably  meant  *  only  by 
complaint  made  with  the  sanction  of  the  Commissioners.' 

P.  392,  1.  I,  after  273  imert  and  many  of  the  local  Courts  Acts  contain 
provisions  on  this  subject. 


note  I,  add  and  4  Mad.  410. 
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P.  410,  1.  22,  As  to  rights  of  preemption  in  English  manors  and  German 
villages,  see  Elton,  Origins  of  English  History,  p.  404,  note  i. 

P.  466,  note  3,  add  The  High  Court  N.W.  Provinces  has  held  that  an 
advocate  may  take  instructions  directly  from  a  suitor,  9  All.  617. 

P.  471,  note  2,  add  also  by  Act  VII  of  1888. 

P.  477,  note  5,  add  As  to  the  relative  rank  of  a  Small  Cause  Court  and  the 
court  of  a  cantonment  magistrate,  see  12  Bom.  169,  following  22  Suth.  Civ. 
R.  457,  col.  2. 

P.  478,  note  4, 1.  16,  see  now  Act  VII  of  1888,  sec.  7. 

P.  482,  sec.  25.     In  the  Panjab  see  Act  XVIII  of  1884,  sec.  34. 

note  6.     That  '  suit '  here  does  not  include  execution-proceedings,  see  15 
Cal.  177,  dissenting  from  5  Bom.  680  and  i  All.  180. 

P.  484,  sec.  28, 1.  II,  'persons.^     This  includes  a  vessel,  12  Bom.  237. 

P.  485,  sec.  31,  see  14  Cal.  435. 

note  3,  add  As  to  Hindd  managers,  see  12  Bom.  158. 

P.  486,  note  2,  add  questions  between  plaintiff  and  defendant,  not  questions 
which  may  arise  between  co-defendants  or  co-plaintiffs  inter  se. 
note  7,  add  14  Cal.  400. 

P.  490,  sec.  43,  para,  i,  see  10  Mad.  347  :  11  Mad.  127. 
para.  2,  see  11  Mad.  151. 

P.  491,  sec.  44,  Sule  a,  see  10  Mad.  506. 

P.  493,  sec.  50,  In  suits  under  the  Oudh  Rent  Act,  see  Act  XXII  of  1886, 
sec.  137. 

P.  496,  sec.  53  and  note  2  :  see  now  Act  VII  of  1888,  sec.  9. 

P.  511,  sec.  Ill,  see  12  Bom.  31. 

P.  533,  sec.  174,  para,  i,  see  12  Bom.  63. 

P.  541,  note  7,  1.  4,  add  10  All.  51. 

P.  547,  sec.  223, 1.  5,  Here  'Court 'does  not  include  a  foreign  Court,  12  Bom.  230. 

P.  550,  note  7,  add  see  also  11  Mad.  132. 

P.  551,  sec.  232,  see  11  Bom.  368  and  727. 

P.  552,  sec.  234,  see  11  Bom.  727. 

P.  556,  sec.  244,  cl.  (c),  see  12  Bom.  30  and  80. 

note  13, 1.  4,  after  363  insert  or  persons  attaching  decrees,  15  Cal.  371. 

P.  557,  note  i,  1.  2,  after  411  insert  15  Cal.  187. 

P.  561,  sec.  253,  see  12  Bom.  71. 

P.  563,  sec.  258,  para.  3,  see  12  Bom.  235. 
note  7,  add  and  11  Bom.  724. 

P.  568,11. 1-3,  seei  5  Cal.  329  (property  held  by  judgment- debtor  on  specific  trust). 

P.  575,  note  4,  1.  3,  after  118  insert  15  Cal.  202,  at  p.  210. 

P.  576,  sec.  280.  This  section  contemplates  not  only  the  entire  release  of  the 
property  from  attachment,  but  also  the  retention  of  the  attachment  to 
such  extent  as  the  Court  thinks  fit,  12  Bom.  231,  see  p.  235. 

P.  576,  note  5, 1.  2.  For  A  suit  under  section  283  does  not  read  Jurisdicuon 
to  try  suits  under  sec.  283  is  fixed  with  reference  to  the  amount  in  dis- 
pute, not  the  value  of  the  property,  15  Cal.  104,  following  2  All.  698  and 
799 :  4  Mad.  339  :  4  Bom.  515.    But  in  no  case  does  a  suit  under  sec.  283 

P.  585,  sec.  304,  see  Act  XVI  of  1887,  sec.  55. 

P.  587,  note  7,  add  Of  course  there  can  be  no  confirmation  of  a  sale  in 
execution  of  a  decree  which  is  reversed,  10  All.  83. 

P.  605,  sec.  344.  When  a  judgment-debtor  applied  under  this  section  his 
surety  was  released  from  his  obligation  under  the  bond,  15  Cal.  171. 
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P.  606,  sec.  347,  cl.  I.     As  to  the  necessity  of  the  notice,  see  11  Mad.  136. 

P.  608,  sec.  352, 1.  3.  See  11  Mad.  1,  where  'then'  is  said  to  mean  'after,' 
but  not  necessarily  '  immediately  after.'     See  also  10  All.  194. 

P.  610,  note  i,  add  As  to  clause  (d),  see  also  12  Bom.  272. 

P.  617,  note  7,  add  The  section  does  not  apply  to  assignments  made  sub- 
sequently to  the  suit,  10  All.  97. 

P.  651,  sec.  484,  see  12  Bom.  71,  as  to  the  liability  of  sureties  under  this 
section. 

P.  654,  sec.  492,  cl.  (a),  '  wrongfully  sold  in  execution,'  see  10  All.  80. 

P.  660,  sec.  508 :  P.  662,  sec.  514 :  P.  664,  sec.  521 :  see  10  All.  137. 

P.  665,  note  i,  1.  14,  after  415  insert  There  may  be  an  appeal  from  a  decree 
purporting  to  be  made  in  terms  of  an  award,  where  there  has  been  no 
award  in  fact  or  in  law,-  1 1  Mad.  85. 

P.  671,  note  3,  1.  7,  after  36  insert  So  is  a  trust  for  an  idol  and  temple, 
12  Bom.  247. 

P.  691,  sec.  591,  see  9  All.  447. 

P.  698,  note  I,  add  8  All.  650. 

P.  700,  sec.  617,  see  12  Bom.  78. 

P.  701,  note  6,  add  see  11  Mad.  144. 

P.  702,  note  I,  add  followed  in  10  All.  122. 

P.  705,  note  4,  add  And  there  is  no  appeal  from  an  order  granting  a  review 
of  judgment,  except  in  the  cases  set  forth  in  this  section,  12  Bom.  171. 

P.  711,  notes,  col.  2, 1.  6,  after  295  insert,  Sec.  647  makes  sees.  373  and  374 
applicable  to  proceedings  in  execution,  10  All.  71,  following  7  All.  359  and 
6  Bom.  681,  but  dissenting  from  10  Bom.  62  and  6  Mad.  250. 

P.  819,  note  2,  add  West  J.'s  words  are  'chiefly  taken  from  Taylor  on 
Evidence.' 

P.  832, 1.  13,  add  As  to  the  privilege  of  a  witness  uttering  slander  whilst 
under  examination,  see  15  Cal.  264. 

P.  839.  The  remarks  here  made  as  to  provincial  pleaders  were  true  as  regards 
Madras  in  1872.  But  I  have  been  informed  that  since  then,  in  the 
Madras  mufassal,  and  probably  elsewhere  in  British  India,  these  pleaders 
have  much  improved. 

P.  841,  note  i,  add  But  see  ibid.  542,  543,  per  Straight  J. 

P.  851,  note  i,  1.  3,  after  40  insert  14  Cal.  180  ;  and  see  as  to  the  definition 
12  Bom.  36,  42. 

P.  854,  note  3,  1.  2,  after  '(a)'  insert  and  in  sec.  iii. 

P.  861,  note  6, 1.  15,  add  and  see  15  Cal.  233  :  11  Mad.  123. 

P.  874,  cl.  (2),  see  11  Bom.  690. 

P.  878,  sec.  35,  see  11  Mad.  123. 

sec.  36,  as  to  survey -maps  see  15  Cal.  353. 

P.  892,  note  5,  add  but  it  must  be  proved,  L.  R.  14  I.  A.  71. 

P.  898,  note  3,  add  10  All.  174. 

P.  915,  sec.  115,  As  to  equitable  estoppel,  see  9  All.  413. 

P.  916,  note  i,  add  The  purchaser  at  an  execution-sale  is  not,  as  such,  a  're- 
presentative '  of  the  judgment-debtor. 

P.  919,  sec.  125,  1.  I.  In  Burma  '  Police-oflBcer '  here  includes  Commandant* 
and  seconds  in  command  of  the  military  police.  Act  XV  of  1887,  sea  3. 

P.  927,  note  i,  1.  2,  after  '  24'  insert  and  see  a8  &  29  Vict.  c.  18,  sec.  5. 

P.  961,  sec.  7.  Tliese  provisions  extend  to  applications  under  sees.  365,  366, 
368  and  371  of  the  Code  of  Civil  Procedure ;  see  Act  VII  of  l888,sec.  32. 
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P.  966,  sec.  13,  see  14  Cal.  457. 

P.  967,  sec.  15, 1.  2,  'suit,'  not  application,  11  Mad.  103. 

P,  970,  note  2,  add  There  is  no  saving  of  oral  acknowledgments  received  or 

given  before  the  Act  came  into  force,  12  Bom.  268. 
P.  986,  art.  80,  see  ii  Mad.  153. 
P.  1016,  note  4,  see  11  Bom.  591. 
P.  1041,  art.  17,  cl.  vi,  see  11  Mad.  148,  149  note. 
P.  1075,  U.  3-5,  see  9  All.  210. 
P.  1096,  note  7,  add  and  see  10  Mad.  64. 
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P.  ix,  last  two  lines,  Jbr  take  an  interest  in  the  efforts  of  English  statesmen 

read  sympathise  with  English  statesmen  in  their  efforts 
P.  xiv,  1.  3,  for  Codes  read  measures 
P.  xxiv,  1.  I,  for  use  read  employ 
P.  xxvii,  1.  5,  for  Mahmud  read  Mahmrid. 

1.  2^,  for  pleasure  in  picking  read  desire  to  pick 
P.  7,  col.  2,  11.  16,  27,  for  Acts  VIII  of  1876,  XVII  of  1883  read  X  of  1887 

1,  ig,  for  VIII  of  1881  read  XII  of  1886,  sees.  15-19 
P.  8,  col.  1, 11.  II  and  12,  read  Excise  (Mad.  Act  I  of  1886) 
1.  23,/or  III  of  1886  read  IV  of  1887 

col.  2, 1.  26,  for  Reg.  V  of  1872  read  Regs.  V  of  1872  and  II  of  1884 
P.  91,  col  1, 1.  22,  for  Reg.  I  of  1873,  read  Reg.  IV  of  1887 
P.  97,  note,  col.  1, 1.  I,  for  Mad.  Act  I  of  1874,  read  Mad.  Acts  I  of  1S84, 

sec.  56,  and  IV  of  1884,  sec.  41 
P.  255,  marg.  note  to  sec.  42  2, ^br  creditor's  read  creditor 
P.  258,  note  5,  for  431  read  426 
P.  322, 11.  15,  16,  omit  probate  or 
P.  460,  note  i,  1.  10,  for  XIX  of  1868,  sees.  47,  49   read  XXII  of  1886, 

chap.  VII 
P.  495,  1.  ii,for  agent  read  principal 
P.  513,  1.  29,/or  desired  read  decreed 
P.  515,  note  3,  1.  2,  for  Couch  read  Westropp 
P.  516,  note  3,^or  Brown  read  Broun 
P.  532,  last  line,  after  dealt  insert  with 
P.  546,  note  2,  dele  the  last  four  lines. 
P.  604,  note  i,for  209  read  106   - 
P.  659,  last  line, /or  XXI  read  XXVI 
P.  685,  note  4,  before  Sc.  insert  2 
P.  736, 1.  6,  dele  the  mass  of 

P.  881, 1.  32  should  be  illustration  (b)  to  section  18  shows  that  the  negative 
easement  to  restrain 
11.  33-34,  dele  '  and  is  a  negative  easement ' 


CORRIGENDA.  I  I  75 


P.  883, 11.  24-26,  dele  Section  . .  .  towns  ',  and  dele  note  2 

P.  934, 1.  i^t/or  us  read  no 

P.  939, 1.  26,  before  what  insert  some  of 

P.  955,  notes,  col.  2, 1.  3,  for  Balmarino  read  Balmanno 

P.  1002,  col.  I,  'Crops  '  1.  i,for  744  read  774 
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P.  29, 11.  20,  21,  omit  and  never  has  been 

P.  33,  1.  12,  for  practices  read  practic 

P.  64, 1.  5,  read  Britain 

P.  104, 1.  2,  in  margin,yor  or  read  for 

P.  108,  note  i,  1.  1,  read  deepening 

P.  138,  first  marginal  note,  read  attendance 

P.  154,  notes,  col.  2, 1.  3,  read  Of 

P.  173, 1.  13,  read  convicted 

P.  186, 1.  3, /or  3  read  >  and  in  1.  17  dele  * 

P.  429, 1.  I,  read  litigation 

P.  511,  note  5, 1.  3,  ajter  behalf  i»*er^  of 

P.  544,  sec.  214,  1.  6,  for  cost  read  costs 

P.  564,  notes,  col.  2, 1.  5,  read  the 

P.  580,  note  i,  1.  3,  after  see  insert  2 

P.  587,  note  i,  1.  8,  read  mortgagees 

P.  622,  note  4, 1.  i,  read  procedure 

P.  625,  note  5, 1.  7,  read  i  I.  A.     Note  7, 1.  1,  read  report 

P.  656,  note  4,  1.  i,for  things  like  read  such  things  as 

P.  682,  in  marginal  note  to  sec.  567,  after  Finding  insert  and 

P.  820,  fourth  line  from  bottom, /or  are  not,  or  read  or  not,  are 

P.  848,  opposite  '  105,'  read  v/ithin 

P.  849,  note."5,  col.  2, 1.  9,  dele  prob.ably 

P.  861,  note  7,  1.  3,  read  kuldehdr 

P.  988,  art.  97, 1.  3./or  falls  read  fails 
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Abandonment  of  part  of  claim,  p.  618. 
See  Omission,  Relinquishment. 

Abatement,  of  criminal  appeals,  26, 
214;  of  suit,  when  not  caused  by 
death  of  party,  613;  where  no  appli- 
cation by  representative  of  deceased 
plaintiff,  614  ;  not  caused  by  marriage 
of  female  party,  616 ;  when  not  by 
bankruptcy  or  insolvency,  617  ;  bars 
fresh  suit,  617;  application  to  set 
aside  order  for,  617,  1000;  appeal 
from  order  as  to,  689. 

Abducted  females,  power  to  compel 
restoration  of,  261. 

Abduction,  prosecution  for,  135. 

Abetment,  jurisdiction  to  try,  127 ; 
when  triable  summarily,  158;  when 
compoundable,  186  ;  of  offence  under 
Registration  Act,  1131. 

Absconder,  attachment  of  property  of, 
89.  See  Arrest,  Proclamation,  Re- 
ceiver, Restoration,  Sale,  Warrant. 

Absconding,  accused  person,  proclama- 
tion for,  88  ;  wan*ant  to  arrest,  91  ; 
evidence  in  absence  of,  246  ;  witness, 
88-91,  406,  531,  534,  689.  See  De- 
position. 

Absence  of  complainant,  153,  157  ;  of 
juror,  164  ;  of  assessor,  165  ;  of  ac- 
cused, trial  in,  246;  of  witness,  623 
(see  Commission) ;  fromBritish  India, 
exclusion  of  defendant's,  966 ;  of 
registrar,  1106  ;  of  sub-registrar, 
1107. 

Abstention  from  criminal  proceedings, 
1 166. 

Abusive  language,  suit  for,  628. 

Acceptance,  letter  of,  1166. 

Acceptor  of  bill,  estoppel  of,  916. 

Accession  of  sovereign,  judicial  notice 
of,  888. 

Accessory  before  and  after  fact,  377, 

378- 

Accident,  inquiry  into  death  caused  by, 
1 24,  866  ;  evidence  on  question  as  to, 
866  ;  instrument  unduly  stamped  by, 
•  1066. 

Accommodation  bill,  986. 


Accomplice,  tender  of  pardon  to,  181 ; 
effect  of  confession  by,  872 ;  pre- 
sumption as  to,  913;  a  competent 
witness  against  accused,  923  ;  cor- 
roboration of,  913,  and  note  i. 

Account  between  principal  and  agent, 

545- 

Account-books,  production  of,  499, 
1 1 45;  exempt  from  attachment,  568; 
entries  in,  when  relevant,  877. 

Account  stated,  limitation  for  suit  on, 
984. 

Accounts,  commissions  to  examine,  422, 
625  ;  orders  to  take,  467,  543,  545, 
778,  781;  suits  for,  494,  543,  545; 
of  representative  of  deceased  judg- 
ment-debtor, 553;  of  receiver,  659; 
limitation  for  suits  for,  987  ;  court- 
fee  in  suits  for,  1014. 

Accusatory  system,  35. 

Accused,  his  right  to  be  defended,  183  ; 
when  unable  to  understand  proceed- 
ings, 183  ;  when  he  may  be  examined, 
183  ;  detention  of,  188 ;  oath  not 
administered  to,  938  ;  recording  ex- 
amination of,  193.  See  Abatement, 
Absconding,  Acquittal,  Adjournment, 
Application,  Arrest,  Attendance, 
Bond,  Commitment,  Confession,  Con- 
viction, Custody,  Death,  Defence, 
Detention,  Discharge,  Evidence,  Ex- 
amination, Illness,  Judgment,  Lu- 
natic, Plea,  Police,  Release,  Remand, 
Retrial,  Statement,  Summons,  War- 
rant, Witness. 

Acknowledgement  in  writing,  of  receipt 
of  goods,  etc.,  874;  effect  of,  on  limita- 
tion, 969,  970,  1173  ;  of  debt,  stamp 
on,  1078  ;  of  service  of  summons,  84, 
503  ;  of  receipt  of  copy  of  objection, 
1154.     iS'ee  Receipt. 

Acquisition  of  ownership  by  possession, 

973-975- 
Acquittal,  on  trial  of  summons  case, 
153;  on  trial  of  warrant  case,  157; 
appeal  from  judgment  of,  25,  210, 
998 ;  by  High  Court  of  persons  sen- 
tenced to  death  by  court  of  session, 
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197  ;  transaction  amounting  to,  206, 
note  I ;  arrest  of  accused  on  appeal 
from,  213;  proof  of  previous,  245. 
See  Appeal,  Arrest,  Compensation, 
Compounding,  Discharge,  Entry,  Lu- 
nacy, Non-appearance,  Previous  ac- 
quittal. Verdict,  Withdrawal. 

Action.     See  Cause  of  action. 

Acts,  of  executive  government,  proof  of, 
896  ;  judicial  notice  of  legislative, 
887  ;  statements  in  recitals  contained 
in,  879  ;  proof  of  legislative,  896 ;  of 
State,  391. 

'Addition,'  defined,  1104,  1159. 

Addition,  of  plaintiff,  484  ;  of  parties, 
485  ;  of  issues,  526. 

Additional  evidence  where  sentence 
of  death  passed  by  Court  of  Ses- 
sion, 197  ;  in  appellate  court,  682, 
683. 

Additional  powers  of  magistrates,  74, 
75.  .344-6. 

Additional  Sessions  Judges,  66 ;  appeal 
from,  209 ;  cases  triable  by,  132 ; 
sentence  by,  72. 

Adhesive  stamps,  1056  ;  failure  to  can- 
cel, 1075. 

Adjourned  sitting,  jurors  and  assessors 
to  attend  at,  167. 

Adjournment  of  trial  in  case  of  new  or 
altered  charge,  146  ;  of  trial  of  sum- 
mons case,  153  ;  attendance  of  jury 
or  assessors  after,  167 ;  of  enquiry 
or  trial  for  attendance  of  witness, 
184 ;  for  return  of  commission,  245  ; 
on  application  for  transfer  of  crimi- 
nal case,  252  ;  of  suit  at  first  hearing, 
5o7>  509  ;  failure  to  appear  after, 
508,  529  ;  on  pleader  refusing  to  an- 
swer, 515;  for  production  of  evi- 
dence, 528  ;  of  hearing  of  suit,  405, 
528,  529  ;  costs  of,  529  ;  reasons  for, 
529  ;  of  execution-sale,  579,  and  note 
5  ;  of  hearing  of  appeal,  679.  See 
Postponement. 

Adjudication  as  to  stamps,  106 1.. 

Adjustment  of  decree,  563,  1 148 ;  of 
suit,  618,  619.  See  Compromise, 
Withdrawal. 

Administration  of  justice,  procedure  in 
case  of  offences  afi'ecting,  231-235. 

Administration   of  oath   of    declarant, 

539- 
Admini8tration-bond,court-feeon,i04o; 

stamp  on,  1078. 
Administration  suit,  543,  544;  forms  of 

plaint  in,  757-759 ;  forms  of  decree 

in,  778-780. 
Administrator,   suits  by  and   against, 

425,  638,  979 ;  may  sue  as  a  pauper, 

628,  note  2. 


Administrator,  981  ;  not  paying  full 
court-fee  on  letters  after  discovering 
underpayment,  1025. 

Administrator- general,  1094,  1 133. 

Administratrix,  husband  of,  438. 

Admiralty  cases,  assessors  in,  711. 

Admiralty  court,  relevancy  of  judg- 
ment of,  880. 

Admiralty  oflfences,  379. 

Admissibility,  of  evidence  taken  on 
commission,  244;  of  deposition  of  civil 
surgeon  and  of  report  of  chemical  ex- 
aminer, 245 ;  of  evidence  taken  in 
absence  of  accused,  246 ;  relaxation 
of  rules  as  to,  833  ;  not  defined  in 
Evidence  Act,  858,  note  4 ;  judge  to 
decide  on,  923. 

Admission,  to  police,  118  ;  in  summons 
case,  152;  to  bail,  241;  of  docu- 
ments, 402,  523  ;  by  defendant,  509 ; 
of  genuineness  of  document,  518; 
of  appeal  to  Queen  in  Council,  695  ; 
ofaffidavits  as  evidence,  712  ;  defined, 
867  ;  by  party  or  his  agent,  867  ;  by 
suitor  in  rejjresentative  character, 
867 ;  by  partner  or  co-contractor, 
867,  note  4 ;  by  party  interested 
in  subject-matter,  868 ;  by  person 
from  whom  party  has  derived  inter- 
est, 868 ;  by  persons  whose  position 
must  be  proved  as  against  party  to 
suit,  868 ;  by  persons  expressly  refer- 
red to  by  party  to  suit,  868 ;  proof 
of,  868,  869 ;  made  upon  condition 
or  under  agreement,  870 ;  may  estop, 
873;  of  existence,  condition,  or  con- 
tents of  document,  870,  892  ;  of  ex- 
ecution by  party  to  attested  docu- 
ment, 894;  of  execution,  11 16;  of 
receipt,  endorsement  of,  1123;  of  in- 
strument not  duly  stamped,  1064.  See 
Confession,  Estoppel,  Statement. 

Adoption,  presumption  as  to,  836 ; 
statements  as  to,  874,  875 ;  suit  for 
declaration  as  to,  991 ;  court-fee  on 
plaint  etc.  in  suit  to  set  aside,  1041. 
See  Authority. 

Adoption-deed,  stamp  on,  1078. 

Adult  male  member  of  family,  service 
on,  84. 

Adultery,  prosecution  for,  135  ;  com- 
poundable,  185  ;  disentitles  wife  to 
maintenance,  236. 

Advantage  under  void  agreement,  1 167. 

Adverse  possession,  995,  note  9. 

Advertisement,  of  institution  of  suit, 
485  ;  stamp  on  receipt  by,  1053. 

Advocate,  included  in  *  pleader,'  63 ; 
may  act  without  written  authority. 
489 ;  judicial  notice  of,  888  ;  stamp 
on  entry  of,  1084  ;  instructions  to. 
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117a.  See  Barrister  Legal  Prac- 
titioner, Pleader. 
A(ivccate-geiieraJ,denned,62 ;  may  stay 
prosecution,  180;  may  conduct  pro- 
secution. 240  ;  may  apply  for  transfer 
of  criminal  case,  252  ;  may  exhibit 
informations,  3S0 ;  may  enter  nolle 
prosequi,  380;  may  institute  or  con- 
sent to  suits  relating  to  public 
charities,  672.  iSee  Government  ad- 
vocate. 

Atfairs  of  state,  evidence  as  to,  919. 

Affidavits,  to  prove  service  of  summons 
outside  jurisdiction,  85  ;  on  applying 
for  transfer  of  criminal  cases,  252 ; 
under  Cr.  P.  Code,  swearing  of,  257  ; 
in  civil  suits,  408,  409;  in  answer  to 
interrogatories,  518;  in  case  of  ap- 
plications to  inspect  documents,  520; 
to  send  for  record,  522  ;  to  issue  com- 
mission, 622  ;  to  appoint  guardian  ad 
litem  or  next  friend,  641 ,  64  2 ;  to  dis- 
miss minor's  suit,  641 ,  642  ;  to  arrest 
or  attach  before  judgment,  649,  651  ; 
power  to  order  fact  to  be  proved  by, 
538  ;  cross-examination  upon,  539  ; 
to  what  matters  confined,  539  ;  costs 
o^>  539  >  rules  as  to  admission  of, 
712  ;  Indian  law  as  to,  833,  834; 
collector  may  call  for,  1062  ;  stamp 
on,  1078  ;  when  exempt  from  stamp 
duty,  1095.     See  Oath. 

Affirmations,  before  whom  made,  257  ; 
of  witnesses,  408 ;  authority  to 
administer,  937  ;  by  natives  or  per- 
sons objecting  to  oaths,  938 ;  forms 
of,  938 ;  administration  of,  939 ; 
refusal  to  make,  939  ;  omission  to 
make,  939.     See  Affidavit,  Oath. 

Afiray,  public  to  aid  in  suppressing,  76  ; 
temporary  injunction  in  case  of,  iii. 

Age  of  juror,  163. 

Agent,  of  land-owner,  to  give  informa- 
tion, 77  ;  of  accused  cannot  call  for 
police  diary,  123  ;  his  right  to  compel 
principal  to  interplead,  427  ;  to  re- 
ceive process,  4S8,  489 ;  service  on, 
502,  503;  of  government,  service 
through,  506 ;  suit foraccount between 
principal  and,  545;  interpleader-suit 
by,  647  ;  estoppel  of,  836  ;  admissions 
of,  841,  867,  note  4 ;  limitation  for 
suits  by  principal  against,  987  ;  stamp 
on  note  of  purchase  of  goods  sent  by, 
1089  ;  of  Prince  or  Chief,  1153.  See 
Mukht^,  Pleader,  Political  agent. 
Principal,  Proxy,  Recognised  agent. 

Aggregate  sentences,  74. 

Agreement  to  refer  to  arbitration,  430, 
665 ;  on  statement  of  question  in 
form  of  issue,  526;   to  give  time  to 


judgment-debtor,  562 ;  forsatisfaction 
of  judgment-debt,  562  ;  stating  case 
for  Court's  opinion,  667,  668  ;  court- 
fee,  1039  ;  to  admit  facts  at  hearing, 
889 ;    varying   terms   of    document, 
908;   stamp  on,  1078, 1079  ;  to  lease, 
registration  of,  1104,  1108. 
Agriculturists,  568  ;  Loans  Act,  1109. 
Aid,  to  magistrates,  police,  etc.,  76. 
Air,  acquisition  of  easement  of,  973. 
Akalkot,  373,  810,  850. 
Alienage,  objection  to  juror  for,  163. 
Alienation,  after  attachment,  575  ;  in- 
stead   of    execution-sale,    585 ;    by 
collector,  591,    593 ;    by    judgment 
debtor,    596  ;    by   pauper,  629 ;    by 
Hindu  or  Muhammadan  female,  992. 
See  Ancestral  property.  Assignment, 
Conveyance,  Injunction,  Transfer. 
Aliens,  suits  by,  424,  635. 
Allegations,  from  which  issues  may  be 

framed,  525. 
Allowance,  for  subsistence  of  judgment- 
debtor,  603  ;  omission  to  pay,  604  ; 
for  spoiled  stamps,  1070 ;  for  misused 
stamps,  1072. 
Allowances    of   sepoys,   exempt    from 
attachment,  569  ;  exempt  from  exe- 
cution, 1 148. 
Alteration  of  charge,  146;  of  judgment, 
195  ;  in  allowance  to  wife  or  child, 
237  ;    of  decree,  410 ;    of  decree  of 
Court    making    reference,    701  ;     of 
instrument    produced    in    evidence, 
835  ;  presumption  as  to,  900,  note  5, 
1164. 
Alternativecharge,  150;  judgment,  195. 
Ambassador,  suit  against,  636,  1152. 
Ambiguous  language,  906. 
Amendment  of  charge,  146  ;  of  verdict, 
171;  of  record,  218;  of  plaint  where 
defendant  added,  487  ;  of  plaint,  493, 
496,    1143;    of  written  htatements, 
514;  of  issues,  526;   of  decree,  541  ; 
of  application  for  execution  of  decree, 
557 ;    of   memorandum    of    appeal, 
674. 
Amendments    of   Criminal   Procedure 
Code,  36 ;  of  Civil  Procedure  Code, 
440,    1 1 36-1 1 58;    of  Evidence  Act, 
821 ;  of  Limitation  Acts,  946-951, 
1158;  of  Eegistration  Act,  1157. 
Americans,  jury  for  trial  of,  225,  226  ; 
criminal    proceedings    against,    27, 
219-226. 
Amfns,  422,  423,  note  3. 
Amount  of  bail-bond,  241.     See  Bail, 

Security. 
Analysis.    See  Chemical  examiner. 
Ancestral   property,  suit  to  set  aside 
Hindu  father's  alienation  of,  992. 
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Animal,  inquiry  into  death  caused  by, 
124;  provision  for  maintaining,  1168. 
See  Bull. 

Annuities,  plaint  in  suit  on  bond  for, 
726;  court-fee  in  suits  for,  1014; 
stamp  on  instrument  securing,  1059. 

Annulment  of  conviction  by  Sessions 
Court,  197;  ofexecution-6ale,587,588. 

Answer  to  police-officer  making  in- 
vestigation, 118;  of  jury  to  Judge's 
questions,  171;  of  accused,  364; 
summons  to  appear  and,  500 ; 
pleader's  refusal  or  inability  to,  515  ; 
to  interrogatories,  518,  521 ;  on  be- 
half of  Government,  633. 

Apology,  discharge  of  offender  making, 

233/234- 

Apparel,  exempt  from  attachment,  568. 

Appeal,  limitation  for  criminal,  25 ; 
by  person  sentenced  to  death  by 
Sessions  Judge,  196;  from  judg- 
ment of  criminal  court,  23,  24,  25, 
207 ;  from  order  requiring  security 
for  good  behaviour,  207 ;  from  order 
rejecting  application  for  delivery  of 
property,  207;  grounds  of,  210; 
petition  of,  210;  summary  rejection 
of,  211;  notice  of,  2  n  ;  powers  of 
appellate  court  in  disposing  of,  211 ; 
from  conviction  in  contempt  case, 
234;  from  orders  on  forfeiture  of 
bond,  247;  on  subject  of  costs,  410, 
411  ;  from  order  awarding  costs, 
546  ;  memorandum  of,  674  ;  by  one  of 
several  plaintiffs  or  defendants,  674, 
675  ;  from  original  decrees,  432, 673- 
687  ;  from  decrees  on  award  of  arbi- 
trators, 665  ;  when  included  in  'suit,' 
686,  1155  ;  from  original  decrees  ex 
parte,  1153;  dismissal  of,  1154; 
from  orders  generally,  688-690, 1173; 
from  orders  in  execution  of  decree  of 
another  court,  549 ;  from  orders  as 
to  claims  to  share  proceeds  of  im- 
moveable property,  593  ;  from  orders 
admitting  review  of  judgment,  705  ; 
by  paupers,  691 ;  toQueen  in  Council, 
692-699;  from  vice-admiralty  courts, 
699,  note  2 ;  form  of  decree  on,  807 ; 
limitation  for,  to  District  Judge,  998  ; 
to  High  Court,  998 ;  from  sentence 
of  death  by  Sessions  Judge,  997 ; 
included  in  'suit,'  1155.  See  De- 
fault, Delay,  Dismissal,  European 
British  subject,  Execution,  Memor- 
andum of  appeal,  Pauper,  Security. 

Appearance,  process  to  compel,  84-91 ; 
before  Sessions  Court  or  High  Court, 
141  ;  before  court  of  revision,  aiS; 
of  parties,  399,  507  ;  of  one  party  for 
another,  487 ;     summons   requiring, 


500;  in  person,  501,  506;  time  for, 
505 ;  dismissal  of  suit  for  want  of, 
508  ;  by  plaintiff  only,  508,  509 ;  by 
defendant  after  adjournment,  509 ; 
in  person,  exemption  of  public 
officers  from,  634 ;  of  appellant  and 
respondent,  678,  679;  women  when 
exempt  from  personal,  709 ;  power  to 
exempt  from,  709 ;  before  registering 
officer,  1 1 1 5  ;  of  executants  and 
witnesses,  enforcement  of,  i  n  7.  See 
Attendance,  Ex  parte,  Witness. 

Appellant,  entitled  to  hearing,  211; 
notice  of  appeal  to  be  given  to,  211; 
release  of,  on  bail,  213;  abatement 
on  death  of,  214;  confined  to  grounds 
set  out  in  his  memorandum,  674 ;  his 
right  to  begin  and  reply,  678  ;  when 
included  in  'plaintiff,'  686, 1 155.  See 
Appeal,  Bail,  Notice. 

Appellate  court,  criminal,  its  powers  in 
disposing  of  appeals,  211;  judgment 
of  subordinate,  212;  may  take  ad- 
ditional evidence,  213;  finality  of  its 
orders,  214;  may  modify,  etc.  order 
for  disposal  of  property,  249 ;  may 
award  compensation  out  of  fine,  259 ; 
transfer  of  suits  by  civil,  481  ;  powers 
and  dutiesof,  674-686  ;  transmission 
of  papers  to,  677 ;  execution  of  decree 
of,  687.  See  Acquittal,  Decree, 
Judgment,  Revision. 

Appellate  decrees,  appeals  from,  687, 
688. 

Application  of  language,  evidence  as 
to,  907. 

Application  for  appointment  of  jury  in 
nuisance-cases,  108 ;  by  E.  B.  sub- 
ject unlawfully  detained,  224;  for 
issue  of  commission,  244;  for  transfer 
of  criminal  case,  252  ;  for  execution, 
41 1 ;  for  stay  of  proceedings,  481 ;  to 
civil  courts,  487;  to  confine  suit, 
492 ;  for  order  to  answer  inter- 
rogatory, 518;  for  order  to  inspect 
documents,  520 ;  to  send  for  records, 
522;  for  summons  to  witness,  529; 
to  take  evidence  de  bene  ease,  538; 
for  transmission  and  decree,  547 ;  for 
execution,  550;  for  execution,  con- 
tents of,  553;  by  joint  decree-holder, 
551;  by  transferee  of  decree,  551; 
for  attachment  of  property,  554 ;  for 
stay  of  execution,  555 ;  for  immediate 
execution,  562;  in  case  of  payment 
or  adjustment  of  decree,  563;  by 
purchaser  to  set  aside  sale,  588 ;  by 
person  dispossessed  and  disputing 
right  of  decree-holder,  599 ;  for  de- 
claration of  insolvency,  605  ;  signa- 
ture and  verification  of,  606 ;  service 
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of  copy  of,  606 ;  by  unscheduled 
creditors,  609 ;  to  set  aside  abate- 
ment or  dismissal,  617;  for  with- 
drawal of  suit,  618;  for  commission 
to  examine  witnesses,  622  ;  for  leave 
to  sue  as  a  pauper,  628,  629,  630  ; 
on  behalf  of  minor,  639  ;  for  appoint- 
ment of  new  next  friend,  641 ;  for 
appointment  of  guardian  ad  litem, 
642  ;  before  judgment  for  attachment, 
651;  to  discharge  etc.  order  for  in- 
junction, 655 ;  for  interlocutory 
order,  657  ;  for  order  of  reference, 
660 ;  to  file  agreement  to  refer  to 
arbitration,  665 ;  to  file  award,  666  ; 
for  leave  to  appeal  to  Queen  in 
Council,  693,  694 ;  for  review  of 
judgment,  703,  704,  705  ;  to  whom 
made,  704;  form  of,  704;  when 
rejected,  704 ;  when  granted,  704 ; 
court- fee  on,  1031 ;  fixed  court-fee  on, 
1037,  1038;  for  probate,  1165;  when 
exempted  from  court  fee,  1021,  1022. 

Applications,  to  which  Limitation  Act 
does  not  apply,  957  ;  limitation  for, 
998-1005;  under  Civil  Procedure 
Code,  sees.  365,  366,  368,  371, 
Limitation  Act,  sec.  5,  extended  to, 
1 1 50.  /See  Afi&davits,  Costs,  Delay, 
Pauper. 

Appointment  of  sessions  judges,  etc., 
66 ;  of  public  prosecutor,  239 ;  of 
recognised  agent.  488  ;  of  pleader, 
489 ;  of  agent  to  receive  process,  489 ; 
of  commitsioner,  622,  625,  626  ;  of 
persons  to  prosecute  or  defend  on  be- 
half of  princes  and  chiefs,  636,  1 151 ; 
of  receiver,  658,  659;  of  arbitrator, 
660;  of  umpire,  661  ;  in  execution  of 
power,  stamp  on,  1079. 

Apportionment  of  costs,  546. 

Appraisement,  stamp  on,  1079  ;  when 
exempt,  1095. 

Apprehension.     See  Arrest. 

Apprenticeship,  1096  ;  stamp  on  instru- 
ment of,  1079,  1085  ;  when  exempt, 
1096. 

Approver.     See  Accomplice.  • 

Arbitration,  reference  to,  660-667 ; 
costs  of,  663 ;  agreement  to  refer 
difference  to,  665  ;  appeal  from  order 
superseding,  690 ;  forms  of  order  of 
reference  to,  805.  See  Arbitrator, 
Award,  Umpire. 

Arbitrator,  powers  of,  662  ;  privilege  of, 
831.     (Sec  Award,  Umpire. 

Argumentative  written  statements,  514. 

Arms  Act,  offences  against,  129. 

Army,  arrest  of  deserters  from,  81  ;  ex- 
emption of  persons  belonging  to,  from 
serving  as  jurors,  177.     See  Articles 


of  war.  Cantonment,  Commissioned 
oflBcer,  Garrison,  Military. 

Arrangement  of  Code  of  Criminal  Pro- 
cedure, 4,  5  ;  of  Code  of  Civil  Proce- 
dure, 387  ;  of  Evidence  Act,  818. 

Arrears  of  maintenance,  court-fee  on 
suits  for,  1 01 4. 

Airest,  7)  8  ;  aid  in  making,  76  ;  how 
made,  78 ;  without  warrant,  80-83  ; 
to  prevent  cognisable  offences,  115  ; 
of  accused  on  appeal  from  acquittal, 
213  ;  when  bail  insufiicient,  242  ;  of 
judgment-debtors,  417,  601,  602, 
1138  ;  before  judgment,  427  ;  for  dis- 
obeying summons  to  give  evidence 
or  produce  document,  533 ;  for  re- 
sisting execution,  598  :  exemption 
from,  634,  636,  709,  1137;  i"!  c*°" 
tonment,  garrison,  etc.,  645 ;  com- 
pensation for  improper,  653 ;  of 
women,  709,  1137  ;  of  person  outside 
local  limits  of  civil  court,  712.  See 
Army,  Custody,  Death,  Detent'on, 
Escape,  Police,  Release,  Report,  Re- 
sistance, Search,  Warrant  of  arrest. 
Women,  Zan:Cn^. 

Articles  of  association,  stamp  on,  1079. 

Articles  of  clerkship,  stamp  on,  1079. 

Articles  of  war,  judicial  notice  of,  887. 

Artisans,  exemption  of  tools  of,  568. 

'  As  of  right,'  976,  note  6. 

Assault,  suit  for,  628. 

Assessment  of  rent-free  land,  suit  for, 

993- 

Assessors  in  trials  before  session  court, 
161 ;  how  chosen,  165 ;  illness  of 
165 ;  view  by,  167 ;  examination 
of,  167;  attendance  of,  167;  penalty 
for  non-attendance  of,  1 80 ;  delivery 
of  opinions  of,  173,  liability  to  serve 
as,  176  ;  lists  of,  177, 178, 179  ;  sum- 
mons to,  178,  179;  trial  by  jury  of 
offence  triable  with,  256  ;  questions 
which  may  be  put  by,  934 ;  in  causes 
of  salvage,  towage,  or  collision,  711- 

Assignee,  of  plaintiff  neglecting  etc.  to 
continue  suit,  617;  of  trust  property, 
limitation  for  suits  against,  993, 
994;  may  present  document  for  re- 
gistration, 1 1 14.  See  OflBcial  as- 
signee. Transferee. 

Assignment  of  decree,  551  ;  of  interest 
pending  suit,  617,  1172;  stamp  on, 
1079;  of  copyright,  1095.  /See  Alien- 
ation, Conveyance,  Transfer. 

Assistant  Chemical  Examiner,  report 
of,  245. 

Assistant  Commissioners,  72. 

Assistant  Sessions  Judges,  appointment 
of,  66  ;  subordination  of,  68 ;  sentence 
by,  72;  cases  triable  by,  133;  con- 
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firmation  of  sentence  passed  by,  198  ; 
appeal  from,  208  ;  jurisdiction  over 
E.  B.  subjects,  229. 

Attached  property,  appeal  from  order 
refusing  delivery  of,  207.  See  Re- 
view. 

Attachment,  of  moveable  property,  8  ; 
of  property  of  person  absconding,  89  ; 
of  immoveable  property  the  subject 
of  dispute,  113;  of  debts  and  shares, 
413;  before  judgment,  427,  428, 
651-653 ;  of  property  of  recusant 
witness,  531 ;  in  execution  of  decree, 
412-414,  567-571  ;  property  not 
liable  to,  568,  569  ;  withdrawal  of, 
574;  private  alienation  after,  575; 
claims  to  property  under,  575,  576 ; 
release  from,  576 ;  in  execution  of 
decrees  of  several  courts,  577  ;  re- 
ceiver of  property  under,  658,  659 ; 
of  property  outside  local  limits  of 
jurisdiction,  712  ;  limitation  for  suit 
to  set  aside,  979  ;  court-fee  in  suit  to 
set  aside,  1016  ;  partial  retention  of, 
1172.  See  Allowances,  Apparel, 
Bedding,  Books,  Cattle,  Coin,  Cur- 
rency notes.  Decree,  Expectancy, 
Inventory,  Maintenance,  Negotiable 
instruments,  Pay,  Pensions,  Perish- 
able property.  Rights,  Salary,  Seed- 
grain,  Wages,  Zan;ind.8. 

Attempt,  1 1 64 ;  triable  with  main  of- 
fence, 151;  when  summarily  triable, 
158,  159;  when  compoundable,  186. 

Attendance  of  witnesses,  police-officer's 
power  to  require,  118  ;  in  case  of  of- 
fences aifecting  administration  of 
justice,  231  ;  when  dispensed  with, 
243;  of  accused  when  dispensed  with, 
13^ »  of  jurors  and  assessors,  167, 
179,  180;  to  give  evidence,  534; 
exemption  from,  709  ;  for  cross-ex- 
amination of  declarant,  539.  See 
Appearance,  Default,  Witness. 

Attestation  of  amendments  of  written 
statements,  515  ;  of  amendment  of 
application  for  execution  of  decree, 
657  >  presumption  of,  900. 

Attested  instruments,  830;  proof  of, 
894,  895. 

Attesting  witness  to  instrument  not 
duly  stamped,  1074,  1075. 

Attorney,  included  in  '  pleader,*  63  ;  of 
High  Court,  466,  note  5  ;  privilege  of, 
920  ;  suit  for  costs  by,  986  ;  stamp 
on  entry  of,  1084.  See  Judicial 
notice.  Solicitor. 

Attorney-General,  380. 

Auction,  execution-sales  made  by  pub- 
lic, 577. 

Auditor  of  railway  company,  870,  note  9. 


Authentication  of  instrument  not  duly 
stamped,  1066  ;  of  power  of  attorney 
for  registration,  1114;  of  register 
books,  1 122. 

Authority,  to  one  party  to  appear  for 
another,  487;  to  adopt,  11 10;  regis- 
tration of,  1 1 18;  stamp  on,  1079, 
1086. 

Autrefois  acquit,  plea  of,  206,  note  3. 

Award  to  be  signed  and  filed  in  court, 
663 ;  when  court  may  modify  or  cor- 
rect, 663  ;  grounds  for  setting  aside, 
664 ;  judgment  according  to,  664  ; 
appeal  from  order  modifying,  690  ; 
form  of  plaint  in  suit  on,  725  ;  under 
Waste-land  Act,  limitation  of  suit 
to  contest,  976 ;  under  certain  Bengal 
regulations,  suit  to  contest,  982  ;  ap- 
plication to  set  aside,  998  ;  applica- 
tion for  filing  in  court  of,  looi ;  court- 
fee  on  plaint  etc.  in  suit  to  set  aside, 
1041  ;  stamp  on,  1079 ;  when  ex- 
empt 1095  ;  not  compulsorily  regis- 
trable, 1 1 09;  appeal  from  decree 
purporting  to  be  made  in  terms  of, 
1 172.  See  Arbitration,  Arbitrator, 
Umpire. 

Awards,  1109. 

Bad  character,  when  relevant,  886. 

Bad  faith  of  judgment-debtor,  11 38. 

Bad  livelihood.  See  Arrest,  Good 
behaviour.  Habitual  offenders. 

Bail,  30  ;  direction  for  endorsement  on 
wan-ant  of  arrest,  85  ;  taken  by  po- 
lice, 121:  pending  realisation  of  fine, 
200 :  in  case  of  criminal  lunatic, 
227;  when  taken,  240;  by  Presi- 
dency Magistrate,  on  reference,  214; 
by  High  Court  on  reserving  case, 
215  ;  by  Sessions  Court  or  District 
Magistrates  on  reporting  case  for  re- 
vision, 217;  in  contempt-cases,  231, 
232,  233 ;  not  to  be  excessive,  241  ; 
admission  to,  241 ;  reduction  of,  241  ; 
when  insufficient,  242  ;  appeal  from 
and  revision  of  orders  as  to,  247  ; 
for  appearance  of  witness,  534 ;  for 
appearance  of  party,  650.  See  Ad- 
journment, Arrest,  Deposit,  Dis- 
charge, lie-arrest,  Release,  Security, 
Sureties,  Surrender. 

Bailable  offence  defined,  63 ;  taking 
bail  in  case  of,  240,  241. 

Bail-bond,  241  ;  after  arrest,  form  of, 
347  ;  when  exempted  from  court-fee, 
102 1  ;  court-fee  on,  1039.  See  Bail, 
Sureties. 

Bailee  may  cause  bailor  to  interplead, 
427  ;  estoppel  of,  917. 

Balance,  suit  for,  987. 
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Bangalore,  codes  in  force  in,  373,  810, 
849,  note  2,  958,  note  i,  1 102,  note 
I,  1050,  note  I. 

Banker,  defined,  1050 ;  receipts  by, 
1097. 

Bankruptcy  of  plaintiff,  616,  617. 

Barrister,  privilege  of,  920.  See  Advo- 
cate. 

Bastard.     See  Elegitimate. 

Bedding,  exempt  from  execution,  1148. 

Ben^mf  purchase,  at  execution-sale, 
(^89;  of  land,  presumption  as  to, 
836. 

Ben^mld^r  not  a  trustee  for  pur- 
poses of  limitation,  960. 

Benches,  of  magistrates,  6, 67 ;  may  em- 
ploy clerk,  160;  appeal  from,  208, 
note  2  ;  of  presidency  magistrates,  69 ; 
of  appellate  judges,  684,  685  ;  appli- 
cation for  review  of  judgment  of,  705 ; 
summary  trial  by,  157,  158. 

Beneficiaries,  425  ;  when  made  parties, 
638.     See  Trustee. 

Bhawalpur,  850,  note  ;  958,  note  i. 

Bigamy,  prosecution  for,  135. 

Bill  of  exchange,  parties  to  suit  on,  484 ; 
presumption  as  to  acceptance  or  en- 
dorsement of,  913;  estoppel  of  ac- 
ceptor of,  916 ;  limitation  for  suits  on, 
984,  985,  986  ;  stamp  on,  1035.  See 
Agreement,  Negotiable  instrument, 
Protest. 

Bill  of  lading,  1050  ;  stamp  on,  iq8i  ; 
when  exempt,  1095,  transfer  by  en- 
dorsement of,  exempt,  1097. 

Birth  during  marriage,  912,  1163. 

Birth-place  does  not  exempt  from  civil 
jurisdiction,  473. 

Board  and  lodging,  form  of  plaint  in 
suit  for,  7  24 ;  limitation  for  suit  for, 

977- 

Bond  for  appearance  before  magistrate, 
82  ;  for  appearance  before  court,  85  ; 
arrest  on  breach  of,  91  ;  for  good  be- 
haviour, 132,246  ;  for  keeping  peace, 
102;  cancellation  of,  104,  254;  of 
complainant  and  witnesses,  122,  141  ; 
discharge  of,  124;  of  accused  and 
sureties,  241  ;  deposit  instead  of,  246  ; 
forfeiture  of,  246-7 ;  after  arrest,  form 
of,  347  ;  defined,  259,  io.;i  ;  stamp 
on,  108 1  ;  by  whom  payable,  1061  ; 
when  exempt,  1095,  1096,  See  Bot- 
tomry bond,  Respondentia  bond. 

Bonds,  31 ;  of  complainants  and  wit- 
nesses, 141 ;  forms  of,  351 ;  limitation 
for,  suit  on,  984,  985,  9S6.  See 
Execution,  Forfeiture,  Instalment, 
Mortgage,  Release,  Surety,  Transfer. 

Books,  production  of,  499  ;  statements 
forming    parts    of,  879 ;    entries  in. 


523  ;  of  reference,  Court  may  resort 
to,  889  ;  containing  foreign  laws  or 
law-reports,  899  ;  kept  under  Regis- 
tration Act,  1107. 

Bottomry  bond,  stamp  on,  1081. 

Boundary -marks,  expense  of,  1168. 

Breach,  of  condition,  suit  for  possession 
when  plaintiff  entitled  by,  995  ;  of 
contract,  prosecution  for,  135  ;  injunc- 
tion to  restrain,  654;  suits  for,  990, 991. 

Breach  of  the  peace,  76,  100,  112,  113. 
See  Insult. 

Breach  of  promise,  suit  for,  984. 

Breach  of  trust,  place  of  trial  in  case  of 
criminal,  128 ;  suit  for  loss  occasioned 
by,  988. 

Breaking  doors,  79. 

British  colonies,  64 ;  consul,  897  ;  cur- 
rency, 698. 

British  empire,  judicial  notice  of  terri- 
tories forming,  888. 

British  India,  jurisdiction  as  to  offences 
committed  out  of,  130  ;  defendant 
residing  out  of,  510;  plaintiff  re- 
siding out  of,  621  ;  witness  residing 
out  of,  623  ;  courts  situate  out  of, 
624  ;  defendant  about  to  leave,  649, 
650  ;  appellant  residing  out  of,  677  ; 
registration  of  documents  executed 
out  of,  1 112. 

British  Resident,  service  through,  506. 

British  subject  committing  offence  out- 
side British  India,  139.  See  Euro- 
pean British  subjects. 

Broker,  execution  sale  of  bills  and 
shares  through,  583  ;  stamp  on  note 
sent  by,  1089. 

Building,  included  in  '  place,'  64 ;  re- 
moval or  repair  of  dangerous,  107- 

Bull,  property  in,  1163. 

Buoy,  prevention  of  removal,  etc.  of, 

US- 
Burden  of  proof,  as  to  excuse  for  not 
giving  information,  76  ;  of  status 
of  E.  B.  subject,  223  ;  of  owner- 
ship, 835  ;  generally,  909;  as  to  par- 
ticular fact,  910 ;  of  fact  to  be 
proved  to  make  other  evidence  ad- 
missible, 910  ;  that  case  of  accused 
comes  within  exceptions,  910;  of 
facts    specially    within    knowledge, 

911  ;  of  death  of  person  known  to 
have  lived  within  thirty  years,  911  ; 
of  existence  of  person  who  has  not 
been  heard  of  within  seven  years, 
911 ;  as  to  relation  of  partners,  land- 
lord and  tenant,  principal  and  agent, 

912  ;  as  to  ownership,  912  ;  of  good 
faith  in  certain  transactions,  912  ;  of 
circumstances  taking  case  out  of 
Limitation  Act,  960,  note  7 ;  of  loss, 
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980,  note  6  ;  of  domicile,  1164.     See 

Presumption. 
Business,     jurisdiction    conferred     by 

carrying    on,    479.      See    Company, 

Corporation,  Trading. 
Byelaw,  suit  for  penalty  under,  977. 

Call,  suit  for  a,  990. 

Call-order,  477,  note  i. 

Calling  for  records,  215,  522. 

Calls,  1097 ;  from  insolvent  contribu- 
tories,  419,  note. 

Camping-grounds,  108. 

Canal,  injury  to,  76. 

Cancellation  of  powers  under  Criminal 
Procedure  Code,  75 ;  of  bond  for 
keeping  peace,  104-254 ;  of  order  as 
to  possession  of  land,  113;  of  order 
for  maintenance  of  wife,  237 ;  of 
decree  of  court  making  reference, 
701  ;  of  instrument,  suit  for,  987  ;  of 
court-fee  stamp,  1028  j  of  adhesive 
stamps,  1056. 

Cantonment,  373,  810,  849,  note  2, 
958,  note  I,  1012,  note  i,  1103, 
note  I,  1053;  execution  of  process 
in,  645 ;  may  be  declared  district 
or  sub-district,  1 106. 

Cantonment  magistrates,  67,  n.i,  1172. 

Capital  sentence.     See  Execution. 

Cargo.     See  Respondentia  bond. 

Carrier,  limitation  for  suits  against, 
980.    See  Bailee. 

Case  stated  by  parties,  667. 

Caste,  suits  relating  to,  473,  note  i  ; 
suit  for  loss  of,  628 ;  custom  of,  1166. 
See  Addition. 

Cattle  exempt  from  attachment,  568. 

Cause,  order  to  show,  100 ;  opportunity 
of  showing,  216. 

Cause  of  action,  483,  478,  note  4,  491, 
492,  493,  495,  944;  where  it  arises 
in  suits  on  contract,  1 142.  See  Claim, 
Joinder,  Limitation,  Omission,  Re- 
linquishment, Survival. 

Cause  of  death,  379. 

Causing  hurt,  compoundable,  185. 

Caution,  free  statement  not  to  be  pre- 
vented by,  119;  not  necessary  before 
examining  the  accused,  183. 

Caveat,  court-fee  on,  1040. 

Cepi  corpus,  238. 

Certificate,  as  to  examination  of  accused, 
193 ;  of  High  Court's  order  for 
revision,  218;  of  High  Court's  judg- 
ment or  order  on  appeal,  212;  as  to 
lunatic  prisoners,  229;  that  decree 
has  not  been  satisfied,  548 ;  of  pay- 
ment or  adjustment  of  decree,  563  ; 
to  judgment-debtor,  585  ;  to  pur- 
chaser of  immoveable  property,  589 ; 


of  lieirship,6i5 ;  to  collect  debts,  615 ; 
as  to  value  or  fitness  for  appeal  to 
Queen  in  Council,  694 ;  of  sale  of 
land,  form  of,  791 ;  of  administration, 
relief  as  to  court-fee  paid  thereon, 
1022,  1023;  penalty  where  too  low 
a  court-fee  has  been  paid  on,  1024 ; 
of  administration,  court-fee  on,  1032; 
under  Act  XXVII  of  i860,  court-fee 
on,  1033 ;  under  Bom.  Keg.  VIII  of 
1827,  court-fee  on,  1033;  showing 
that  document  has  been  registered, 
1124;  of  sale,  1061,  iiio,  1157; 
stamp  on,  1081  ;  by  collector  as  to 
stamps,  1062 ;  under  Land  Improve- 
ment Act,  1109,  1133:  under  Civil 
Procedure  Code, sec.  316, 11 33;  when 
exempted  from  court-fee,  102 1.  See 
Acknowledgment,  Evidence. 

Certified  copies,  of  sentences  or  orders, 
245  ;  of  documents  placed  on  record, 
524  ;  of  judgment  and  decree,  545  ; 
of  record  for  judicial  committee,  695 ; 
of  registers,  830 ;  proof  of  contents 
of  documents  by,  891,  892  ;  of 
public  documents,  896 ;  proof  by 
production  of,  896  ;  of  foreign  judi- 
cial record,  900  ;  of  registered  docu- 
ments, 1123  ;  stamp  duty  on,  1083  ; 
when  exempt,  1096. 

Certified  purchaser,  589,  note  5. 

Certiorari,  2. 

Cession  of  territory,  913. 

Challenge,  grounds  of,  163. 

Changes  during  progress  of  suit.  See 
Bankruptcy,  Death,  Insolvency, 
Marriage. 

Channel,  order  for  removing  nuisanca 
from  public,  107. 

Chapter  defined,  64. 

Character,  when  relevant,  885,  886 ; 
witness  to,  925  ;  of  witness,  927. 

Charge,  of  otience,  17  ;  when  framed, 
^39>  156 ;  t"  be  read  and  explained, 
139, 140;  form  of,  142-147,  3.18-361 ; 
alteration  of,  145,  146  ;  forwarding 
of,  142 ;  procedure  on  commitment 
without,  or  with  imperfect,  145 ; 
separate  for  each  oifence,  147  ;  when 
tried  separately,  147,  148,  150, 
151;  in  alternative,  150;  joinder  of 
persons  in,  151,  225;  withdrawal  or 
suspension  of,  151  ;  when  framed 
in  warrant  case,  156 ;  power  to  stay 
proceedings  on  unsustainable,  163  ; 
verdict  on  each,  171  ;  etfect  of 
omission  to  frame,  256.  See  Ad- 
dition, Adjournment,  Complaint, 
Conviction,  Copy,  Entry,  Error, 
Irregularity,  J  cinder.  Language, 
Withdrawal. 
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Charge  to  jury,  i68  ;  copy  of,  260. 

Charge  of  plaintiff's  costs  in  inter- 
pleader suit,  647. 

'Chargeable'  defined,  1051. 

Charitable  foundation,  opinions  as  to, 
884. 

Charitable  societies,  suit  by  and 
against,  425. 

Charitable  trusts,  672,  note  2. 

Charities,  suits  relating  to  public,  671. 

Charter-party,  stamp  on,  1082. 

Chartered  High  Courts,  707  ;  special 
rules  relating  to,  707,  708  ;  fees  pay- 
able to  clerks  and  officers  of,  1012  ; 
fees  on  documents  filed  in,  1013. 

Chemical  examiner,  report  of,  31,  245. 

Cheque,  defined,  1051  ;  stamp  on,  10S2. 
See  Bill  of  exchange. 

Chief  controlling  revenue  authority, 
105 1. 

Chief  Court  of  Panj^b,  62  ;  recording 
evidence  in,  194 ;  its  power  to  make 
rules,  II 57- 

Chief  Justice,  defined,  62  ;  appoints 
time  of  criminal  sessions  of  High 
Court,  180. 

Chief  Presidency  Magistrate,  69  ;  en- 
dorsing order  for  attachment,  89 ; 
may  require  letters  and  telegrams, 
92  ;  may  postpone  issue  of  process, 
1 36 ;  endorsing  warrant  for  levy  of 
fine,  200.  See  Presidency  Magis- 
trate. 

Chiefs,    suits   by  and  against   ruling, 

ii52>  ".53- 

Child,  order  for  maintenance  of,  235. 

Children,  competence  of,  831. 

Chronological  order,  13. 

Citation.     See  Notice,  Warrant. 

Civil  Court,  its  magisterial  powers  as 
to  contempts  and  other  oflfences,  231. 
See  Afl&davit,  Birthplace,  Contempt, 
Evidence,  Judge,  Jurisdiction,  Place 
of  suing,  Plaint,  Privileged  persons, 
Record*,  Suit,  Witnesses,  Written 
statement. 

Civil  force,  dispersing  assembly  by, 
105. 

Civil  jail,  removal  to  criminal  jail  of 
prisoners  in,  258  ;  imprisonment  in, 
601. 

Civil  nature,  suits  of  a,  472,  note  i. 

Civil  Procedure  Code,  465-807  ;  intro- 
duction to,  381-440 ;  contents 
of,  441-464;  amendments  of,  1141- 

1157- 
Civil  suit  for  injury  caused  by  offence, 

260. 
Civil  surgeon,  post-mortem  examination 

by,  1 24  ;  examination  of  lunatics  by, 

226;  deposition  of,  245. 


Claim  to  be  tried,  161 ;  to  property 
seized  by  police,  250  ;  suit  must  in- 
clude whole,  490  ;  relinquishment  of 
part  of,  490 ;  in  respect  of  mesne 
profits  or  arrears  of  rent,  491  ;  by 
m(>rtgagee,  491 ;  by  or  against  execu- 
tor, administrator,  or  heir  as  such, 
491 ;  to  attached  property,  575,  592  ; 
against  company  being  wound  up, 
961.     /See  Cause  of  action. 

Class,  suit  by  representatives  of,  485. 

Classes  of  criminal  courts,  65. 

Clerical  error  in  judgment,  195  ;  re- 
views for,  706, 

Clerk,    of   bench    empowered   to    try 
summarily,     160 ;    salary   of,    when 
exempt  from  attachment,  569,  1 148  ; 
of   legal    adviser,   921  ;    stamp    on      ; 
articles  of,  1079. 

Clerk  of  the  crown,  defined,  62 ;  list 
of  witnesses  given  to,  140 ;  charge 
etc.  forwarded  to,  142  ;  may  frame 
or  alter  charge,  145  ;  to  prepare  lists 
of  jurors,  174,  175;  affidavits  sworn 
before,  257. 

Client.  See  Advocate,  Agent,  Attorney, 
Pleader,  Vakfl. 

Closing  of  court,  961. 

Co-defendant,  admission  by,  867,  note  5. 
See  Parties. 

Co-executors,  acknowledgment  or  pay- 
ment by,  971. 

Coffee,  sale  of,  1 166. 

Cognisable  case,  defined,  63  ;  police-in- 
vestigation into,  116,  117. 

Cognisable  offence,  defined,  5,  63 ; 
arrest  of  persons  concerned  in,  80 ; 
police  to  prevent,  115;  design  to 
commit,  81,  115;  information  relat- 
ing to,  116.     See  Arrest,  Police. 

Cognisance  of  offences,  by  magistrates, 
131  ;  on  complaint,  131,  136,  and 
137  ;  on  information  by  persons  not 
police  officers,  131  ;  on  police  report, 
131  ;  on  suspicion  or  knowledge  of 
magistrates,  131  ;  by  sessions  court, 
etc.,  132  ;  by  High  Court,  133  ;  sanc- 
tion when  necessary  for,  133. 

Coin,  attachment  of,  575. 

Coinage,  trial  of  persons  previously 
convicted  of  offences  against,  187. 

Collector  of  customs  exempt  from 
serving  on  jury,  i77- 

Collector  of  the  District,  to  attach  land  j 
of  absconder,  90 ;  to  prepare  list  of 
jurors  and  assessors,  177!  defined, 
466,  1051  ;  transfer  to,  of  decrees  for 
sale  of  immoveable  property,  416, 
590 ;  order  for  attachment  fixed  up 
in  office  of,  574  ;  and  proclamation  of 
executionsaleofrevenue-payingland, 
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519;  his  powers,  591,  1149;  his 
procedure,  591,  592,  593,  594;  ac- 
counts rendered  by,  595  ;  sales  how- 
conducted  by,  595,  596  ;  may  compel 
attendance  of  witnesses  and  produc- 
tion of  documents,  596 ;  when  he 
may  be  appointed  receiver,  659 ;  in 
case  of  suits  relating  to  charities, 
672;  to  adjudicate  on  stamps,  1061, 
1062. 

Collision.     See  Assessors. 

Collusion  in  obtaining  judgment,  882. 

Colonies,  British  subjects  bom  in,  64 ; 
presumption  as  to  gazettes  of,  899. 

Combination  of  sentences,  6 ;  by  magis- 
trate, 73. 

Commanding  oflBcer,  176;  service  of 
summons  by,  645  ;  execution  of  pro- 
cess by,  645. 

Commencement  of  imprisonment  or 
transportation  when  person  sentenced 
to  several  punishments,  74 ;  of  pro- 
ceedings before  magistrate,  137  ;  of 
trial,  161. 

Commercial  documents,  874. 

Commission,  appointed  by  Government 
of  India,  238 :  to  enquire  as  to 
alleged  lunatic  prisoner,  230;  ad- 
journment in  case  of,  245  ;  to  take 
evidence  de  bene  esse,  538,  note  i ; 
to  examine  witnesses,  in  criminal 
cases,  30,  243;  in  civil  suits,  421, 
622,  1151  ;  costs  of,  626,  709;  order 
for,  622 ;  issued  by  foreign  courts,  624 ; 
to  examine  applicant  to  sueas pauper, 
629;  for  local  investigations,  422, 
624  ;  to  examine  accounts,  422,  625  ; 
to  make  partitions,  422,  626  ;  forms 
of,  794,  795  ;  to  administer  special 
oath,  939. 

Commission  of  receiver  in  insolvency, 
419. 

Commissioned  officer,  dispersing  unlaw- 
ful assembly,  106 ;  summoned  for 
jury,  176.     See  Army. 

Commissioner  to  administer  oaths  in 
chancery,  257. 

Commissioners,  powers  of,  627 ;  at- 
tendance etc.  of  witnesses  before, 
627. 

Commissioners  of  police,  60,  87,  88,  93  ; 
of  revenue  or  customs,  i77i  court- 
fee  on  application  to,  1038. 

Commitment,  for  trial,  138  ;  discharge 
where  no  grounds  for,  1 39 ;  to  Ses- 
sions Court  or  High  Court,  138,  140, 
220;  when  quashed,  140;  notiiicatiou 
of,  141  ;  examination  of  supplemen- 
tary witnesses  after,  142  ;  of  habitual 
offenders,  187 ;  power  of  Sessions 
Court    or    District    Magistrate    to   I 


order,  216;  of  person  to  whom 
pardon  has  been  tendered,  182  ;  of 
habitual  offender,  187;  of  criminal 
lunatic,  228 :  in  contempt  cases, 
231,  232;  validation  of  irregular, 
255  »  of  person  refusing  to  answer 
or  produce  document,  234;  High 
Court's  order  compelling,  1169.  See 
Accused,  Custody,  Evidence,  Inquiry, 
Lunatic,  Notice,  Pardon. 

Committee  of  lunatic,  1104. 

Committing  magistrate,  examination 
by,  165  ;  evidence  taken  before,  166  ; 
ordered  to  tender  pardon  to  ac- 
complice, 182. 

Common  jurors,  175. 

Common  of  fishery,  1169. 

Commutation  of  sentence,  23,  199, 
205. 

Co-mortgagee,  acknowledgment  on 
payment  by,  971. 

Company,  insolvent,  420;  where  it 
carries  on  business,  479 ;  service  of 
interrogatories  on  officer  of,  517;  suits 
by  or  against,  637 ;  injunction  to 
public,  655.  See  Call,  Claims,  Corpo- 
ration, Director,  Letter  of  allotment. 
Memorandum  of  association.  Proxy, 
Share,  Stock. 

Company's  courts,  procedure  of,  382, 

Comparison  of  signature,  writing,  or 
seal,  895. 

Compensation,  in  case  of  frivolons  or 
vexatious  complaint,  155  ;  paid  out 
of  fine,  259,  260 ;  for  groundless 
aiTest  in  Presidency  Town,  261 ;  for 
wrong  to  person  or  moveable  pro- 
perty, 479 ;  for  wrong  to  immoveable 
property,  478,  480  ;  for  improper  ar- 
rest or  attachment,  653  ;  for  issue  of 
injunction  on  insufficient  grounds, 
655  ;  for  breach  of  contract,  737- 
743 ;  for  act  not  actionable  without 
specific  inquiry,  972 ;  limitation 
for  suits  for,  976,  979,  980,  981,  982, 
984,  987,  990,  991  ;  court-fee  in  suits 
for,  1014;  for  expropriated  land, 
court-fee  on  appeal  against  order  as 
to,  1017.     See  Damages. 

Complainant,  detention  of,  122-3:  ex- 
amination of,  136;  hearing  of,  in 
summons  cases,  152;  in  warrant  cases, 
155  ;  absence  of,  in  summons  cases, 
153;  in  warrant  cases,  157;  with- 
drawing complaint,  154;  not  heard 
in  revision  court,  218;  may  appear 
before  magistrate  acting  under  com- 
mission, 244 ;  fee  on  taking  down 
examination  of,  1020.  See  Civil  suit, 
Compensation,  Fine. 

Complaint,  defined,  61  ;  to  police;  tee 
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Information;    cognisance  of  offence 
upon  receiving,  131  ;    to  magistrate, 
136;  return   of,    136;   dismissal  of, 
137,  206,  216;   error  etc.  in,  256; 
admissibility  of  terms  of,  827,  858  ; 
when  exempt  from  court-fee,  1022. 
See  Compensation,  Prosecution,  Sanc- 
tion, Withdrawal. 
Composition-deeds,  exempt  from  com- 
pulsory registration,  199,  1 109;  stamp 
on,  1082. 
Compounding  offences,  20,  21, 184, 185; 
has  effect  of  acquittal,  186 ;  under 
Stamp  Act,  1077. 
Compromise,  of  suits,  619  ;  on  behalf  of 

minor  plaintiff  or  defendant,  643. 
Concise   statements,  398,  498 ;    forms 

of,  763-769. 
Conclusive  evidence,  of  publishing  pro- 
clamation, 89 ;  of  service  of  summons, 
506 ;   certificates  under  Stamp  Act, 
sec.  37,  1066,  1067. 
Conclusive  proof,  853  ;  admissions  are 
not,   873;    of    legitimacy,    912;    of 
cession  of  British  territory,  913,  and 
note  2. 
Conditional  promise,  11 66. 
Conduct,  relevancy  of,   856 ;   of  sale, 

544,  note  I ;  of  suit,  396,  486. 
Confei-ment  of  powers  under  Criminal 

Procedure  Code,  75. 
Confession,  power  to  record,  119; 
irregularity  in  recording,  255-256  ; 
peculiarities  of  Indian  law  as  to, 
827-828;  to  priests,  837;  when 
inadmissible  in  criminal  proceeding, 
870;  topolice,  871  ;  while  in  custody 
of  police,  871 ;  after  removal  of  im- 
pression caused  by  inducement,  872  ; 
made  under  promise  of  secrecy,  etc., 
872.  See  Accused,  Admission,  De- 
ception, Guilty,  Inducement,  Intoxi- 
cation, Pardon,  Promise,  Statement, 
Threat. 
Confinement,  search  for  person,  in 
wrongful,  95 ;  of  persons  forming 
part  of  unlawful  assembly,  105  ;  of 
criminal  lunatics,  105  ;  of  juvenile  of- 
fenders, 203. 
Confirmation  of  sentence  of  trans- 
portation passed  by  Assistant  Ses- 
sions Judge,  72,  198;  of  sentences 
of  District  Magistrate  specially  em- 
powered, 73-74,  198  ;  of  sentence  of 
death  by  Court  of  Session,  72,  197, 
199  ;  of  sentence  of  As.sistant  Sessions 
Judge  or  District  Magistrate,  198  ;  of 
mortgage  etc.  by  judgment-debtor, 
585  ;  of  execution  sale  of  immoveable 
property,  587,  589, 1172  ;  of  decision 
of  lower  Court,  677. 


Confirmation   of    sentences,    22.      See 

Reference. 
Conjugal  rights,  decree  for  restitution 

of,  564,  565;  suit  for,  981. 
Consent   of  parties,   478,   note   2  ;    of 
person   added   as    plaintiff  or  next 
friend,  486 ;  of  Government  to  suit 
against  Prince  or  Chief,  1152,  1153. 
Consideration,  to  be  set  forth  in  instru- 
ment, 1060 ;   receipt   of,   1096 ;    re- 
ceipt for    payment  without,    1096. 
See  Abstention. 
Consolidation  of  suits.     See  Joinder. 
Conspiracy,  evidence  of,  827,  860,  and 

note  2. 
Constitution  of  Courts,  see  Courts ;  of 

jury,  see  Jury. 
Construction,  of  award,  664,  note  2  ;  of 
Hindd  wills,  1164;    of  bond,  cove- 
nant, etc.,  1165. 
Constructive  trusts,  964,  note  6. 
Consul,  authentication  by,  11 14. 
Contempts,    28,    29,    434;     of    High 
Court,  64,  notes  2,  3,  659,  note  3 ; 
of  lawful  authority  of  public  servants, 
prosecution  for,  133  ;   procedure   in 
cases  under  sec.  195,  231  ;  procedure 
in  certain  cases  of,  232,  233  ;  to  ar- 
bitrator or  umpire,  662  ;  appeal  from 
order   of  committal    for,   690,  note 
3.     See    Apology,    Detention,    Dis- 
charge, Fine,  Imprisonment. 
Contingent  decree,  700. 
Contingent  interest  exempt  from   at- 
tachment, 569. 
Continuance,  of  powers  under  Criminal 
Procedure  Code,  75  ;  of  attachment 
subject  to  encumbrance,  576. 
Continuing  breach   of  contract,    972  ; 

offence,  128  ;  wrong,  972. 
Continuous  running  of  time,  964. 
Contract,  criminal  breach  of,  135,  185  ; 
injunction  to  restrain  breach  of,  654 ; 
by  municipality,  1165;  of  betrothal, 
1 165.    See  Cause  of  action,  Guardian, 
Quasi-contract. 
Contradicting  police  by  diary,  123. 
Contribution,  for  costs,   547,  note   i ; 

limitation  for  suits  for,  988. 
Conversation,  statement  forming  part 

of,  879. 
Conveyance,  decree  for  execution  of, 
565,  566  ;  defined,  1051, 1061 ;  stamp 
on,  1083;  by  whom  payable,  106 1  ; 
calculation  of,  1059,  1060 ;  where 
several  instruments,  1054,  1060.  See 
Assignment,  Transfer. 
Convict,  information  as  to  escaped,  77  > 
execution  of  sentence  on,  202,  203. 
See  Imprisonment,  Pardon,  Penal 
servitude,  Prisoner,  Transportation. 


INDEX. 


I187 


Conviction,  of  several  offences  at  one 
trial,  74  ;  security  for  keeping  peace 
on,  97;  in  summons  case,  152,  153  ; 
in  warrant  case,  156,  157  ;  effect  of 
previous,  203;  quashing,  147;  of 
offence  not  specified  in  complaint  or 
summons,  153;  disqualifying  juror, 
164;  in  sessions  court,  172  ;  in  case 
tried  with  assessors,  173  ;  in  alterna- 
tive, 195  ;  on  evidence  recorded 
partly  by  one  magistrate  and  partly 
by  another,  188.  iSee  Appeal,  Previous 
conviction. 

Co-owner,  building  without  consent  of 
others,  11 70. 

Co-partnership,  stamp  on  instrument 
of,  1085. 

Co-plaintiffs,  483  ;  addition  of,  486 ; 
minor,  641,  642.  See  Conduct  of  suit, 
Parties. 

Copy,  of  depositions,  etc.  made  before 
Political  Agent,  131 ;  of  charge, 
190;  of  judgments,  196;  of  finding 
and  sentence  of  sessions  court,  1 96 ; 
of  High  Court's  order  in  case  of 
death-sentence,  198 ;  of  grounds  of 
appeal,  211;  of  order  of  maintenance, 
237  ;  of  criminal  proceedings,  260  ; 
of  plaint,  398 ;  of  entries  in  shop- 
boolcs,  523,  1 145;  of  judgment  and 
decree,  545  ;  of  exhibits,  677  ;  when 
secondary  evidence,  891 ;  of  regis- 
tered documents,  1 1 2 1  ;  of  entries  by 
sub- registrar,  1 1 2  2  ;  of  decree,  court- 
fee  on,  1032  ;  of  judgment,  court- 
fee  on,  103 1 ;  stamp  on  certified, 
1083  ;  of  document  presented  for  re- 
gistration, mo,  111  I,  1124;  of  lost 
will,  1 164.  See  Certified  copy, 
Exhibit,  Probate. 

Copyright,  limitation  for  suit  for  in- 
fringing, 981  ;  injunction  in,  801. 

Coroners,  13. 

Corporation,  where  it  carries  on  busi- 
ness, 479  ;  service  of  interrogatories 
on  officer  of,  517 ;  injunction  to,  655 ; 
suits  by  and  against,  425,  637.  See 
Share. 

Corpse,  power  to  disinter,  125  ;  exami- 
nation of,  124.     See  Inquest. 

Corroboration,  testimony  of  accomplice 
does  not  require,  923 ;  of  evidence, 
931- 

Corroborative  evidence,  832. 

Corruption,  setting  aside  award  on 
ground  of,  664. 

Co-sharers  to  have  preference  in  bidding 
for  share  of  undivided  immoveable 
property,  586  ;  injunctions  in  case  of, 
1170. 

Costs,  of  removal  of  nuisance,  no ;  in 


cases  of  disputes  as  to  immoveable  pro- 
perty, 114;  of  reference  by  Presi- 
dency Magistrate,  214;  of  prosecutor, 
252,  259;  no  suit  for,  391;  power 
to  give  and  apportion,  410,  411  ;  on 
stay  of  proceedings,  480  ;  of  service 
of  process,  507  ;  of  postponement  of 
hearing,  509 ;  where  plaintiffs  mis- 
joined,  484;  of  excluding  cause  of 
action,  493  ;  of  amending  plaint,  496, 
1 143;  of  interrogatories,  517;  of 
proving  document,  518  ;  of  adjourn- 
ment, 529  ;  of  attachment,  532  ;  to 
be  stated  in  decree,  541,  685  ;  of 
affidavits  containing  unnecessary 
matter,  539;  of  applications,  546; 
of  each  party,  546 ;  discretionary 
power  as  to,  546 ;  execution  of  order 
relating  to,  546  ;  power  to  set-off, 
547  ;  charge  of,  547 ;  interest  on, 
547  ;  of  re-sale,  580  ;  when  plaintiff 
withdraws,  618  ;  when  plaintiff  ac- 
cepts money  paid  into  court,  620; 
security  for,  620,  621;  in  the  suit, 
603,  632  ;  on  abatement,  615  ;  when 
pauper  succeeds,  631 ;  of  benefici- 
aries, 638,  note  5 ;  when  paid  by 
next  friend,  639,  642,  690 ;  by 
guardian  ad  litem,  643,  690 ;  of  in- 
terpleader suit,  647,  648  ;  of  arbitra- 
tion, 663  ;  appeal  on  question  of,  673, 
note  3 ;  security  for  respondent's, 
694,  695 ;  consequent  on  reference 
to  High  Court,  701  ;  execution  of 
High  Court's  decree  for,  707  ;  of  com- 
mission to  examine  persons  exempt 
from  appearing,  709 ;  recoverable 
from  surety,  1153  ;  awarded  on  fore- 
closure, 1168.  See  Appeal,  Arbitra- 
tion, Attorney,  Deposit,  Expenses 
of  witnesses.  Pauper,  Kefund,  Surety, 

Costs  in  the  suit,  603,  632. 

Counsel.    See  Advocate,  Pleader. 

Counter-claim,  512. 

Counterfeit  coins,  94 ;  stamps,  94. 

Counterpart,  890,  1104;  of  a  lease, 
ic6i ;  stamp  on,  1083. 

Course,  of  business,  867  ;  statements 
made  in,  874 ;  of  nature,  judicial 
notice  of,  887,  note  i. 

Court,  prosecution  on  complaint  of,  133 ; 
to  be  open,  188,  189  ;  contempt  of 
232,  334;  examination  of  witnesses 
called  by,  258  ;  may  stay  proceedings 
when  all  defendants  not  within 
jurisdiction,  480 ;  may  dismiss  or 
add  parties,  485  ;  may  give  conduct 
of  suit,  486  ;  may  send  for  papers, 
533  ;  to  receive  documents  at  first 
hearing,  533;  may  reject  inadmissible 
documents,  533 ;  may  order  document 
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to  be  impounded,  5  24  ;  may  frame 
issues,  525,  526  ;  may  adjourn  hear- 
ing, 528  ;  to  grant  summonses,  529  ; 
may  require  persons  present  to  testify, 
531 ;  may  summon  strangers  as 
■witnesses,  533 ;  language  of,  536, 
540  ;  to  decide  eacli  issue,  540  ;  may 
award  interest,  542  ;  by  which  decree 
may  be  executed,  547-549  >  execution 
of  conveyances  by,  565,  566  ;  may 
authorise  collector  to  stay  public  sale 
of  land,  597;  may  recall  and  examine 
witness,  538  ;  its  power  as  to  costs, 
546 ;  may  summon  an  examined  per- 
son as  to  property  liable  to  be  seized, 
570;  defined,  851  ;  judicial  notice 
of  members  and  officers  of,  888 ;  of 
seals  of,  888.  See  Accounts,  Civil 
court,  Court-martial,  Court  of 
Session,  Court  of  Small  Causes, 
Court  of  wards,  Courts,  Decree, 
Instalments,  Judge,  Judgment, 
Jurisdiction,  Mesne  profits. 

Court-fees,  remission  of,  481  ;  for  ser- 
vice of  process,  507 ;  exemption  of 
pauper  from,  630 ;  payable  by  un- 
successful pauper,  631.    See  Copies. 

Court  Fees  Act,  1012-1042;  contents 
of,  1009-1011. 

Court-martial,  High  Court  may  order 
prisoner  to  be  brought  before,  238 ; 
apprehension  and  delivery  of  peraons 
liable  to  be  tried  by,  260  ;  Evidence 
Act  inapplicable  to  European,  821, 
850,  note  1. 

Court  of  Petty  Sessions  (Bombay),  69. 

Court  of  Session,  66  ;  sentences  passed 
by,  72  ;  its  cognisance  of  ofiences, 
132  ;  trials  before,  160-180  ;  in  trials 
before,  160 ;  to  send  copy  of  finding 
and  sentence  to  District  Magistrate, 
196;  appeals  to,  208;  appeal  from 
sentence  of,  209  ;  may  call  for  records 
of  inferior  court,  215  ;  sentence 
which  it  may  pass  on  E.  B.  subject, 
220  ;  its  power  as  to  certain  offences 
committed  before  itself,  231.  See 
Assessors,  Confirmation,  Discharge, 
Disagreement,  Evidence,  Judge, 
Jury,  List,  Public  prosecutor,  Reply, 
Sessions  case,  Verdict. 

Court  of  Small  Causes,  134;  appeal 
from  conviction  in  contempt  case 
by,  234 ;  cannot  order  sale  of  land, 

585. 
Court  of  Wards,  officer  of,  to  report  to 

police,  77;  guardians  and  managers 

appointed  by,  644. 
Courts,  classes  of  criminal,  65  ;  powers 

of,    71-75  ;     ofi'ences   cognisable   by 

each,  71,  72  ;  sentences  which  may 


be  passed  by,  72-74  ;  ordinary  and 
additional  powei-s  of,  74,  75,  342- 
346  ;  conferment,  continuance  and 
cancellation  of  powers  of,  75  ;  see 
Additional  sessions  judge.  Assistant 
session  judge,  Bench  of  magistrates, 
Chief  Presidency  Magistrates,  Court, 
Court  of  Sessions,  District  Magistrate, 
Joint  Sessions  Judge,  Justices  of  the 
Peace,  Magistrate,  Presidency  Magis- 
trates, Sessions  Judge,  Special  Magis- 
trates, Subdivisional  Magistrate ; 
in  civil,  try  all  suits  unless  barred, 
473 ;  jurisdiction  of,  477 ;  where 
competent  courts  are  subordinate  to 
same  appellate  Court,  481 ;  or  to 
difiPerent  High  Courts,  482  ;  court- 
fees  in,  1012-1022  ;  see  Civil  Court, 
Court  of  Small  Causes,  District 
Court,  High  Court. 

Credit  of  witness,  questions  tending  to 
shake,  927  ;  how  impeached,  930. 

Creditor.  See  Administration  -  suit. 
Composition-deed,  Decree-holder,  In- 
cumbrancer, Insolvent  debtor.  Judg- 
ment-creditor, Mortgagee,  Payment 
into  court. 

Criminal  breach  of  contract  of  service, 
prosecution  for,  135 ;  compoundable, 
185. 

Criminal  breach  of  trust,  enquiry  into, 
etc.,  128. 

Criminal  courts.     See  Courts. 

Criminal  force,  dispossession  by,  250  ; 
use  of,  compoundable,  185. 

Criminal  intimidation,  summarily  tri- 
able, 158;  when  compoundable,  185. 

Criminal  jail,  removal  of  civil  prisoners 
to,  258. 

Criminal  misappropriation,  enquiry 
into,  etc.,  128. 

Criminal  procedure,  codification  of, 
1-4  ;  personal  extent  of  law  relating 
to,  5- 

Criminal  Procedure  Code,  59-372 ; 
introduction  to,  1-36 ;  contents  of, 
37758. 

Criminal  trespass,  compoundable,  185. 

Criminal  trial.  See  Summary  trial. 
Summons  case.  Warrant  case. 

Criminating  answers,  922;   questions, 

^37-  .    .        .       , 

Crops,  limitation  for  suit  for  price  of 

growing,    983 ;     under  Registration 

Act,    1 104;    appraisement  of,  1095. 

See  Immoveable  property. 
Cross-appeals,  680. 
Cross- claims  under  same  decree,  559. 
Cross-decrees,  558. 
Cross-examination  of  witnesses  for  the 

prosecution,  156  ;  of  witnesses  under 
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commission,  244 ;  defined,  924 ; 
questions  lawful  in,  927. 

Crown,  saving  of  right  of,  to  pardon, 
etc.,  205  ;  cannot  be  made  to  inter- 
plead, 427.  (Sec  Clerk  of  the  crown, 
Prerogative,  Queen  in  Council. 

Culpable  homicide,  information  of,  76. 

Cultivation  of  poppy,  1095. 

Cultivator,  exemption  from  stamp- 
duty  of  lease  to,  and  receipt  for  rent 
paid  by,  1096,  1097. 

Currency,  conversion  of  foreign,  T058. 

Currency-notes,  attachment  of,  575. 

Custody  of  articles  found  on  arrested 
person,  79  ;  of  recusant  complainant 
or  witness,  122, 123, 141 ;  of  accused, 
121;  pending  trial,  142;  of  docu- 
ments, 901,  note  5 ;  of  lunatic, 
pending  investigation  or  trial,  227 ; 
of  person  acquitted  on  ground  of 
lunacy,  229;  in  case  of  contempt, 
232  ;  discharge  from,  on  executing 
bond,  242.  See  Arrest,  Attachment, 
Escape,  Habeas  corpus,  State-pri- 
soners. 

Custom,  facts  relevant  when  question 
is  as  to  existence  of,  861 ;  opinion  as 
to  existence  of,  884.  See  Caste, 
Kul^hjlr. 

Customs-bond,  stamp  on,  1083. 

Customs-ofi&cers  exempt  from  serving 
as  jurors  or  assessors,  177. 

Dacoits,  7. 

Dacoity,  enquiry  into,  etc.,  127,  128. 

Damages  occasioned  by  a  civil  action, 
no  suit  for,  391  ;  in  alternative,  542; 
right  to  sue  for,  exempt  from  attach- 
ment, 568 ;  when  paupers  may  not 
sue  for,  628 ;  relevant  facts  in 
suits  for,  861  ;  character  as  affecting, 
886;  court-fee  in  suits  for,  1014; 
recoverable  by  lender,  1166.  See 
Compensation. 

Deafness,  183,  and  note  4. 

Death,  sudden  or  unnatural,  77;  caused 
in  making  arrest,  78  ;  enquiry  into 
suspicious,  124;  sentence  of,  195; 
confirmation  of,  72, 197;  appeal  from, 
196,  997;  execution  of,  199;  com- 
mutation of,  199,  205 ;  death  of 
parties,  420 ;  of  judge  before  con- 
clusion of  suit,  537 ;  of  party,  when 
no  abatement  by,  613  ;  of  arbitrator 
or  umpire,  661  ;  of  judgment-debtor 
before  decree  fully  executed,  552 ; 
of  one  of  several  plaintiffs  or  defen- 
dants, 614 ;  of  sole  or  sole  sur- 
viving plaintiff,  614, 1150  ;  of  one  of 
several  defendants,  615;  statements 
as  to,  873,  874 ;   of  persons  alive 


within  thirty  years,  burden  of  proving, 
911;  before  right  to  sue  accrues, 
968;  of  one  of  several  plaintiffs, 
1150.     See  Abatement,  Execution. 

De  bene  esse,  commission  to  take 
evidence,  622,  note  4. 

Debentures,  optionally  registrable,  1 109; 
issued  by  municipalities,  etc.,  1164. 

Debt,  imprisonment  for,  417. 

Debtor  and  creditor.     See  Licence. 

Debtors' Act,  1888,  11 37-1 140. 

Debts,  attachment  of,  413,  414,  570; 
transfer  in  consideration  of,  1059. 

Deceased  persons,  statements  by,  828, 
928.     See  Death. 

Deceased  plaintiff,  application  by  re- 
presentative of,  1000. 

Deception,  confession  made  in  con- 
sequence of,  872. 

Decision  of  appeal  heard  by  two  or 
more  judges,  6S4. 

Declaration  of  insolvency  of  judgment- 
debtor,  607  ;  that  insolvent  is  free 
from  liability,  611 ;  of  trust,  stamp 
on,  1083. 

Declaratory  decree,  court-fee  in  suit 
for,  1014,  1041 ;  English  rule  as  to, 
1 168. 

Declaratory  suits,  473,  note. 

Decree,  410;  in  appeal,  434;  defined, 
466,  467,  and  notes  2  and  3 ;  upon 
defendant's  admission,  509 ;  against 
plaintiff  by  default,  509,  510;  date 
of,  541  ;  contents  of,  541  ;  amend- 
ment of,  541  ;  for  immoveable  pro- 
perty, 542 ;  for  delivery  of  moveables, 
542 ;  certified  copy  of,  545 ;  may  order 
interest  to  be  paid  on  principal 
sum  adjudged,  542  ;  may  order  pay- 
ment by  instalments,  542  ;  may  pro- 
vide for  payment  of  mesne  profits, 
543 ;  in  preemption  suits,  544 ; 
where  set-off  allowed,  545 ;  certi- 
fied copy  of,  545;  mode  of  exe- 
cuting, 547-605 ;  attachment  of, 
573>  574;  against  Government 
or  public  officer,  634;  in  appeal, 
685-687  ;  date  and  contents  of,  685 ; 
certified  copies  of,  686 ;  forms  of, 
776-782;  relevancy  of  previous,  879; 
of  High  Court  on  original  side, 
appeal  from,  998  ;  application  to  en- 
force, 1005.  See  Administration 
suit.  Appeal,  Conjugal  rights.  Con- 
veyance, Court,  Decree,  Decree- 
holder,  Execution,  Foreclosure,  In- 
terest, Maintenance,  Mesne  profits. 
Money,  Native  states.  Negotiable 
instruments,  Partnership,  Kedemp- 
tion.  Rents,  Sale,  Surety. 

Decree-holder,  defined,  467  ;  his  appli- 
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cation  for  execution,  550,  551  ;  as- 
signment by,  551  ;  against  represen- 
tative of  deceased  judgment-debtor, 
552  ;  payment  to,  563  ;  not  to  bid  or 
buy  without  Court's  permission,  580  ; 
collector's  notice  to,  591.  See  Ap- 
plication, Execution,  Insolvency,  In- 
ventory. 

Deduction  by  tenant,  1 167. 

Deed,  statements  as  to  relationship 
made  in,  875. 

Defamation,  prosecution  for,  135  ;  pau- 
per cannot  sue  for,  628. 

Default,  dismissal  of  suit  for,  508 ;  de- 
cree in  place  of  plaintiffs,  509,  510 ; 
in  producing  evidence,  528  ;  in  pay- 
ment of  witnesses'  expenses,  531 ;  in 
applying  to  be  declared  insolvent, 
602 ;  in  paying  subsistence  allowance, 
604 ;  in  giving  security  for  costs, 
621  ;  in  obeying  decree  against 
Government,  or  public  oflBcer,  634 ; 
of  witnesses  to  attend  arbitrator,  662 ; 
application  to  set  aside  by  dismissal 
by,  999;  of  mortgagor,  1167.  See 
Failure,  Omission,  Witnesses. 

Defect  in  decree  or  order  not  affecting 
merits,  685  ;  in  appointment  or  pro- 
cedure of  registering  officer,  II 32. 

Defective  language,  906. 

Defence  of  accused,  166.  See  Appear- 
ance, Defendant,  Issues,  Written 
statement. 

Defendant,  not  within  jurisdiction,  480; 
joinder  of,  484 ;  may  be  authorised 
to  appear,  etc.  for  co-defendant, 
487 ;  may  apply  to  confine  suit, 
492  ;  interest  and  liability  of,  495  ; 
summons  to,  500,  501 ;  when  suit 
heard  ex  parte,  509 ;  non-appear- 
ance of,  510;  execution  against  repre- 
sentative of,  552  ;  death  of,  613- 
5  ;  marriage  of  female,  616;  arrest 
of,  before  judgment,  649 ;  substi- 
tuting or  adding  new,  971  ;  appli- 
cation under  Code  of  Civil  Procedure, 
sec.  366,  by,  ICX3I.  iSee  Appearance, 
Compensation,  Judgment  -.debtor, 
Parties,  Representative,  Summons. 

Deferred  dower,  suit  for,  989. 

Delay  in  applying  for  revision,  702, 
note  I  ;  in  presenting  appeals  and 
applications  for  review,  961  ;  in  pre- 
senting document  for  registration, 
1112. 

Delivery  of  verdict,  171;  of  summons, 
502,  1143  ;  of  moveable  property  in 
execution,  583  ;  of  property  subject 
to  lien,  584 ;  of  debts  and  shares,  584; 
of  immoveable  property  in  occupancy 
of  judgment- debtor,  or  tenant,  590  ; 


of  possession,  1167.  See  Vesting 
order. 

Delivery  order,  stamp  on,  1084. 

Demeanour  of  witness,  remarks  re- 
specting, 192,  537. 

Demurrer,  426,  note  7. 

Denial  of  execution,  11 16. 

Denoting  stamp  duty,  1057. 

Departure  of  witnesses,  533. 

Deposit,  suit  to  recover,  993,  996. 

Deposit  in  court  instead  of  recognis- 
ance, 246  ;  of  expenses  of  witnesses, 
530;  attachment  of,  572,  573;  on 
execution-sale  of  immoveable  pro- 
perty, 585  ;  forfeiture  of,  586 ;  to 
satisfy  plaintiff's  claim,  619  ;  accept- 
ance of  by  plaintiff,  620  ;  in  lieu  of 
bail,  650  ;  of  money  admitted  by  one 
party  to  belong  to  another,  657  ;  of 
expenses  of  making  copy  of  record 
for  Queen  in  Council,  694  ;  of  title- 
deeds,  stamp  on  agreement  to  secure 
loan  made  on,  1085  ;  of  wills,  register 
of,  1 1 21.     jSee  Payment  into  court. 

Depositions,  before  police,  118;  before 
political  agent,  131 ;  copies  of,  to 
accused,  142,  260;  at  enquiry,  166; 
of  medical  witness,  245 ;  in  absence 
of  absconding  accused,  246 ;  before 
arbitrators,  663  ;  informal  record  of, 
835  ;  when  admissible  in  subsequent 
judicial  proceeding,  877 ;  of  wit- 
nesses examined  under  commission, 
623 ;  presumption  as  to,  898.  See 
Affidavit,  Commission,  Witnesses. 

Deputy  Commissioner,  extraordinary 
powers  of,  72,  73 ;  may  try  certain 
habitual  offenders,  187 ;  may  be 
declared  to  be  District  Court,  470. 
See  Confirmation,  District  magis- 
trate. 

Descent,  does  not  exempt  from  civil 
jurisdiction,  473. 

Deserters,  from  ships,  8;  arrest  of,  81. 

Destruction  of  obscene,  249 ;  libellous, 
249  ;  and  unwholesome  matter,  249  ; 
of  document,  secondary  evidence  in 
case  of,  892  ;  of  instrument  sent  to 
collector,  1067 ;  of  unclaimed  docu- 
ments, 1132. 

Detention  of  persons  arrested  without 
warrant,  83 ;  of  offenders  attending 
criminal  court,  188 ;  of  property 
subject  of  suit,  656. 

Devisee,  suit  for  possession  by,  995. 

Diary  of  officer  in  charge  of  police- 
station,  116;  of  investigating  police- 
officer,  123. 

Difference  of  opinion  on  sentence  sub- 
mitted for  confirmation,  198 ;  in 
appellate  court,  433,  684,  685. 
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Direct  oral  evidence,  889,  890. 
Direction  of  warrant  of  arrest,  86,  87. 
Directors,  personal  appearance  of,  638 ; 

injunction  binding  on,  655. 
Disability  to  sue,  962-964. 
Disagreement  with  verdict,  171,  172. 
Disallowance    of    claim    to    attached 

property,  576;   of  objection  to  sale, 

.587- 

Discharge  of  persons  arrested  by  police, 
83 ;  of  sureties  for  good  behaviour, 
104;  of  accused,  139;  does  not  bar 
revival  of  prosecution,  203 ;  of  ac- 
cused in  warrant  case,  155,  156,  157  ; 
of  jury,  164, 165  ;  of  offender  on  sub- 
mission or  apology,  233 ;  on  with- 
drawal of  complaint  by  public  prose- 
cutor, 240 ;  from  custody,  on  exe- 
cuting bail-bond,  242 ;  of  sureties, 
242;  of  insolvent,  419,  609;  from 
gaol  of  judgment-debtor,  603 ;  of 
insolvent  judgment-debtor,  608 ; 
effect  of,  610 ;  on  ground  of  illness, 
1 139.     (S'ee  Further  enquiry. 

Discontinuance  of  suit,  420 ;  of  pos- 
session of  immoveable  property,  995, 
note  5  ;  of  payment  of  rent,  1 169. 

Discovery,  401,  402,  516-518  ;  of  docu- 
ments, 402,  518  ;  in  aid  of  execution, 
413.  See  Affidavit,  Answer,  Docu- 
ment, Interrogatories. 

Discretion  as  to  costs,  546,  note  4. 

Dishonesty.  See  Criminal  misappro- 
priation. Insolvent,  Stolen  property. 

Dismissal  of  complaint,  137;  of  suit 
under  Civil  Procedure  Code,  381, 
1 151;  of  suit  for  default,  399;  of 
parties,  485  ;  of  suit  where  summons 
not  served,  507,  508 ;  where  neither 
party  appears,  508 ;  where  plaintiff 
fails  to  apply  for  fresh  summons, 
508 ;  of  suit  where  defendant  only 
appears,  509 ;  of  suit  for  plaintiff's 
insolvency,  617;  effect  of,  617; 
application  to  set  aside,  617  ;  where 
plaintiff  fails  to  give  security  for  costs, 
621,  1151;  on  application  of  minor 
plaintiff  attaining  majority,  641 ;  of 
appeal  for  appellant's  default,  678 ; 
when  appellant  fails  to  deposit  costs, 
679 ;  by  default,  application  to  set 
aside,  999 ;  of  suit,  application  to 
set  aside  order  for,  1000;  of  ap- 
peal, 1 153,  1154.  See  Abatement, 
Appeal. 

Dispaupering,  631,  632. 

Dispensary,  bond  guaranteeing  income 
for,  1095. 

Dispersion  of  unlawful  assemblies,  10, 
11,105. 

Disposal  of  property  regarding  which 


offence  committed,   248 ;   of  suit  at 
first  hearing,  405. 

Dispossession  in  execution  of  decree, 
599 ;  of  immoveable  property,  995, 
note  5;  of  tenancy,  1169.  See 
Wrangful  dispossession. 

Disproved,  853. 

Disputes  as  to  immoveable  property, 
II,  112-114;  orders  as  to,  112,  113, 
114;  made  by  unauthorised  magis- 
trate, 254 ;  limitation  for  suit  for  pro- 
perty comprised  in,  9S2  ;  unstamped 
documents  in  proceeding  relating  to, 
1063,  1064.     See  Boundaries. 

Dissent  from  judgment  of  appellate 
court,  685. 

Dissolution  of  partnership,  545  ;  stamp 
on  instrument  of,  1085. 

Distance,  limit  of,  406. 

Distress,  levy  of  fine  by,  200;  not 
illegal  for  defect  in  proceeding,  257  ; 
suit  for  illegal,  etc.,  980 ;  power  to 
agent  authorising,  102 1.  See  Attach- 
ment. 

Distribution  of  work,  14. 

District,  for  criminal  jurisdiction,  65  ; 
for  civil,  466 ;  for  registration,  1 105, 
1 106. 

District  court,  defined,  466 ;  subordi- 
nation of  small  cause  courts  to,  466 ;  of 
Additional  Assistant  Judges,  483; 
may  transfer  suits,  482  ;  sending  for 
execution  decrees  to,  548 ;  may  send 
for  execution  decrees  to  subordinate 
court,  548,  549 ;  to  investigate  liabili- 
ties of  judgment-debtors,  593  ;  its  ju- 
risdiction in  insolvency,  605  ;  its  con- 
sent to  aiTest  of  public  officer,  634 ; 
appointment  of  receivers  by,  659 ;  its 
jurisdiction  over  charities,  672 ; 
suits  against  princes,  ambassadors, 
etc.  in,  636, 1 153  ;  may  execute  other 
courts'  warrant  of  arrest  or  order  of 
attachment,  712;  appeals  to,  998; 
may  cause  production  of  will  de- 
posited in  registration  office,  11 19. 

District  Judge,  acting  as  registrar  of 
documents,  1106. 

District  Magistrate,  appointment  and 
powers  of,  66-73, 342-344;  may  beem- 
powered  in  non-regulation  provinces 
to  try  offences  not  punishable  with 
death,  73  ;  to  summon  jurors  and 
assessors,  17S,  179  ;  appeals  to,  308  ; 
may  call  for  records  of  inferior  courts, 
315;  sentence  which  he  may  pass  on 
E.  B.  subject,  220;  right  of  E.  B. 
subject  to  claim  jury  before,  331; 
may  issue  commission  to  examine 
witnesses,  344 ;  may  withdraw  or 
refer  cases,  253 ;  may  compel  resto- 
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ration  of  abducted  females,  261.  See 
Fine,  Pardon,  Prosecutor,  Revision, 
Rules,  Subordinate  magistrate. 
Warrant. 

Districts,  65,  466  ;  under  Registration 
act,  1105.    See  Scheduled  districts. 

Distringas,  570,  note  6. 

Diverting  water-course,  suit  for,  981. 

Divorce,  stamp  on  instrument  of,  1085, 

Divorce  Act,  Indian,  958 ;  court-fee 
on  petition  under,  1041.  See  Under- 
taking. 

Documentary  evidence,  to  be  ready  at 
first  hearing,  522 ;  exclusion  of  oral 
by,  902-906. 

Documents,  given  in  evidence,  prose- 
cution for  certain  oflFences  relating 
to,  133 ;  judge  decides  questions 
as  to  construction  of,  169;  pro- 
cedure in  cases  mentioned  in 
Criminal  Procedure  Code,  sec.  195, 
231  ;  on  which  plaintiff  sues,  499 ; 
admission  of  genuineness  of,  518 ; 
discovery  of,  518,  519;  production 
of,  519,  520;  inspection  of,  520, 
521  ;  nonproduction  of,  522  ;  re- 
jection of,  523;  proof  of,  523. 
return  of  admitted,  524;  defined, 
852  ;  statement  forming  part  of,  879; 
proof  of  contents  of,  890,  902 ;  pri- 
mary evidence  of,  890,  891,  934 
secondary  evidence  of,  891 ;  proof  of 
facts  entitling  to  give,  923,  924, 
926 ;  when  provable  by  secondary 
evidence,  892,  970;  rules  for  con- 
struction of,  906-908 ;  evidence  as 
to  contents  of,  926  ;  time  mentioned 
in,  972 ;  of  which  registration  com- 
pulsory, 1 107  ;  exempt  from  Regis- 
tration Act,  1 1 34.  See  A  ccount  book. 
Admission,  Attested  document.  Con- 
cealment, Course  of  business,  En- 
dorsement, Execution,  Handwriting, 
Impounding,  Inspection,  Instrument, 
Negotiable  instrument.  Notice,  Ob- 
jection, Presumption,  Production, 
Search,  Shopbook,  Stamp,  Summons, 
Time,  Translation. 

Dollars,  conversion  of,  1058. 

Dolus  mains,  550,  note  11. 

Domestic  servants,  exemption  of  wages 
of,  569. 

Domicile,  1164. 

Donations  mortis  causa,  1164. 

Double  disabilities,  962. 

Doubt  as  to  what  offence  has  been  com- 
mitted, charge  in  case  of,  150. 

Dower,  Muhammadan's  suit  for,  989. 

Drilling  witnesses,  840. 

Drunkenness,  confession  made  during, 
872, 


j    *  Duly  stamped,'  1052. 
Dumb  witnesses,  918. 
Duplicate,  stamp  on,  1083. 
Duty  of  judge,  169  ;  of  jury,  170. 
Dwelling-house,  seizure  of  property  in, 

572. 
Dwelling-place,    479,    note     i.      See 

Residence. 
Dying  declarations,  828,  841. 

Easement,  defined,  959 ;  acquisition  of, 
973;  disputes  concerning,  113. 

Election  by  minor  plaintiff  on  coming 
of  age,  641. 

Emergency,  temporary  orders  in  caae 
of.  III. 

Encumbrances,  suit  to  avoid,  991. 

Endorsement  of  warrant  of  arrest  or 
search,  87,  95 ;  for  attachment  of 
property,  89,  110,  247;  for  levy  of 
fine,  200;  of  plaint,  481,  498;  of 
time  and  manner  of  service,  504 ; 
by  jailer,  505  ;  of  documents  proved, 
admitted,  or  rejected,  523  ;  of  war- 
rant for  execution,  560 ;  of  negotiable 
instrument  or  share  certificate,  584  ; 
of  debenture  issued  by  land-company 
etc.,  1109,  1165;  on  mortgage-deed, 
1109  ;  of  instruments  on  which  duty 
has  been  paid,  1066 ;  of  receipt  on  duly 
stamped  instrument,  1096 ;  on  docu- 
ments presented  or  registered,  1 1 2 1 , 
1123,1124;  of  document  admitted  in 
evidence,  1144;  on  copies  of  admitted 
entries  in  books,  etc.,  1145  ;  on  docu- 
ments rejected  as  inadmissible,  1145. 

English,  writing  charge  in,  143  ;  record 
and  judgment  in  summary  trial  may 
be  in,  160 ;  taking  down  evidence  in, 
190,  407,  536;  recording  examination 
of  accused  in,  193 ;  writing  plaint  in, 
493 ;  writing  judgment  in,  194,  540, 
683  ;  power  to  require  evidence  to  be 
recorded  in,  191,  1146;  translation 
of  record,  on  commitment  to  High 
Court,  142  ;  words,  judicial  notice  of 
meanings  of,  887,  note  1. 

Engraving  included  in  '  writing,'  62. 

Enhancement,  of  punishment,  25  ;  not 
of  sentences  on  appeal,  34,  212; 
of  sentence  on  revision,  217. 

Enlistment,  1095. 

Enquiry  into  pauperism  of  suitor,  929 ; 
of  appellant,  691  j  by  registering 
oflScer,  1115. 

Enticing  married  woman,  135  ;  com- 
poundable,  185. 

Entry,  of  information  in  cognizable  case, 
116;  on  unsustainable  charge,  162  ; 
upon  charge  under  sec.  203,  Crim. 
Proc.     Code,     206 ;     in     shopbook,- 
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499>  523;  in  course  of  business, 
828,  874;  in  public  book,  829;  in 
book  of  account,  877 ;  as  advocate, 
etc.,  stamp  on,  1056,  1084,  1096  ;  in 
register-books,  1122;  in  record  of 
rights,  1 1 69. 

Entry  of  house,  by  police,  see  Arrest;  of 
judgment-debtor,  601 ;  by  commis- 
sioner to  make  parties,  627;  under 
interlocutory  order,  656. 

Envoy,  suits  against,  iif2. 

Equities  subject  to  which  transferee  of 
decree  holds  it,  552. 

Equity  of  redemption.  See  Redemp- 
tion. 

Erasures,  Jiii. 

Error,  in  charge,  145  ;  in  record  of  evi- 
dence, 191  ;  in  judgment,  195  ;  in 
proceedings  before  or  during  trial, 
256,  257 ;  in  plaint,  496  ;  in  issues, 
526 ;  in  application  for  execution, 
557  ;  in  proclamation  of  execution- 
sale,  579 ;  in  conducting  execution- 
sale,  583, 587  ;  in  memorandum  of  ap- 
peal,674 ;  in  decree  or  order  not  affect- 
ing merits  or  jurisdiction,  685 ;  ground 
of  second  appeal,  687  ;  ground  for  re- 
view of  judgment,  703 ;  in  law,  of  ma- 
gistrate, 11 70.     /See  Irregularities. 

Escape,  from  custody,  re-arrest  after, 
83;  place  of  enquiry  into,  128. 

Escaped  convict,  information  as  to,  77  ; 
arrest  without  warrant  of,  80 ;  war- 
rant for  arrest  of,  86  ;  execution  of 
sentence  on,  202. 

Estoppel,  915-917  ;  of  agent,  836.  See 
Acceptor,  Bailee,  Licensee,  Tenant. 

European  British  subject,  defined,  64 ; 
when  security  for  good  behaviom* 
cannot  be  demanded  from,  100; 
committing  offence  in  Native  State, 
130,  131  ;  commitment  to  High 
Court  of  person  charged  jointly  with, 
140  ;  place  of  trial  of,  181 ;  criminal 
proceedings  against,  27,  219-226; 
claim  to  be  dealt  with  as,  223,  1171; 
appeal  by,  208,  210.  See  Court  of 
Session,  District  Magistrate,  High 
Court,  Justice  of  the  Peace,  Magis- 
trate, Statics,  Waiver. 

European  vagrants,  100. 

Europeans  not  being  British  subjects, 
jury  for  trial  of,  225 ;  criminal  pro- 
ceedings against,  326. 

Event,  546,  note  5. 

Evidence,  in  enquiries  and  trials,  21, 
22  ;  in  proceedings  for  demand  of 
security,  loi ;  that  a  person  is  an 
habitual  offender,  loi  ;  on  inquest, 
125;  copies  of  depositions  before 
poUtical    agent,    131;    how    taken 


by  magistrate,  138 ;  discharge  of 
accused  in  warrant  case  for  insuf- 
ficiency of,  155,  156;  of  witnesses 
before  committing  magistrate,  166  ; 
partly  recorded  by  one  magistrate 
and  partly  by  another,  188  ;  to  be 
taken  in  presence  of  accused,  189 ; 
how  recorded,  189,  190;  in  Presi- 
dency Magistrate's  court,  192 ;  in 
High  Court,  194 ;  in  maintenance 
cases,  237  ;  read  over  to  witness,  191 ; 
interpreted  to  accused,  192 ;  on 
further  enquiry,  213;  refusal  of 
witness  to  give,  234 ;  before  com- 
mission, 243  ;  production  of,  535  ; 
to  be  taken  orally  in  open  court, 
539 ;  how  taken  in  appealable 
cases,  536;  memoi*andum  of  substance 
of>  536  ;  taken  down  in  English,  536  ; 
to  be  adduced  by  claimant  of  attached 
property,  576 ;  taken  under  a  com- 
mission, 623;  of  pauperism,  630  ;  ad- 
ditional, required  by  appellate  court, 
682  :  what,  811 ;  need  and  objects  of 
a  law  of,  811  :  Indian  legislation  re- 
specting, 812  ;  special  laws,  822,  823  ; 
local  laws,  823-825;  statutes  relating 
to,  826-827 ;  differences  between 
English  and  Indian  laws  of,  827-833 ; 
peculiarities  of  India  bearing  on, 
839-841;  defined,  852 ;  inadmissibility 
of  instruments  not  duly  stamped,  1 064. 
See  Admission,  AflSdavit,  Answer, 
B\irden  of  proof.  Certificate,  Certi- 
fied copy.  Commission,  Conclusive 
evidence.  Confession,  Contradiction, 
Cross-examination,  Demeanour,  De- 
positions, Document,  Examination, 
Exhibit,  Experiment,  Inspection,  In- 
terrogatories, Leading  questions, 
List,  Notice,  Question,  Record,  Re- 
examination, Refusal,  Rejection, 
Relevancy,  Report,  Samples,  Sum- 
mary trial.  Testimony,  Witness. 

Evidence  Act,  Indian,  849-935  ;  intro- 
duction to,  810-841  ;  omissions  in, 
832-838 ;  contents  of,  842-848. 

Examination  of  accused,  20,  34 ;  by 
magistrate,  1 39 ;  to  be  read  as  evi- 
dence, 165  :  by  court,  183;  how  re- 
corded, 193;  of  complainant,  136; 
of  witnesses  by  police,  118;  of  vrit- 
nesses  for  prosecution,  165;  by  ac- 
cused, 167  ;  of  juror  or  assessor,  167; 
of  medical  witness,  345  ;  of  parties, 
401;  of  parties  by  court,  515,  535  ; 
of  witnesses,  407,  536,  933-934 ;  of 
supplementary  witnesses,  142 ;  of 
witnesses  under  commission,  343  ;  of 
serving-oflBcer,  504 ;  of  witnesses,  etc. 
by  court  before  framing  issues,  536  ; 
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as  to  property  liable  to  be  seized  in 
execution,  570 ;  of  witness  under 
commission,  623 ;  of  commissioner 
for  local  investigation,  625 ;  on  ap- 
plication to  sue  as  a  pauper,  629  ;  in 
chief,  924  ;  of  complainant,  court-fee 
on  written,  1020 ;  of  instrument 
chargeable  with  duty,  1063  ;  of  serv- 
ing-oflBcer,  1144,  1145.  See  Cross- 
examination,  Evidence,  Ke-examin- 
ation.  Witness. 

Excavation,  order  to  fence,  108. 

Except!  o  litis  pendentis,  392. 

Exceptions  in  Penal  Code,  burden  of 
proving  facts  bringing  case  within, 
910. 

Exchange,  rate  of,  698,  1058  ;  stamp 
on  instrument  of,  1086;  by  whom 
payable,  1061. 

Exclusion  of  causes  of  action,  493  ;  of 
oral  by  documentary  evidence,  902- 
908  ;  of  day  on  which  right  to  sue 
accrues,  965  ;  of  defendant's  absence 
from  British  India,  966  ;  of  bona  fide 
proceeding  in  court  without  juris- 
diction, 966,  967;  of  time  during 
which  suit  stayed  by  injunction,  967  j 
of  time  during  which  judgment  deb- 
tor attempts  to  set  aside  execution- 
sale,  968. 

Excusing  attendance  of  jurors  and 
assessors,  179. 

Execution,  of  conveyance,  decree  for, 
565,  566 ;  of  document,  presumption 
as  to,  900. 

Execution,  of  decree,  411-418,  547-605, 
1002  ;  by  court  to  which  it  is  sent, 
549  ;  court  executing,  547-549  ;  ap- 
plication for,  550-554;  staying,  555  ; 
questions  arising  on,  556 ;  mode  of, 
557  ;  attachment  in,  567 ;  sale  in, 
577 ;  resistance  to,  598  ;  arrest  and 
imprisonment  in,  601  ;  of  order  re- 
lating to  costs,  546 ;  against  a 
husband,  616;  of  decree  appealed  to 
Queen  in  Council,  696.  See  Im- 
moveable property,  Insolvent  judg- 
ment-debtors, Mesne  profits.  Money, 
Moveable  property,  Negotiable  in- 
strument. Obstruction,  Partition,  Re- 
formatory, Resistance,  Specific  move- 
able, Specific  performance,  Stay, 
Surety,  Warrant. 

Execution,  of  sentences,  22  ;  of  death, 
transportation,  or  imprisonment,  199; 
of  whipping,  200,  201  ;  on  escaped 
convict,  202  ;  on  offender  already 
sentenced  for  another  offence,  203. 

Execution  of  warrant  of  arrest,  87;  of 
search  warrant,  95 ;  of  warrant  for 
levy  of  fine,  200. 


Execution  sale,  exclusion  of  time  of 
attempting  to  set  aside,  968  ;  limita- 
tion for  suit  to  set  aside,  978 ;  applica- 
tion to  set  aside,  999  ;  application  by 
purchaser  to  set  aside,  1000. 

Executive  Government,  proof  of  acts 
etc.  of,  896,  897. 

Executor,  suits  by,  and  against,  425, 
638,  979  ;  may  sue  as  a  pauper,  628, 
note  2  ;  suit  against,  981  ;  not  pay- 
ing full  court-fee  on  probate  after 
discovering  under  payment,  1025. 
See  Costs,  Legal  representative, 
Parties,  Trustees. 

Executrix,  suit  by  or  against  married, 
638.  _ 

Exemption  from  liability  to  serve  as 
jurors,  176,  177  ;  of  persons  of  rank 
from  appearing  in  court,  709 ;  from 
appearing  at  registration-office,!  1 1 7  ; 
from  fees,  260. 

Exhibits,  production  of,  499  ;  rejection 
of,  523,  1 145;  impounding,  524; 
return  of,  524;  copies  of,  677  j  first 
application  in  respect  of,  1014.  See 
Appeal,  Documents. 

Exigible  dower,  suit  for,  989. 

Existence  of  person  not  heard  of  for 
seven  years,  burden  of  proving,  911. 

Ex-officio  justices  of  the  peace,  70. 

Ex-parte,  decree,  399 ;  appeal  from, 
673,  note  5  ;  hearing  of  appeal,  679 ; 
injunction.s,  655,  note  4;  judgment, 
application  to  set  aside,  999.  See 
Application,  Default,  Revival. 

Expectancy  exempt  from  attachment, 
569. 

Expenses  of  complainants,  and  prosecu- 
tion, 259;  of  witnesses,  259,  530;  of 
commission,  626.    See  Costs. 

Experiments  for  purpose  of  evidence, 
656. 

Experts,  defined,  882;  opinions  of,  882, 
883,  884 ;  facts  bearing  upon 
opinions  of,  883 ;  expressed  in  treatise 
of  which  author  deceased,  890 ;  as  to 
result  of  examination  of  accounts, 
893.     See  Medical  witness. 

Explanation  of  judgment  to  accused, 
196. 

Extension  of  time  for  making  award, 
662. 

Extinguishment  of  right  to  property 
by  lapse  of  time,  975. 

Extract,  stamp  on  certified,  1083. 

Extradition  (see  Act  XXI  of  1879), 
131- 

Fact,  appeal  on  matter  of,  except  where 

trial  by  jury,  210;  defined,  851. 
Factor,  suit  against,  987. 
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Facts  in  issue,  defined,  851. 

Failure,  to  obey  order  for  removal  of 
nuisance,  109 ;  of  jurors  to  attend, 
176  ;  to  plead  status  of  E.  B.  subject, 
223  ;  of  justice,  257  ;  to  answer  in- 
terrogatories or  to  discover,  etc., 
521  ;  of  consideration,  988. 

False  charge,  false  claim,  false  de- 
clai'ation,  sanction  to  prosecution  for, 

133- 

False  evidence,  sanction  to  prosecution 
forgiving,  133,  11 70;  prosecution  of 
accomplice  for,  182,  183  ;  in  answers 
by  accused,  183;  evidence  in  prose- 
cution for,  922. 

False  imprisonment,  suit  for,  979. 

False  personation,  sanction  to  prosecu- 
tion for,  133;  before  registering 
officer,  1131. 

False  seals,  search  for,  98. 

False  statement  by  applicant  for  de- 
claration of  insolvency,  611  ;  before 
registering  officer,  1131  ;  by  witness, 
1162. 

Family,  service  on  member  of  de- 
fendant's, 503. 

Family  custom,  861  ;  presumption  as 
to,  836. 

Father  to  maintain  his  child,  236, 
note  I. 

Feelings,  facts  showing  existence  of, 
when  relevant,  862  ;  admission  as  to, 
869 ;  statement  by  a  number  of  per- 
sons as  to,  875. 

Fees  of  assessors  in  causes  of  salvage, 
etc.,  711;  for  registration,  searches, 
etc.,  1 1 30,     See  Court  fees. 

Females.  See  Administratrix,  Arrest, 
Detention,  Executrix,  Married 
woman,  Pardanishln,  Pauper, 
Searching,  Whipping,  Women, 
Zan^n^. 

Ferries,  1104. 

Finality  of  judgments  and  orders  on 
appeal,  214. 

*  Finally  decided,'  475,  note  6,  476, 
note  2. 

Finding,  of  Sessions  court  to  be  sent 
to  District  Magistrate,  J  96  ;  in  case 
of  acquittal  on  ground  of  lunacy, 
228 ;  when  reversible  for  irregularity, 
256.  See  Acquittal,  Conviction, 
Judgment,  Sentence. 

Fine,  sentences  of,  72,  73  ;  imprison- 
ment in  default  of,  73 ;  costs  of 
dispute  as  to  immoveable  property, 
recoverable  as,  114;  compensation 
for  vexatious  complaint  recoverable 
as,  155;  on  juror  failing  to  attend, 
176  ;  for  non-attendance  of  juror  or 
assessor,  i8o;   warrant  for   levy  of. 


200;  bond  for  payment  of,  200;  in 
certain  cases  of  contempt,  232  ; 
maintenance  awarded  by  magistrate 
recoverable  as,  236;  power  topay  ex- 
penses or  compensation  out  of,  259, 
260 ;  money  ordered  to  be  paid  re- 
coverable as  a,  260 ;  on  witness 
failing  to  appear,  532,  533.  See 
Appeal,  Distress. 

Fire,  76,  note  2. 

Fireproof  boxes,  1107. 

First  hearing,  disposal  of  suit  at,  527, 
528. 

Fisheries,  1 104. 

Force,  use  of,  to  make  arrest,  78 ;  to 
disperse  unlawful  assemblies,  105 ; 
execution  of  decree  prevented  by, 
550 ;  evidence  of  document  obtained 
by,  894. 

Forcible  entry,  78,  79;  dispossession  of 
immoveable  property,  250. 

Foreclosure,  place  of  suit  for,  477 ;  or 
sale,  suit  by  mortgagee  for,  996 ; 
court-fee  in  suit  for,  1016. 

Foreign  bill,  suit  on  dishonoured,  986  ; 
cheque  and  note,  1056,  1057. 

Foreign  contracts,  965. 

Foreign  corporation,  638,  note  3. 

Foreign  country,  service  on  defendant 
resident  in,  f  06  ;  security  for  costs 
from  plaintiff  resident  in,  621  ;  com- 
mission to  examine  witness  in,  623  ; 
proof  of  executive  acts,  legislative 
proceedings,  or  public  documents  of, 
897  ;  defined,  960.  See  Commission, 
Costs,  Security. 

Foreign  court,  defined,  468  ;  pendency 
of  suit  in,  474  ;  summonses  from,  477, 
note  I  ;  commissions  issued  by,  624; 
service  of  sununons  sent  by,  7'3» 
reports  of  rulings  of,  879,  899. 

Foreign  currency,  1058. 

Foreign  expressions,  907. 

Foreign  judgments,  393,  394 ;  bar  of 
suit  by,  393,  476 ;  suit  upon,  393, 
991,  I142  ;  defined,  468;  presump- 
tion as  to  jurisdiction  of  court  which 
passed,  476. 

Foreign  Jurisdiction  and  Extradition 
Act,  131. 

Foreign  law,  evidence  of,  829 ;  opinions 
of  experts  as  to,  882;  presumption 
as  to  book  containing,  899. 

Foreign  legislature,  proof  of  proceed- 
ings of,  897. 

Foreign  limitation  law,  965. 

Foreign  state,  jurisdiction  over  of- 
fences committed  on,  130;  suits  by, 
424,  635 ;  execution  of  decrees  of 
Courts  established  by  Government 
of  India  in,  549;  judicial  notice  of 
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existence,  etc.  of,  888.  See  Ambas- 
sador, Chief,  Envoy,  Prince. 

Foreign  summons,  service  of,  7I3- 

Foreign  territory,  process  in  respect  of 
otlences  committed  in,  1 29  ;  trial  for 
otiences  committed  in,  130,  131 ;  de- 
crees of  courts  established  by  Govern- 
ment of  India  in,  549 ;  summonses 
of  such  courts,  713  ;  service  of  sum- 
mons in,  1 144. 

Foreman  of  jurors,  164,  171, 

Forfeiture,  of  property  of  proclaimed 
person,  90 ;  of  bond,  246,  247  ;  of 
unclaimed  suspicious  property,  250, 
251 ;  of  deposit,  586  ;  suit  for  posses- 
sion when  plaintiff  entitled  by,  995  ; 
suit  for  statutory,  977  ;  of  watans, 
1 1 6 1 .  See  Advocate  General,  Sale. 

*  For  final  disposal,'  501. 

Forged  documents,  and  materials  etc. 
for  forging,  search  for,  93. 

Forgery,  sanction  to  prosecute  in  case 
of,  193;  in  India,  840,  901  note  3; 
of  instrument,  suit  to  declare,  988. 

Former  judgment.  See  Ees  judicata. 
Suit. 

Forms  under  Criminal  Procedure  Code, 
33,  262,  346-372 ;  under  Civil  Pro- 
cedure Code,  439,  717-819;  High 
Court's  power  to  frame,  708 ;  of 
pleadings  and  decrees,  717  ;  in  regis- 
tration offices,  1 107. 

Forwarding,  the  accused,  121-122  ;  in 
cases  of  contempt,  233  ;  weapon,  etc., 
122  ;  recusant  complainant  or  wit- 
ness, 122-123. 

Frame  of  suit,  397,  490. 

Framing  issues  by  appellate  court,  681. 

Francs,  conversion  of,  1058. 

Fraud,  foreign  judgment  obtained  by, 
477  ;  of  applicant  to  sue  as  pauper, 
629 ;  of  parties  as  to  arbitration,  664, 
666,  667 ;  in  obtaining  judgment, 
882  ;  etlect  on  limitation  of,  968, 
969;  suitfor  relief  on  ground  of,  988. 

Fraudulent  concealment,  etc.  by  appli- 
cant for  declaration  of  insolvency, 
611. 

Frivolous  complaints,  17,  154. 

Frivolous  suit,  481,  note  i ;  by  a 
pauper,  631. 

Fruit  on  trees,  1104. 

Fund  in  court,  attachment  of,  572-3. 

Further  charge,  stamp  on  instrument 
of,  1085. 

Further  inquiry,  where  sentence  of 
death  passed  by  Court  of  Session, 
197  ;  power  to  order,  216. 

Gaol,  procedure  where  appellant  is  in, 
210.     See  Imprisonment,  Warrant. 


Gardens,  court-fee  in  suits  for  posses- 
sion of,  1015,  1016. 

Garnishee,  570,  note  4. 

Garrison,  execution  of  process  in,  645. 

Gazette,  statement  of  fact  of  public 
nature  in,  879 ;  presumption  as  to 
genuineness  of,  898. 

Gazetted  ofiBcers,  judicial  notice  of 
accession  to  office  of,  888. 

General  attachment,  414. 

General  repute,  10. 

General  right,  opinions  as  to  existence 
of,  884. 

Gift,  of  immoveable  property,  1 108 ; 
stamp  on  instrument  of,  1086  ;  by 
Oudh  taluqdar,  1167;  under  Iiind6 
law,  1168. 

Good  behaviour,  security  for,  99 ;  ap- 
peal from  order  requiring  security 
for,  207. 

Good  character,  relevancy  of,  886. 

Good  faith,  facts  showing,  862 ;  in 
Limitation  Act,  960 ;  burden  of  prov- 
ing, 912. 

Good-will,  862. 

Goods,  order  to  remove,  108. 

Government,  judges  not  prosecuted 
without  sanction  of,  135 ;  suits  by 
and  against,  424,  632  ;  defined,  469 ; 
limitation  for  suit  against,  979 ;  for 
suit  by,  997.  See  Local  Govern- 
ment, Papers,  Public  officer,  Secre- 
tary of  State  for  India  in  Council. 

Government  of  India,  469. 

Government  pleader,  defined,  466,  and 
note  6 ;  committing  magistrate's  in- 
structions to,  358 ;  notice  to,  in 
pauper  suits,  630 :  may  apply  to 
dispauper  plaintiff,  631  ;  agent  to 
receive  processes,  632,  633 ;  where 
Government  defends,  634. 

Government  promissory  notes,  deposit 
of,  in  lieu  of  executing  bond,  246. 

Government  revenue,  presumption  that 
land  is  liable  to,  836;  suit  to  set 
aside  attachment,  etc.  for  arrears  of, 

979- 

Government  securities,  attachment  of, 
5°7>  570;  vesting  order  in  case  of, 
585  ;  stamp  on  note  relating  to  pur- 
chase or  sale  of,  1089  ;  transfer  of,  by 
endorsement,  1097. 

Government  solicitor,  240. 

Governor-General,  an  ex  officio  justice 
of  the  peace,  70. 

Governor-General  in  Council,  may  ap- 
point justices  of  the  peace,  69,  70; 
prosecution  for  acts  done  in  dis- 
persing unlawful  assemblies,  requires 
sanction  of,  106  ;  may  commute  sen- 
tences,  205 ;   may  remove  criminal 
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lanatics,  230;  may  transfer  criminal 
cases  and  appeals,  253. 

Grand  Jury,  abolition  of,  2,  note  2. 

Grants  of  immoveable  property  by 
Government,  1109,  1134. 

Grass,  H04. 

Gregorian  calenda,r,  972. 

Grievous  hurt,  public  to  give  informa- 
tion of,  76;  when  compoundable, 
185. 

Grounds  of  opinions,  when  relevant, 
885. 

Growing  crops,  suit  for  price  of,  983  j 
under  Registration  Act,  1104. 

Guardian  ad  litem,  639,  640  ;  applica- 
tion for  appointment  of,  642  ;  who 
may  be,  642 ;  removal  of,  643 ; 
when  liable  for  costs,  643,  690 ; 
death  of,  643 ;  compromise  by,  643. 
See  Costs,  Married  woman,  Minor. 

Guardian  of  minor,  1 104 ;  admission  of, 
867,  note  5  ;  suit  to  set  aside  sale 
by,  982  ;  contract  by,  n66. 

Guilty,  conviction  on  plea  of,  156,  161 ; 
appeal  in  case  of,  209. 

Habeas  corpus,  2,  29  ;  power  to  issue 
directions  in  nature  of,  338. 

Habitual  offenders,  10;  arrest  of,  8r  ; 
security  for  good  behaviour  from, 
99  ;  proof  that  a  person  is,  101  ; 
against  coinage,  stamp-law,  or  pro- 
perty, 187. 

Haidar^biid  Assigned  Districts,  acts 
in  force  in,  373,  810,  849,  958, 
note  1,  1050,  note  I,  1012,  note  i; 
1103,  note  I. 

Hand- writing,  opinions  of  experts  as  to, 
834;  as  to  identity  of,  882  ;  of  persons 
acquainted  with,  883  ;  of  attestation 
and  signature,  proof  of,  894. 

Haqqs,  suit   to    enforce    payment    of, 

993- 

Harbour-rates,  1166. 

Head  of  ofiBce,  service  of  summons 
through,  633. 

Heads  of  villages,  60 ;  inquest  and 
report  by,  175, 

Health.     See  Nuisance. 

Hearing  of  suit,  507  ;  adjournment  of, 
528,  529;  appeal,  fixing  day  for, 
677.  See  Adjournment,  Appearance, 
Issues,  Suit. 

Heir.     See  Legal  representative. 

Hereditary  office,  suit  for  possession  of, 
992;  allowances,  11 04. 

High  Court,  defined,  62  ;  sentences  by, 
72  ;  may  demand  security  for  keep- 
ing peace,  97,  98 ;  to  decide  where 
inquiry  or  trial  shall  take  place, 
1 29 ;    cases   triable  by,   1 33  ;    may 


quash  commitment,  on  point  of  law, 
140;  trialB  before,  1 60-1 81  ;  refer- 
ence to,  where  sessions  judge  dis- 
agrees with  verdict,  172;  to  pass 
order  where  accused  does  not  under- 
stand the  proceedings,  183;  may  set 
aside  conviction  on  evidence  not 
wholly  recorded  by  convicting  magis- 
trate, 188 ;  recording  evidence  in, 
194  ;  may  confirm  or  annul  sentence 
of  death  by  Court  of  Session,  197 ; 
criminal  appeals  to,  209  ;  appeal  to, 
from  acquittal,  210;  to  certify  judg- 
ment on  appeal,  212;  may  call  for 
records  of  inferior  courts,  215  ;  may 
revise  proceedings  of  subordinate 
courts,  217  j  to  certify  its  decision  in 
revised  case,  218  ;  contempts  of,  235 ; 
may  direct  bail  to  be  taken  or 
reduced,  241 ;  may  direct  recovery 
of  penalty  on  forfeited  bailbond,  248 ; 
may  transfer  criminal  cases,  251 ; 
may  make  rules  for  certain  purposes, 
262  ;  special  rules  relating  to,  438, 
439>  7°7>  7°^  5  powers  of,  as  to 
transferring  suits,  481,  482;  may 
prescribe  form  for  list  of  exhibits, 
523 ;  may  appoint  officer  to  ad- 
minister oaths  for  affidavits,  539 ; 
execution  of  mufassal  decrees  by, 
549;  may  prescribe  forms  of  execu- 
tion and  endorsement,  566;  may 
make  rules  as  to  proclamation  of 
execution  sales,  578 ;  may  appoint 
receiver,  659 ;  in  suits  relating  to 
charities,  672;  second  appeals  to, 
687 ;  appeals  to,  from  orders,  690 ;  ap- 
peals trom,  to  Queen  in  Council,  692, 
693;  from  order  refusing  to  admit 
appeal  to  Queen  in  Council,  694; 
reference  to  and  revision  by,  700- 
702  ;  application  of  Civil  Proedure 
Code  to,  707,  708  ;  may  frame  forms, 
708;  may  make  rules  as  to  taking 
evidence  and  recording  judgments, 
707 ;  may  order  decree  to  be  executed 
before  costs  taxed,  707;  service  of 
process  of,  708;  persons  authorised 
to  plead  in,  737 ;  may  make  sub- 
sidiary rules  of  civil  procedure,  714; 
limitation  for  appeals  to,  997,  998 ; 
court-fee  on  ap{>lication  to,  1038; 
questions  under  Stamp  Act  referred 
to,  1 068.  See  Appellate  Court,  Chief 
Justice,  Clerk  of  the  Crown,  Commis- 
sion, Contempt,  Execution,  Jury, 
Justice  of  the  peace,  Mortgagee, 
Reference,  Registrar,  Review,  Re- 
vision, Sanction,  Special  case. 
Transfer. 
High  seas,  process  in  respect  of  offenoM 
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committed  on,  129,  130 ;  offences 
commenced  on,  377.    See  Admiralty. 

Hindu,  suit  for  possession  of  immove- 
able property  on  death  of  Hindti 
female,  995.  /See  Ancestral  property, 
Manager. 

Hindti  converts  to  Islam,  947. 

Hindd    family,    presumptions    as    to, 

835- 
Hindu  female,  suit  for  declaration  as 

to  transfer  of  land  by,  992. 
Hindii  marriages,  1 165. 
Hindi     widow,    presumption     as     to 

dealings  of,  836. 
Hire,  limitation  for  suit  for,  977 ;    of 

animals,  etc.,  suit  for. 
Holder  of  attached  decree,  574. 
Homicide,  police  to  inquire  and  report 

as  to,  124. 
Hospital,  1095. 

Hostilities,  judicial  notice  of,  888. 
Hotel-keeper,  limitation  for  suit   by, 

977- 

House  included  in  *  place,'  64 ;  court-fee 
in  suit  for  possession  of,  1015;  de- 
scription of,  I  III  ;  of  agriculturist, 
exempt  from  attachment,  568.  See 
Arrest,  Immoveable  property.  Pre- 
emption, Search,  Searchwarrant. 

House-breaker,  habitual,  81. 

House-breaking,  public  to  give  infor- 
mation of,  76;  arrest  of  persons  pos- 
sessing implements  of,  80. 

House-trespass,  public  to  give  informa- 
tion of,  76:  triable  summarily,  158; 
compoundable,  185. 

Hue  and  cry,  8. 

Hundi,  parties  to  suit  of,  484 ;  in- 
cluded in  'bill  of  exchange,'  1050; 
size  of,  1055. 

Hurt,  triable  summarily,  158 ;  com- 
poundable, 185.     See  Grievous  hurt. 

Husband,  prosecution  under  sec.  497 
or  498  of  Penal  Code,  135;  living 
in  adultery,  236 ;  execution  against, 
616;  of  administratrix  or  executrix, 
638;  competence  of,  831,  918.  See 
Conjugal  rights.  Maintenance,  Mar- 
riage, Wife. 

Hypothecation  of  moveable  property, 
stamp  on  agreement  to  secure  loan 
made  on,  1085. 


Iddat,  maintenance  during,  237,  note 

3- 
Identity,  proof  of,  165,  note  3,  858. 
Idiot,  compounding  offence  on   behalf 

of,  186  ;  disability  of,  96  ;  see  1104  ; 

executant,  1 1 16.     /See  Lunatic. 
Idol,  474,  note  2  ;  exemption  of  right 


to  perform  worship  of,  568 ;  pre- 
sumption as  to  endowment  for  wor- 
ship of,  836 ;  trustee  of  temple  of, 
1162. 

Ilad^raw^ra  mortgages,  997,  note  3. 

Ilbert  bill,  35. 

Illegal,  custody,  detention  in,  238 ; 
interference  with  produce  of  holding, 
1162  ;  omissions,  64. 

Illegible  characters,  907. 

Illegitimate  children,  order  for  main- 
tenance of,  235. 

Illness  of  judgment- debtor,  1139. 

Illustrations,  974,  note  3, 1159. 

Ill-will,  862. 

Immediate  examination  of  witness,  537 ; 
execution  of  decree  for  money  not 
exceeding  1000  rs.,  562. 

Immoral  custom,  391. 

Immoveable  property,  disputes  as  to, 
1 1 2-1 14;  order  to  restore  posse.ssion 
of,  250;  when  magistrate  not  em- 
powered, 254  ;  suits  relating  to,  477, 
478,  480,  1 168;  claims  that  may  be 
joined  with  suits  for,  491  ;  decree 
for  delivery  of,  566  ;  attachment  of, 
674 ;  limitation  for  suit  under  Specific 
Relief  Act  to  recover  possession  of, 
976  ;  suits  for  profits  of,  989  ;  suit  to 
enforce  payment  out  of,  993 ;  for 
possession  of,  994,  995,  996,  997; 
court-fee  in  suits  for.  1015,  1016  ; 
defined  for  purpose  of  Registration 
Act,  1 1 04;  instruments  relating  to, 
which  must  be  registered,  1108, 
1 109  ;  instruments  relating  to,  which 
may  be  registered,  11 10.  See  As- 
sessment, Attachment,  Collector, 
Decree,  Disputed  possession.  Execu- 
tion, Garden,  Houses,  Land,  Mesne 
profits,  Mortgage,  Partition,  Posses- 
sion, Preemption,  Receiver,  Sale, 
Wrong. 

Impeaching  credit  of  witness,  832, 

Implements  of  husbandry  exempt  from 
attachment,  568. 

Impounding  documents,  96,  524;  in- 
strument chargeable  with  duty,  1061, 
1065. 

Impressed  stamps,  1056. 

Imprisonment  in  default  of  payment  of 
fine,  6,  73,  200;  sentences  of,  72,  73, 
159  ;  on  conviction,  at  one  trial,  of 
several  offences,  74 ;  in  default  of 
furnishing  security  for  good  be- 
haviour or  to  keep  the  peace,  103 ; 
of  frivolous  or  vexatious  complainant, 
155;  on  summary  trial,  159;  execu- 
tion of  sentence  of,  199  ;  in  lieu  of 
whipping,  202 ;  relative  severity  of, 
202;  when  not  appealable,  209,  210 ; 
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suspended  pending  appeal,  213;  of 
E.B.  subjects,  220;  of  person  refusing 
to  answer  or  produce  document,  234 ; 
for  neglect  to  pay  maintenance, 
236 ;  power  to  appoint  place  of, 
258  ;  of  judgment  debtors,  417, 
1135  ;  discharge  from,  555,  603,  604; 
decrees  enforceable  by,  561,  563-565, 
of  judgment-debtor  resisting  execu- 
tion, 598;  place  of,  601  ;  subsistence- 
money  during,  603 ;  term  of,  604, 
611 ;  enforcement  of  temporary  in- 
junction by,  655  ;  appeal  against 
order  for,  690  ;  of  dishonest  applicant 
for  declaration  of  insolvency,  611  ; 
for  debt,  amendment  of  law  relating 
to,  1 135;  must  be  for  definite  period, 
1 161.  See  Arrest,  Execution,  In- 
solvent debtor.  Reformatories,  Soli- 
tary confinement,  Whipping,Women, 
Youthful  oflFenders. 

Improper  admission  or  rejection  of 
evidence,  935. 

Improper  discharge  of  accused,  216. 

Inadmissibility  of  document  not  pro- 
duced when  plaint  filed,  500. 

In^m  lands,  1097. 

Incapacity  of  juror,  164 ;  of  accused, 
183  ;  of  arbitrator  or  umpire,  661. 

Incumbrance,  execution  sale  of  im- 
moveable property  for  discharge  of, 
582. 

Indecent  questions,  928. 

Indemnity,  before  decree  on  lost  ne- 
gotiable instrument,  499  ;  for  errors 
in  proclamation  of  execution-sale, 
579  ;  limitation  for  suits  on  contract 
of,  986. 

Indemnity  bond,  stamp  on,  1084. 

Indexes  of  registering  officers,  1121, 
1122. 

Indian  Evidence  Act.referred to  in  Crim. 
Proc.  Code,  92,  ii8,  119,  123,  256; 
in  Civ.  Proc.  Code,  522,  526,  533, 
538.     See  Evidence  Act. 

Indian  Limitation  Act.  See  Limita- 
tion Act. 

Indian  Marine  Service,  1162.  See 
Navy. 

Indian  Oaths  Act,  937-939 ;  jurors 
sworn  under,  164. 

Indian  Penal  Code,  definitions  of,  64; 
referred  to  in  Crim.  Proc.  Code, 
64,71,  76,  109,  no,  133,  134,  135, 
148,  158,  185,  194,  232,  233,  249; 
in  Civil  Proc.  Code,  521 ;  in  Evi- 
dence Act,  885. 

Indian  Stamp  Act.     See  Stamp. 

Indigo-cultivators,  advances  to,  1166. 

Inducement  offered  by  police,  ilS.  See 
Influence. 


Inducing  breach  of  contract,  suit  for, 
980. 

Infant.     See  Minor. 

Inferior  criminal  courts,  215,  216. 

Influence  to  induce  accused  to  disclose, 
184. 

Infoi-mation  to  the  police,  12,  76,  116  ; 
as  to  receivers  of  stolen  property, 
things,  etc.,  76 ;  of  likelihood  of 
breach  of  peace,  98  ;  as  to  need  of 
taking  security,  loi  ;  in  cognisable 
cases,  116;  in  non-cognisable  cases, 
116;  received  from  a  person  not  a 
police  officer,  cognisance  of  ofience  in 
one,  131  ;  received  from  person  in 
custody,  871. 

Informations,  380,  11 71. 

Initiation  of  criminal  proceedings,  con- 
ditions requisite  for,  131-135.  See 
Complaint,  Information,  Knowledge, 
Police-report,  Sanction,  Suspicion. 

Injunction,  pending  inquiry  into  public 
nuisance,  no  ;  form  of,  355  ;  against 
corporations,  425,655;  appeal  against 
order  relating  to,  690 ;  when 
granted,  494,  note  2  ;  discharge  of, 
655  ;  enforcement  of  decree  contain- 
ing, 564 ;  temporary,  654  ;  forms  of 
plaints  in  suits  for,  755,  758;  form  of 
temporary,  800,  801 ;  notice  of  appli- 
cation for,  802  ;  exclusion  of  time 
during  which  suit  is  stayed  by,  967  ; 
suit  for  injury  caused  by,  981 ;  court- 
fee  in  suit  for,  1014 ;  between  co- 
sharers,  1 169;  not  granted  by  small 
cause  courts,  1 169.  See  Attachment, 
Discharge,  Imprisonment,  Interlocu- 
tory orders.  Notice. 

Injury  to  persons  lawfully  employed, 
temporary  injunction  to  restrain,  in; 
to  the  person,  suits  for,  979. 

Innocent  purchaser  of  stolen  property, 
payment  to,  249. 

Inquest,  121,  124,  125;  proceedings 
in,  not  revised,  215,  216;  by  magis- 
trate not  empowered,  254. 

Inquiry,  defined,  61  ;  into  deaths,  la  ; 
into  death  in  police-custody,  125; 
place  of,  126;  before  magistrate,  138 
-142  ;  change  of  magistrate  during, 
188;  cases  sent  for,  231;  directing 
fresh,  255  ;  into  propriety  of  deliver- 
ing interrogatories,  517  ;  as  to  mesne 
profits,  543. 

Inquisitorial  system,  35. 

Insanity,  of  accused,  226-230  ;  of  plain- 
titt"  or  defendant,  644  ;  suit  for  pro- 
perty conveyed  during,  988.  See 
Lunatic,  Unsound  mind. 

Insolvency,  procedure  in,  418,  419;  of 
party,  420, 613-618 ;  of  plaintifl*,  616, 
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617;  order  in  appealable  to  High 
Court,  689,  690.  See  Insolvent 
debtor,  Receiver. 

Insolvency  court,  relevancy  of  judg- 
ment of,  880. 

Insolvent  debtor,  605-612;  application 
by  creditor  of,  1000. 

Inspection  of  weights  and  measures,  115; 
of  commission,  return,  and  depositions, 
244;  of  documents,  403,  519,  520, 
I170;  of  records,  262,  522;  of 
property  subject  of  suit,  656;  of 
public  documents,  and  896,  and  note 
I ;  of  register  books  and  indexes,  1 1 23. 
See  Application,  Certified  copy,  Dis- 
covery, Document,  Notice. 

Inspector-general  of  prisons,  229,  230. 

Inspector-general  of  registration,  1105  ; 
his  duties  and  powers,  1126. 

Inspectors  of  registration  offices,  1106. 

Inspectorship-deed,  stamp  on,  1084. 

Instalments,  payment  of  money-decree 
by,  542,  543;  limitation  for  suit  on 
bond  payable  by,  985 ;  application 
for  payment  of  amount  of  decree  by, 
1000 ;  bar  of  decrees  payable  by, 
1003,  note  4;  endorsement  of  receipt 
for,  1096.    iSec  Execution. 

Institution  of  suits,  398,  493,  961. 

Instructions  to  commissioner  to  examine 
accounts,  625. 

Instrument,  'of  partition,'  105 2  ;  re- 
lating to  several  distinct  matters, 
1054;  coming  within  several  de- 
scriptions, 1055  ;  '  chargeable  with 
duty,'  1054  >  used  in  single  transac- 
tion, 1054.  See  Contract.  Document, 
Power  of  attorney.  Writing. 

Instrument  (=  tool),  for  coining  or 
forging,  search  for,  94. 

Insult  intended  to  provoke  breach  of 
peace,  triable  summarily,  158;  com- 
poundable,  185. 

Insulting  questions,  929. 

Insurance,  limitation  for  suit  on  policy 
of,  987.  See  Policy. 

Intention,  relevancy  of  facts  showing, 
862,  866;  in  fabricating  document, 
1163. 

Intentional  act,  866. 

Interest,  on  costs,  410,  547;  on  mesne 
profits,  494,  note  2  ;  not  on  deposit  in 
court,  619—620  ;  new  period  of  limit- 
ation given  by  payment  of,  970 ;  suits 
for,  984 ;  stamp  on  instrument  re- 
serving, 1058 ;  when  court  shall  be 
deemed  to  have  refused,  1147. 

Interest  of  judge  or  magistrate  in  case, 
262 ;  of  maker,  statement  against,  874. 

Interested  parties,  476,  485  ;  on  appeal, 
679. 


Interlineations,  mo;  presumption  as 
to,  900,  note  5. 

Interlocutory  orders,  428,  656, 65 7.  See 
Application,  Entry,  Experiments,  In- 
spection, Perishable  property,  Sam- 
ples. 

International  law,  476. 

Interpleader,  426, 646,  648  ;  appealable 
orders  in,  690 ;  form  of  plaint  in, 
757.     /See  Agent,  Tenant. 

Interpretation,  of  evidence  to  accused 
or  his  pleader,  192;  of  record  of  his 
examination,  193;  of  depositions,  536. 
See  Translation. 

Interpreter,  to  interpret  faithfully,  259; 
between  legal  practitioners  and  cli- 
ents, 921;  to  make  oath  or  affirm- 
ation, 938.  See  Translator,  Wit- 
nesses. 

Interrogatories,  for  examination  of  wit- 
ness under  commission,  244  ;  in  civil 
suits,  401,  402 ;  to  members  or  officers 
of  corporations,  425 ;  power  to  deliver, 
516 ;  service  of,  516,  517  ;  failure  to 
answer,  521 ;  form  of,  775.  See 
AfiBdavit,  Discovery,  Examination, 
Refusal,  Witnesses. 

Interruption  of  enjoyment  of  easement, 

974- 

Intestacy,  limitation  of  suit  for  share 
under,  992.     See  Administrator. 

Intoxication,  confession  obtained  by, 
872. 

Inventory  annexed  to  application  for 
attachment  of  moveables,  554. 

Investigation,  defined,  61 ;  by  police, 
116,  117,  118;  statements  made 
during,  118  ;  diary  of  proceedings  in, 
123;  into  suicides,  death  by  accident, 
etc.,  124;  report  of,  121,  123;  sum- 
mons for  purpose  of,  1 75  ;  under  order 
of  unempowered  magistrate,,  254 ;  by 
a  magistrate,  118;  commission  to 
make  local,  624 ;  of  claims  to  pro- 
perty attached  before  judgment,  652. 
See  Complaint,  Examination,  Inquest, 
Inquiry,  Search,  Witnesses. 

Irregularity,  in  criminal  proceedings, 
32,  145,  147,  254,  255,  256  ;  in  civil 
proceedings:  in  proclaiming  sales,  574, 
note  3 ;  in  execution-sale  of  move- 
ables, 583 ;  setting  aside  sale  of 
immoveable  property  on  ground  of, 
586,  587  ;  in  decree  or  order,  685  ; 
when  ground  for  second  appeal,  687  ; 
in  non-appealable  order,  691 ;  when 
ground  for  revision,  701  ;  in  adminis- 
tering oath,  939 ;  in  procedure  of 
registering  officer,  1 132.  See  Charge, 
Commitment,  Defect,  Error,  Omis- 
sion, Trial. 
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Irrelevancy  of  written  statements,  514 ; 
of  interrogatories,  517. 

Issue  of  process,  137;  for  warrant  of 
execution  of  sentence,  200. 

Issue,  settled  by  court,  404:  stated 
by  parties,  404;  what,  524,  525; 
materials  whence  framed,  525  ;  find- 
ing on,  540;  framed  or  resettled  by 
appellate  court,  681,  682  ;  facts  in, 
defined,  851  ;  evidence  of  facts  in, 
853. 

Jail.    See  Gaol,  Prison. 

J  iith.  Acts  in  force  in,  373,  8 10, 850,  note; 
958,  note  I ;  1 103,  note  i. 

Joinder,  of  charges,  147-151  ;  of  causes 
of  action,  397, 492  ;  of  plaintiffs,  483  ; 
of  defendants,  484 ;  of  parties  liable 
on  same  contract,  484  ;  of  executors 
and  administrators,  638  ;  orders  as 
to  joinder  of  parties  appealable,  688. 
See  Misjoinder,  Multifariousness. 

Joint  contractor,  acknowledgment  or 
payment  by,  971.  See  Principal 
and  Surety. 

Joint  creditors,  disability  of  one,  963. 

Joint  decree-holders,  application  for 
execution  by  one  of  several,  551. 

Joint  family  property,  limitation  for 
suit  to  enforce  right  to  share  in,  992  ; 
court- fee,  10 14. 

Joint  owner,  limitation  of  suit  by,  for 
contribution,  988,  989. 

Joint  Sessions  Judges,  66 ;  sentence 
by,  72  ;  cases  triable  by,  132  ;  appeal 
from,  209  ;  has  no  power  under  c.  32 
of  Cr.  Pr.  Code,  214,  note  3. 

Joint  trial,  151  ;  of  E.  B.  subject  and 
Native,  222-223  •  of  European  or 
American  with  one  of  another  race, 
225. 

Journey,  offence  committed  on  a,  128. 

Judge,  suspension  and  removal  of, 
71  ;  prosecution  of,  135  ;  duty  of,  in 
trial  by  jury,  169;  may  question 
jury,  171  ;  exempt  from  serving  as 
juror,  177;  may  close  court,  189; 
when  he  may  try  certain  offences 
committed  before  himself,  235  ;  trial 
by  interested,  391  ;  defined,  467 ; 
may  deal  with  evidence  taken  by 
predecessor,  537, 1 146  ;  when  exempt 
from  arrest,  709 ;  his  power  to  recall 
and  examine  witnesses,  833,  1146; 
cross-examination  of,  837  ;  examina- 
tion and  privilege  of,  918  ;  decides  as 
to  admissibility,  923.  See  Arrest, 
Chief  Justice,  Court,  Justices  of  the 
peace,  Sanction. 

Judgment,  in  summary  trials,  160 ; 
mode  of  delivering,   194 ;    language 


and  contents  of,  160,  194;  in  alter- 
native, 195  ;  of  acquittal,  195  ;  not 
to  be  altered  or  reviewed,  195  ;  ex- 
planation and  translation  of,  196;  ap- 
peal from,  207-214;  accused  need  not 
hear  appellate  court's,  212  ;  on  ground 
of  lunacy,  228;  of  Presidency  magis- 
trate, 195  ;  of  High  Court  on  appeal, 
212;  in  civil  suit,  409;  in  appeal, 
433 »  defined,  467  ;  after  agreement 
as  to  questions  stated,  527  ;  at  first 
hearing,  527;  when  pronounced, 
539  ;  written  by  judge's  predecessor, 
540 ;  language  of,  540 ;  translation 
of,  540 ;  date  and  signature  of,  540 ; 
contents  of,  540 ;  not  to  be  altered 
or  added  to,  540 ;  to  direct  by  whom 
costs  to  be  paid,  546 ;  according 
to  award,  664 ;  in  appeal,  683  ;  lan- 
guage of,  683  ;  translation  of,  683  ; 
contents  of,  684  ;  of  Bench,  684  ;  of 
High  Court,  how  recorded,  707  ;  in 
rem,  829,  880,  note  6 ;  obtained  by 
fraud  or  collusion,  829  ;  relevancy  of 
previous,  879 ;  limitation  for  suit 
upon,  992  ;  of  High  Court,  original 
side,  application  to  enforce,  1005 ; 
court-fee  on  copy  or  translation  of, 
1 03 1,  See  Appeal,  Death,  Foreign 
judgment.  Judicial  ofiicers.  Res  judi- 
cata. Sentence. 

Judgment-creditor.  See  Decree-holder, 
Execution. 

Judgment-debt,  agreement  for  satis- 
faction of,  562  ;  attachment  of,  573  ; 
due  to  Government,  632,  note  2. 

Judgment-debtor,  defined,  467  ;  agree- 
ment to  give  time  to,  562  ;  when  he 
cannot  transfer  his  immoveable  pro- 
perty without  collector's  permission, 
596 ;  arrest  of,  601  ;  release  of,  on 
payment,  601  ;  to  be  brought  before 
the  court,  602  ;  allowance  for  sub- 
sistence of,  603  ;  discharge  from  gaol 
of,  603,  1 139;  imprisonment  of, 
604 ;  application  by  creditor  of  in- 
solvent, icx}o ;  may  show  cause 
against  imprisonment,  1137,  1 138. 

Judicial  Commissioner  of  Burma,  1 29. 

Judicial  Committee, principles  on  which 
it  deals  with  Indian  appeals,  436 ; 
rules  made  by,  699.  See  Queen  in 
Council. 

Judicial  notice,  830,  887-889;  that 
foreign  state  has  not  been  recognised, 
636. 

Judicial  officers,  exempt  from  arrest 
under  civil  process,  709 ;  act  for 
protection  of,  1149-  See  Judge, 
Public  officers. 

Judicialproceeding, defined, 63  ;  offences 
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in  course  of,  231 ;  include  proceed- 
ings under  Registration  Act,  11 32. 
See  Revision. 

Juice  in  trees,  1104. 

J  urisdiction,  in  urgent  cases  of  nuisance, 
III  ;  in  inquiries  and  trials,  120- 
135 ;  where  place  of  offence  uncer- 
tain, 128  ;  where  doubt,  as  to  court, 
129;  over  ofiFences,  enactments  con- 
ferring, 255  ;  of  civil  courts,  390- 
394 ;  error  affecting,  685  :  revision 
of  orders  beyond,  701  ;  failure  to 
exercise,  701 ;  exclusion  of  time  of 
proceeding  in  court  without,  966,  See 
Cause  of  action,  European  British 
subjects.  Continuing  offence.  Extra- 
dition, Journey,  Presidency  magis- 
trates. Process,  Sanction,  Security, 
Subordinate  magistrates. 

Jurors,  number  of,  2, 162;  chosen  by  lot, 
162  ;  objection  to,  163  ;  foreman  of, 
164,  171;  swearing  of,  164,  938; 
absence  or  incapacity  of,  164,  165  ; 
discharge  of,  165  ;  examination  of, 
167  ;  for  High  Court,  174-176;  com- 
mon and  special,  175;  for  Court  of 
Session,  176-180;  exemption  from 
serving  as,  176, 177  ;  revision  of  list 
of,  178;  summoning  of,  178,  179; 
excusing  attendance  of,  1 79  ;  penalty 
for  non-attendance  of,  180 ;  fui-ther 
inquiry  not  in  presence  of,  197,  199, 
213. 

Jury,  in  cases  relating  to  public 
nuisances,  109  ;  trials  when  to  be  by, 
160,  161  ;  number  of,  162,  376  ;  for 
trial  of  persons  not  Europeans  or 
Americans,  162  ;  view  by,  167 ; 
locking  up,  167 ;  charge  to,  168 ; 
duty  of,  170;  verdict  of,  171;  dis- 
charge of,  165,  171  ;  disagreement  of 
Sessions  Judge  with  verdict  of,  172  ; 
retrial  after  verdict  of,  172  ;  appeal 
in  case  of  trial  by,  210  ;  offences  tri- 
able by,  161,  374,  375  ;  number  of, 
376,  377 ;  none  in  civil  cases,  839 ; 
questions  which  may  be  put  by,  934. 
See  Foreman,  Verdict. 

*  Justice,  equity  and  good  conscience,' 

1159- 

Justice,  offencesaffecting  administration 
of,  231-235;  transfer  of  cases  in  in- 
terests of,  251,  253;  failure  of,  257. 

Justice  of  the  peace,  69,  70,  71  ;  trial 
of  E.  B.  subject  by,  219.  /See  Magis- 
trate of  the  first  class. 

Juvenile  offenders,  whipping  of,  210; 
confinement  of,  203. 

Kabtiliyat,  1104. 

Kilnom  mortgages,  997,  note  3. 


K^anavan  sues  and  is  sued  as  repre- 
senting tarawad,  485,  note  3. 

Kashmir,  373. 

Knowledge,  relevancy  of  facts  showing, 
862. 

Knovpledge  of  magistrates,  cognisance 
of  offence  upon,  131. 

Kul^ch^r  (family  usage),  presumption 
as  to,  836;  evidence  of,  861,  cl.  (7). 

Labourers,  exemption  of  wages  of,  569. 

L^-khirstj  suits,  381,  note  2. 

Land,  duty  of  owners  or  occupiers  of, 
77;  disputes  as  to,  112;  suits  for, 
477,  478 ;  court-fee  in  suits  for  pos- 
session of,  1015  ;  application  to  serve 
notice  of  relinquishment  of,  102 1. 
See  Agent,  Ejectment,  Immoveable 
property,  Landholder,  Landlord, 
Landmark,  Land-revenue,  Occu- 
pancy. 

Landholder,  to  report  certain  matters 
to  police,  77  ;  warrant  of  arrest  di- 
rected to,  86 ;  saving  of  laws  relat- 
ing to  suits  between  tenant  or  agent 
and,  470. 

Landlord,  his  suit  to  recover  possession, 
994  ;  and  tenant,  forms  of  plaint  in 
suits  between,  723,  724,  742,  748, 
753;  burden  of  proving  non-exist- 
ence of  relation  of,  912;  court-fee 
in  suits  between,  1017.  iSee  Arrears, 
Rent,  Trees. 

Landmark,  prevention  of  removal  or 
injury  of,  115. 

Land-owner.     See  Landholder. 

Land-revenue,  court-fee  in  suit  for  in- 
terest of  assignee  of,  1016. 

Language,  of  charge,  143  ;  of  record 
and  judgment  in  summary  trials, 
160 ;  of  record  of  evidence,  190 ; 
understood  by  accused,  interpretation 
of  evidence  into,  192  ;  of  judgment 
in  criminal  case,  194;  of  courts,  263, 
493.  536,  540,  577.  710;  of  plaint, 
493  ;  of  depositions,  536  ;  of  judg- 
ment in  civil  case,  540 ;  of  procla- 
mation of  execution-sale,  577 ;  of 
subordinate  courts,  710;  registra- 
tion of  documents  in  foreign,  mo. 
See  Abusive  language.  Ambiguous 
language.  Defective,  English,  Juror, 
Interpretation,  Mother-tongue,Trans- 
lation. 

Law,  criminal  appeal  on  matter 
of,  210;  reference  of  question  of, 
214;  reserving  question  of,  215; 
second  appeal  on  ground  of,  687. 
See  Laws. 

Lawful  authority,  contempts  of,  133. 

Law-reports,  admissibility  of  foreign, 
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879  ;  presumption  of  genuineness  of, 
899. 

Laws,  judicial  notice  of,  887. 

Leading  questions,  837,  925,  926. 

Lease,  defined,  1052,  1104;  stamp 
on,  1086,  1087 ;  when  exempted, 
1 096 ;  compulsory  registration  of, 
1108  ;  optional  registration  of,  11 10. 
See  Agreement,  Counterpart,  Land- 
lord, Surrender,  Tenant,  Transfer, 
Writing. 

Legacy,  limitation  of  suit  for,  992. 

Legal  advisers,  confidential  communica- 
tions with,  921.     See  Witness. 

Legal  character,  relevancy  of  judgment 
relating  to,  880. 

Legal  disabilities,  962. 

Legal  practitioners,  privilege  of,  921. 
See  Advocate,  Attorney,  Barrister, 
Mukht^r,  Pleader,  Vakfl. 

Legal  representative,  suit  by,  494 ; 
applying  for  execution,  551  :  of  de- 
ceased joint  decree-holder,  551  ;  of 
deceased  judgment-debtor,  552  ;  exe- 
cution of  decree  for  money  against, 
561  ;  of  deceased  plaintiff,  615  ;  dis- 
ability of,  962.  See  Administrator, 
Certificate,  Executor,  Heir. 

Legislative  councils,  proof  of  proceed- 
ings of,  896,  897. 

Legitimacy,  presumption  of,  831 ;  con- 
clusive proof  of,  912. 

Lessor.     See  Landlord,  Lease,  Trees. 

Letter,  substituted  for  summons,  506  ; 
production  of,  92  ;  written  without 
prejudice,  850,  note  3  ;  of  allotment 
of  shares,  stamp  on,  1088 ;  of  credit, 
1088  ;  of  license,  1088  ;  of  hypothe- 
cation, 1096;  of  acceptance,  1165. 
See  Post  office. 

Letters  of  administration,  when  ex- 
empted from  court-fee,  1021:  relief 
as  to  court-fee  paid  thereon,  1022, 
1023 ;  penalty  where  too  low  a  court- 
fee  has  been  paid  on,  1024 ;  cjurt- 
fee  on,  1033. 

Levy,  of  costs  in  case  of  dispute  as  to 
immoveable  property,  114;  of  fine, 
200 ;  of  amount  due  on  bond  to 
appear,  248. 

Lex  fori,  governs  the  law  of  evidence, 
821  ;  limitation-law  is  part  of,  954. 

Libel,  suit  for,  not  by  pauper,  628  ; 
limitation  for,  980.  See  Defama- 
tion. 

Libellous  matter,  destruction  of,  249. 

Licensee,  estoppel  of,  916. 

Lien,  execution-sale  of  moveables  sub- 
ject to,  584;  commissioners  to  make 
partition  have  no,  627,  note  1  ;  for 
unpaid  purchase- money,  suit  to  en- 


force, 990.  See  Charge,  Incumbrance, 
Mortgage. 

Life,  order  restraining  acts  dangerous 
to  human,  iii. 

Light,  acquisition  of  easement  of,  973. 
See  Easement,  Prescription. 

Lights  under  Kegistration  Act,  1 104. 

Limitation  for  prosecutions,  15,  16;  as 
to  sanction  to  prosecute,  134 ;  for 
suits,  960,976-997  ;  for  appeals,  960, 
997,  998  ;  for  applications,  960,  998- 
1005  ;  periods  excluded  in  computing, 
965-968  ;  computation  of  period  of, 
965-973.  See  Absence,  Acknow- 
ledgment, Appeal,  Calendar,  Con- 
tinuous running,  Death,  Delay, 
Disability,  Exclusion,  Express  trus- 
tees. Foreign  law,  Fraud,  Injunction,' 
Interest,  Part-payment,  Prescription, 
Receipt. 

Limitation  Act,  Indian,  957-1005  ;  in- 
troduction to,  940-954 ;  contents 
.of,  955,  956. 

Limitation-law,  grounds  of  exemption 
from,  495. 

Lis  alibi  pendens,  plea  of,  392,  474. 

Lis  pendens,  effect  of,  1166. 

List  of  witnesses  for  defence,  140  ;  of 
jurors  and  assessors,  177,  178,  179; 
of  plaintiff's  documentary  evidence, 
499. 

Literary  societies,  suits  by  and  against, 
425- 

Literature,  proof  of  matter  of,  889. 

Lithographs,  62,  891. 

Live  stock,  regarding  which  offence 
committed,  248 ;  maintenance  of  at- 
tached, 571,  572. 

Loans,  limitation  of  suits  for,  983  ;  in- 
struments securing  repayment  of, 
1085  ;  to  GoveiTunent,  tenders  for, 
1095. 

Local  area,  criminal  proce.edings  in 
wrong,  255. 

Local  authority,  exemption  of  salary 
of  servants  of,  1148. 

Local  enquiry,  in  case  of  dispute  as 
to  immoveable  property,  114.  See 
Commission. 

Local  expressions,  907. 

Local  Government,  may  empower 
benches  of  magistrates  to  try  sum- 
marily, 158  ;  may  order  trial  before 
Court  of  Session  to  be  by  jury,  161  ; 
and  fix  number  of  jurors,  162  ;  and 
exempt  from  serving  as  jurors,  177  ; 
may  determine  language  of  record  of 
evidence,  190,  191  ;  may  commute 
sentences,  205  :  may  direct  public 
prosecutor  to  appeal  against  ac- 
quittal,   210  :    may  appoint   public 
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prosecutors,  239 ;  may  authorise 
District  Magistrate  to  withdraw 
classes  of  cases,  253 ;  may  appoint 
place  of  imprisonment,  258 ;  may 
determine  language  of  courts,  263 ; 
included  in 'Government,' 469  ;  may 
declare  who  shall  be  '  recognised 
agents '  in  the  Panj^b,  etc.,  488  ;  may 
make  rules  as  to  attached  live-stock, 
571 ;  may  transfer  to  collector  execu- 
tion of  decrees  for  sale  of  land,  590 ; 
may  make  special  rules  as  to  sales  of 
land  in  execution  of  decrees,  597  ; 
may  invest  subordinate  courts  with 
insolvency  jurisdiction,  611;  decree 
against  government  or  government 
officer,  to  be  reported  to,  634 ; 
may  require  evidence  to  be  recorded 
in  English,  1 146.  For  other  powers 
under  the  Crim.  Proc.  Code,  see  63, 
65,  66,  67,  68,  70,  71,  72,  75,  III, 
112,  117,  124,  131,  132,  135,  136, 
141,  159,  160,  175,  180,  203,  204, 
211,  215,  227,  230,  240,  259.  For 
other  powers  under  the  Civil  Proce- 
dure Code,  see  507,  539,  591,  601, 
602,  671,  672,  709,  710. 

Local  investigation,  422  ;  directed  by 
magistrate,  136,  137 ;  in  case  of 
cognisable  offence,  117;  commission 
to  make,  624. 

Local  jurisdiction,  for  offence  com- 
mitted beyond,  129. 

Local  laws,  saved,  59,  470,  850,  962  ; 
trial  of  offences  under,  71. 

Local  limits  of  jurisdiction  of  magis- 
trates, 66  ;  service  of  summons  out- 
side, 85  ;  institution  of  suit  within, 
478  ;  appearance  of  party  resident 
within,  501 ;  service  on  manager  of 
partnership  within,  502. 

Locking-up  jury,  167. 

Lodging-house-keeper,  limitation  of  suit 

by,  977- 
London    Gazette,    proclamations,    etc. 

prov cable  by,   897  ;  presumption  as 

to,  898. 
Lord's  Day  Act,  repeal  of,  6oi,.note  3. 
Loss  of  instrument  sent  to   collector, 

1067. 
Lost  negotiable  instruments,  suits  on, 

398 ;   document,  secondary  evidence 

of,  892. 
Lot,  jurors  chosen  by,  162. 
Lottery,  prosecution  for  keeping   135, 

1169. 
Lunacy,  judgment  of  acquittal  on  ground 

of,  228. 
Lunatic,      28 ;     compounding    offence 

against,  186;  before  magistrate,  226; 

before    Court    of   session    or    High 


Court,  227;  release  of,  227;  resump- 
tion of  trial  of,  227,  228;  custody 
of,  227 ;  prisoner,  229  ;  discharge 
of,  230;  delivery  of,  230;  removal 
of,  230 ;  witness,  406  ;  suits  by  and 
against,  426,  644 ;  when  he  may 
testify,  917;  disability  of,  962  ;  com- 
mittee etc.  of,  1 104 ;  executant,  1 1 16. 
See  Insanity,  Unsound  mind. 

Lunatic  asylum,  confinement  in,  227, 
229. 

Lurking  within  jurisdiction,  99. 

Machinery,  enquiry  into  death  caused 
by,  124. 

Magistrate,  appointment  of,  66  ;  sub- 
ordination of,  68,  215;  suspension 
and  removal  of,  71  ;  offences  tri- 
able by,  71^,  72  i  sentences  which 
may  be  passed  by,  72,  73,  74  ;  may 
demand  aid  of  private  person,  76  ; 
may  arrest  person  committing  offence 
in  his  presence,  83  :  may  disperse 
unlawful  assembly,  105  ;  may  record 
statements  and  confessions,  119; 
may  authorise  detention  of  accused 
for  more  than  24  hours,  121  :  ordin- 
ary powers  of  provincial,  74,  342, 
343 ;  additional  powers,  75,  344- 
346  ;  over  E.  B.  subjects,  219  ;  con- 
fession made  in  presence  of,  871 ;  as 
to  what  he  may  be  examined,  918. 
See  Aid,  Arrest,  Bail,  Bench,  Can- 
tonment magistrate.  Cognisance, 
Complaint,  Commitment,  Conviction, 
E.B.  Subject,  Inquest,  Irregularities, 
Oath,  Power  of  attorney.  Presidency 
magistrate.  Removal,  Search  warrant. 
Special  magistrate,  Subdivisional 
magistrate,  Trial,  Warrant  of  arrest, 
Whipping,  Witness. 

Magistrate  of  the  District.  See  Dis- 
trict Magistrate. 

Magistrate  of  the  first  class,  juris- 
diction of,  71 ;  sentence  by,  72 ; 
ordinary  powers  of,  74,  342  ;  addi- 
tional powers,  75, 343 ;  in  case  of  E.B. 
subjects,  219;  appeal  from  convictions 
by,  208.     See  Justice  of  the  peace. 

Magistrate  of  the  second  class,  juris- 
diction of,  71;  sentence  by,  73; 
ordinary  powers  of,  74,  342 ;  addi- 
tional powers,  75,  345  ;  submission 
of  case  by,  187.     iSec  Appeal. 

Magistrate  of  the  third  class,  juris- 
diction of,  71  ;  sentence  by,  73 ; 
ordinary  powers  of,  74,  342  ;  addi- 
tional  powers,  75»  345  »  submission 
of  case  by,  187.     See  Appeal. 

Magistrate  of  police.  See  Presidency 
magistrate. 
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Maintenance,  of  wives  and  children, 
^9}  235 ;  exemption  of  right  to 
future,  569 ;  of  attached  livestock, 
57^?  572  ;  of  judgment-debtor's 
family,  595 ;  limitation  for  suit  for 
arrears  of,  993 ;  or  declaration  of 
right  to,  993  ;  court-fee  in  suits  for, 
1014. 
Majority,  election  where  minor  plaintiff 

attains,  641. 
Majority  Act,  640. 
Malfeasance,  suit  for,  981. 
Malicious  prosecution,  suit  for,  980. 
Miilikjina,  suit  to  enforce  payment  of, 

993.     See  Allowance. 
Manager,  of  Hindti  family,  494,  note  3, 
970,  note  4  ;  of  imdivided  family,  his 
suit  for  contribution,  989.  See  Agent, 
Attachment,  Collector,  Eeceiver. 
Maps   and  charts,    829;      statements 
made  in,  878 ;    presumption   as   to, 
899,  900  ;  registration  of  document 
containing,  iiii  ;  exempt  from  Re- 
gistration Act,  1 1 34. 
Marine  insurance,  1165. 
Market-value,  power  to  ascertain,  loi  7. 
Marriage,     prosecution     for     offences 
against,  135  ;    of  party  to  suit,  420, 
616 ;    proof  of,   885,   note  3 ;    com- 
munications during,  918.    See  Abate- 
ment, Adultery,   Bigamy,  Conjugal 
rights.    Divorce,    Dower,   Enticing, 
Husband,  Legitimacy,  Married  wo- 
man,   Matrimonial  court.   Relation- 
ship, Widow,  Wife. 
Married  person,  privilege  of,  918,  919. 
Married  woman,  prosecution  for  entic- 
ing, 135;  maintenance  of,  235;  not 
appointed  guardian  ad   litem,  657. 
See  Dower. 
Marine  courts,  850,  note  I. 
Master  and  servant,  forms  of  plaint  in 
suits  between,  722,   723,   739,     See 
Criminal  breach  of  contract  of  service, 
Servant,  Wages. 
Master  of  ship,  service  of  summons  on, 

503.     See  Protest. 
Material,  error  in  charge,   146,   I47  ; 
evidence,  403,  834,890;  in-egularity, 
587,  note  5  ;  objects  producible  as  evi- 
dence, 524, 689, 890 ;  particulars,  913. 
Matrimonial  court,  relevancy  of  judg- 
ment of,  880. 
Maxims,  legal,  392. 
Maximum  punishment,  74. 
Meaning  of  words  or  terms,  opinioos  as 
to,  884 ;  of  illegible  characters,  etc., 
evidence  to  show,  907. 
Measures,  inspection  of,  115. 
Mechanical  processes,  copies  made  by, 
891. 


Medical   oflScer,   his  certificate  as  to 
■   fitness   to   undergo  whipping,    201  ; 
exempt  from  serving  as  juror,  177  ; 
examination  of  lunatic  by,  226.     See 
Civil  surgeon. 
Medical  practitioners.     See  Civil  sur- 
geon. 
Medical    witness,  deposition  of,    245  ; 
court  may  summon,  245.     See   Ex- 
perts. 
'  Member  of  family,'  503. 
Memorandum,  appended  to  record   of 
confession,  119;  when  evidence  not 
taken  down  by  magistrate  or  judge, 
190,     193;     when    witness     desires 
correctness   of   deposition,    191 ;    of 
deposition,  407  ;  when  evidence  not 
taken  down  by  civil  judge,  536 ;  of 
evidence  in  unappealable  cases,  537  ; 
of  appeal,  674;  rejection  or  amend- 
ment of,  674  ;  registration  of,  676  ; 
made  in  course  of  business,  874 ;  fixed 
court-fee  on,  1040,   1041 ;  of  agree- 
ment, stamp  on,  1078,  1095  ;  of  as- 
sociation of  a  company,  stamp  on, 
1088.     See  Error. 
Memory.     See  Diary,  Refreshing  me- 
mory. 
Mercantile    usage,   evidence    of,   861, 

note  7. 
Merchandise,  removal  of  noxious,  108. 
Merger,  of  torts  in  felony,  392  ;  of  se- 
curities, 1164. 
Mesne  profits,  claim  for,  joined  with 
suit  for   land,  491  ;    amount   to   be 
stated  approximately,  494  ;   defined, 
543  ;  decree  for,  543  ;  inquiry  as  to, 
543  ;    determination  of  questions  as 
to>  556 ;   enforcement  of  decree  for, 
561 ;  local  investigation  to  ascertain, 
624  ;  court-fee  in  suit  for,  1018. 
Military  authorities.    See  Commanding 

oflBcer. 
Military  bdzjirs,  petty  offences  in,  60  ; 
execution  of  process  in,  645  ;  decora- 
tions, pawning,  1165;  force,  unlaw- 
ful   assemblies    dispersed    by,    105, 
106;  jurors,  176;  men,  suits  by  and 
against,  426,644, 645  ;  pay  and  allow- 
ances of  Native,   569.     See  Army, 
Articles  of  war.   Attachment,   Au- 
thority, Cantonment,  Commissioned 
OflScer,  Court  martial.  Garrison,  Pay, 
Service. 
Military  station,  645. 
Ministers    of    religion,   exempt    from 

serving  as  jurors,  177. 
Minor,  execution  of  bond  by  sureties 
for,     1 03  ;     objection     to    juror   on 
ground  of  being,    163  :    compound- 
ing offence   against,   186;    suits  by 
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and  against,  426,  639;  may  sue  in 
forma  pauperis,  628,  note  2  ;  com- 
promising suit  on  behalf  of,  643 ;  dis- 
ability of,  962  ;  defined,  1104  ;  execu- 
tant, 1 1 1 6.  See  Child,  Costs,  Court  of 
wards,  Election,  Guardian,  Majority, 
Next  friend. 

Minor  offence,  conviction  of,  150. 

Miraj,  senior  and  junior,  373. 

Misappropriation.  See  Criminal  mis- 
appropriation. 

Miscellaneous  proceedings,  procedure 
in,  711. 

Mischief,  triable  summarily,  158  ;  when 
compoundable,  185. 

Misconduct  of  arbitrator  or  umpire, 
664. 

Misdirection,  reversing  verdict  erro- 
neous owing  to,  212. 

Misfeasance,  suit  for,  981. 

Misjoinder,  of  parties,  484,  485 ;  costs 
of,  484;  objection  for,  when  taken, 
487  ;  of  claims,  491. 

Mistake,  correction  of,  540 ;  suit  for 
relief  on  ground  of,  988  ;  instruments 
unduly  stamped  by,  1066. 

Misunderstanding  by  jury  of  law  laid 
down  by  judge,  212. 

Mis-used  stamps,  allowance  for,  1072. 

Mitiikshar^.     See  Ancestral  property. 

Mixed  jury  for  trial  of  E.  B.  subject, 
221. 

Money,  ordered  to  be  paid,  recovery  6f, 
360 ;  execution  of  decree  for,  561, 
562  ;  transfer  of  decree  for,  552  ; 
discharge  of  decree  for,  563  ;  attach- 
ment of  decree  for,  573  ;  cross-de- 
crees for,  558  :  lent,  deposited,  etc., 
suits  for,  983  ;  paid  by  mistake,  988, 
note  5  ;  charged  on  immoveable  pro- 
perty, suit  to  enforce  payment  of, 
993  i  court-fee  in  suits  for,  1014. 
See  Deposit,  Judgment-debt,  Loan, 
Payment,  Receipt,  Women. 

Money  had  and  received,  limitation  of 
suit  for,  983,  and  note  7. 

Mortgage,  attachment  subject  to,  576  ; 
execution-sale  subject  to,  586 ;  under 
Agricultural  Loans  Act,  11 33.  See 
Deposit,  Further  charge,  Ee-convey- 
ance,  Transfer. 

Mortgage-deed,  production  of,  831, 
922;  defined,  1025;  stamp  on,  1081, 
1088;  by  whom  payable,  1061  ; 
when  exempt,  1096.  See  Bottomry 
bond.  Deposit,  Hypothecation,  Re- 
spondentia bond. 
Mortgaged  property,  suit  to  redeem  or 

recover  possession  of,  997. 
Mortgagee,  may  join  suit  to  enforce  his 
remedies  with   suit   to   recover   the 


mortgaged  land,  491  ;  of  property 
sold  in  execution  of  decree,  582 ; 
acknowledgment  by  one,  971 ;  not 
bound,  as  witness,  to  produce  mort- 
gage-deed, 922  ;  suit  against,  for 
surplus  collections,  989 ;  his  suit  for 
possession,  994 ;  his  suit  for  pos- 
session in  High  Court  on  original 
side,  996. 
Mortgagor  and  mortgagee,  forms  of 
plaints  in  suits  between,  760,  761  ; 
limitation  for  suits  between,  989, 
994,  996,  997  ;  valuation  of  suits 
between,  1016. 

Mother-tongue  of  magistrate,  when 
evidence  recorded  in,  190. 

Moveable  property,  attachment  of,  by 
criminal  court,  89  ;  suit  for,  where 
brought,  478 ;  suit  for  compensation 
for  wrong  to,  479  ;  decree  for  de- 
livery of,  542  ;  enforcement  of  de- 
cree for  specific,  563 ;  attachable, 
567  ;  not  in  debtor's  possession,  at- 
tachment of,  570  ;  in  his  possession, 
571  ;  when  perishable,  571 ;  when 
deposited  in  court,  573  ;  claim  to, 
575 ;  execution-sale  of,  583-585  ;  at- 
tachment of,  before  judgment,  651  ; 
limitation  for  suit  for  specific,  982 ; 
bought  from  trustee,  etc.,  suit  to  re- 
cover, 993 ;  court-fee  in  suit  for, 
1014;  defined  for  Registration  Act, 
1 104.     See  Principal  and  agent. 

Muhammadan  female,  suit  for  declara- 
tion as  to  transfer  by,  992  ;  suit  for 
possession  of  immoveable  property 
on  death  of,  995.  See  Dower,  Par- 
danisbfn,  Women,  Zan^n^. 

Muhammadan  law,  as  to  missing 
persons,  911,  note  3;  of  property, 
947 ;  as  to  donations  mortis  causa, 
1 163.  See  Custom,  Dower,  Gift, 
Mutali  wives,  Waqf. 

Mukhtivr,  included  in  '  pleader,'  63 ; 
when  a 'recognised  agent,' 488;  when 
exempt  from  arrest,  709.   See  Agent. 

Mukht^mslma,  court- fee  on,  1039, 
1040. 

Multifarious  suits,  court-fee  on,  1020. 

Multifariousness,  397.  See  Misjoinder, 
Splitting  of  claims. 

Municipal,  commissioner,  magistrate 
not  personally  interested  by  being, 
263 ;  corporation,  not  a  '  public 
servant,'  135,  note  3;  oflBcer,  com- 
plaint of,  exempt  from  court-fee, 
1022  ;  proceedings  how  proved,  897. 
See  Proxy. 

Municipalities,  contracts  by,  1164;  de- 
bentures of,  1164. 

Mata'h  wives,  237,  note  3. 
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Mysore,  Acts  in  force  in,  373,  810,  850, 
note,  958,  note  i,  1050,  note  i,  1103, 
note  1. 

Names,  arrest  of  persons  refusing  to 
give,  81 ;  of  jurors  to  be  called,  163. 

Narrative,  evidence  ordinarily  recorded 
in  form  of,  191. 

Natal,  British  subjects  bom  in,  64. 

Native  courts,  judgments  of,  393. 

Native  Indian  subject,  130  ;  trial  of 
E.  B.  subject  jointly  with,  222,  223. 
See  Caste,  Custom,  Hindiis,  Muham- 
madans. 

Native  States,  jurisdiction  as  to  of- 
ences  committed  in,  1 30 ;  commission 
to  examine  witness  in,  243 ;  execu- 
tion of  decrees  of  courts  of,  425, 
637 ;  sending  decrees  of  British 
Indian  courts  to  British  courts  in, 
1147;  presumption  as  to  documents 
certified  by  officer  in,  897,  898.  See 
Foreign  state. 

Native  witnesses,  839. 

Natural  justice,  477. 

Navigation.     See  Buoy. 

Necessity,  instrument  unduly  stamped 
by,  1066. 

Ne  exeat  regno,  427. 

Negligence,  of  arbitrator  or  umpire, 
661 ;  relevancy  of  facts  showing,  862. 

Negotiable  instruments,  summary  pro- 
cedure on,  431,  669-671  ;  form  of 
summons,  805  ;  limitation,  977  ;  suits 
on  lost,  499 ;  decree  for  endorsement 
of,  565,  566  ;  attachment  of,  572  ; 
execution-sale  of,  583 ;  delivery  of, 
583,  584  ;  endorsement  of,  by  judge, 
584 ;  appeal  from  orders  as  to 
endorsement  of,  689 ;  stamping  of, 
1054,  1056,  1068;  amount  of  stamp- 
duty  on,  1080,  1082  ;  by  whom  pay- 
able, 1061 ;  refund  of  stamp  used 
for,  1071  ;  post-dating  with  intent, 
1076.  See  Bill  of  Exchange,  Broker, 
Cheque,  Delivery,  Endorsement, 
Hundf,  Promissory  note.  Presentee. 

Nett  profits,  power  to  ascertain,  1017. 

New  trial  in  case  of  new  or  altered 
charge,  146 ;  where  conviction  on 
evidence  not  wholly  recorded  by  the 
convicting  magistrate,  188  ;  power  to 
order,  147,  197,  198,  211,  212,  217  ; 
on  amendment  of  charge,  146,  147 ; 
or  absence  or  inability  of  juror,  165  ; 
on  absence  of  all  assessors,  165  ;  on 
discharge  of  jury,  172  ;  in  civil  cases, 
438 ;  for  improper  admission  or  re- 
jection of  evidence,  935. 

New  Zealand,  British  subjects  bom  in, 
64. 


Next  friend,  639 ;  who  may  be,  640 ; 
removal  of,  640 ;  retirement  of,  640, 
641;  death  of,  641  ;  compromise  by, 
643.     See  Costs,  Minor. 

Nolle  prosequi,  380. 

Nomination  of  arbitrator,  660. 

Non-appearance  of  complainant,  153 ;  of 
one  of  several  parties,  510;  of  party 
ordered  to  appear  in  person,  510. 

Non-bailable  offence  defined,  63;  re- 
port of,  77  ;  arrest  by  private  person 
for,  82 ;  warrant  of  arrest  for,  86 ; 
bail  for  person  accused  of,  241, 

Non-cognisable  case  defined,  63. 

Non-cognisable  offence,  defined,  63 ; 
arrest  of  person  committing,  8 1  ;  fee 
on  taking  down  complaint  of,  1020. 
See  Police,  Sunomons  case. 

Non-feasance,  suit  for,  981. 

Non-registration  of  documents  required 
to  be  registered,  1 1 20. 

Non-suit,  497,  note  4 ;  proceedings 
analogous  to,  618,  note  6. 

Notarial  act,  adhesive  stamp  on, 
1056  ;  amount  of  stamp  on,  1089. 

Notary,  public  judicial  notice  of  seals 
of,  888  ;  presumption  as  to  power  of 
attorney  purporting  to  be  authenti- 
cated by,  ■899  ;  authenticating  power 
of  attorney  to  register,  1164.  See 
Notarial  act,  Protest. 

Note  of  protest  by  master,  stamp-duty 
on,  1089. 

Notice,  of  appeal  in  criminal  cases, 
311  ;  to  admit  facts,  403;  before 
applying  for  stay  or  transfer  of  pro- 
ceedings, 480, 481  ;  how  served,  507  ; 
of  application  to  set  aside  dismissal 
for  deftiult,  510 ;  of  application  to  set 
aside  decree  ex-parte,  511  ;  to  pro- 
duce documents  for  inspection,  519, 
520,  775 ;  when  necessary  to  let  in 
secondary  evidence,  893 ;  conse- 
quence of  non-compliance  with,  933  ; 
to  show  cause  why  decree  should 
not  be  executed,  559,  561,  643  ;  by 
collector  to  decree-holders,  591 ;  of 
deposit  in  court,  619;  before  suing 
Government  or  public  officer,  633, 
634 ;  of  application  for  injunction, 
655;  of  appeal,  to  original  court, 
677;  to  respondent,  678,679;  of  day 
fixed  for  hearing  appeal,  678 ;  of 
objection  by  respondent,  680 ;  to 
produce  documents,  775,  893. 

Notice  under  Code  of  Civil  Procedure, 
sec.  358,  application  for  issue  of, 
1000. 

Notices,  how  served,  507. 

Notification  of  Government  in  gazette, 
recital  in,  879  ;  proof  of,  896. 
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Nuisances  under  municipal  and  police 

acts,  summarily  triable,  159. 
Number  of  witnesses,  923. 

Oaths  Act,  Indian,  937-939. 

Oaths  of  complainants,  135  ;  of  wit- 
nesses, 408,  937  ;  of  serving  oflBcer, 
504 ;  of  declarants,  539  ;  authority 
to  administer,  937  ;  to  be  made 
by  witnesses,  interpreters,  and  jurors, 
937)  938 ;  special  forms  of,  938 ; 
power  of  court  to  tender,  938  ;  ad- 
ministration of,  939  ;  not  to  accused, 
1 84  ;  conclusive  proof,  939  ;  omission 
or  refusal  to  take,  939  ;  abolition  of 
official,  939  ;  registering  officer  may 
administer,  1 125.     See  Commission. 

Objections,  to  jurors,  163  ;  as  to  non- 
joinder or  misjoinder,  487  ;  to  ques- 
tions, 637  ;  to  enforcement  of  decree, 
560;  to  attachment  of  property,  575; 
to  sale,  587;  to  decree  by  respondent, 
680  ;  to  admission  of  application  for 
review,  705. 

Obscene  matter,  destruction  of,  249. 

Obsolete  expressions,  907. 

Obstructing  way  or  water-course,  limit- 
ation for  suit  for,  981. 

Obstruction,  conditional  order  to  re- 
move, 107 ;  to  execution  of  decree 
for  possession,  598,  599 ;  to  execution- 
purchaser  in  obtaining  possession, 
600;  to  delivery  of  immoveable 
property  sold  in  execution,  999. 

Offence  defined,  63 ;  committed  in 
magistrate's  presence,  83  ;  informa- 
tion as  to  commission  of,  919  ;  under 
Stamp  Act,  1074-1077.  Sue  Bail, 
Bailable  offence.  Cognisable  offence, 
Compounding,  Continuing,  Journey, 
Magistrate,  Minor  offence.  Non- 
bailable  offence,  Non-cognisable 
offence. 

Offensive  questions,  929. 

Office,  security  for  due  execution  of, 
1081. 

Officer,  concerned  in  execution  sales 
not  to  bid  or  buy,  580 ;  of  Govern- 
ment suit  to  set  aside  act  or  ofder  of, 

979- 
Officers,    required    to    report    certain 
matters  to  magistrates,  77;  exempt 
from  appearing  in  registration  offices, 

1133. 

Official  assignee,  1133. 

Official  communications,  disclosure  of, 
919. 

Official  gazette,  lists  of  jurors  pub- 
lished in,  1 75.     See  Gazette. 

Official  oaths  abolished,  939. 

Official  trustee,  1133. 


Omission  to  plead,  161 ;  to  ask  accused 
whether  he  is  an  E.  B.  subject, 
256  ;  to  frame  a  charge,  25^  ;  to  sue 
for  part  of  claim,  or  one  of  several 
remedies,  490 ;  to  answer  interro- 
gatory, 518. 

Opening  case  for  prosecution,  165. 

Opinion,  as  to  sanity,  829 ;  as  to 
existence  of  public  right  or  custom, 
874 ;  of  third  persons  when  rele- 
vant, 882-885  ;  grounds  of,  885  ;  ex- 
pressed in  treatise,  890.  Ste  Ac- 
counts, Character,  Custom,  Experts, 
Foreign  law.  Handwriting,  Marriage. 

Optional  registration,  mo. 

Oral  accounts  of  contents  of  document, 
891. 

Oral  admission  of  contents  of  docu- 
ments, 830,  831,  870. 

Oral  agreement,  exclusion  of  evidence 
of,  903 ;  when  registered  documents 
take  effect  against,  11 19. 

Oral  evidence  in  India,  840 ;  proof  of 
facts  by,  S89 ;  must  be  direct,  8S9, 
890 ;  when  admissible  as  secondary 
evidence,  891  ;  excluded  by  docu- 
mentary evidence,  902-906  ;  when 
admissible  to  invalidate,  etc.  written 
contract,  903, 904,  907,  908  ;  of  state- 
ments by  other  persons  about  docu- 
ments, 926  ;  of  date  of  adknowledg- 
ment,  970.     See  Secondary  evidence. 

Order  defined,  467  ;  of  commitment, 
140;  of  attachment,  forms  of,  348; 
for  removal  of  nuisance,  form  of, 
353  ;  to  answer  interrogatory,  518  ; 
to  produce  documents  during  suit, 
519 ;  for  inspection  of  documents, 
520,  note  5  ;  affecting  minor  without 
next  friend  or  guardian,  640 ;  dis- 
charging next  friend,  641  ;  of  refer- 
ence, 660,  661  ;  relevancy  of  pre- 
vious, 879 ;  of  production  of  wit- 
nesses, 923  ;  of  examinations,  925  ;  of 
High  Court  on  original  side,  appli- 
cation to  enforce,  1005  ;  of  Queen 
in  Council,  application  to  enforce, 
IC05. 

Orders,  appeals  from,  434,  688-690 ; 
to  be  in  writing,  507  ;  served  like 
summons,  507 ;  of  Government, 
proof  of,  896  ;  suit  to  set  aside,  978  ; 
of  courts,  1 109.  See  Appeal,  Costs, 
Decree,  Defect,  Interlocutory  order. 
Judgment,  Judicial  officer,  Pro- 
hibitory orders.  Revision. 

Ordinary  powers   of    magistrates,   74> 

342,  343- 
Ordo  incipiendi,  406,  407. 
Ornaments.     See  Wife. 
Otti  mortgage,  997,  note  3. 
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Ownership,  burden  of  proof  as  to,  912. 
See  Possession,  Transfer. 

Panch^at,  870,  note  9. 

'  Paper,'  1052. 

Papers,  sent  to  appellate  court,  677. 

Parcels,  description  of,  11 1 1. 

Parda-nfsh£n,  exempt  from  appearing 
in  civil  court,  700 ;  or  registration 
office,  1 1 14.  See  Arrest,  Women, 
Zaniin^. 

Pardons,  to  accomplices,  20 ;  tender  of, 
181,  182;  by  Government,  205;  by 
Crown,  206. 

Parliament,  judicial  notice  of  proce- 
dure of,  887. 

P^rsl  Marriage  and  Divorce  Act, 
court-fee  on  plaint  etc.  under,  1042. 

Partiality  in  juror,  163. 

Particulars  of  set-off,  512. 

Parties,  may  examine  witness  under 
commission,  244 ;  to  suits,  396,  483, 
484;  court  may  examine,  515,  535; 
refusing  to  give  evidence  or  produce 
document,  534,  689 ;  when  exempt 
from  arrest,  709;  may  testify,  918. 
See  Abatement,  Appearance,  Ar- 
rest, Co-defendant,  Co-plaintifiF, 
Issues,  Misjoinder. 

Partition,  commission  to  make,  423, 
626 ;  suit  for,  417  ;  decree  for,  567 ; 
presumption  of,  836 :  instrument  of, 
defined,  1052;  stamp  on  instrument 
of,  1086;  by  whom  paid,  106 1  ;  in- 
strument of,  made  by  revenue  officer, 
1 109. 

Partner,  service  of  summons  on,  502  ; 
may  be  compelled  to  produce  docu- 
ments belonging  to  firm,  838 ;  ad- 
mission of,  867,  note  4,  868,  note  2 ; 
acknowledgment  or  payment  by  one, 
971. 

Partnership,  proof  of  debts  by  member 
of  insolvent,  608 ;  order  in  suit  for 
dissolution  of,  545 ;  form  of  plaint, 
762  ;  form  of  order  and  decree,  781, 
782  ;  burden  of  proving  non-existence 
of,  912  ;  suit  for  account  of  profits 
of  dissolved,  989 ;  stamp  on  instru- 
ment of  dissolution  of,  1085. 

Part-payment  of  principal,  970,  971. 

Patent,  limitation  for  suit  for  infringing, 
981, 

Patnf  taluq,  suit  to  set  aside  sale  of, 
978. 

Pauper,  defined,  628  ;  suits  which  may 
be  brought  by,  423,  628  ;  defendant, 
632,  note  I  ;  appeal  by,  435,  691, 
692 ;  to  the  Judicial  Committee, 
436  ;  application  for  leave  to  appeal, 
limitation  for,  965,  1000 ;  court- fee  on 


application  to  sue  as,  1038 ;  on  ap- 
plication to  appeal  as,  1039.  See 
Application,  Dispaupering,  Minor, 
Notice. 

Pawn,  suit  to  recover,  993,  996. 

Pay,  of  soldiers  exempt  from  attach- 
ment, 569  ;  receipts  for,  exempt  from 
stamp-duty,  1097.     See  Salary. 

Payment,  to  innocent  purchaser  of 
money  found  on  accused,  249 ;  of 
money  under  decree,  562  ;  to  decree- 
holder,  563  ;  of  purchase-money  of 
immoveable  property,  586  ;  endorse- 
ment of,  1 1 23;  of  decree,  11 48;  into 
court,  421,  619;  on  setting  aside 
decree  ex  parte,  511;  in  interpleader 
suit,  646  ;  in  case  of  absconding  de- 
fendant, 650;  on  admission  of  trustee- 
ship, 657  ;  in  summary  suit  on  negoti- 
able instrument,  669 ;  proved  by 
oral  evidence,  though  receipt,  903. 
See  Mistake,  Money,  Partner. 

Pedigree,  statement  in,  875. 

Pedigree  cases,  evidence  in,  828.  See 
Relationship. 

Penal  Code,  definitions  in,  64  ;  trial  of 
offences  under,  64. 

Penal  servitude,  201,  202,  205. 

Penalties,  suits  for  statutory,  977 ; 
under  Regi  stration  Act,  11 30- 1 1 3  2 . 
See  Letters  of  administration. 

Pending  suit,  plea  of,  474 ;  stay  of 
execution,  556;  assignment,  617, 
690. 

Pensions,  exempt  from  attachment, 
569,  1095,  1097 ;  affidavit,  etc.  for 
receiving,  1095. 

Peons  for  serving  process,  1026. 

Peremptory  challenges,  2. 

Periodical  payment,  stamp  on  instru- 
ment securing,  1059. 

Periodically  recurring  right,  suit  to 
establish,  993. 

Perishable  property,  31,  428;  powers 
to  sell,  251  ;  sale  of,  571  ;  order  for 
interim  sale  of,  656. 

Persian  Gulf,  374. 

Personal  appearance,  of  accused,  1 38 ; 
of  party,  487,  501,  516,  688,  689; 
exemption  from,  709 ;  of  director, 
etc.,  638.     See  Summons,  Witness. 

Personal  injury,  place  of  suit  for,  479  ; 
limitation  of  suit  for,  979. 

Personal  interest  of  judge  or  magis- 
trate, 263. 

Personal  representative.  5e«  Executor, 
Legal  representative. 

Personal  resistance,  9. 

Personal  service,  exemption  from  at- 
tachment of  right  of,  568. 

Perversion  of  property,  suit  for,  981. 
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Petition,  fixed  court-fee  on,  1037, 
1038  ;  in  suits  under  Native  Con- 
verts' Marriage  Dissolution  Act, 
court-fee  on,  1040 ;  when  exempt 
from  court-fee,  1022. 

Petition  of  appeal,  210. 

Petty  sessions,  Bombay  court  of,  69. 

Photographs,  891.  See  Copy,  Printing, 
Writing. 

Place  of  enquiry  or  trial,  13,  1 26-1 31  ; 
powers  as  to,  of  High  Court,  129,  251, 
Local  Government,  126,  and  Govern- 
ment of  India,  253 ;  irregularity  as 
to,  255. 

Place  of  suing,  395,  396,  477-483;  in 
case  of  High  Court,  708. 

Plaint,  398  ;  suits  commenced  by,  493  ; 
language  of,  493 ;  contents  of,  493, 
494,  495 ;  signature  and  verification 
of,  495  ;  rejection  of,  497  ;  return  of, 
496,  497,  498  ;  amendment  of,  496, 
497  ;  procedure  on  admitting,  498  ; 
in  suits  by.  Government,  632;  in 
suits  against  Government  or  public 
officer,  634;  filed  by  minor  without 
next  friend,  639 ;  in  interpleader 
suit,  646,  757  ;  in  summary  suit  on 
negotiable  instrument,  669 ;  forms 
of,  717-737!  ^^^  compensation  upon 
wrongs,  743-752  ;  in  suit  for  specific 
property,  752-755  ;  for  special  relief, 
755-763 ;  when  exempted  from 
court-fee,  102 1  ;  ad  valorem,  court- 
fee  on,  1029,  1030 ;  fixed  court-fee 
on,  1040,  1041 ;  rejection,  return,  or 
amendment  of,  1143.  See  Concise 
statements. 

Plaintiff",  defined,  959  ;  substituting  or 
adding  new,  971.     See  Parties. 

Plans,  registration  of  document  con- 
taining, iiii,     /See  Map. 

Plea,  of  guilty,  152  ;  in  summons  case, 
152;  in  warrant  case,  156;  in 
sessions-trial,  161  ;  right  of  appeal 
how  affected  by,  209 ;  of  previous 
acquittal  or  conviction,  205  ;  of  lis 
alibi  pendens,  392,  474.  -See Limita- 
tion, Misjoinder,  Tender. 

Pleader  defined,  63,  466 ;  appearance 
by,  in  disputed  possession  case,  112; 
costs  of,  114;  sentence  in  presence 
of,  194;  appeal  presented  by,  210; 
no  right  to  be  heard  in  revision-pro- 
ceedings, 218;  of  complainant,  con- 
trolled by  public  prosecutor,  239 ; 
in  magistrate's  court,  240 ;  acts 
which  may  be  done  by,  487 ;  ap- 
pointment of,  489 ;  service  of  pro- 
cess on,  489  ;  lien  of,  512;  refusing 
or  unable  to  answer,  515;  seirvice  of 
interrogatories    on,   516;     issue    of 


commission  to,  623  ;  liability  of,  in 
suit  by  or  against  minor,  639,  640 ; 
when  exempt  from  arrest,  709 ;  privi- 
lege of,  920  ;  his  suit  for  costs,  limi- 
tation of,  986. 

Pleaders  in  the  mufassal,  839,  11 73. 

Pledge,  stamp  on  instrument  of  loan 
on,  1085  ;  by  whom  payable,  1061. 

Pledgee,  privilege  of,  922. 

Police,    public    when    to    assist,    76 
power  to  arrest  without  warrant,  80 
arrest    of    persons    obstructing,    80 
warrant  of  arrest   directed  to,  86 
to  prevent  cognisable  offences,  115 
to  prevent  injury  to  public  property 
115;    investigation    by,    116,    117 
search    by,    120;    report    by,    121 
final  report  by,  123;   complainants 
etc.  not  required  to  accompany,  122 
not  to  be  jurors,  164 ;    remarks  on 
the  Indian,  839 ;    confessions  made 
to,  or  in  custody  of,  871.     See  Com- 
missioners,     Information,     Induce- 
ment. 

Police-diary,  123. 

Police-officer  who  may  be  made  a 
Special  Magistrate,  67 ;  or  a  public 
prosecutor,  239 ;  allowed  to  conduct 
prosecution,  240 ;  privilege  of,  919 ; 
powers  of  superior,  261. 

Police-powers  of  magistrates,  6. 

Police-report,  123;  cognisance  of  off"ence 
upon,  131. 

Police-station,  defined,  63 ;  officer  in 
charge  of,  63  ;  powers  of,  81,  87,  105, 
115,  121,  261;  information  to,  116; 
investigation  by,  116-I17.  See 
Bail,  Unlawful  assembly.  Weights 
and  measures. 

'Policy  of  insurance,'  forms  of  plaint 
in  suits  arising  out  of,  734-736 ; 
limitation  for  suit  on,  987 ;  de- 
fined, 1052 ;  not  making  out  duly 
stamped,  1076 ;  stamp  on,  1090, 
1091  ;  paid  by  insured,  1061  ;  en- 
gagement to  issue,  1096;  transfer  of, 
by  endorsement,  1097. 

Political  agent,  defined,  131 ;  certifisate 
by,  130,  131  ;  copies  of  depositions 
before,  131 ;  issue  to,  of  commission 
for  examination  of  witnesses,  243 ; 
service  of  summons  by,  506. 

Poppy,  cultivation  of,  1095. 

Possession,  948,  note  3  ;  of  immoveable 
property,  restoration  of,  250 ;  pre- 
sumption arising  from,  912;  acqui- 
sition of  ownership  by,  973-975 ; 
court-fee  for  plaint  in  suit  for,  1031, 
1039 ;  on  memorandum  of  appeal  in 
suit  to  obtain,  1039 ;  delivery  of, 
1 1 19.     See  Adverse  possession,  Dis- 
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puted  possession,  Hereditary  office, 
Immoveable  property.  Mortgagee, 
Muhammadan  female,  Wrongful  dis- 
possession. 

Possessions  of  the  Crown,  64. 

Post,  service  by,  506. 

Postage,  payment  of,  507. 

Postcards,  production  of,  92. 

Post-dating  bills  and  notes,  1076. 

Post-mortem  examination,  124. 

Post-office,  production  of  letters  in, 
92,    93 ;    exemption   of    officers   of, 

177- 

Post-office  Act,  offences  against,  129. 

Postponement  by  magistrate  of  issue 
of  process,  136  ;  of  commencement  of 
inquiry  or  trial,  184  ;  of  execution  of 
sentence  of  death  on  pregnant 
woman,  199  ;  of  execution  sale,  414 ; 
of  hearing,  509 ;  of  sale  of  attached 
property,  575,  576 ;  of  execution  sale 
of  immoveable  property,  585.  See 
Adjournment. 

Pounds  sterling,  conversion  of,  1058. 

Power  of  attorney  to  appear,  plead,  or 
act,  487,  488,  489 ;  person  holding 
general,  488  ;  by  military  man,  644 ; 
presumption  as  to,  899 ;  when  exempt 
from  court-fee,  1020;  defined,  1053; 
stamp  on,  1091  ;  under  Registration 
Act,  1 1 14.  tiee  Advocate,  Mukhtitr- 
nama,  Vakillatnflma. 

Powers  of  criminal  courts,  71-75. 

Pre-emption,  decree  in  suit  to  enforce 
right  of,  544;  limitation  for  suits  to 
enforce  rights  of,  946,  962,  968,  977  ; 
court-fee  in  suit  to  enforce,  ioi6. 

Pregnant  woman.  See  Commutation, 
Postponement. 

Preliminary  inquiry  by  magistrate, 
118. 

Preliminary  order  in  suits  for  accounts, 
administration,  and  dissolution  of 
partnership,  543,  545 ;  forms  of, 
778,  781. 

Prerogative  of  foreign  state,  424;  of 
Crown,  1005,  note  6. 

Prescription,  law  of,  940,  973,  note  4, 
975,  note  I. 

Presentee  may  stamp  bills,  etc.  re- 
ceived unstamped,  1068. 

Presenting  documents  for  registration, 
1113,  1 1 14;  wills  and  authorities  to 
adopt,  1117,  1 1 18. 

Preservation  of  property  subject  of 
suit,  656. 

Presidency  Magistrates,  3  ;  courts  of, 
68  ;  benches  of,  69 ;  otiences  triable 
by,  71,  128-129;  sentence  by,  72; 
direction  of  warrants  of  arrest,  86 ; 
may  issue  search-warrants,  93  ;  may 


disperse  unlawful  assembly,  105 ; 
examination  of  complainant  by,  136 ; 
need  not  record  certain  reasons,  1 39, 
140,  182 ;  record  oC  evidence  by, 
192 ;  form  of  judgment  of,  195 ; 
appeal  from  sentence  of,  209 ;  may 
refer  questions  of  law  to  High 
Court,  214;  may  state  ground  of 
decision,  218;  contempts  of  authority 
of,  235  ;  may  examine  witness  under 
commission,  243-244 ;  may  order 
prisoner  to  be  brought  up  for  ex- 
amination, 258.  259 ;  may  compel 
restoration  of  abducted  females,  361 ; 
may  award  compensation  for  ground- 
less arrest,  261.  See  Chief  Presi- 
dency magistrates,  Disputed  pos- 
session. Maintenance,  Security,  Wit- 
nesses. 

Presidency  Small  Cause  Courts,  fees 
chargeable  in,  10 1 3 ;  Presidency  S. C. 
Courts  Act,  471. 

Presidency  towns,  police  in,  60,  76,  81, 
105,  261;  defined,  62;  to  be  'dis- 
tricts,' 65  ;  justices  of  the  peace  for, 
70 ;  commission  for  examination  of 
witnesses  in,  243 ;  service  within, 
505  ;  excluded  from  Civ.  Proc.  Code, 
c.  20,  as  to  insolvency,  1150.  See 
High  Court,  Presidency  magistrates. 

Presumption,  from  refusal  of  accused  to 
answer,  183,  914;  as  to  genuineness 
of  certified  copies,  897  ;  as  to  docu- 
mentsproduced  as  records  of  evidence, 
898 ;  as  to  gazettes,  newspapers,  pri- 
vate Acts  of  Parliament,  and  docu- 
ments required  by  law  to  be  kept,  898 ; 
as  to  official  character,  898,  899 ; 
documents  admissible  in  England 
without  proof  of  seal  or  signature, 
899 ;  maps  or  plans  made  by  au- 
thority of  Government,  899  ;  collec- 
tion of  laws  and  law-reports,  899 ; 
powers  of  attorney,  899 ;  certified 
copies  of  foreign  judicial  records, 
900 ;  books  and  published  map*  and 
charts,  900 ;  telegraphic  messages, 
900 ;  due  execution,  etc.  of  docu- 
ments not  produced  after  notice,  900; 
documents  thirty  years  old  produced 
from  proper  custody,  901  ;  as  to 
appointment  of  public  officer,  902  ; 
as  to  absence  of  circumstances  bring- 
ing offence  within  exceptions,  910; 
as  to  ownership  of  person  in  poa- 
session,  91a;  of  existence  of  facts 
likely  to  have  happened,  913;  from 
refusal  of  witness  to  answer,  914, 
928 ;  as  to  stamping  of  instrument, 
1058.  See  Adoption,  Benilmi  pur- 
chase, Burden  of  proof,  Conclusive 
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evidence,  Family  custom,  Foreign 
judgment,  Foreign  law,  Government 
revenue,  Hindi  family,  Hindu 
■widow,  Idol,  Inference,  Interlinea- 
tions, Eape,  Ees  judicata,  Revenue, 
Tenure. 

Preventive  action  of  police,  115. 

Previous  acquittal,  bars  subsequent  pro- 
secution for  same  offence,  205  ;  how 
proved,  245. 

Previous  conviction,  19 ;  of  British 
subject  for  offence  committed  in 
Native  State,  130,  131 ;  when  set  out 
in  charge,  143  ;  procedure  in  case  of, 

-  173 ;  bars  subsequent  prosecution 
■-  for  same  offence,  205  ;  how  proved, 
245  ;  always  relevant,  829,  886 ;  of 
witness,  929. 

Previous  statements  in  writing,  cross- 
examination  as  to,  926. 

Price  of  goods,  tree?,  growing  crops, 
limitation  of  suits  for,  983. 

Price  of  work,  suit  for,  977,  983. 

Priests,  exempt  from  service  as  jurors, 
177  ;  confessions  to,  837. 

Primary  evidence  of  contents  of  docu- 
ments, 890. 

Princes,  suits  against,  1152. 

Principal  and  agent,  order  in  suit  for 
account  between,  545  ;  bm-den  of 
proving  non-existence  of  relation  of, 
912  ;  limitation  for  principal's  suits 
against  agent,  987.  See  Account, 
Agent,  Factor,  Master. 

Principal  and  surety.     See  Surety. 

Printing,  890,  896,  897. 

Prison,  inspection  of  lunatic  in,  229 ;  ap- 
pointment of,  258.     See  Jail,  Jailor. 

Prisoner,  may  present  petition  of  appeal 
to  jailor,  210 ;  which  is  exempt  from 
court-fee,  1022;  presidency  High 
Courts'  power  to  order  production  or 
release  of,  238  ;  service  of  summons 
on,  505 ;  need  not  appear  before 
registering  ofiBcer,  11 14,  11 17.  See 
Lunatic,  Presidency  magistrate. 

Prisoners  of  war,  suits  by,  635,  note  i. 

Private  alienation  of  property  after 
attachment,  574,  575. 

Private  documents,  896. 

Private  persons,  arrest  by,  82. 

Privileged,  defendant,  399,  506,  709 ; 
documents,  519,  note  6 ;  communica- 
tions, see  Witnesses. 

Privileges  of  judges  and  magistrates, 
918,  919. 

Privy  Council.     See  Queen  in  Council. 

Prize  courts,  appeals  iiom,  699. 

Prize  money,  436,  note  r. 

Probate,  relevancy  of  judgment  of, 
8S0 ;  court-fee  on,  1033 ;  relief  as  to 


court-fee  paid  thereon,  1022,  1023  ; 
penalty  where  too  low  a  court-fee 
has  been  paid  on,  1024 ;  when  ex- 
empted from  court- fee,  1021. 

Proceedings.  See  Miscellaneous  pro- 
ceedings. 

Process  to  compel  appearance,  84-91; 
civil  process,  service  of,  488,  502, 
507,  707.  See  Agent,  Attorney, 
Collector,  Notice,  Pleader,  Summons. 

Process-fees,  507,  1025,  1026.  See 
Postage. 

Processes.     See  Mechanical  processes. 

Proclaimed  offender,  information  of, 
77  ;  arrest  of,  80. 

Proclamation,  for  person  absconding, 
88,  89 ;  for  removal  of  nuisance,  108 ; 
for  claimants  to  property  seized  by 
police,  250 ;  form  of,  347,  348 ;  of 
execution  sale,  414,  577,  578;  how 
made,  579  ;  how  proved,  897. 

Proctor,  judicial  notice  of,  888. 

Production  of  documents,  9,  501 ;  on 
which  plaintiff  sues,  499 ;  during 
suit,  519;  of  witnesses,  502.  See 
Document. 

Professional  communications,  920. 

Profits,  k  prendre,  959,  note  3.  See 
Mesne  profits,  Nett  profits.  Partner- 
ship. 

Prohibitory  orders,  in  case  of  attach- 
ment of  immoveable  property,  90, 
574  ;  in  case  of  attachment  of  move- 
ables, 570,  573,  574 ;  in  case  of  de- 
livery of  moveables  sold  in  execution, 
584 ;  forms  of,  784,  785,  786,  789, 
790. 

Prolixity  of  written  statements,  514. 

Promise  by  police  to  accused,  118,  119, 
184,  870.     See  Confession,  Pardon. 

Promissory  note,  deposit  of  govern- 
ment, in  lieu  of  bail,  246  ;  parties  to 
suit  on,  484  ;  defined,  960 ;  limitation 
for  suits  on,  684, 985,  986 ;  stamp  on, 
1080.  See  Negotiable  instrument, 
Protest. 

Proof,  of  debts  of  judgment-debtor,  608; 
of  documents,  523. 

'Proper  court,'  1004. 

Property,  connected  with  offence,  for- 
warding of,  142  ;  disposal  of,  24S- 
251 ;  trial  of  persons  previously  con- 
victed of  offences  against,  187  5  re- 
stricted to  property  in  British  India, 
478;  of  insolvent,  420;  comprised  in 
order  under  Code  of  Criminal  Pro- 
cedure, c.  40,  982.  See  Confiscation, 
Destruction,  Disposal,  Dispossession, 
Disputes,  Extinguisher,  Forfeiture, 
Immoveable  property.  Moveable  pro- 
perty, Muhammadan  law.  Perishable 
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property,  Perversion,  Restoration, 
Sanction,  Stolen  property.  Suspicious 
property,  Theft,  Trespass. 

Prosecution,  who  must  institute,  135  ; 
who  may  conduct,  240 ;  ccsts  of, 
259  ;  by  registering  officers,  1131  ; 
under  Stamp  Act,  1077.  See  Dis- 
charge, Expenses,  False,  Limitation, 
Malicious  prosecution,  Opening  case, 
Sanction,  Withdrawal. 

Prosecutor,  private,  240 ;  public,  see 
Public  prosecutor. 

Protection,  of  magistrate,  etc.  using 
force  in  dispersing  assembly,  106  ; 
of  witnesses,  408 ;  of  registering 
officer,  1 132. 

Protest  attesting  dishonour  of  bill  or 
note,  stamp  on,  1091 ;  by  master  of 
ship,  stamp  on,  1092  ;  stamp  on  note 
of,  1089. 

'  Proved,'  defined,  853. 

'  Province,'  defined,  62. 

Provincial  Courts  of  Small  Causes,  parts 
of  Civil  Procedure  Code  extending 
to,  715,  716. 

Provincial  expressions,  907. 

Proxy,  stamp  on,  1092. 

Public,  to  give  information  and  aid  to 
police  and  magistrates,  76 ;  order 
prohibiting  certain  nuisances  may  be 
directed  to,  112.     See  Affray. 

Public  auction,  execution  sale  by,  577. 

Public  books,  registers,  and  records, 
entries  in,  878. 

Public  charities,  suits  relating  to,  431, 
671. 

Public  documents,  defined,  895 ;  cer- 
tified copies  of,  896  ;  how  proved, 
892,  896,  897.  See  Presumption, 
Kecords,  Secondary  evidence. 

Public  festivals,  judicial  notice  of,  888. 

Public  interest,  opinion  as  to  matter  of, 
874;  books  referred  to  for  informa- 
tion as  to  matter  of,  900. 

Public  notice,  prosecution  for  certain 
offences  against,  133;  procedure  in 
cases  mentioned  in  sec.  195,  231. 

Public  nuisances,  11  ;  conditional  order 
for  removal  of,  107  ;  order  not  to 
repeat  or  continue,  1 1 1  ;  is  not  open 
to  revision,  215;  unauthorised  issue 
of  order  regarding,  254, 

Public  officers,  suits  against,  424,  676  ; 
defined,  468  ;  attachment  of  property 
in  custody  of,  572,  573  ;  commission 
for  examination  of,  622  ;  service  of 
summons  on,  633  ;  arrest  of,  634 ; 
may  be  exempted  from  appearing, 
634 ;  execution  of  decree  against, 
634,  635  ;  no  security  for  restitution 
of    property    taken    in     execution, 


675?  676;  privilege  of,  919;  exemp- 
tion of  salary  of,  1148.  SeeGrovem- 
ment  servant.  Notice,  Public  ser- 
vant, Security. 

Public  place,  defined,  108. 

Public  property,  injury  to,  public  to 
aid  in  preventing,  76  ;  arrest  to  pre- 
vent, 115. 

Public  Prosecutor,  30 ;  defined,  62  ; 
to  conduct  prosecution  before  court 
of  session,  161;  directed  to  appeal 
in  case  of  acquittal,  210;  heard  in 
appellate  court,  2U  ;  power  to  ap- 
point, 239  ;  may  plead  in  any  court, 
239 ;  withdrawal  from  prosecution 
by,  239,  240 ;  to  have  notice  of 
application  for  transfer,  252. 

Public  records,  relevancy  of  entry  in, 
878.     See  Public  document. 

Public  right  or  custom,  opinion  as  to, 
874. 

Public  servants,  service  of  summons 
on,  85;  prosecution  of,  135;  con- 
cerned in  sales  under  Criminal  Pro- 
cedure Code  not  to  purchase,  263  ; 
entry  made  by,  878  ;  presumption  as 
to  appointment  of,  902  ;  official  com- 
munications to,  919;  exemption  of 
bonds  for  due  execution  of  office  of, 
1096  ;  registering  officers  to  be,  1 132  ; 
registration  of  documents  executed 
by>  11.33-  "S^ee  Indemnity,  Official 
oaths.  Protection,  Sanction,  Seals. 

Public  utility,  1095. 

Public  worship,  474,  note  3. 

Punishment,  judgment  to  specify,  194. 
See  Commutation,  Death,  Enhance- 
ment, Fine,  Imprisonment,  Remis- 
sion, Solitary  confinement.  Trans- 
portation. 

Purchaser,  his  suit  for  possession,  994. 
See  Innocent  Purchaser,  Sale. 

Pursuit  of  offenders,  82. 

Quashing  commitments,  140,  255. 

Queen.     See  Crown,  State  offences. 

Queen  in  council,  criminal  appeals  to, 
207,  note  2  ;  appeals  to,  435,  693- 
699  ;  when  they  lie,  692,  693  ;  peti- 
tion for  leave  to  present,  693,  694 ; 
certificate  as  to  value  or  fitness,  694 ; 
admission  of,  695  ;  powers  of  court 
pending,  696  ;  procedure  to  enforce 
orders  of,  697  ;  application  for  ad- 
mission of  appeal  to,  icxii  ;  appli- 
cation to  enforce  order  of,  1005. 
See  Admission,  Certificate,  Order, 
Rules. 

Queen's  printer,  orders,  proclamations, 
etc.  printed  by,  897 ;  private  act 
printed  by,  898. 
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Question  of  fact,  respective  duties  of 
judge  and  jury  as  to,  169.  170. 

Question  of  law,  judge's  duty  as  to, 
169;  appeal  on,  210;  reference  of, 
by  presidency  magistrate,  214;  by 
judge  of  High  Court,  214,  215.  See 
Second  appeal.  Special  case. 

Questioning  jury,  171. 

Questions  for  court  executing  decree, 
556.  See  Criminating  questions.  In- 
decent questions.  Insulting  questions, 
Mesne  profits,  Ofi'ensive  questions. 

Quetta,  810. 

Race.  See  American,  European,  Euro- 
pean British  subject,  Hindd,  Muham- 
madan,  Native. 

Railway,  injury  to,  76. 

Railway  Act,  ofiences  against,  128. 

Railway  company,  service  of  summons 
on  servant  of,  85  ;  attachment  of 
salary  of  servants  of,  571,  1148. 

Railways  in  Native  States,  acts  in 
force  in,  373,  810,  849,  note  2,  958, 
note  I,  1 103,  note  1. 

Rajputina,  acts  in  force  in,  373,  810, 
849,  note  2,  1012,  note  i,  1050, 
note  I,  1103,  note  i. 

Rangoon,  service  of  process  within,  505. 

Rank,  provisions  as  to  persons  of,  506, 
709,  1 1 14,  1117.  See  Personal  ap- 
pearance. Privileged  persons,  Parda- 
nishlns. 

Rape,  presumption  as  to,  835. 

Rashness,  relevancy  of  fact  showing, 
862. 

Rate  of  exchange,  698,  1058. 

Rateable  division  of  assets,  415  ;  of 
proceeds  of  execution-sale,  581,  582. 

Re-admission  of  appeal  dismissed  for 
default,  679 ;  dismissed  for  want  of 
prosecution,  1000. 

Re-arrest.     See  Escape. 

Recall  of  witnesses,  when  charge  altered 
by  court,  146  ;  in  civil  suit,  538,1 146. 

Receipt,  on  return  of  documentadmitted 
in  evidence,  524;  for  purchase-money 
of  moveables  sold  in  execution,  583  ; 
of  produce  of  mortgaged  land,  971; 
for  document  presented  for  regis- 
tration, 1 121;  defined,  1053  ;  obli- 
gation to  give  stamped,  1074,  1076  ; 
evading  duty  on,  1076 ;  stamp  on, 
1092 ;  exemption  of,  1096,  1097. 
See  Pay. 

Receiver,  for  management  of  property 
of  person  absconding,  89 ;  in  in- 
solvency, 419;  of  property  of  insol- 
vent judgment-debtor,  608  ;  effect  of 
order  appointing,  609 ;  to  give  se- 
curity and  collect  assets,  609 ;  duty  of, 


609 ;  remuneration  of,  610 ;  neglect- 
ing to  continue  suit,  617. 

Receiver  of  property  in  suit,  appoint- 
ment of,  428,  429,  658,  659 ;  com- 
mission and  powers  of,  658  ;  liabili- 
ties of,  659 ;  collector  when  ap*- 
pointed,  659 ;  courts  empowered  to 
appoint,  659;  appeal  from  orders 
as  to,  690 ;  form  of  appointment  of, 
802  ;  form  of  bond  given  by,  803  ;  of 
High  Court,  registration  of  docu- 
ment executed  by,  1133. 

Receiver  of  stolen  property,  residence 
of,  77. 

Recital  of  fact  in  acts  or  notifications, 

Recogmsance,  limitation  for  suit  upon, 
992  ;  exempt  from  court- fee,  1021. 
See  Arrest,  Bail,  Bond,  Deposit. 

Recognised  agent,  defined,  sec.  488 ; 
appearances,  etc.  by, 48 7, 488;  service 
of  process  on,  488  ;  for  Government, 
632  ;  for  princes  and  chiefs,  636 ; 
when  exempt  from  arrest,  702.  See 
Agent. 

Re-conveyance  of  mortgaged  property, 
1092. 

Recorder  of  Rangoon,  129,  471,  578, 
699. 

Recording  evidence,  189, 190,  191,  192, 
193,  194  ;  admitted  documents,  1145. 

Records  in  summary  trials,  159,  160; 
of  inferior  criminal  courts,  power 
to  call  for,  215;  power  to  make  rules 
for  inspection  of,  261,  262  ;  power  of 
civil  court  to  send  for,  403,  522  ; 
by  registering-officers  of  substance 
of  statements,  1 1 25.  /See  Confession, 
Deposition,  Entry,  Evidence,  Me- 
morandum, Narrative,  Public  docu- 
ments. 

Recovery  of  a  wife,  enforcement  of 
decree  for,  563,  564, 

Redemption,  place  of  suing  for,  477  j 
form  of  plaint  in  suit  for,  761 ;  court- 
fee  in  suit  for,  1016.  See  Mortgage, 
Mortgagor. 

Reduction  of  bail,  241  ;  of  court-fees, 
1029;  of  stamp-duty,  1055. 

Re-examination,  925  ;  of  witness  who 
has  departed,  11 46. 

Reference  of  questions  of  law,  26 ; 
by  Presidency  Magistrate  to  High 
Court,  214;  to  arbitration,  429,  660; 
of  questions  to  High  Court,  437,  700, 
701  ;  of  cases  under  Stamp  Act, 
1068,1069.  (See  Confirmation,  Special 
case. 

Reformatories,  confinement  of  youthful 
offenders  in,  203. 

Refreshing  memory,  932. 
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Refund,  of  legacy  or  assets,  suits  for, 
982  ;    of  court-fee   paid   on  memo- 
randum of  appeal,  1019  ;  on  applica- 
tion for  review  of  judgment,  1019  ; 
of   excess   court-fee   on  probate    or 
letters  of  administration,  1022,  1023; 
of  penalty  paid   under  Stamp  Act, 
1065.      See   Allowance,   Negotiable 
Instrument. 
Refusal,  to  give  name  and  residence  to 
police,  81 ;   to  plead,   161  ;    to  give 
evidence,   406 ;    to    accept    service, 
503;  to  answer  interrogatories,  517, 
518  ;  of  party  to  give  evidence,  534  ; 
to  allow  applicant  to  sue  as  pauper, 
630,  631  ;   of  arbritrator  or  umpire, 
661  ;  to  register,  11 27-1 130. 
Register,   of  summary  trials,  159 ;   of 
suits,   498,  558 ;    form  of,    770 ;    of 
appeals,  676  ;  form  of,  806;  of  second 
appeals,    808 ;    of   collector's   office, 
extract  from,  554. 
Register- books,  1121. 
'  Registered,'  960. 
Registered  contract,  suits  for  breach 

of,  991. 
Registering  officers,  exemption  of,  1 1 3  2 . 
Registrar,  when  deemed  a  civil  court, 
233  ;  of  chartered  High  Court,  708, 
ii33i    of  Small  Cause  Courts  may 
state  cases,  711;  of  district,  11 05; 
registration  by,  1 1 1 3  ;  special  duties 
of,  1125;  superintendence  by,  1126. 
Registration   of    documents,    repealed 
enactments    relating    to,    1008 ;    of 
documents     optionally     registrable, 
1 1 20.     See  Register,  Will. 
Registration  Act,  1 103-1 134;   objects 

of,  1006  ;  contents  of,  1099-1102. 
Regular  appeals,  434,  note  3. 
Re-hearing,    438 ;     on    application    of 
respondent,  679  ;  by  court  of  review, 
706  ;  of  appeal  heard  ex  parte,  1000. 
Rejection,  of  plaint,  196,  497,  1143;  of 
written    statements,    514,    515  ;    of 
inadmissible  documents,  523  ;  of  ap- 
appeal  for  failure  to  furnish  security, 
677  ;  of  application  by  pauper,  629  ; 
of  memorandum  of  appeal,  674. 
Relationship,    statement    as    to,   874, 

875 ;  opinion  as  to,  885. 
Release,  of  persons  imprisoned  for  fail- 
ing to  give  security,  103,  104 ;  of 
accused  when  evidence  deficient, 
121;  of  appellant  on  bail,  213;  on 
bail,  241  ;  from  attachment,  532, 
533  »  of  property  from  attachment, 
576 ;  of  judgment-debtor  on  pay- 
ment, 601 ;  of  judgment-debtor  un- 
able to  pay  amount  of  money-decree, 
1 1 38 ;  of  judgment-debtor  on  ground 


of  illness,   11 39;    stamp  on  instru- 
ment of,   1093  ;    by  whom  payable, 
1061. 
Relevancy,  sections  of  Evidence    Act 
on,  819;  Mr.  Whitworth's  rules  as  to, 
820;  Sir  J.  Stephen's  definitions  of, 
820,  821;   of  facts,  853-886;  judge 
decides   questions   as   to,    169.     See 
Admissions,      Character,      Conduct, 
Course  of  business.  Custom,  Damages, 
Good  faith.  Identity,  Intention,  Mo- 
tive, Negligence,  Opinion,  Rashness, 
Right,  Statement. 
'  Relevant,'  851,  and  notes  2  and  3. 
Religion.     Ste  Ministers,  Priests. 
Religious,  endowments,  672,  note   4  ; 
feelings,    wounding,    compoundable, 
185 ;  foundation,  opinions  as  to,  884 ; 
rites,  474. 
Relinquishment  of  part  of  claim,  490- 

494; 
Remainderman,  limitation  for  suit  for 

possession  by,  995. 
Remand   of  accused   person,    184;    of 
case  by  appellate  court,  680,  681  ; 
order  for  appealable,  690. 
Remission   of    sentence,    23,    204 ;    of 
punishment,  202,  205  ;  in  case  of  con- 
tempt, 233  ;  of  court-fees,  481,  1029  ; 
of  stamp-duty,    1055  !    of  penalties 
under  Stamp  Act,  1067.     See  Com- 
mutation, Pardon. 
Remitter  of  award,  663. 
Removal   of  judges,  magistrates,  and 
justices  of  the  peace,  71 ;    of  judge 
before   conclusion   of  suit,  537 ;    of 
attachment  before  judgment,  653. 
Rent,  execution  of  decrees   for,   569 ; 
right  of  party  paying,  in  respect  to 
saleable  tenure,  657  ;  suit  for  arrears 
of,  joined  with  suits  for  land,  491 ; 
limitation  for  suit  for,  990  ;   suit  for 
abatement  of,  1017;    notice  of  en- 
hancement of,  102 1  ;  application  to 
deposit,  1038. 
Rent-free  land,  limitation  of  suits  for 

resuming  or  assessing,  993. 
Rent-suits,  summary  character  of,  1135. 
Re-payment  of  court-fee  paid  on  com- 
plaint, 1028. 
Reply  by  party  beginning,  535. 
Report   by  officer  in  charge  of  police 
station,    117,    123;    by   subortlinate 
police  officer,  121;   of  chemical  ex- 
aminer,  245  ;    of  seizure  by  police, 
253 ;     of  commissioner  for  local  in- 
vestigation, 625 ;    of  commiggioners 
to  make  partition,  626.     See  Copy. 
Reports  of  rulings   of  foreign  courts, 

879- 
Representative,  presentation  of  docu- 
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ment  by,  for  registration,  1114;  of 
Her  Majesty  or  the  Govenmient  of 
India,  11 14;  of  deceased  defendant, 
looi  ;  defined,  1104.  See  Legal 
representative. 

Representatives,  of  a  class,  485 ;  of 
parties,  556,  note  13,  TI48. 

Reprieves,  205.     See  Pardon. 

Re-sale  of  immoveable  property  in  de- 
fault of  payment  of  purchase-money, 
586. 

Rescission  of  contract,  form  of  plaint 
in  suit  for,  755;  limitation  for  suit 
for,  990. 

Rescue,  pursuit  and  re-arrest  on,  83. 

Reserving  questions  arising  in  original 
criminal  jurisdiction  of  High  Court, 
314,  215. 

Resettling  issue  by  appellate  court, 
681. 

Residence,  479,  note  i. 

Residence  out  of  British  India,  621. 

Resistance  to  arrest,  78 ;  to  execution 
of  decree,  416 ;  for  possession,  598, 
599  ;  to  delivery  of  immoveable 
property  sold  in  execution,  999. 

Res  judicata,  392,  393,  474,  475,  879, 
note  2,  881,  note  2  ;  when  civil  court 
has  awarded  compensation  for  im- 
proper arrest,  attachment  or  injunc- 
tion, 653,  656. 

Respondent,  notice  to,  678, 679  ;  obj^- 
tions  by,  to  decree,  680,  1154  ;  court- 
fee  on  objection  by,  1020, 

Respondentia-bond,  stamp  on,  1093 ; 
by  whom  payable,  1061. 

Restitution  of  conjugal  rights,  564,  981. 

Restoration  of  abducted  females,  261. 

Restraint  of  persons  arrested,  79.  See 
Prisoner. 

Resulting  trusts,  964,  note  6. 

Resumption-suits,  381,  993. 

Re-taking  of  person  escaped  or  rescued, 
83  ;  judgment-debtors'  property  or 
person,  555. 

Retirement  of  jury,  171. 

Retracting  confessions,  840. 

Re-trial  of  accused  after  discharge  of 
jury,  172. 

Return  of  commission,  244;  of  com- 
mission to  examine  witnesses,  623; 
of  complaint,  136;  of  plaint,  for 
amendment,  496,  11 43;  to  be  pre- 
sented to  proper  court,  497 ;  pro- 
cedure on,  49S ;  of  documents  pro- 
duced at  first  hearing,  523 ;  of  docu- 
ments admitted  in  evidence,  524;  of 
memorandum  of  appeal,  674 ;  of 
registered  document,  1 1 24 ;  of  re- 
jected documents,  1145;  of  price  to 
purchaser,  588,  589  ;  of  warrant  on 


execution  of  sentence,  204 ;  of  written 
statement;  5 14;  to  British  India,  966, 
note  4. 

Revenue  agents,  when  exempt  from 
arrest,  7°9>  7I°-  ^^^  Legal  prac- 
titioners. 

Revenue  arrears,  978,  979. 

Revenue  court,  its  power  as  to  con- 
tempts and  certain  offences,  231, 
232 ;  court-fee  on  application  to, 
1037,  1038 ;  on  mukhtkrn^ma  pre- 
sented to,  1039 ;  power  to  modify 
Civ.  Proc.  Code  in  application  to, 
1 141.  See  Chief  controlling  revenue 
authority. 

Revenue  officer,  exempted  from  serving 
as  juror,  177  ;  privilege  of,  919.  See 
Commissioners,  Partition. 

Reversal  of  sentence  for  error  in  charge, 
etc.,  256,  257. 

Reversioner  of  servient  tenement,  975 ; 
limitation  for  suit  for  possession  by, 

995-  .        .    . 

Review  of  judgment,  m  criminal  cases, 
195;  in  civil  cases,  438,  703-706; 
notice  to  show  cause  against  grant 
of,  809 ;  delay  in  applying  for,  96 1 ; 
limitation  for  application  for,  965, 
999,  1000 ;  for  application  to  restore 
rejected  application  for,  998;  court- 
fee  on  application  for,  103 1 ;  refund 
of,  1019.     See  Clerical  error. 

Revision,  26 ;  of  order  prohibiting 
nuisance,  112;  of  list  of  jurors  and 
assessors,  178;  of  conviction  on 
evidence  not  wholly  recorded  by 
convicting  magistrate,  188;  of 
sentence  of  whipping,  202 ;  power 
of,  215-217  ;  High  Court's  power 
of,  217  ;  need  not  hear  parties  on, 
218  ;  suspension  and  release  pend- 
ing, 217;  execution  of  order  on, 
218;  of  order  relating  to  bail, 
241  ;  of  order  on  forfeiture  of 
bond,  247  ;  of  order  regarding  dis- 
posal of  property,  249 ;  award  of 
compensation  on,  259  ;  of  civil  pro- 
ceedings by  High  Court,  438,  701, 
702  ;  of  decisions  under  Stamp  Act, 
1069.     See  Cancellation,  Records. 

Revivor  of  judgment,  decree,  etc.,  1005. 

Revocation  of  trust,  stamp  on,  1093. 

Right,  to  reply  by  prosecutor,  167  ;  to 
sue  for  damages,  not  attachable, 
568  J  facts  relevant  where  question 
is  as  to  existence  of,  86 1 ;  opinion  as  to 
existence  of  general,  884  ;  statement 
of  opinion  as  to  existence  of  public, 
874  ;  limitation  for  suit  to  establish 
periodically  recurring,  993  ;  to  per- 
sonal   service,   56S;    of    occupancy, 
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court-fee  on  plaint,  etc.,  in  suit  to 
establish  or  disprove,  1039  >  **^  ^^' 
hance  rent  of  tenant  having,  1017. 

Right  to  begin,  215,  note  2,  406,  407, 
635  >  on  hearing  appeal,  678.  See 
Cause  of  action,  Survival. 

Eight  of  way  ;  see  Easement. 

Rigorous  imprisonment,  commutation 
of  sentence  of,  205. 

Riot,  suppression  of,  76  ;  prohibition  of 
act  likely  to  cause,  1 1 1 . 

Rioting,  security  on  conviction  of,  97. 
See  Unlawful  assembly. 

Ritual,  391. 

Robber,  resort  of,  77. 

Robbery,  information  of,  76. 

Roman  Catholic  priests,  837.  See 
Priests. 

Rule  of  the  road,  judicial  notice  of, 
888. 

Rules  for  guidance  of  magistrates' 
benches,  68 ;  for  distribution  of 
business  among  magistrates'  benches, 
and  assistant  Sessions  Judges,  68 ; 
for  courts  of  Presidency  Magis- 
trates, 69 ;  of  practice  for  criminal 
courts,  782 ;  as  to  commissioners 
for  local  investigations,  624  ;  relating 
to  appeals  to  Queen  in  Council,  698  ; 
having  the  force  of  law,  judicial 
notice  of,  887  ;  as  to  costs  of  pro- 
cesses, 1025 ;  for  supply,  etc.  of 
court-fee  stamps,  1027;  under  Stamp 
Act,  1073,  1074;  under  Code  of  Civil 
Procedure,  sec,  320,  1149. 

Ruling  Chief,  suits  by  or  against,  636. 

Salaries,  attachment  of,  571 ;  when 
exempt  from  attachment,  569,  1148. 

Sale,  of  attached  property  of  proclaimed 
offender,  90 ;  of  attached  property, 
power  to  order,  577  ;  in  execution, 
general  rules  as  to,  577-583;  as  to 
moveables,  583-585 ;  as  to  immove- 
able property,  585-597  ;  of  perishable 
property,  658 ;  of  stamps,  rules  as 
to,  1073;  breach  of  such  rules,  1077. 
See  Adjournment,  Bidding,  Collector, 
Conditions,  Confirmation,  Co-sharer, 
Decree-holder,  Delivery,  Deposit,  In- 
cumbrance, Irregularity,  Officers, 
Preemption,  Proclamation,  Purchaser, 
Resale,  Vesting. 

Saleable  tenure,  power  to  give  imme- 
diate possession  of,  657. 

Sales,  limitation  for  suits  to  set  aside 
certain,  978. 

Salt-sources,  373. 

Salvage.    See  Assessors. 

Samples,  order  authorising  taking  of, 
656. 


Sanction,  to  entertain  complaints,  14; 
of  Governor-General  in  Council  to 
prosecution  for  acts  done  in  dispers- 
ing unlawful  assembly,  106;  to 
prosecution  for  contempts,  etc.,  133, 
134 ;  to  prosecution  of  judges  and 
certain  public  servants,  135 ;  to 
prosecution  of  offence  stated  in  new 
or  altered  charge,  146 ;  to  prosecu- 
tion of  accomplice  for  false  evidence, 
182,  183. 

Sanity.     See  Opinion. 

Satisfaction  of  judgment-debt,  agree- 
ment to  give  time  for,  562. 

Scandalous  questions,  928.  See  Con- 
tempt. 

Schedule,  defined,  64 ;  of  creditors  and 
debts  of  judgment-debtor,  608. 

Scheduled  districts  to  which  Civil 
Procedure  Code  has  been  extended, 
465,  note  2;  to  which  Specific  Re- 
lief Act  has  been  extended,  1168, 
1 169. 

Scientific  societies,  suits  by  and  against, 

425-  .  .        . 

Scrip,  stamp  on  certificate  evidencing 
title  to,  1082. 

Seal,  of  warrant  of  arrest,  8,  85 ;  com- 
parison of,  830;  judicial  notice  of, 
888 ;  use  of,  for  certified  copies,  896 ; 
presumption  as  to,  896 ;  of  regis- 
tering officers,  1 107, 

Sealing  summons,  5CX3. 

Seaman's  wages,  suit  for,  989. 

Search,  by  person  authorised  to  arrest, 
78;  bypolice,78,ii9-i2o;  of  arrested 
persons,  79;  of  house  suspected  to 
contain  stolen  property,  93 ;  of  closed 
place,  95 ;  for  persons  wrongfully 
confined,  95  ;  by  magistrate,  96  ;  for 
false  weights  and  measures,  115;  by 
police  officer,  119,  120. 

Search-warrant,  9 ;  when  issued,  93 ; 
restriction  of,  93;  execution  of,  95, 
96 ;  issued  by  unempowered  magis- 
trate, 254.  See  List,  Occupant, 
Witness. 

Second  appeals  in  criminal  cases,  210; 
in  civil  cases,  434,  687,  688. 

Second-class  magistrate,  appeal  from 
sentence  of,  208.  See  Magistrate  of 
the  second  class. 

Secondary  evidence  of  contents  of  docu- 
ments, 891  ;  not  given  without 
previous  notice  to  produce,  893. 

Secretary  of  corporation  or  company, 

638. 
Secretary  of  State  for  India  in  Council, 
suits  by  or  against,  632-634 ;  security 
not  required  from,  676;    limitation 
for  suit  by  or  on  behalf  of,  997.    See 
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Agent,  Appearance,  Decree,  Notice, 
Summons. 

Security,  for  keeping  the  peace,  9 ;  for 
good  behaviour,  10, 99 ;  for  attendance 
before  court,  85 ;  for  keeping  the 
peace  on  conviction,  g'j;  in  other 
cases,  98 ;  appeal  from  order  for, 
207 ;  demanded  by  unempowered 
magistrate,  254 ;  for  appearance  of 
witness,  534 ;  from  judgment-debtor, 
555 ;  for  costs  on  application  for 
transfer  of  criminal  case,  252;  in 
civil  suits,  421,  617,  620,  621,  note 
8,  641,  670 ;  from  appellant,  676, 
677;  by  pauper  plaintiff,  424;  from 
next  friend  or  guardian  ad  litem, 
643 ;  for  appearance  of  defendant, 
650 ;  given  by  receiver,  659 ;  on 
staying  or  executing  decree  under 
appeal,  675,  676,  696 ;  for  costs  of 
respondent,  694-696 ;  stamp  on 
broker's  note  on  sale  of,  1089.  See 
Bond,  Costs,  European  British  sub- 
ject. Merger,  Release. 

Seduction,  limitation  for  suit  for,  980. 

Seed-grain,  exempt  from  execution, 
1 148. 

Seizure,  of  property  by  police,  250 ;  of 
moveable  property  in  debtor's  pos- 
session, 571. 

Sentence,  in  case  of  conviction  of 
several  offences  at  one  trial,  74 ;  on 
escaped  convict,  202 ;  on  offender 
already  sentenced  for  another  offence, 
203 ;  when  not  appealable,  209 ; 
severity  of,  a  matter  of  law,  210. 
See  Appeal,  Commutation,  Confirma- 
tion, Death,  Enhancement,  Execution, 
Fine,  Imprisonment,  Pardon,  Penal 
servitude,  Revision,  Solitary  con- 
finement. Suspension,  Transporta- 
tion. 

Sentences  which  may  be  passed  by 
courts,  72  ;  aggregate,  74.  See  Com- 
bination. 

Separate  trials  of  causes  of  action,  492. 

Sepoys  exempt  from  arrest  for  debt, 
418. 

Sequestration    of    corporate    property, 

425- 

Series  of  letters,  etc.,  statement  forming 
part  of,  879. 

Servants,  employed  by  receiver,  658, 
note  4 ;  of  legal  practitioners,  privi- 
lege of,  921. 

Service,  breach  of  contract  of,  135, 185. 
See  Master  and  servant. 

Service,  of  summons  on  person  added  as 
defendant,  486;  rules  as  to,  502; 
through  head  of  oflBce,  633 ;  on 
corporation    or   company,   637 ;    on 


officers  and  soldiers,  645  ;  of  process 
of  chartered  High  Court,  707. 

Sessions  cases,  power  to  order  commit- 
ment, etc.  of,  216.  See  Court  of 
Session. 

Sessions  divisions,  65. 

Sessions  judge,  sentence  by,  72 ;  his 
jurisdiction  over  E.  B.  subjects,  219. 

Sessions  trial.     See  Coort  of  Session. 

Set-off,  400,  401  ;  allowance  of,  to  be 
set  forth  in  plaint,  494 ;  particulars 
of,  511  ;  effect  of,  512  ;  garnishee, 
570,  note  4;  of  costs,  410,  547;  de- 
cree in  case  of  allowance  of,  545 ; 
appeal  from  order  allowing  or  dis- 
allowing, 689  ;  equitable,  1136, 1147. 
See  Cross-decrees,  Plaint. 

Sets  of  bills  or  marine  policies,  not 
drawing  full  number  of,  1076. 

Setting  aside  decrees  ex  parte,  51 1 ; 
sale  of  immoveable  property,  588. 

'Settlement,'  1053;  stamp  on,  1093; 
when  several  instruments  used, 
1054  ;  by  whom  payable,  1061. 

Settlement  of  issues,  404. 

Share,  of  undivided  revenue  -  paying 
estate,  decree  for  separate  possession 
of,  567 ;  of  intestate's  property,  limit- 
ation for  suit  for,  992. 

Shares,  attachment  of,  570  ;  broker'a 
sale  of  attached,  583  ;  delivery  or 
transfer  of,  584 ;  transfer  of,  1056  ; 
stamp  on  agreement,  etc.  relating 
to  sale  of,  1078  ;  on  certificate  evi- 
dencing title  to,  1082  ;  on  transfer 
of,  1094.     See  Company. 

Sheriff,  1133. 

Ship.  See  Bottomry  bond.  Charter 
party,  Deserters,  High  seas.  Master, 
Protest,  Respondentia  bond.  Ship- 
ping-order. 

Shipping-order,  stamp  on,  1093. 

Shop-book,  production  of,  499 ;  entry 
in,  499,  1 145.     See  Account  books. 

Sickness  of  juror,  164;  of  prisoner, 
165;  of  judgment-debtor,  1139. 

Sign  manual  of  the  Sovereign,  judicial 
notice  of,  888. 

Signature,  of  warrants  of  arrest,  8  ;  of 
chemical  examiner's  reports,  245  ;  of 
plaint,  495 ;  of  summons,  500  ;  of 
written  statement,  514;  of  gazetted 
ofiBcer,  judicial  notice  of,  888  ;  proof 
of,  894 ;  defined,  1 104.  See  Docu- 
ments, Presumption,  Sign  manual. 

'  Signed  '  defined,  467,  468. 

Signs,  dumb  witness  may  testify  by,  91 8. 

Simple  imprisonment,  commutation  of 
sentence  of,  205. 

Sittings  of  High  Court  for  exercise  of 
original  criminal  jurisdiction,  180. 
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Slander,  suit  for,  not  by  pauper,  628 ; 
limitation  for,  980. 

Small  Cause  Courts  not  to  attach 
immoveable  property,  532  ;  judg- 
ments of,  540  ;  suits  excepted  from 
cognizance  of,  1 147. 

Small  causes,  questions  as  to  juris- 
diction in,  1 136. 

Soldiers,  when  exempt  for  arrest  for 
debt,  418  ;  receipts  by,  1097.  See 
Army,  Military,  Pay. 

Solitary  confinement,  magistrates  who 
may  sentence  to,  72,  73. 

Sovereign  prince,  suit  by  or  against,636. 

Special  appeals,  434,  note  3. 

Special  case,  430  ;  stated  by  arbitrators 
or  umpire,  663 ;  stated  by  parties, 
667,  668.  See  Arbitration,  Beference. 

Special  jurors,  174,  175. 

Special  jury,  162. 

Special  laws,  of  limitation,  15,  16,  951, 
952  ;  of  criminal  procedure,  59;  of 
civil  procedure,  470 ;  of  evidence, 
822,823. 

Special  magistrates,  67. 

Special  means  of  knowledge,  opinions 
of  persons  having,  884,  885. 

Specific  injury,  suit  for  act  not  action- 
able without,  972. 

Specific  moveable,  enforcement  of  de- 
cree for,  563. 

Specific  performance,  suits  for,  473, 
note  I  ;  enforcement  of  decree  for, 
564  ;  forms  of  plaint  in  suit  for,  761, 
762  ;  limitation  for  suit  for,  990 ; 
court-fee  in  suit  for,  1016.  See  In- 
junction. 

Specific  property,  forms  of  plaint  in 
suits  for,_  752-755. 

Specific  relief.  See  Declaratory  decree, 
Immoveable  property.  Injunction, 
Moveable  property.  Receiver,  Specific 
performance. 

Spoiled  stamps,  allowance  for,  1070, 
1071. 

Stamp  Act,  Indian,  1050-1098 ;  con- 
tents of,  1 04  7- 1 049. 

Stamp  duties,  how  paid,  1055. 

Stamp  law,  trial  of  persons  previously 
convicted  of  offences  against,  187. 

Stamping,  presumption  of  proper,  900. 
See  Mistake,  Necessity,  Negotiable 
instrument. 

Stamps,  counterfeit,  94 ;  repealed  enact- 
ments relating  to,  1007  ;  court-fees 
collected  by,  1027 ;  allowance  for 
misused,  1072 ;  adhesive,  1056,  1075  ; 
impressed,  1056  ;  not  required  for 
use,  1073  ;  rules  as  to  supply  and 
sale  of,  1073. 

Standing  counsel,  340. 
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Standing  timber,  1 104. 

State,  evidence  as  to  affairs  of,  919 ; 

document    relating    to    matters  of, 

933- 
State  of  mind  or  body,  facts  showing 

existence  of,  862. 
State-offences,    prosecution    for,    134, 

135- 

State-prisoners,  information  as  to  es- 
cape of,  76  ;  laws  relating  to,  238. 

Statement,  to  police,  ii8;  power  to 
record,  no;  irregularity  in  record- 
ing, how  cured,  2,^6  ;  of  questions  in 
form  of  issue,  526 ;  of  case  for 
court's  opinion,  667  ;  forming  part  of 
another  statement,  etc.,  879;  by  per- 
son who  cannot  be  called,  873-877; 
made  under  special  circums-tances, 
877-879.  See  Admission,  Cause  of 
death.  Charts,  Concise  statements, 
Conversation,  Custom,  Deceased  per- 
sons. Entries,  Foreign  law,  Maps, 
Plans,  Public  right,  Recitals,  Re- 
lationship, Reports. 

Status.  See  Declaratory  decree,  Legal 
character. 

Stay,  of  proceedings,  where  no  com- 
plaint, 154;  where  assessor  unable 
to  attend,  165  ;  where  accused  ap- 
pears insane,  227;  where  all  de- 
fendants do  not  reside  within  juris- 
diction, 480 ;  in  interpleader-suit, 
648  ;  appeal  from  order  for,  688  ; 
limitation  how  affected  by,  967 ; 
of  execution,  411,  412,  555,  556; 
execution  of  decree  under  appeal,675. 

Stealing,  enquiry  into,  etc.,  128.  See 
Theft. 

Step-child,  235,  note  6. 

Steps  in  aid  of  execution,  1002,  note  7. 

Stock,  valuation  of,  1058;  stamp  on 
certificate  evidencing  title  to,  io8a  ; 
stamp  on  broker's  note  of  purchase 
or  sale  of,  1089. 

Stolen  property,  report  of  residence  of 
receiver  or  vendor  of,  77;  arrest  of 
persons  possessing,  80;  search  of 
house  suspected  to  contain.  93  ;  juris- 
diction to  try  dishonest  receiver  of, 
127;  summary  trial  of  dishonest 
receipt  of,  158;  innocent  purchaser 
of,  249 ;  presumption  from  posses- 
sion of,  913;  limitation  for  suit  for, 
982.  See  Habitual  offender.  Pay- 
ment, Search,  Suspicious  property. 

Stop-order,  573,  note  a. 

Stoppage  of  execution-sale,  580. 

Strict  construction,  rule  of,  949. 

Striking  out  issues,  526. 

Sub-districts  under  Registration  Act, 
1 105. 
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Sub-division,  defined,  62  ;  of  district, 
65,  66  ;  power  to  alter  limits  of,  65. 

Sub-divisional  magistrate,  66,  67 ; 
ordinary  powers  of,  74 ;  additional 
powers  of,  75 ;  when  he  may  call 
for  records  of  inferior  courts,  215; 
may  withdraw  or  refer  cases,  235. 
See  Cantonment,  Magistrate. 

Submission  of  case  to  High  Court,  172;  of 
sentences  for  confirmation,  197,  198. 

Subordinate  magistrate,  66 ;  may  sub- 
mit proceedings  for  severer  sentence, 
187.  See  Magistrate  of  the  second 
class.  Magistrate  of  the  third  class. 

Sub-registrar,  when  deemed  a  civil 
court,  233;  appointment  of,  1105  ; 
special  duties  of,  1125. 

Subsistence  allowance  of  judgment- 
debtor,  417,  603. 

Subsisting  decree,  589,  note  4. 

Substituted  service,  504. 

Substitution  of  plaintiff,  484. 

Successive  disabilities,  946,  962. 

Successor  of  judge  or  magistrate,  188, 
200,  537  (1 146),  540. 

Sufficient  time  for  appearance  of  de- 
fendant, 501. 

Suicide,  enquiry  into,  124. 

Suit,  to  establish  right  to  attached  pro- 
perty, 576 ;  in  case  of  refusal  by 
registrar,  1129  ;  by  person  injiu-ed 
by  irregularity  in  execution  sale  of 
moveables,  583  ;  when  instituted  for 
purposes  of  limitation,  961.  See 
Pending  suit.  Secretary  of  State, 
Slander,  Stay  of  proceedings. 

Suits  Valuation  Act,  1043-1046. 

Sunmiary  procedure  on  negotiable  in- 
struments, 669-671. 

Summary  rejection  of  appeal,  211. 

Summary  trials,  18,  157-160;  by  un- 
empowered  magistrate,  255 ;  no 
appeal  from  certain  sentences  in, 
209.     Ste  Language. 

Sununing-up  case  by  prosecutor,  166. 

Summoning  jurors,  in  presidency 
towns,  175  ;  in  mufassal,  176. 

Summoning  witnesses,  for  defence  when 
accused  committed,  141 ;  in  civil  suit, 

529- 
Summons,  in  criminal  cases,  form  of, 
84,  346,  351  ;  sei-vice  of,  8,  84,  85  ; 
proof  of,  85 ;  warrant  in  lieu  of,  or 
in  addition  to,  91 ;  to  produce  docu- 
ments, 92  ;  in  case  of  demand  for 
eecurity  for  good  behaviour,  etc., 
1CX3;  to  witness  to  attend  before 
police,  118,  125;  for  offence  com- 
mitted beyond  local  jurisdiction,  129; 
to  accused,  137;  to  witness  to  appear 
at  inquiry   or  trial,  139,  141,  153, 


I55>  157;  to  jurors  and  assessors, 
179;  by  court  to  witness,  258. 

Summons,  in  civil  cases,  issue  and 
service  of,  398,  399;  to  witness,  405, 
406 ;  to  added  defendants,  486 ;  to 
defendant,  500,-502  ;  for  final  dis- 
posal, 501  ;  to  settle  issues,  501  ; 
service  of,  502-507  ;  on  witnesses, 
53 1  >  634  >  ill  suit  against  public  of- 
ficer, 633 ;  on  corporation  or  com- 
pany, 637  ;  on  military  men,  645  ; 
for  attendance  of  witnesses,  529— 
531 ;  to  produce  document,  531 ; 
how  served,  531 ;  time  for  serving, 
531  ;  in  summary  suit  on  negotiable 
instrument,  669 ;  of  foreign  court, 
713;  forms  of,  771,  772;  delivery 
or  transmission  of,  1143.  See  De- 
fendant, Document,  Letter,  Process, 
Receipt,  Substituted  service,  War- 
rant, Witness. 

Summons-case,  defined,  64 ;  appearance 
of  accused  at  trial  of,  138;  non-ap- 
pearance of  complainant,  153  ;  proce- 
dure in  trying,  17,  152-154;  sum- 
moning witnesses  in,  153;  sum- 
marily triable,  158 ;  sentence  in, 
194.  See  Compensation,  Criminal 
trial,  E^adence,  Record. 

Sunday.     See  Lord's  Day  Act. 

Superintendent  of  jail,  warrants  ad- 
dressed to,  199;  whipping  in  presence 
of,  201 ;  to  forward  appeals  by  pri- 
soner, 211  ;  certificate  of,  246.  See 
Prisons. 

Supersession  of  arbitration,  662. 

Supplementary  witnesses,  142. 

Support  of  wife  and  child,  236,  note  i. 

Supreme  consular  court,  suit  on  judg- 
ment of,  1 1 42. 

Supreme  courts,  procedures  of,  381. 

Surety,  for  good  behaviour,  102,  103 ; 
of  judgment-debtor,  decree  against, 
561  ;  for  defendant's  appearance, 
650 ;  suits  by,  986.  See  Bail,  Minor, 
Principal  and  surety. 

Surgeon,  exempt  from  serving  as  juror 
or  assessor,  177.  See  Civil  surgeon, 
Medical  officer. 

Surrender  of  lease,  stamp  on,  1093. 
See  Lease,  Registration. 

Survival  of  right  to  sue,  613,  1150. 

Suspension,  of  judges,  magistrates,  and 
justices  of  the  peace,  71  ;  of  execu- 
tion of  sentence,  23,  200,  204 ;  of 
sentence  pending  appeal,  213. 

Suspicion  of  magistrate,  cognisance  of 
offence  upon,  131. 

Suspicious  property,  seizure  and  sale  of, 
250,  251.     See  Stolen  property. 

Swearing  of  jurors,  164.     See  Oath. 
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Table  of  process-fees,  1026  ;  of  rates  of 
ad  valorem  fees  on  institution  of 
suits,  1034-1036. 

Tabular   statement   of   offences,    266- 

341- 

Tales  de  circumstantibus,  162. 

Tank,  order  to  fence,  108. 

Tarawild,  485,  note  3. 

Tavern-keeper,  suit  by,  977. 

Taxation  of  costs  in  chartered  High 
Court,  707. 

Technical  expressions,  907. 

Telegrams,  production  of,  92. 

Telegraph,  injury  to,  76. 

Telegraph  Act,  offences  against,  128. 

Telegraph  oflBcer,  exempt  from  service 
as  juror  or  assessor,  177. 

Temporary  injunctions,  428,  654-656. 

Temporary  orders  in  urgent  cases  of 
nuisance,  11 1. 

Tenant,  his  right  to  compel  landlord  to 
interplead,  427  ;  delivery  of  immove- 
able property  in  occupancy  of,  566 ; 
interpleader  suit  by,  647  ;  estoppel 
of,  916;  suit  to  recover  possession 
from,  994.  See  Landlord,  Lease, 
Lessee,  Trees. 

Tender,  of  pardon  to  accomplice,  181, 
182;  of  copy  of  summons,  502;  of 
expenses  to  witness,  530 ;  for  Govern- 
ment loan,  1095. 

Tenets,  opinions  as  to,  884. 

Tenure,  presumption  as  to  hereditary 
nature  of,  836. 

Termination  of  suit,  986. 

Terms.     See  Meaning. 

Testimony.  See  Commission,  Evidence, 
Oaths,  Prisoners. 

Theft,  information  of,  76 ;  jurisdiction 
to  try,  128.     See  Stolen  property. 

Third  class  magistrate,  appeal  from 
sentence  of,  208. 

Threat,  to  witnesses,  118,  119;  to 
accused,  184;  confession  obtained  by 
means  of,  872.  See  Criminal  in- 
timidation. 

Thug,  report  concerning,  77 ;  enquiry 
into,  etc.  offence  of  being,  127,  128. 

Timber,  1104. 

Time,  judicial  notice  of  divisions  of, 
888  ;  of  stamping  instruments,  1057  ; 
for  presenting  documents  for  regis- 
tration, 1 1 1 1 ;  from  which  registered 
document  operates,  11 19.  See  Limi- 
tation, Prescription. 

Title,  of  defendant,  494 ;  of  landlord, 
916  ;  of  licensor,  916,  917  ;  of  bailor, 
917.     See  Estoppel. 

Title-deeds,  non-production  of,  831  ; 
production  of,  by  witness  not  a  party, 
921,  922  ;  court-fee  in  suit  for,  1014. 


stamp  on  instrument  accompanying 
deposit  of,  1085  ;  by  whom  payable, 
1061.     See  Deposit,  Mortgagee. 

Tombstone,  statement  on,  as  to  relation- 
ship, 875. 

Tools,  exempt  from  attachment,  568. 
See  Instrument. 

Tort.     See  Merger,  Wrong. 

Towage.    See  Assessors. 

Trade,  order  to  suppress  or  remove 
noxious,  108 ;  persons  carrying  on, 
for  absent  parties,  488,  502,  503. 

Transaction,  854,  861,  note  6. 

Transfer,  of  criminal  cases,  32,  251 ;  of 
cases  by  magistrates,  132  ;  by  un- 
authorised magistrate,  529  ;  of  cri- 
minal appeals,  208 ;  by  order  of  Dis- 
trict magistrate,  208 ;  by  order 
of  High  Court,  251 ;  by  order  of 
Governor  General  in  Council,  252  j 
of  case  of  E.  B.  subject,  222;  to 
collector  of  execution  of  decrees  for 
sale  of  immoveable  property,  590. 

Transfer,  of  negotiable  instruments  and 
shares,  584 ;  of  land  by  Hindu 
female,  992  ;  instrument  of,  stamp 
on,  1094;  by  whom  payable,  1061  ; 
by  endorsement,  stamp  on,  1094; 
when  payable  by  adhesive  stamp, 
1056 ;  when  exempted,  1097.  See 
Assignment,  Consideration,  Convey- 
ance, Debt,  Equities. 

Transfer  of  ofl&cials,  75  ;  of  judge,  407. 

Transfer  of  suits,  396,  481,  482. 

Transferee,  of  decree,  551,  552,  558; 
of  property  of  judgment-debtor,  600. 
See  Assignment,  Equities. 

Translation,  of  record,  142 ;  of  evi- 
dence, 190 ;  of  judgment,  196,  540, 
683;  court-fee  on,  1031;  of  plaint, 
493;  of  documents,  933;  of  docu- 
ment presented  for  registration,  mo, 
1124. 

Transportation,  commencement  of,  74 ; 
sentence  of,  195 ;  on  escaped  con- 
vict, 203;  on  offender  already  sen- 
tenced, 204 ;  simultaneous  sentences 
of,  34;  arrest  of  person  punishable 
with,  78 ;  execution  of  sentence  of, 
199;  commutation  of  sentence  of, 
205 ;  death-sentence  commutable  to, 
199.  See  Assistant  sessions  judge, 
District  magistrate.  Sentence,  Whip- 
ping. 

Trees,  limitation  for  suit  for  price  of, 
983  ;  cut  down  by  lessee,  suit  for 
value  of,  989.  See  Fruit,  Juice,  Tim* 
ber. 

Trespass,  205  ;  forms  of  plaint  in  suits 
for,  743,  744 ;  limitation  for  suit 
for,  981.     See  Criminal  trespass. 
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Trespassers,  succession  of  independent, 

95°- 

Trial,  See  Court  of  Sessions,  Criminal 
trial.  High  Court,  Irregularities, 
Sessions  trial,  Summary  trial.  Sum- 
mons case.  Warrant  case. 

Trinity  Masters,  711,  note  2. 

Trust,  for  charitable  or  religious  pur- 
pose, 6/1 ;  declaration  of,  1083;  revo- 
cation of,  1093.  See  Constructive 
trusts.  Declaration,  Trustee. 

Trust-property,  suit  to  recover,  993, 
994;  validation  of  probates,  etc.,  as 
to,  1024 ;  stamp  on  transfer  of,  1C94 ; 
and  note  2. 

'  Trustee,'  defined,  960  ;  suits  by  and 
against,  425,  638;  no  limitation  for 
suits  against  express,  964 ;  suits  to 
enforce  claim  against  estate  of  de- 
ceased, 988.  See  Official  trustee, 
Trust-property. 

Ultra  vires,  1070,  note  2. 

Umpire,  appointment  of,  661  j  powers 
of,  662  ;  misconduct  of,  669  ;  negli- 
gence of,  661.  See  Arbitrator, 
Award. 

Uncertainty  as  to  local  limits  of  juris- 
diction of  courts,  1142. 

Undertaking  under  Divorce  Act,  sec. 
49 ;  court-fee  on,  1039. 

Under-tenures,  suit  to  avoid,  991. 

Undivided  family.     See  Manager. 

Undue  preference  of  creditors,  1 1 38. 

Unlawful  assemblies,  dispersal  of,  105. 
See  Governor  General  in  Council, 
Presidency  Magistrate,  Rioting. 

Unlawful  detention  of  E.  B.  subject, 
224. 

Unmeaning  language,  906. 

Unsound  mind,  suits  by  and  against 
persons  of,  639-644.  See  Idiot, 
Lunatic. 

Unwholesome  matter.  See  Destruction. 

Usage,  having  the  force  of  law,  687, 
note  5 ;  admissibility  of,  opinions  as 
to,  884.  See  Custom,  Error,  Local 
usage,  Alercantile  usage. 

Usufructuary  mortgagee,  994,  note  2. 

Vacancy  in  office  of  registrar,   1106; 

of  sub-registrar,  1107. 
Vagabonds,  arrest  of,  81. 
Vagrants,  security  for  good  behaviour 

from,  99. 
VakiClatn^ma,  court-fee  on,  1039,  1040. 
Vakil,    admission    of    fact    by,    867, 

note  5 ;   privilege  of,  920 ;  suits  for 

costs  by,  986;   stamp  on  entry  of, 

1084. 
Valuation,  rejection  of  plaint  for  in- 


sufficient, 497,  708;  for  purpose  of 
Court-feesAct,  1018;  for  stamp-duty, 
1058.    See  Appraisement. 

Vendor,  of  stolen  property,  77  ;  suit  to 
enforce  his  lien  for  unpaid  purchase- 
money,  990.     See  Sale. 

Veracity,  of  witness,  questions  tending 
to  test,  927. 

Verdict,  2,  19,  166;  when  to  prevail, 
171,  172  ;  when  reversed,  221.  See 
Disagreement. 

Verification  of  plaint,  495;  by  corpor- 
ation, 637 ;  of  written  statement, 
514;  of  application  for  declaration 
of  insolvency,  606. 

'Vessel,'  included  in  'place,'  64;  de- 
fined, 1053. 

Vesting  order  in  case  of  moveable 
property,  585. 

Vexatious  complaints,  154. 

Vexatious  suits,  481,  note  i ;  by  a 
pauper,  631. 

Vice-admiralty  courts,  appeals  from 
Indian,  435,  note  i;  699,  note  2. 

Vice-consul.     See  Consul. 

View  by  jury  or  assessors,  167. 

Village-headman,  60  ;  to  give  inform- 
ation, 77 ;    inquest   and  report  by, 

175- 

Village  magistrate,  871,  note  5. 

Village  police,  60 ;  to  give  information, 
77  ;  exemption  of  petitions  and  com- 
plaints to,  1022. 

Village  records,  1134- 

Village- watchman,  to  give  information, 

?^ 
Visitatorial  powers  of  High  Court,  700, 

note  I. 

Volunteers,  unlawful  assemblies  dis- 
persed by,  105. 

Voyage,  offence  committed  on  a,  128. 
See  High  seas. 

Wages,  of  seamen,  413  :  of  labourers 
and  domestics  when  exempt  from 
attachment,  599  ;  limitation  for  suits 
for,  977,  989.     See  Salary. 

Waiver,  of  right  to  exemption  from 
service  as  juror  or  assessor,  178  ;  of 
right  to  be  dealt  with  as  E.  B, 
subject,  223,  224 ;  of  objections  for 
want  of  parties  or  misjoinder,  396  ; 
of  right  to  exemption  from  serving 
as  juror,  178. 

Wards,  courts  of,  77, 644.  <S^e« Guardian. 

Warehouse-keeper's  warrant,  stamp  on, 
1094 ;  exemption  of  transfer  of,  by 
endorsement,  1097. 

Warrant,  aid  in  execution  of,  76 ;  of 
arrest,  form  of,  85,  346  ;  continuance 
of,  85,  91 ;  execution  of,  87 :  in  super- 
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session  or  in  lieu  of  summons,  91  ; 
on  breach  of  bond  for  appearance, 
91  ;  proceedings  for  demand  of  se- 
curity, 98,  100  ;  in  case  of  offence 
committed  beyond  local  jurisdiction, 
1 29  ;  to  cause  accused  to  be  brought 
upi  137  >  ill  case  of  appeal  from  ac- 
quittal, 213;  for  execution  of  sen- 
tence of  imprisonment,  199;  for 
levy  of  fine,  200  j  of  commitment, 
199;  when  bail  insufficient,  or  sure- 
ties require  discharge,  242 ;  forms 
of)  352 ;  admissible,  to  prove  pre- 
vious conviction,  246 ;  for  execution 
of  decree,  560  ;  for  arrest  of  judg- 
ment-debtor, 602  ;  endorsement  on, 
604 ;  return  of,  605 ;  of  arrest  in 
suit  against  public  officer,  634  ;  forms 
of)  7^3)  784;  search-warrant  for 
goods,  stamp  on,  1094.  iSee  Abscond- 
ing, Arrest,  Attachment,  Endorse- 
ment, Execution,  Fine,  Previous 
conviction.  Summons. 

Warrant-case,  defined,  63 ;  procedure 
in  trying,  155-157.  See  Criminal 
trial,  Evidence. 

Waste,  injunction  to  prevent,  694 ; 
limitation  for  suit  to  restrain,  981. 

Watercourse,  acquisition  of,  973  ;  limi- 
tation for  suits  for  obstructing  or 
diverting,  981. 

Way,  right  to,  acquisition  of  easement 
of  J  973  ;  limitation  for  suit  for  ob- 
structing, 98 1 ;  included  in  '  im- 
moveable property,'  1 104. 

Weapons,  of  arrested  persons,  seized 
and  forwarded,  80,  122;  connected 
with  case,  142. 

Wearing  apparel,  exempt  from  attach- 
ment, 568. 

Weights  and  measures,  inspection  of, 
115. 

Well,  order  to  fence,  108. 

Wharf,  stamp  on  delivery-order  for 
goods  on,  1084. 

Whipping,  34;  sentences  of,  72,  73; 
execution  of  sentence  of,  200,  201 ; 
females  and  certain  male  convicts 
exempt  from,  201  ;  sentence  of,  when 
not  appealable,  209. 

Widow.     See  Dower. 

Wife,  order  for  maintenance  of,  235  j 
exemption  of  apparel  and  ornaments 
of,  568 ;  a  competent  witness,  83 1 , 
918;  suit  for  recovery  of,  981  j 
court-fee  on  plaint,  etc.  in  suit  for 
possession  of,  1040.  tSee  Divorce,  Hus- 
band, Maintenance,  Mai-ried  women, 
Muta'h  wives,  Recovery,  Bestitution, 
Support. 

Will,   relevancy  of   statement    as   to 


relationship  in,  875 ;  proved  by  pro- 
bate, 902  ;  rules  as  to  construction 
of,  908  ;  registration  of,  1 1 1 2 ;  de- 
posit of,  1 1 1 2  ;  place  of  registration 
of,  1112,  1113;  presenting  for  regis- 
tration, 1 1 17:  deposit  of,  1 1 18; 
register  of,  1121.  See  Devisee, 
Executor,  Legacy,  Probate. 

Withdrawal  of  remaining  charges  on 
conviction  of  one  of  several  charges, 
151 ;  of  complaint  in  summons  case, 
154;  from  prosecution,  239;  of  suits, 
420,  618;  of  attachment,  574;  be- 
fore judgment,  652.  See  Acquittal, 
Compounding. 

Witness  in  criminal  cases,  to  search, 
59;  before  police,  118,  122,  125; 
process  for  appearance  of,  139,  141, 
I53>  155)  156,  167;  supplementary, 
142  ;  resummoned,  188  ;  production 
of  prisoner  as  a,  238  ;  court's  power 
to  summon  or  recall,  258  ;  expenses 
of,  259,  530 ;  commission  for  exami- 
nation of,  243  ;  in  presidency  town, 

243- 

Witness  in  civil  cases,  summoning  and 
attendance  of,  529 ;  expenses  of,  530, 
634,  708 ;  failure  of,  532  ;  attend- 
ance and  departure  of,  533,  534 ; 
in  execution  proceedings,  570,  578 ; 
before  arbitrator,  662 ;  for  miscel- 
laneous proceedings,  713;  in  criminal 
case  forwarded  by  civil  court,  710; 
privilege  of,  832,  918-921  ;  com- 
petency of,  917,  918;  bound  to  state 
the  truth,  118,  939.  See  Affirmation, 
Bail,  Commission,  Credit,  Crimina- 
ting questions.  Cross-examination, 
Damages,  Demeanour,  Departure, 
Document,  Drilling,  Evidence,  Ex- 
amination, Expenses,  Fine,  Lists, 
Native  witnesses.  Oath,  Process, 
Proclamation,  Recall,  Re-examina- 
tion, Refusal,  Re-summoning,  Signs, 
Summons,  Veracity,  Warrant. 

Women,  mode  of  searching,  80 ;  sen- 
tence of  death  on  pregnant,  199 ; 
when  exempt  from  personal  appear- 
ance, 709 ;  exempt  from  arrest  in 
execution  of  money-decrees,  1135, 
1137;  security  for  costs  in  suit 
brought  by,  1 139.  See  Abduction, 
Conjugal  rights.  Marriage,  Married 
women,  Pardanishin,  Zandnii. 

Words,  admissibility  of  opinion  as  to ' 
meaning  of,  884. 

Worship  of  idol,  474,  note  2. 

Writ.     See  Habeas  corpus. 

'  Writing'  defined,  62,  1053.  See  Ac- 
knowledgment, Admission,  Affidavit, 
Appointment,    Authority,    Consent, 
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Handwriting,  Interrogatories,  No- 
tice, Orders,  Power  of  attorney. 

'Written'  defined,  62,  467,  1053. 

Written  pleadings,  382,  384,  note. 

Written  statement,  of  accused,  156  ;  of 
defendent,  400,  511 ;  not  received 
after  first  hearing,  513;  frame, 
signature  and  verification  of,  514; 
amendment  or  rejection  of,  514, 
68g;  foi*m  of,  774;  when  exempt 
from  court-fee,  102 1.  See  Prolixity, 
Set-off. 

Wrong,  to  immoveable  property,  suit 
for,  478, 480 ;  to  person  or  m  iveable 
property,  479 ;  forms  of  plaints 
in  suits  for,  743-752 ;  continuing, 
972;  limitation  for  suits  for,  979- 
■  982.  See  Compensation,  Damages, 
Tort. 

Wrongful  confinement,  search-warrant 
for    person  in,   95 ;    compoundable, 


185;    release    of   person    in,    238 ; 

court-fee  on  complaint  of,  1080. 
Wrongful  possession   does   not   create 

trusteeship  for  purposes  of  limitation, 

960. 
Wrongful  restraint,  summarily  triable, 

T58;    compoundable,  185;   court-fee 

on  complaint  of,  1080. 
Wrongful  seizure  under  legal  process, 

suit  for,  980. 


Youthful    offenders, 
tories. 


See    Eeforma- 


Zamlnddir.     See  Land-holder,  Landlord 

and  tenant. 
Zandin^,  breaking  open,  79  ;  search  in, 

95,  120  ;  seizure  of  property  in,  572  ; 

arrest  of  judgment-debtor  in,  601. 
Zanzibar,  acts  in  force  in,   374,  810, 

note,  850,  note. 
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